Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


1 


u 


t»-# 


ACP 


i: 


FOR  THE  BANKRUPTCY  PRACTITIONER 


AMERICAN  BANKRUPTCY  REPORTS 

Report  with  annotations  the  Bankruptcy  decisions  of  the  Federal 
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PREFACE  TO  TWELFTH  EDITION. 


Collier  on  Bankruptcy  was  the  pioneer  work  on  the  subject,  and 
qnickly  attained  a  high  position  with  the  bench  and  bar,  a  position 
which  it  has^  maintained  for  twenty-three  years,  through  eleven 
different  editions.  The  last  edition  was  published  over  three  years 
ago,  during  which  time  there  have  been  over  twelve  hundred  new 
decisions  construing  the  Bankruptcy  Act  The  wisdom  of  continuing 
the  previous  policy  of  the  publishers  of  keeping  the  work  up  to  date 
as  the  leading  exponent  of  the  Law  of  Bankruptcy  has  caused  the 
preparation  of  this  new  edition. 

The  method  of  treating  the  subject  in  this  edition  is  the  same  as 
that  employed  in  previous  editions,  as  the  editors  are  convinced  that 
the  arrangement  of  the  book  with  the  Bankruptcy  Act  itself  as  the 
basis  for  the  discussion,  is  the  most  practical  and  desirable  form. 
Frequent  additions  have  been  made  to  the  text  where  justified  by 
the  new  decisions.  It  has  been  found  necessary,  however,  to  make 
only  sUght  changes  in  the  analysis  arrangement  of  the  subject 
matter,  and  therefore  this  edition  will  continue  responsive  to  refer- 
ences made  in  decisions  of  the  courts  to  the  eleventh  edition. 

A  new  feature  of  this  edition  is  the  addition  of  the  new  Canadian 
Bankruptcy  Act  and  General  Bules  thereunder,  which  became 
operative  July  1, 1920.  This  is  included  as  Appendix  C,  and  is  fully 
indexed.  Cross  references  to  the  Canadian  Act  have  been  made 
under  the  heading  ** Analogous  Provisions''  at  the  beginning  of  each 
section  throughout  this  work,  and  frequent  references  to  the  act 
have  been  made  in  the  text. 

The  index  has  been  re-written  to  provide  for  all  text  changes,  and 
a  new  table  of  cases  has  been  prepared.  This  edition  includes  cases 
down  to  and  indudmg  page  389  of  volume  45  of  the  American  Bank- 
ruptcy Reports.  Parallel  citations  have  been  made  to  the  National 
Reporter  System,  but  it  should  be  borne  in  mind  that  there  are 
numerous  decisions  by  referees  which  are  not  reported  elsewhere 
than  in  the  American  Bankruptcy  Reports. 

The  editors  offer  this  new  edition  in  the  confident  hope  that  it  will, 
like  the  previous  editions,  meet  with  the  approval  of  the  profession. 

Frank  B.  Gilbebt, 
Fred  E.  Rosbrook. 

February  1,  1921. 
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PREFACE  TO  ELEVENTH  EDITION. 


Since  the  last  edition  of  this  work  was  published  in  1914,  more  than  two 
thousand  bankruptcy  cases  have  been  decided  in  the  Federal  and  State  courts, 
and  two  important  amendments  have  been  enacted  by  Congress,  materially 
affecting  bankruptcy  practice.  Many  of  the  eases  are  of  great  importance 
and  have  tended  to  dispose,  finally,  of  controverted  questions.  These  facts 
are  sufficient  in  th^nselves  to  justify  the  publishers  of  Collier  on  Bankruptcy 
in  continuing  the  well-established  policy  of  publishing  periodical  editions 
of  the  wort 

The  work  has  been  largely  rewritten  and  many  parts  of  it  have  been 
rearranged.  The  general  scheme  of  retaining  the  sections  of  the  Bankruptcy 
Act  as  the  basis  of  the  work,  placing  the  discussion  or  treatise  under  the 
several  sections,  has  been  so  well  received  by  the  profession  that  it  has  been 
deemed  advisable  to  retain  this  method  of  treatment  The  analysis  of 
subject-matter  under  the  section  has  been  made  more  in  detail  —  many 
headings  having  been  inserted  which  were  not  in  former  editions.  This  will 
obviously  make  the  great  mass  of  the  law  more  available  for  use. 

The  notes  have  been  much  amplified,  by  including  therein  copious  extracts 
from  decisions  and  findings  of  the  courts  on  important  matters.  The  cases 
.which  merely  reiterate  previous  rulings  have  heen  cited  in  their  appropriate 
connection. 

The  publishers  and  editor  are  much  gratified  at  the  favorable  reception 
of  this  book  through  its  numerous  editions  over  a  period  of  nearly  twenty 
years.  No  other  work  on  the  subject  has  been  published  so  often.  Eadk 
has  met  with  the  approval  of  bench  and  bar.  It  is  on  this  account  with 
pardonable  confidence  that  it  is  anticipated  that  this  edition  will  meet  the 
favor  of  bankruptcy  practitioners  and  others  interested  in  the  subject. 

The  book  has  been  reindexed.  The  increase  in  the  size  is  occasioned  by 
the  ever^increasing  number  of  bankruptcy  cases.  This  increase  may  be 
noted  by  a  comparison  of  the  new  table  of  cases  in  this  edition  with  those 
in  former  editions.  This  edition  includes  citations  of  and  quotations  from 
all  cases  reported  in  the  American  Bankruptcy  Reports,  down  to  and  includ- 
ing volume  38. 

Prank  B.  Gilbert. 
October  1,  1917. 


PREFACE  TO  TENTH  EDITION. 


The  tenth  edition  of  this  work  brings  down  to  date  the  former  edition, 
including  all  the  recent  reported  cases  on  the  subject  Many  new  and  im- 
portant questions  have  arisen  since  the  last  edition  which  have  been  con* 
sidered  and  determined,  and  which  must  necessarily  be  treated  to  make  the 
work  complete  and  comprehensive.  The  changes  in  the  law  of  bankruptcy 
are  constant  and  varied.  While  the  tendency  has  been  toward  definiteness, 
and  many  former  inconsistencies  and  conflicts  in  the  authorities  have  been 
eliminated  by  authoritative  decisions  of  the  United  States  Supreme  Court, 
new  difficulties  have  appeared  which  have  produced  a  lack  of  harmony  in 
the  authorities.  It  has  therefore  been  deemed  advisable  to  continue  the 
policy  of  publishing  periodically  a  new  edition  of  this  work  so  that  the 
thousands  of  lawyers  and  judges  who  are  actively  engaged  in  the  considera- 
tion of  questions  arising  in  bankruptcy  law  may  have  constantly  available 
the  very  latest  authoritative  expressions  upon  the  subject. 

This  edition  contains  all  the  recent  cases  on  bankruptcy  decided  by  State 
and  Federal  courts,  and  includes  citations  and  quotations  from  all  cases  re- 
ported in  the  American  Bankruptcy;  BeportSi  down  to  and  including 
volume  31.  ,- 

JuBTB  1,  1914.  Frank  B.  Qilbxst. 
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PREFACE  TO  NINTH  EDITION. 
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It  will  be  noticed^  upon  an  examination  of  this  edition  of  Collier  on 
Bankruptcy,  that  the  work  has  been  greatly  enlarged,  and  that  the  entire  text 
and  notes  have  been  revised,  and  a  large  amount  of  new  matter  inserted.  In 
preparing  the  work  the  method  of  treatment  used  in  former  editions  has  been 
followed.  The  matter  in  the  text  has  been  classified  much  more  minutely 
than  in  former  editions.  The  great  volume  of  the  law  under  the  important 
sections  of  the  Bankruptcy  Act  has  necessitated  more  careful  and  complete 
analysis.  The  text  has  been  amplified  by  more  extensive  discussion  of  many 
of  the  troublesome  questions  which  have  arisen  to  disturb  the  minds  of  both 
lawyer  and  judge.  The  notes  have  been  increased  in  volume  and  number  to 
give  room  for  digests  of  cases  supporting  the  text,  and  extracts  of  opinions  of 
the  courts  relative  to  matters  of  importance  discussed  in  the  text 

Mr.  Collier,  the  learned  author  of  the  first  edition  of  this  wort,  clearly 
stated  his  reasons  for  treating  the  law  of  bankruptcy  as  a  branch  of  statutory 
law.  He  made  the  sections  of  the  bankruptcy  act  the  basis  for  his  discussion. 
Each  of  thei  subsequent  editors  has  adopted  this  method,  so  that  Collier  on 
Bankruptcy  is  now  the  only  important  work  on  bankruptcy  which  has  so 
correlated  the  text  of  the  bankruptcy  act  with  the  discussion  thereon,  as  to 
recognize  the  principle  that  the  act  lies  at  the  foundation  of  the  law  and 
practice  in  bankruptcy.  Without  the  bankruptcy  act  there  would  be  no  bank- 
ruptcy law.  The  subject  cannot  be  logically  and  effectually  treated  by 
relegating  the  act  to  an  appendix.  We  have  therefore  retained  the  former 
arrangemenit  of  placing  the  sections  of  the  act  in  their  consecutive  order, 
completing  the  discussion  under  each  section,  and  uniting  the  related  sub- 
jects by  appropriate  cross-references. 

Many  new  forms  have  been  added.  The  annotations  of  the  General  Orders 
are  much  more  complete  than  in  former  editions.  The  entire  work  has  been 
revised,  increasing  the  size  of  the  former  edition  more  than  one-third.  It  has 
been  somewhat  difficult,  under  our  plan,  to  compass  the  subject  within  one 
volume.  It  was  thought  desirable  to  accomplish  this,  even  at  the  expense 
of  making  the  volume  somewhat  bulky. 

The  cases  reported  in  the  American  Bankruptcy  Beports  to  the  end  of 
volume  27,  and  in  Federal  Reporter,  Volume  194,  and  in  United  States 
Supreme  Court  Beports,  Volume  224,  have  been  cited  and  discussed. 

Fbank  B.  Gclbxbt. 
Albany,  N.  T.,  'Aug%jM  16,  1912. 

[Till 


PEIVAOE  TO  EIOHTH  EDITIOK 


The  eighth  edition  of  this  work  is  made  necessary  by  the  important  amend- 
ments to  the  Bankruptcy  Act  by  the  Act  of  June  26,  1910.  Nearly  two 
years  have  elapsed  since  the  publication  of  the  former  edition  and  in  that 
period,  about  five  hundred  bankruptcy  cases  have  been  reported,  many  of 
them  very  important  The  amendments  of  1910  were  prepared  by  acknowl- 
edged experts  in  bankruptcy  law,  for  the  purpose  of  settling  many  disturbing 
questions,  in  respect  to  which  a  number  of  controversies  had  arisen,  and  of 
obviating  the  confusion  which  had  arisen  because  of  divergent  views  as  to  the 
compensation  of  receivers  and  trustees.  These  amendments  are  far  reaching 
in  their  effect.  They  completely  nullify  many  decisions  which  were  con- 
trolling in  the  several  jurisdictions.  In  view  of  the  many  changes  thus  made 
in  the  law,  the  publishers,  in  furtherance  of  their  policy  of  keeping  this  work 
abreast  of  the  times,  could  not  do  otherwise  than  cause  a  new  edition  thereof 
to  be  prepared  and  published. 

The  cases  included  in  this  edition  are  those  contained  in  the  American 
Bankruptcy  Beports,  down  to  and  including  page  456  of  volume  24,  together 
with  other  cases  of  even  date,  not  included  in  that  series  because  not  deemed 
properly  within  the  scope  thereof. 

Fe^nx  B.  Gilbbbt. 

Albany,  N.  Y.,  October  1,  1910. 
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PBIFAOE  TO  SKVmTH  IDITKHT. 


This  new  edition  of  Collier  on  Bankruptcy  is  published  in  puisuanoe  of 
the  publishers'  policy  of  keeping  the  work  abreast  of  the  development  of  the 
law  on  the  subject.  In  preparing  this  edition  it  has  seemed  necessary  to 
entirely  rewrite  a  large  portion  of  the  text.  The  method  of  treatment  used 
in  former  editions  has  been  followed  in  this^  but  the  discussion  under  the 
several  sections  of  the  bankruptcy  act  has  been  reclassified  and  extended. 
The  notes  have  been  made  more  prominent;  many  of  the  new  and  important 
cases  cited  therein  being  digested  and  applied  to  the  principles  laid  down  in 
the  text 

In  recognition  of  the  fact  that  the  law  of  bankruptcy  is  based  solely 
upon  the  Federal  Bankruptcy  Act,  the  several  sections  of  that  act  have  been 
<slearly  set  forth  at  the  beginning  of  each  chapter.  Such  seclaons  are  ce- 
mented together  by  exhaustive  cross  references  at  the  end  of  each  section^  and 
in  the  foot  notes.  The  general  orders  containing  correlative  matter  are 
quoted  or  referred  to  as  the  occasion  demands.  As  in  former  editions^  the 
text  of  the  statute  has  thus  been  given  its  proper  place  in  the  worL 

It  is  desirable  to  call  attention  to  this  feature  of  the  work.  To  the  editor's 
mind  it  is  one  of  the  things  which  has  made  this  work  a  success.  If  it  had 
been  thought  advisable^  the  so-called  text-book  method  of  treating  the  subject 
might  have  been  adopted  without  additional  labor  or  expense.  The  experi- 
ence of  lawyers  and  judges  dealing  with  bankruptcy  has  shown  the  import- 
ance of  keeping  the  several  parts  of  the  statute  in  their  proper  relation  wiiik 
the  discussion  to  which  they  pertain.  Every  bankruptcy  case  relates  to  fiK>me 
particular  provision  of  the  Bankruptcy  Act.  The  principle  laid  down  in  the 
case  pertains  to  the  application  or  discussion  of  such  provision*  It  is  not 
desirable  to  disassociate  the  case  and  the  statute.  We  have  therefore  con- 
tinued our  former  method  of  treating  this  important  subject,  and  are  firm  in 
the  belief  that  it  is  what  the  practitioner  wants. 

The  general  orders  have  been  separately  treated;  all  of  the  cases  pertain* 
ing  thereto  having  been  grouped  and  considered  thereunder.  This  is  a  new 
feature  which  will  prove  serviceable.  A  complete  new  index  has  been  made 
covering  the  entire  subject 

The  cases  included  in  this  edition  are  those  contained  in  the  American 
Bankruptcy  Reports  down  to  and  including  the  first  three  numbers  of  volume 
21  thereof 9  together  with  such  English  cases  and  cases  arising  under  the 
former  bankruptcy  acts  as  are  applicable. 

[ix] 


Preface  to  Seventh  Edition.  x 

Much  of  the  valuable  matter  contained  in  former  editions  of  this  work  has 
been  retained.  The  many  important  and  trustworthy  comments  upon  the 
law  made  by  Mr.  Hotchkiss  in  the  Fourth  Edition  will  still  be  found  in  their 
places^  with  such  elaboration  as  seems  necessary  to  conform  with  recent  devel- 
opments in  the  law. 

Fbank  B.  Qilbxbt. 

Albany^  May  ly  1909. 


PMFAOE  TO  SIXTH  EDITION. 


Two  years  have  elapsed  since  the  former  edition  of  this  work  was  pub* 
lished.  During  this  time  nearly  600  cases  involving  the  interpretation  and 
application  of  the  IN'ational  Bankraptcy  Act  have  been  decided,  all  of  which 
have  been  reported  in  volumes  13  to  16,  and  in  the  first  three  numbers  of 
volume  17  of  the  American  Bankruptcy  Reports.  Many  of  these  cases  con- 
clusively settle  disputed  questions  and  are  authoritative  declarations  of  im- 
portant doctrines.  The  character  of  these  cases  has  required  occasional 
modifications  of  the  text  of  the  former  edition.  In  many  instances  new 
paragraphs  and  subdivisions  have  been  inserted  for  the  purpose  of  conform- 
ing the  text  to  the  trend  of  the  judicial  decisions. 

The  law  of  bankruptcy  is  based  upon  the  Federal  statute.  Explanatory 
and  illustrative  cases  are  cited  and  commented  upon  in  this  edition,  as  in  the 
former  editions,  for  the  purpose  of  clearly  showing  what  the  statute  means 
and  how  it  should  be  applied.  It  may  be  safely  assumed  that  this  important 
subject  may  not  be  properly  treated  in  any  other  way.  We  have  endeavored 
in  this  edition  to  bring  before  the  practitioner  first  the  statute  and  then  the 
decisions  in  their  legitimate  relations  without  magnifying  the  importance  of 
the  one  to  the  detriment  of  the  other.  It  is  suggested  that  in  so  doing  the 
valuable  results  of  former  editions  have  been  retained. 

The  constant  and  continued  use  of  Collier  on  Bankruptcy  by  the  courts  and 
the  profession,  as  evidenced  by  the  frequent  citations  therefrom  in  the  re- 
ported decisions,  has  more  than  justified  a  retention  of  the  method  of  treat- 
ment adopted  in  former  editions.  All  the  recent  cases  are  cited  in  tiieir 
proper  connection  and  are  discussed  and  commented  upon  when  deemed  neces- 
sary. The  commanding  position  which  this  work  occupies  among  text-books 
upon  this  subject  has  brought  home  to  the  publishers  the  necessity  of  keeping 
it  strictly  up  to  date,  and  hence  this  new  and  revised  edition.  It  is  hoped 
that  this  edition,  like  its  predecessors,  will  meet  with  the  approval  of  the 
bench  and  the  bar. 

Fbank  B.  Gilbkbt. 

Albaht,  N.  T.,  AprU  16,  1907. 


PBEFAOE  TO  FIFTH  EDITION. 


The  fourth  edition  of  this  work  was  written  and  published  soon  after  die 
enactment  of  the  important  amendments  of  1903  to  the  bankruptcy  act 

Many  important  cases  have  been  decided  and  reported  during  the  iwo 
years  which  have  elapsed  since  the  publication  of  the  fourth  edition,  many  of 
them  bearing  directly  upon  the  effect  of  the  amendments  of  1903.  These 
cases  have  been  referred  to  in  their  appropriate  connection  in  this  new  edi- 
tion. The  text  of  the  former  edition  has  been  rewritten  wherever  necessary 
to  conform  it  to  subsequent  authorities,  and  much  new  matter  has  been  added 
supplementing  and  amplifying  its  many  valuable  features. 

The  progress  and  ever  increasing  volume  of  the  law  of  bankruptcy  is  evi- 
denced by  the  number  of  cases  reported  during  the  two  years  intervening 
between  this  and  the  prior  edition  of  this  work.  These  cases  run  through 
volumes  9, 10, 11,  and  12,  and  the  first  number  of  volume  13  of  the  American 
Bankruptcy  Beports.  All  of  these  cases  have  been  referred  to  or  discussed 
and  considered  in  this  edition  of  this  work.  The  many  valuable  notes  in 
diese  reports  are  frequently  used  or  referred  to. 

The  number  and  importance  of  these  cases  and  their  instructive  value  as 
interpretations  of  the  amended  bankruptcy  act  of  1903  and  the  policy  adopted 
by  the  publishers  to  keep  this  work  in  advance  of  every  other  work  upon  the 
subject  render  imperative  this  new  and  revised  edition. 

Fbank  B.  Gilbbbt. 
Al'BAKY,  N.  T.,  February  1,  1905. 
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PREFACE  TO  FOURTH  EDITION. 


The  death  of  Mr.  Eaton^  the  author  of  the  third  edition,  made  necessary 
the  choice  of  a  successor.  Originally,  the  writer's  purpose  was  merely  to 
bring  Mr.  Eaton's  edition  down  to  date.  The  increasing  importance  of  the 
federal  bankruptcy  system  and  the  probability  of  important  amendments, 
early  caused  the  abandonment  of  that  purpose,  and  the  writing  of  the  book 
anew.  The  result  is  a  new  work.  The  present  author  has,  however,  fre- 
quently drawn  from  his  predecessors'  conclusions,  and  gladly  records  his  debt 
to  them. 

This  rewriting  has  made  possible  some  changes : 

The  cases  referred  to  are  cited  in  foot-notes,  not  in  the  body  of  the  text, 
with,  it  is  hoped,  such  completeness  as  to  make  the  work  a  table  of  cases  or 
the  law  of  bankruptcy,  as  well  as  a  text-book.  The  citations  are  largely  to 
precedents  under  the  present  law,  but  those  thought  valuable  under  previous 
laws  are  also  included.  Beference  is  made,  where  possible,  to  both  the  Amer- 
ican Bankruptcy  Reports  and  the  Federal  Reporter,  and,  in  the  court  of  last 
resort,  to  the  United  States  Reports. 

Quotations  from  reported  cases  have  been  eliminated  from  the  text. 

Disputed  points  are  not  elaborately  discussed,  the  work  being  intended  for 
the  practitioner  who  is  perhaps  unfamiliar  with  this  branch  of  jurisprudence, 
rather  than  the  student  of  or  expert  in  it. 

Through  the  '^  cross-references  "  at  the  head  of  each  Section,  all  analogous 
provisions  in  the  present  law,  as  well  as  those  in  the  former  laws  and  the 
English  Bankruptcy  Acts  of  1883  and  1890,  are  compacted  into  a  few  para- 
graphs, and  the  text  and  the  statute  thus  webbed  together.  To  a  General 
Index,  far  more  complete  than  in  the  earlier  editions,  has  been  added  a  system 
of  short  indices,  called  "  Synopses  of  Sections,"  at  the  head  of  each  Section, 
by  running  which  the  investigator  may  quickly  reach  the  paragraph  pertinent 
to  his  quest  The  General  Orders,  Official  Forms,  and  Supplementary 
Forms  have  also  been  carefully  indexed. 

Much  more  space  has  been  given  to  practice  than  in  the  previous  editions, 
and,  for  convenience  of  reference,  all  paragraphs  bearing  on  it  have  been 
indexed  by  sections  under  "  Practice  "  in  the  General  Index.  The  General 
Orders  have  also  been  annotated  and  criticised  and  the  Official  Forms  cross- 
referenced. 

A  long  list  of  "  Supplementary  Forms,"  based  on  the  experience  of  a 
referee  in  bankruptcy  and  the  daily  inquiries  of  the  profession,  has  been 
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added.  These,  while  in  no  sense  official,  will,  it  is  hoped,  supply  precedents 
for  many  of  the  papers  needed  in  a  bankruptcy  proceeding.  Where  the  Offi- 
cial Forms  do  not  fit  the  law  or  the  General  Orders,  new  forms  are  offered 
as  substitutes. 

The  abstracts  of  the  exemption  laws  of  the  States,  and  the  lists  of  the  fed- 
eral judges  and  clerks,  and  of  the  terms  of  court  in  the  various  districts,  have 
been  omitted. 

The  amendments  of  1903  are  indicated  by  italics,  matter  omitted  from  the 
i>riginal  statute  being  placed  in  the  foot-notes.  The  discussion  of  the  amend- 
ments, themselves,  is  made  as  complete  as  possible  —  there  being  as  yet  no 
decisions  construing  them  —  and  is  based  largely  on  the  writer's  knowledge 
of  the  purposes  of  the  f  ramers  of  the  amendatory  act  and  the  genesis  of  the 
successive  bills  that  resulted  in  that  act. 

The  preparation  of  the  work  has  stretched  over  more  than  a  year,  and  it 
has  been  frequently  revised  to  meet  later  decisions  and  changes  in  the  then 
pending  amendatory  bill.  For  its  errors  in  conclusion  or  statement,  the 
writer  asks  the  indulgence  of  all  who  recognize  that  to  err  is  human.  Such 
as  it  is,  the  work  voices,  doubtless  imperfectly,  the  purpose  of  one  who,  recog- 
nizing that  the  bankruptcy  system  has  now  come  to  stay,  earnestly  desires  to 
make  its  principles  and  procedure  both  clearer  to  the  general  practitioner  and 
available  even  to  the  layman  whose  daily  round  is  to  give  credit  and  collect 
his  due. 

The  grateful  acknowledgment  of  the  writer  is  due  to  Washington  A.  Rus- 
sell, Esq.,  of  the  Buffalo  bar,  for  his  preparation  of  the  Table  of  Cases  and 
his  work  in  connection  with  the  foot-notes ;  also  to  many  of  his  brethren  of 
the  referees'  courts  for  suggestions  and  encouragement. 

Nor  can  the  writer  forbear  to  mention  in  this  place  the  work  in  behalf  of 
the  amendatory  bill  of  The  National  Association  of  Credit  Men,  and  espe- 
cially its  tireless  and  resourceful  Secretary,  William  A.  Prendergast,  of  New 
York.  Without  the  earnest  and  early  advocacy  of  the  Ray  bill  by  that  Asso- 
ciation, its  passage  would  have  been  doubtful,  if  not  impossible.  Without 
immediate  remedial  legislation,  the  law  itself  would  have  been  repealed. 
This  record  of  appreciation  by  one  who  believes  that  a  permanent  bankruptcy 
system  is  necessary  to  a  credit-giving  nation  is,  therefore,  gladly  made. 

William  H.  Hotchkisb. 
Bttffalo,  N.  T.,  March  16,  1908. 


PSETACn  TO  THIRD  EDITION. 


In  his  modest  preface  to  the  first  edition  of  this  book  the  author  stated  that 
work  was  in  the  nature  of  a  pioneer  undertaking  intended  to  ^'  blaze  the 
way  "  and  aid  in  answering  the  questions  which  might  arise  before  adjudica* 
tions  became  plentiful.  It  is  pleasant  to  know  that  Mr.  Collier's  scholarly 
and  exhaustive  book  has  not  only  assisted  the  practitioner  to  understand  a 
complicated  statute^  the  subject  matter  of  which  is  new  to  most  of  the  present 
generation,  but  has  also  helped  greatly  in  the  judicial  construction  and  inter- 
pretation of  that  statute.  It  is  gratifying,  too,  that  the  author's  answers  to 
many  of  the  numerous  questions  which  he  foresaw  would  arise  under  this  Act 
fiave  proved  to  be  correct 

In  the  two  and  a  half  years  during  which  the  Act  has  been  in  force  and 
since  the  publication  of  the  first  edition  of  this  book,  most  of  the  sections  of 
the  Act  have  been  judicially  construed.  This  fact  alone  makes  a  new  edition 
at  this  time  imperative.  The  bankruptcy  decisions,  under  the  law  of  1898, 
have  been  collated  in  the  present  edition  and  their  results  set  forth  in  rules 
of  construction.  The  editor  has  quoted  largely  from  the  more  important 
opinions  because  he  believes  that  the  bar  will  find  it  desirable  to  have  the 
exact  language  of  the  court  deciding  the  questions  arising  under  the  Act.  It 
is  not  claimed  that  the  book  dispenses  with  the  use  of  the  reported  cases  but 
merely  that  this  method  guides  the  practitioner  most  surely  and  quickly  to  an 
intelligent  knowledge  of  the  efFect  of  such  decisions  and  where  they  may  be 
found.  All  of  Mr.  Collier's  work  which  has  a  permanent  and  historical  value 
has  been  retained,  while,  at  the  same  time,  no  effort  has  been  spared  to  make 
the  revision  complete  and  to  make  the  book  a  thoroughly  up-to-date  treatise 
on  the  principles  of  the  bankruptcy  law  and  guide  to  bankruptcy  practice. 

With  the  hope  that  this  purpose  has  been  fairly  realized,  the  editor  submits 
his  work  to  the  kindly  indulgence  of  his  professional  co-laborers. 

Jambs  W.  Eaton. 
Albany,  N.  T.,  November  17,  1900. 
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PKIFACn  TO  THB  ENLABOED  EDITION. 


In  presenting  to  the  profession  and  to  the  public^  an  enlarged 
edition  of  my  work  on  bankruptcyy  it  is  but  proper  that  the  character 
and  extent  of  the  additions  be  explained.  In  this  edition  the  forms 
which  appeared  in  the  original  edition  have  been  superseded  by  the  official 
forms  just  promulgated  by  the  Supreme  Court ;  and  the  rules  and  orders  in 
bankruptcy  prescribed  by  the  same  court  have  been  inserted.  Not  only  is 
the  full  text  of  these  rules  and  forms  given,  but  an  exhaustive  index  of  them 
has  been  made,  and  they  have  been  annotated  and  cross-referenced  as  far  as 
their  nature  permits.  The  fact  that  by  rule  XXXVII  it  is  provided  that  in 
proceedings  in  equily  instituted  for  the  purpose  of  carrying  into  effect  the 
provisions  of  the  bankruptcy  act,  or  for  enforcing  the  rights  and  remedies 
given  by  it,  the  rules  of  equity  practice  prescribed  by  the  United  States  Su- 
preme Court  shall  be  followed,  has  led  me  to  insert  these  rules ;  and  a  detailed 
index  accompanies  them. 

A  list  of  the  judges  of  the  United  States  District  Courts  and  of  the  clerks 
thereof,  and  the  addresses  of  the  clerks,  has  been  inserted  for  the  convenience 
of  attorneys. 

The  almost  universal  tendency  on  the  part  of  practitioners, —  in  some  cases 
enforced  by  local  rulings  of  district  courts  —  to  withhold  proceedings  in 
bankruptcy  until  the  promulgation  of  the  official  rules,  has  resulted  in  an 
almost  complete  absence  of  adjudications  under  the  new  law.  Consequently 
the  enlarged  edition  contains,  besides  the  additions  above  mentioned,  no 
changes  in  the  text  of  the  original  edition  except  the  correction  of  a  few  typo- 
graphical errors,  and  the  changing  of  the  abstract  of  the  exemption  laws  of 
Louisiana  to  correspond  with  a  new  statute  of  that  state  recently  passed  and 
to  go  into  effect  upon  January  1,  1899.  It  is  believed,  however,  that 
everything  affecting  the  law  and  practice  of  bankruptcy  is  embodied  in  the 
book. 

The  marked  favor  shown  to  the  work, —  the  original  edition  of  which  was 
exhausted  on  the  day  of  issue  and  of  which  there  have  been  already  four  re- 
prints,—  is  a  matter  for  which  the  author  tenders  his  sincerest  thanks.  That 
the  book, —  now  more  full  and  complete  than  ever  before  and  embracing,  in 
one  volume,  the  statute  itself,  the  official  rules,  forms  and  orders,  the  exemp- 
tion laws  of  all  the  states,  the  equily  rules,  exhaustive  comment,  and  full  cita- 
tion of  all  authorities  now  applicable, —  may  be  of  further  aid  to  the  mem- 
bers of  the  profession  and  may  assist  them  in  the  construction  and  application 
of  the  law  and  in  practice  under  its  provisions,  is  the  wish  of 

THE  AUTHOR. 

AuBUBw,  N.  T.,  November  29,  1898. 
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PREFACE. 


The  Law  of  Bankruptcy  is  purely  statutory  both  in  its  origin  and  in  its 
development  Underneath  it  lies  the  one  great  fundamental  principle  that 
when  a  person's  property  is  insufficient  to  pay  in  full  all  of  his  creditors,  it 
shall  be  equitably  divided  pro  rata  among  them;  but  there  is  probably  no 
other  principle  which  can  be  said  to  be  fixed  and  permanent  and  fundamental. 
Even  in  England,  where  there  has  been  a  continuous  system  of  bankruptcy 
for  over  three  hundred  years,  that  system  has  been  developed  rather  by  pai^ 
liamentary  legislation  than  by  judicial  decision ;  while  in  the  United  States 
so  infrequent  and  spasmodic  has  been  the  exercise  by  Congress  of  its  constitu- 
tional powers  upon  the  subject  that  we  can  hardly  claim  that  bankruptcy  is 
a  part  of  our  system  of  jurisprudence.  It  has  been,  in  the  past,  rather  in  the 
nature  of  fragmentary  statutory  legislation,  the  various  enactments  on  the 
subject  being  separated  by  intervals  of  decades,  and  each  presenting  im- 
portant features  not  appearing  in  those  preceding  it,  and  often  the  later  acts 
containing  provisions  which  evidenced  a  different  purpose  and  policy  than 
those  of  the  earlier  acts.  So  entirely  unstable  and  unfixed  is  bankruptcy  as 
a  system  of  law  that  under  the  last  two  statutes,  as  will  be  seen  by  reference 
to  the  notes  under  section  12  of  the  present  work,  the  courts  have  very  fre- 
quently been  called  upon  to  determine  what  is  a  bankruptcy  law,  and  what 
the  "  subject  of  bankruptcy  "  includes.  The  successive  statutes  have  effected 
different  classes  of  persons,  have  materially  changed  the  manner  of  procedure, 
have  differed  radically  as  to  the  acts  to  be  regarded  as  acts  of  bankruptcy  and 
have  at  times  enlarged  and  at  other  times  restricted  the  rights  of  creditors, 
or  the  benefits  conferred  and  the  duties  imposed  upon  bankrupts.  Not  only 
have  there  been  changes,  but  the  changes  have  not  always  tended  toward  any 
one  end  or  indicated  any  fixed  purpose.  Like  all  laws  of  statutory  creation 
the  development  of  the  American  bankruptcy  system  has  not  been  harmo- 
nious and  symmetrical. 

The  study  of  bankruptcy,  then,  is  a  matter  of  statutory  construction.  The 
law  must  be  considered  and  applied  and  enforced  as  it  appears  enacted,  not 
as  general  notions  of  equity  may  seem  to  indicate  as  proper.  The  aim  of  the 
author  of  this  book  has  been  to  study  the  bankruptcy  act  of  1898,  to  analyze 
its  provisions  and  terms ;  in  fine  to  ascertain  the  expressed  will  and  intention 
of  Congress.  Following  the  general  principle  of  the  law  of  construction  that 
«ech  part  of  a  statute  or  document  is  to  be  construed  with  reference  to  the 
whole,  each  section  has  been  considered  in  connection  with  all  others  on  the 
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same  or  kindred  topics,  and  copious  cross-references  have  been  given  under 
the  various  sections. 

But  it  is  not  to  be  denied  that  the  present  bankruptcy  act,  though  pre- 
senting many  points  of  dissimilarity,  is  substantially  like  that  passed  in  1867, 
and  also  bears  many  resemblances  to  those  passed  in  1800  and  1841.  The 
fact  has  not  been  overlooked  that  the  adjudicated  cases  decided  under  those 
acts  not  only  shed  light  on  the  meaning  of  terms  and  provisions  of  the  present 
act,  but  that  in  very  many  cases  they  are  indisputably  clear  authorities.  In 
so  far  as  these  oases  are  applicable  we  have  cited  them,  and  for  every  legal 
proposition  unqualifiedly  stated,  judicial  authority  is  given.  Many  of  the 
cases  cited  are  now  analogous  rather  than  decisive ;  but  it  is  believed  they 
sustain  the  points  made.  The  reader  will,  of  course,  bear  in  mind  that  when 
a  case  is  cited  upon  a  given  point,  it  is  by  us  claimed  to  be  applicable  or  anal- 
ogous only  as  to  that  particular  point  Upon  other  matters,  by  reason  of 
differences  between  the  present  and  former  acts,  it  may  be  entirely  inappli- 
cable and  incorrect  as  an  exposition  of  the  present  law.  While  an  attempt 
has  been  made  to  give  all  applicable  decisions,  we  have  also  endeavored  to 
omit  all  that  would  mislead  and  confuse.  To  show  to  what  extent  the  cases 
may  still  be  considered  authorities,  special  pains  have  been  taken  to  point 
out  the  differences  between  the  statutes,  and  with  this  aim  in  view  under  each 
section  we  give  the  analogous  provisions  in  all  the  former  acts,  and  as  an 
appendix  have  inserted,  for  purposes  of  comparison,  the  full  text  of  the  act 
of  1867  with  all  amendments  up  to  the  time  of  its  repeal. 

While  the  authority  of  decided  cases  is  cited  for  every  legal  proposition 
which  is  stated  without  qualification,  we  have  felt  that  we  would  fail  in  prop- 
erly performing  the  work  undertaken  if,  because  of  the  lack  of  adjudicated 
cases,  no  study  should  be  given  to  and  no  comment  made  upon  the  great  num- 
ber of  questions  which  spring  up  from  the  new  and  changed  provisions  of  the 
act  In  considering  these  we  have  not,  however,  always  felt  called  upon  to 
answer  them  dogmatically ;  but  they  have  all  been  discussed  and  treated,  and 
everything  bearing  upon  them  laid  fully  and  fairly  before  the  reader. 

We  take  this  opportunity  of  publicly  extending  our  thanks  to  H.  Noyes 
Greene,  Esq.,  of  the  Troy,  N".  Y.,  bar,  for  assistance  in  preparing  the  index 
to  this  book  and  the  table  of  cases;  also  to  William  H.  Hotchkiss,  Esq.,  of 
Buffalo,  N.  Y.,  referee  in  bankruptcy  for  Erie  county,  for  his  assistance  in 
the  preparation  of  the  forms. 

In  presenting  the  work  to  the  profession  we  do  so  with  hesitancy.  Of  iti 
shortcomings  and  failings  few  will  be  more  keenly  conscious  than  ourselves, 
but  we  ask  that  those  who  use  it  will  bear  in  mind  that  the  book  is  in  the 
nature  of  a  pioneer  undertaking.  It  could  without  question  be  made  more 
accurate,  full  and  complete  if  its  publication  could  be  delayed  until  the  courts 
should  have  construed  the  provisions  of  the  statute  and  judicially  answered 


XIX 


Pbbfaox. 


all  the  questions  that  might  arise,  and  if  then  it  were  made  a  mere  digest  of 
their  decisions.  But  the  demand  of  the  bar  is  for  a  work  that  will  to  some 
extent>  at  leasts  aid  them  in  the  solution  of  the  questions  that  will  arise  in  the 
early  months  of  practice  under  the  act>  before  adjudications  are  plentiful. 
This  task  of  ^^  blazing  the  way ''  is  here  undertaken,  and  in  proportion  to  the 
difficulty  of  the  task  we  ask  the  leniency  of  the  critic. 

Wk.  Milleb  Collibb. 
AuBUBN,  N.  T.,  September  10,  1898. 
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SECTION   ONE 


MEANING  OF  WORDS  AND  PHRASES 

§  1.  Meaning  of  Words  and  Phrases. — a  The  words  and  phrases  nsed 
in  this  act  and  proceedings  pursuant  hereto  shall,  unless  the  same 
be  inconsistent  with  the  context,  be  construed  as  follows:  (1)  ''A 
person  against  whom  a  petition  has  been  filed  ' '  shall  include  a  person 
who  has  filed  a  voluntary  petition;  (2)  **  adjudication ''  shall  mean 
the  date  of  the  entry  of  a  decree  that  the  defendant,  in  a  bankruptcy 
proceeding,  is  a  bankrupt,  or  if  such  decree  is  appealed  from,  then  the 
date  when  such  decree  is  finally  confirmed;  (3)  *^  appellate  courts  " 
shall  include  the  circuit  courts  of  appeals  of  the  United  States,  the 
supreme  courts  of  the  Territories,  and  the  supreme  court  of  the 
United  States ;  (4)  ' '  bankrupt ' '  shall  include  a  person  against  whom 
an  involuntary  petition  or  an  application  to  set  a  composition  aside 
or  to  revoke  a  discharge  has  been  filed,  or  who  has  filed  a  voluntary 
petition,  or  who  has  been  adjudged  a  bankrupt;  (5)  '^  clerk  "  shall 
mean  the  clerk  of  a  court  of  bankruptcy;  (6)  ''  corporations  "  shall 
mean  all  bodies  having  any  of  the  powers  and  privileges  of  private 
corporations  not  possessed  by  individuals  or  partnerships,  and  shall 
include  limited  or  other  partnership  associations  organized  under 
laws  making  the  capital  subscribed  alone  responsible  for  the  debts 
of  the  association;  (7)  **  courts  '*  shall  mean  the  court  of  bankruptcy 
in  which  the  proceedjlngs  are  pending,  and  may  include  the  referee; 
(8)  '^  courts  of  bankruptcy  "  shall  include  the  district  courts  of  the 
United  States  and  of  the  Territories,  the  supreme  court  of  the 
District  of  Columbia,  and  the  United  States  court  of  the  Indian 
Territory,  and  of  Alaska;  (9)  **  creditor  ^'  shall  include  any  one  who 
owns  a  demand  or  daim  provable  in  bankruptcy,  and  may  include 
his  duly  authorized  agent,  attorney,  or  proxy;  (10)  *'  date  of  bank- 
ruptcy,'* or  **  time  of  bankruptcy,  *'  or  **  commencement  of  proceed- 
ings," or  **  bankruptcy,"  with  reference  to  time,  shall  mean  the  date 
when  the  petition  was  filed;  (11)  '*  debt  "  shall  include  any  debt, 
demand,  or  claim  provable  in  bankruptcy;  (12)  **  discharge  "  shall 
mean  the  release  of  a  bankrupt  from  all  of  his  debts  which  are 
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provable  in  baq]9^|itcy/ except  such  as  are  excepted  by  this  act; 
(13)  *' docTinxeiitr^-'*  shall  include  any  book,  deed,  or  instrument  in 
writ.in^7,  (3t4)  ^'holiday"  shall  include  Christmas,  the  Fourth  of 
ffuly^ilife' Twenty-second  of  February,  and  any  day  appointed  by 
•. '.  *•  A  the '  President  of  the  United  States,  or  the  Congress  of  the  United 
*'•  '  States  as  a  holiday  or  as  a  day  of  public  fasting  or  thanksgiving; 
(15)  a  person  shall  be  deemed  insolvent  within  the  provisions  of  this 
act  whenever  the  aggregate  of  his  property,  exclusive  of  any  property 
which  he  may  have  conveyed,  transferred,  concealed,  or  removed^ 
or  permitted  to  be  concealed  or  removed,  with  intent  to  defraud, 
hinder  or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts;  (16)  ''  judge  "  shall  mean  a  judge 
of  a  court  of  bankruptcy,  not  including  the  referee;  (17)  **  oath '•^ 
shall  include  affirmation;  (18)  ^'  officer  "  shall  include  clerk,  marshal, 
receiver,  referee,  and  trustee,  and  the  imposing  of  a  duty  upon  or 
the  forbidding  of  an  act  by  any  officer  shall  include  his  successor  and 
by  any  person  authorized  by  law  to  perform  the  duties  of  such  officer; 
(19)  **  persons  ''  shall  include  corporations,  except  where  otherwise 
specified,  and  officers,  partnerships,  and  women,  and  when  used  with 
reference  to  the  commission  of  acts  which  are  herein  forbidden  shall 
include  persons  who  are  participants  in  the  forbidden  acts,  and  the 
agents,  officers,  and  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies  of  corporations;  (20)  **  petition  '^ 
shall  mean  a  paper  filed  in  a  court  of  bankruptcy  or  with  a  clerk  or 
deputy  clerk  by  a  debtor  praying  for  the  benefits  of  this  act,  or  by 
creditors  alleging  the  commission  of  an  act  of  bankruptcy  by  a  debtor 
therein  named;  (21)  '*  referee  ^'  shall  mean  the  referee  who  has 
jurisdiction  of  the  case  or  to  whom  the  case  has  been  referred,  or 
any  one  acting  in  his  stead;  (22)  ''  conceal  "  shall  include  secrete, 
falsify,  and  mutilate;  (23)  **  secured  creditor '*  shall  include  a 
creditor  who  has  security  for  his  debt  upon  the  property  of  the 
bankrupt  of  a  nature  to  be  assignable  under  this  act,  or  who  owns 
such  a  debt  for  which  some  indorser,  surety,  or  other  persons 
secondarily  liable  for  the  bankrupt  has  such  security  upon  the 
bankrupt's  assets;  (24)  ''  States  "  shall  include  the  Territories,  the 
Indian  Territory,  Alaska,  and  the  District  of  Columbia;  (25)  **  trans- 
fer "  shall  include  the  sale  and  every  other  and  different  mode  of 
disposing  of  or  parting  with  property,  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or 
security;  (26)  '^  trustee  "  shall  include  all  of  the  trustees  of  an 
estate;  (27)  ^'  wage-earner  "  shall  mean  an  individual  who  works  for 
wages,  salary,  or  hire,  at  a  rate  of  compensation  not  exceeding  one 
thousand  five  hundred  dollars  per  year;  (28)  words  importing  the 
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masculine  gender  may  be  applied  to  and  include  corporations,  partnerships, 
and  women;  (29)  words  importing  the  plural  number  may  be  applied  to  and 
mean  only  a  single  person  or  thing;  (30)  words  importing  the  singular  num- 
ber may  be  applied  to  and  mean  several  persons  or  things. 


Analogous  provisions.    In  U.  S.:    Act  of  1867,  |  48;  R.  S.,  |  5013. 
In  Bng.:     Act  of  1883,  g  168. 
Ib  Can.:    Act  of  1919,  |  2. 

Cross-referonces:  Persons  against  whom  petition  may  be  filed,  Bankt.  Act,  i  S7-c.  Adjudica- 
tion, Id.  SS  18-e-g,  38-a<l)*  Appellate  courts,  Id.  H  24,  26.  Bankrupt,  Id.  all  sectionfl. 
Clerk,  Id.  H  51,  71.*  Corporations,  Id.  |  3-a  (4).  Courts,  Id.  |  39-a,  and  generally. 
Courts  of  bankruptcy,  Id.  f  2,  and  generally.  Creditors,  Id.  if  65,  56,  57,  58,  59,  60. 
Debt,  Id.  $S  17,  63,  and  generally.  Discharge,  Id.  §§  14,  16,  17,  29.  Document,  Id. 
§§  21,  39,  47.  Insolvency,  Id.  fi§  3,  60,  67.  Officer,  Id.  M  2(3),  33,  61.  Persons,  Id. 
S8  2(1),  3-a,  4.  Petition,  Id.  §{f  18-a,  5»-a-b.  Referee,  Id.  |§  33-43,  72,  and  generally. 
Secured  creditor.  Id.  §§  56-b,  57e-h.  States,  Id.  §S  6,  23,  70-e.  Transfer,  Id.  f |  3-a-b, 
14-b(4),  57-g,  60-a-b,  67-e,  70-a-e.  Trustee,  Id.  H  44-50,  72,  and  generaUy.  Wage- 
earner,  Id.  H  44),  64-b(4). 
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[§  1- 


I.  CONSTRUCTION  AND  SFFBCT  OF  BANKSUPTCT  ACT. 

a.  Constrnotion.-*-  The  general  rules  of  statutory  constructioiiy  applicable  to 
all  statutes,  may  be  applied  to  the  bankruptcy  act.  It  should  at  all  times 
be  borne  in  mind  that  the  act  is  remedial,  and  must  be  liberally  construed  with 
a  view  of  carrying  into  effect  its  obvious  purposes  and  intent.^  The  three 
fundamental  purposes  for  which  the  act  was  enacted  are:  (1)  That  a  debtor 
who  has  been  unfortunate,  and  become  unable  to  pay  his  debts,  might  be 
released  therefrom,  atid  be  enabled  to  commence  his  business  life  anew,  relieved 
of  the  burden,  provided  that  he  has  not  been  guilty  of  fraudulent  or  other 
improper  practices.  (2)  That,  as  the  condition  and  price  of  being  so  released, 
lie  should  turn  over  to  his  trustee,  fully  and  unqualifiedly,  aU  of  his  property 
which  was  subject  to  the  demands  of  his  creditors.  (3)  That  this  property 
should  be  applied  equitably  and  ratably  to  the  payment  of  his  various  debts.^ 
The  courts  will  at  all  times  adopt  the  construction  which  tends  to  promote 
equity  and  equality  in  the  distribution  of  the  bankrupt's  estate  among  his 


1.  Act  Is  remedlftl. —  Tbe  bankruptcy  act  in 
remedial  and  should  be  construed  reasonably 
and  according  to  the  fair  import  of  its  terms 
T7ith  a  view  to  effect  its  objects  and  to  pro- 
mote justice.  Southern  Loan  A  Trust  Co.  t. 
Ben  bow  (D.  C,  N.  Car.),  8  Am.  B.  B.  9,  96 
Fed.   614. 

In  the  case  of  Brown  v.  Barker.  8  Am.  B.  R. 
450,  453,  68  N.  Y.  App.  DIt.  694,  74  N.  Y.  Supp. 
•n,  the  court  says:  **We  may  take  Judicial 
rotlce  that  the  present  bankruptcy  act  is  the 
result  of  a  long-continued  agitation  and  dis- 
cussion, and  that  it  Is  our  duty  if  possible,  to 
so  construe  its  proTlsions,  liberally  if  neces- 
sary, as  to  secure  the  objects  for  which  It  was 
created,  rather  than  by  a  narrow  or  technical 
construction,  to  defeat  them," 

See  also  Botts  v.  Hammond  (C.  C.  A.,  4tli 
Cir.),  3  Am.  B.  R.  775,  99  Fed.  916  (hold- 
ing that  the  act  is  remedial  and  should  be 
interpreted  reasonably  and  according  to  the 
fair  import  of  its  terms,  with  a  view  to 
effect  its  objects  and  to  promote  justice) ; 
Blake  v.  IVancis-Valentine  Co.  (D.  C,  Cal.), 

I  Am.  B.  R.  372,  89  Fed.  691  (citing  In  re 
MuUer,  Fed.  Cas.  9,912;  Silverman's  Oase, 
Fed.  Oas.  12,855);  In  re  Scott  (D,  C,  Del.), 

II  Am.  B.  R.  327,  331,  126  Fed.  981;  Matter 
of  Murphy  Boot  and  Shoe  Co.  (D.  C,  Mass.), 
39  Am.  B.  R.  811,  242  Fed.  991. 

The  bankruptcy  act  is  remedial  and  should 
be  interpreted  reasonably  and  according  to 
the  fiUr  import  of  its  terms,  with  a  view  to 
effect  its  objects  and  to  promote  justice.  In 
working  out  the  objects  of  the  bankruptcy 
act,  the  courts  have  not  indulged  in  tech- 
nicalities wherever  a  liberal  procedure  was 
consistent  with  the  substantial  rights  of  the 
parties  in  interest.  Emerson  v.  Oaistor  (C.  O. 
A.,  6th  Cir.),  37  Am.  B.  R.  719. 

t.  Brown  v.  Barker,  8  Am.  B.  R.  450,  453, 
68  N.  Y.  App.  Div.  694,  74  N.  Y.  Supp.  43. 

Objects  of  act. — There  are  two  principles 
which  lie  at  the  foundation  of  the  bank- 
ruptcy act:  (1)  That  the  debtor  may  be 
discharged  from  his  provable  debts;  (2)  that 
his  collectible  assets  may  be  divided  equitably, 
and  ratably  among  bis  creditors.    Continental 


Xat.  Bank  v.  Katx  (Super.  Ct.,  111.),  1  Am. 
B.  R.  19;  Reid,  Murdock  &  Co.  v.  Cross,  1 
Am.  B.  R.  34;  Matter  of  Munford  (D.  C, 
N.  Car.),  43  Am.  B.  R.  218,  255  Fed.  108. 

It  is  the  purpose  of  the  bankruptcy  act  to 
convert  the  assets  of  the  bankrupt  into  cash 
for  distribution  among  creditors,  and  then 
to  relieve  the  honest  debtor  from  the  weight 
of  oppressive  indebtedness,  and  permit  him 
to  start  afresh  free  from  the  obligation* 
and  responsibilities  consequent  upon  businesa 
misfortunes.  Williams  v.  U.  S.  ^delity  & 
Guaranty  Co.,  235  U.  S.  549,  34  Am.  B.  R. 
181. 

The  proper  purposes  of  the  bankruptcy  act 
are:  First  (and  this  was  its  original  pur- 
pose) to  enable  creditors  to  protect  them- 
selves by  summary  process  against  the  frauds 
of  their  debtors  in  evading  the  payment  of 
their  debts;  second,  to  distribute  the  assets 
of  the  debtor  equally  among  his  creditors; 
and,  third,  to  relieve  debtors  from  the  burden 
of  debts  which,  through  business  misfortune 
and  otherwise,  they  have  incurred  and  are 
unable  to  pay.  Leidigh  Carriage  Co.  ▼. 
Stengel  (Q  C.  A.,  «th  Cir.),  2  Am.  B.  R.  383» 
95  Fed.  637. 

The  object  of  the  bankruptcy  act  Is  two- 
fold—  the  benefit  of  the  creditors  and  the 
relief  of  the  bankrupt.  It  is  not  necessary 
that  both  objects  shall  be  attainable  in  order 
to  warrant  proceedings  in  bankruptcy.  In 
many,  perhaps  a  majority  of  the  cases,  the 
relief  to  the  bankrupt  is  the  only  question, 
for  there  are  no  assets  to  distribute,  and  in 
many  other  cases  the  benefit  and  relief  of 
creditors  is  the  only  object.  MacDonald  ▼. 
Tefft-WeUer  Co.  (C.  C.  A.,  5th  Cir.),  11  Am. 
6.  R.  800,  806,  128  Fed.  381. 

The  equal  and  equitable  distribution  of  tbe 
estates  of  insolvents  and  their  discharge 
from  the  obligation  of  their  debts  are  the 
ends  sought  by  proceedings  in  bankruptcy. 
Bankruptcy    without    insolvency,    actual    or 


§  1.] 


Construction  of  Act. 


creditors,'  and  will  protect  the  unsecured  creditors  against  those  who  under 
state  laws  are  given  liens  or  priorities.*  But  this  construction  should  not 
minimize  the  equally  important  purpose  of  releasing  an  honest,  unfortunate, 
and  insolvent  debtor  from  the  burden  of  his  debts  and  of  his  restoration  to 
business  activity,  in  the  interest  of  his  family  and  the  general  public.**  It  is  the 
duty  of  the  court  to  carry  into  effect  both  of  these  purposes  to  the  extent  which 
the  language  of  the  act  justifies,  and  to  prevent  schemes  and  artifices  to  avoid 
the  letter  and  spirit  of  the  law.*  The  act  must  be  construed,  if  the  language 
will  permit,  so  as  to  secure  uniformity  in  the  fullest  measure,  and  to  avoid 
an  escape  of  its  beneficial  purposes  by  a  dishonest  tricky  debtor."'  Where 
the  language  of  the  act  is  plain  and  unambiguous  it  should  be  given  its  ordi- 
nary meaning ;  an  attempted  judicial  construction  will  only  lead  to  doubt  and 
confusion,'  but  where  a  provision  is  ambiguous  the  court  is  justified  in  resorting, 
for  its  interpretation,  to  the  official  proceedings  of  Congress  at  the  time  of  its 
passage.®*  The  ultimate  determination  of  the  meaning  of  the  provisions  of 
the  act  rests  with  the  Federal  courts,  and  they  are  not  bound  by  the  interpre- 
tation of  a  State  court.* 


presumed,  is  almost  Inconcelyable.  Bank- 
ruptcy without  discbarge  for  the  honest  debtor 
l0  a  contradiction  in  terms.  In  re  Forbes  (D. 
C.  Mass.),  11  Am.  B.  R.  787,  700.  128  Fed.  1S7. 

The  federal  system  of  bankruptcy  is  de- 
signed not  only  to  distribute  the  property  of 
the  debtor  not  by  law  exempted  t&tiiy  and 
equally  among  his  creditors,  but  as  a  main 
purpose  of  the  act  intends  to  aid  the  un- 
fortunate debtor  by  giving  him  a  fresh  start 
in  life,  free  from  debts  except  of  a  certain 
character  after  the  property  which  he  owned 
at  the  time  of  bankruptcy  has  been  ad- 
ministered for  the  benefit  of  creditors.  Plcll- 
wagen  v.  Clum  (U.  S.  Sup.  Ct.),  41  Am.  B.  R. 
1,  246  U.   8.  606. 

See  also  Hicks  v.  Knost  (D.  C,  Ohio),  2  Am. 

B.  R.  VSS,  166,  04  Fed.  626;  Ross  v.  Saunders 
<C.  C.  A.,  2d  Cir.),  6  Am.  B.  R.  348,  106  Fed. 
016;  Barton  Bros.  t.  Texas  Produce  Co.  (C.  C. 
A..  8th  dr.),  14  Am.  B.  R.  602,  604,  136  Fed. 
686;  Matter  of  Jacobs  (C.  C.  A.,  6th  ar.),  30 
Am.  B.  R.  386,  241  Fed.  620;  West  v.  Empire 
Life  Ins.  Co.  (D.  C,  Wash.),  40  Am.  B.  R.  03, 
242  Fed.  606;  Matter  of  McNeil  Corporation  (D. 

C,  Mass.),  41  Am.  B.  R.  162,  240  Fed.  765. 

t.  Distribution  of  assets.— The  proceedings 
thereunder  are  equitable  and  should  be  con- 
ducted on  broad  lines  to  accomplish  the  ulti- 
mate purpose  of  distributing  the  assets  of  the 
estate  pro  rata  among  the  bankrupt's  creditors. 
In  re  Faulkner  (C.  C.  A.,  8th  Cir.),  20  Am.  B. 
R.  542,  citing  Atchison.  T.  &  8.  F.  Ry.  Co. 
▼.  Hurley  (C.  C.  A.,  8th  Clr.>.  18  Am.  B.  R. 
806,  82  C.  C.  A.  458,  153  Fed.  608. 

The  enforcement  of  equality  among  creditors 
Is  as  well  the  purpose  of  the  bankruptcy  act 
as  the  protection  of  the  bankrupt  from  suits 
against  him  for  the  collection  of  debts,  and  in 
case  of  doubt  as  to  the  proper  construction  of 
provisions  of  the  act.  It  is  the  duty  of  the 
court  to  adopt  that  construction  which  shall 
seem  best  adapted  to  promote  that  general  pur- 

Sose.    In  re  Adams  (Ref.,  N.  Y.),  1  Am.  B.  R. 
5;  Utah  Assn.  v.   Boyle   Furniture  Co.    (Utal\ 
Bup.  Ct),  30  Utah  618,  31  Am.  B.  R,  488. 

The  bankruptcy  act  includes  a  large  body  of 
remedial  legislation.  It  was  designed  to  re- 
liere  unfortunate  but  honest  debtors,  and  to 
secure  a  proper  distribution  of  their  assets 
among  their  creditors.  The  latter  object  Is 
quite  as  important  as  the  former.  In  re  Scott 
(D.  C.  Del.),  11  Am.   B.   B.  327,  831,  126  Fed. 

081. 

As  to  purpose  of  equal  distribution  among 
creditors,  see  In  re  Adams  &  Hoyt  Co.  (D.  C, 


Ga.),  21  Am.  B.  R.  161,  164  Fed.  480;  Coal  Land 
Co.  T.  Ruffner  Bros.  (C.  C.  A..  6th  Cir.),  21 
Am.  B.  R.  474,  166  Fed.  881;  In  re  Tindal  (D. 
C,  fio.  Car.),  IS  Am.  B.  R.  773.  783,  156  Fed. 
456  (where  the  court  said :  "  The  main  object 
of  the  bankrupt  act  and  one  of  its  most  bene- 
ficial results,  was  an  equal  distribution  among 
his  creditors  of  the  estate  of  the  bankrupt ") ; 
Hurley  y.  Devlin  (D.  C,  Kans.),  18  Am.  B.  B. 
627,  629,  151  Fed.  910;  In  re  Blonnt  (D.  C 
Ark.),  16  Am.  B.  R.  07,  101,  142  Fed.  263;  In 
re  Forbes  (D.  C,  Mass.),  11  Am.  B.  R.  787,  790, 
128  Fed.  137;  In  re  Swafford  Bros.  Dry  Goods 
Co.  (D.  C,  Mo.),  25  Am.  B.  R.  282,  ISO  Fed. 
549. 
4!  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B.  R.  315. 

5.  Hardle  v.  SwnfTord  Bros.  Dry  Goods  Co. 
(C.  C.  A.,  6th  Cir.).  21  Am.  B.  R.  647,  165  Fed. 
588;  In  re  Cohn  (D.  C.  N.  Dak.),  22  Am.  B.  R. 
761,  171  Fed.  668;  Matter  of  Waller  (C.  C.  A., 
7th  dr.).  41  Am.  B.  R.  314,  249  Fed.  187;  Mc- 
Phee  V.  United  States   (Colo.  Snp.  Ct.).  42  Am. 

B.  R.  346,  174  Pac.  808 ;  Matter  of  Rosenfeld  (C. 

C.  A.,  2d  Cir.),  44  Am.  B.  R.  300.  262  Fed.  876. 
Discharge  of  bankrupt. —  One  of  the  main  ob- 
jects of  the  bankruptcy  act  is  to  protect  un- 
fortunate, but  honest  debtors.  Fraudulent 
debtors  are  not  intended  to  be  protected,  nor 
to  escape  payment  of  their  Just  liabilities.  In 
re  Harr  (D.  C,  Mo).  16  Am.  B.  B.  213,  217.  143 
Fed.   421. 

The  purpose  of  a  voluntary  proceeding  in 
bankruptcy  Is  in  consideration  that  the  bank- 
rupt promptly  surrender  all  of  his  nonexempt 
property  to  the  Bankruptcy  Court,  to  the  end 
that  all  of  his  creditors,  without  preference  or 
priority,  may  take  share  and  share  alike  in 
percentage  of  the  property  thus  surrendered; 
then  the  bankrupt  is  plven  an  acquittance  of 
such  percentages  of  his  debts  not  thus  paid, 
and  may  commence  his  busines<i  life  anew. 
Baylor  v.  Rawllngs  (C.  C.  A.,  8th  Cir.).  28  Am. 

B.  R.  773,  200  Fed.  131. 

6.  In  re  Blount  (D.  C,  Ark.),  16  Am.  B.  R. 
97,  101,  142  Fed.  263;  Leighton  v.  Kennedy   (C. 

C.  A.,  1st  C^r.),  12  Am.  B.  R.  220,  129  Fed.  737. 

7.  Hill  V.  McKinniss  Co.  (D.  C,  Ohio).  26 
Am.  B.  R.  320,  832,  188  Fed.  1012. 

8.  S warts  v.  Siegel  (C.  C.  A.,  8th  Cir.).  8 
Am.  B.  R.  680,  117  Fed.  13;  Matter  of  Hudson 
(D.  C,  Ala.),  46  Am.  B.  R.  276,  262  Fed.  T7a 

8a.  Ould  A  Co.  t.  Davis  (C.  C.  A.,  4th  dr.), 
40  Am.  B.  R.  186,  246  Fed.  228. 

t.  New  Jersey  ▼.  Anderson.  208  U.  8.  488.  17 
Am.  R.   R.  68,  68b 
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b.  Effect  on  State  legidatioxL.—  The  uniformity  of  the  act  throiighout  all  the 
States  is  one  of  its  essential  features.  The  act  applies  alike  in  all  the  States 
and  effectively  nullifies  all  State  laws  which  are  in  conflict  with  its  terms.  ^^ 
It  follows  that  all  such  laws  having  for  their  purpose  the  disposition  of 
the  affairs  of  an  insolvent  debtor  must  yield  to  l^e  paramount  force  of  the 
bankruptcy  act  when  the  creditors  invoke  its  aid.^^ 

c.  Bequirement  as  to  uniformity.—-  It  is  not  the  purpose  to  discuss  at  this 
point  the  constitutionality  of  specific  provisions  of  the  bankruptcy  act  Numer- 
ous cases  have  arisen  where  the  validity  of  such  provisions  has  been  considered. 
Such  cases  will  be  cited  and  discu^ed  under  appropriate  sections.^  The 
United  States  constitution  provides  that  Congress  i^iall  have  power  to  establish 
''  uniform  htws  on  the  subject  of  bankruptcies  throughout  the  United  States."  ^^ 
The  provision  confers  comprehensive  power  on  Congress  to  legislate  upon 
this  subject,  and  constitutes  a  relinqtushment  of  all  control  thereof  on  the  part 
of  the  States.  The  States,  on  surrendering  such  control,  did  so  only  if  Congress 
chose  to  exercise  it,  and  until  this  was  done  State  laws  were  effective  except  so 
far  as  they  transgressed  the  constitutional  restriction  that  laws  should  not  be 
passed  "  impairing  the  obligations  of  contracts."  ^*  The  uniformity  required 
in  the  enactment  of  bankruptcy  acts  is  geographical  and  not  personal,  that  is 
they  must  extend  throughout  all  the  States,  and  it  has  been  held  that  the  present 
system  is,  in  a  constitutional  sense,  uniform  since  under  it  the  trustee  takes 
in  each  State  for  distribution  among  creditors  whatever  would  have  been  avail- 
able to  such  creditors,  if  the  bankruptcy  act  had  not  been  passed.^^  The  act 
does  not  lack  uniformity  because  of  its  recc^nition  of  State  laws  pertaining  to 
exemptions,  dower  rights  and  priorities  of  payment.^*  Nor  because  it  makes 
a  distinction  between  bankruptcies  of  individuals  and  corporations.*^ 

d.  Suspeniion  of  State  insolvency  laws. —  (l)  In  gbkekai*. —  No  bankruptcy 
law  since  that  of  1800  has  contained  any  provision  declaring  the  effect  of  such 
a  law  on  analogous  State  laws.  That  law,  §  61,  provided  as  follows:  **This 
act  shall  not  repeal  or  annul,  or  be  construed  to  repeal  or  annul,  the  laws  of 


10.  In  re  Littlefleld  (C.  C.  A.,  let  Cir.),  19 
Am.  B.  R.  18,  156  Fed.  838;  Matter  of  Heleker 
Bros.  MercaDtlle  Co.  (D.  C,  Kan.),  33  Am.  B. 
R.  903.  216  Fed.  963;  Stellwagen  ▼.  Clum,  245 
U.  S.  606,  41  Am.  B.  R.  1,  38  Sup.  Ct.  215;  Mat- 
ter of  Sage  (D.  C,  M6.),  35  Am.  B.  R.  436,  224 
Fed.  525,  holding  that  since  the  bankruptcy 
act  confers  upon  courts  of  bankruptcy  juris- 
diction to  adjudge  private  bankers  bankrupt 
and  to  administer  their  property,  this  Jurisdic- 
tion is  not  only  paramount,  but  is  exclusiye, 
and  State  laws  assuming  to  confer  upon  State 
ofBlcers  or  courts  authority  to  administer  the 
property  of  such  bank  are  superseded  and  must 
give  way  when  the  bankruptcy  act  is  properly 
Invoked.  In  re  Keith -Gara  Co.  (D.  C,  Pa.),  29 
Am.  B.  R.  466,  203  Fed.  686,  aff'd  213  Fed.  450. 

11.  In  re  Bruss-Ritter  Co.  (D.  C,  Wis,),  1 
Am.  B.  R.  58,  90  Fed.  661 ;  In  re  Empire  Metallic 
Bedstead  Co.  (D.  C,  N.  Y.),  1  Am.  B.  R.  137, 
95  Fed.  957;  In  re  Littlefleld  (C.  C.  A.,  Ist  Cir.), 
19  Am.  B.  R.  18,  155  Fed.  838 ;  Matter  of  Heleker 
Bros.  Merc.  Co.  (0.  C,  Kans.),  33  Am.  B.  R. 
603,  216  Fed.  968. 

IS.  See  as  to  exemptions,  under  |  6,  post; 
as  to  incriminating  questions  on  examination 
of  bankrupt,  under  §1  7  and  21,  post;  as  to 
discharges,  under  |  14,  post.  See  also  Am. 
Bankr.  R.  Dig.,  f  i  2,  58,  942,  997. 

13.  United  States  Const.,  Art  1,  |  8,  cl.  4. 


14.  Brown  y.  Smart,  145  U.  S.  454,  457; 
Denny  v.  Bennett,  128  U.  S.  498,  where  Mr. 
Justice  Miller  observed:  ''The  objection  to 
the  extraterritorial  operation  of  a  State  in- 
solvent law,  is  that  it  cannot,  like  the  bank- 
ruptcy act  passed  by  Congreaa  under  its  con- 
stitutional grant  of  power,  release  all  debtors 
from  the  obligation  of  the  debt.  The  author- 
ity to  deal  with  the  property  of  the  debtor 
within  the  state,  so  far  as  it  does  not  impair 
the    obligations    of   contracts,    is   conceded." 

15.  Hanover  Nat.  Bank  v.  Moyses,  186  U. 
S.  181,  8  Am.  B.  R.  1;  Leidigh  Carriage  Co. 
V.  Stengel  (C.  C.  A.,  8th  Cir.),  2  Am.  B.  R. 
385,  95  Fed.  637. 

16.  Hanover  Nat.  Bank  v.  Moyses,  186  U. 
S.  181,  8  Am.  B.  R.  1;  Thomas  v.  Woods  . 
(0.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  132,  173  j 
Fed.  585 ;  Stellwagen  v.  Olum,  ^45  U.  S.  605, 
41  Am.  B.  R.  1,  38  Sup.  a.  215;  Harlin  v. 
American  Trust  Co.  (Ind.  App.  Ct.),  41  Am. 
B.  R.  401,  119  N.  E.  20. 

17.  Leidigh  Carriage  Co.  v.  Stengel  (C.  C. 
A.,  6th  Cir.),  2  Am.  B.  R.  385,  95  Fed.  637. 
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any  State  now  in  force,  or  whicli  may  be  hereafter  enacted,  for  the  relief  of 
insolvent  debtors,  except  so  far  as  the  same  may  affect  persons  who  are  or  may 
be  within  the  pnrview  of  this  act''  So  far  as  it  goes^  the  clause  quoted  is  doubt- 
less still  the  law.  There  was  no  need  to  insert  it  in  the  subsequent  statutes,  for 
ere  the  act  of  1841  was  passed,  the  Supreme  Court  had  delivered  two  epoch- 
making  decisions,  which  settled  the  law  on  the  subject:  (1)  that,  when  Con- 
gress has  exercised  its  constitutional  power  to  enact  a  uniform  bankruptcy  law, 
all  existing  State  insolvency  laws  applying  to  the  same  persons  are  suspended,^^ 
but  (2)  that)  this  power  not  being  exclusive,  State  laws  are  valid  and  continue 
operative  so  far  as  they  do  not  conflict  with  the  paramount  Pederal  law.^ 
The  prevailing  rule  seems  to  be  that  the  operation  of  all  laws  enacted  for 
the  purpose  of  settling  or  winding  up  the  estates  and  affairs  of  insolvent 
debtors,  is  suspended  to,  the  extent  fiiat  the  provisions  thereof  are  conflicting.^ 

(2)  What  akb  insolvency  i^ws. —  It  is  not  always  easy  to  determine 
what  laws  are  insolvency  laws.  There  is  some  conflict  among  the  authorities 
as  to  the  operation  of  such  laws,  and  as  to  whether  or  not  proceedings  there- 
under may  be  instituted  in  State  courts.^ 

It  is  obvious,  however,  that  if  a  State  law  covers  the  same  field  as  the  bank- 
ruptcy act  having  for  its  purpose  the  relief  of  an  insolvent  debtor,  by  the 
distribution  of  his  estate  equally  among  his  creditors,  and  his  subsequent  release 
from  his  debts,  it  is  suspended,  in  totoj  and  no  relief  may  be  had  Ihereunder.^ 
Laws  regulating  general  assignments,^  or  invalidating  transfers  in  contempla- 
tion of  insolvency  with  intent  to  hinder,  delay  or  defraud  creditors,"*  not  being 


18.  Sturges  v.  Crowingshield,  4  Wheat.  122. 

19.  Ogden  v.  Saunders,  12  Wheat.  213; 
Singer  y.  National  Bedstead  Mfg.  Ck>.  (N.  J. 
Ch.),  11  Am.  B.  R,  276;  Stellwagen  v.  Clum, 
245  U.  S.  605,  41  Am.  B.  R.  1,  38  Supp.  Ct. 
215. 

50.  Ill  re  Wright  (D.  C,  Mass.),  2  Am.  B. 
R.  592,  95  Fed.  807. 

Suipeniion  of  State  insolvency  acts,  see 
Carling  y.  Seymour  Lumber  Co.  (C.  C.  A., 
5th  dr.),  8  Am.  B.  R.  29,  113  Fed.  483; 
Smith  V.  Mottley  (C.  G  A.,  6th  Cir.),  17 
Am.  B.  R.  863,  150  Fed.  268;  In  re  Pickens 
Mfg.  Co.  (D.  0.,  Ga.),  20  Am.  B.  R.  202, 
158  Fed.  894;  dosser  v.  Strawn  (D.  C, 
Pa.),  35  Am.  B.  R.  864,  227  Fed.  139; 
Ketcham  y.  McNamara,  72  Conn.  709,  6  Am. 
B.  R.  160,  46  Atl.  146;  Matter  of  Brinn 
(D.  C,  Ga.),  45  Am.  B.  R.  74,  262  Fed.  527. 

51.  Aa  to  what  conititutes  an  insolvency 
law,  see  In  re  Weedman  Stave  Co.  (D.  €., 
Ark.),  29  Am.  B.  R.  460,  199  Fed.  948;  Con- 
tinental Bldg.  &  Loan  Asso.  v.  Superior  Court, 
^l63  Cal.  579,  28  Am.  B.  R.  873;  Closser  y. 
Strawn  (D.  C,  Pa.),  35  Am.  B.  R.  864,  227 
Fed.  139. 

Sa.  Pitcher  v.  Standish  (Conn.  Sup.  Ct.), 
37  Am.  B.  R.  456,  98  Atl.  93. 

An  act  coy«Ting  flame  field. — ^A  State  insolv- 
ency law  which  provides  for  proceedings  on 
the  part  of  the  creditors  of  an  alleged  in- 
solvent to  have  such  insolvent  so  adjudged 
upon  grounds  specifically  set  forth  in  the  act, 
and  which  provides  for  delivery  by  the  in- 
solvent of  all  his  assets  to  the  receiver,  or 


to  such  assignee  or  additional  assignees  as 
may  be  selected  at  a  meeting  of  creditors  re- 
quired to  be  called  for  that  purpose,  and 
which  makes  provision  for  the  discharge  of 
the  Insolvent  from  liabilities  to  those  cred- 
itors making  claims  to  their  share  in  the  as- 
sets, except  in  respect  to  claims  arising  in  cer- 
tain  cases,  such  as  fraud,  embeszlement,  and 
for  false  oaths  in  reference  to  the  settlement  of 
the  estate,  is  in  the  nature  of  a  bankruptcy  act. 
Closser  v.  Strawn  (D.  C,  Pa.),  35  Am.  B.  B. 
864,  227  Fed.  139. 

Btat*  Insolvcacr  \mw  dcflned.— A  State  statute, 
authorising  a  general  assignment,  is  an  insol- 
rent  law  when  it  permits  a  person  of  any  class 
voluntarily  to  take  advantage  of  its  provisions 
by  transferring  his  property  in  trust  for  the 
benefit  of  his  creditors,  and  provides  that,  upon 
a  due  administration  of  his  estate  and  a  com- 
pliance with  the  requirements  of  the  statute 
regulating  the  proceedings,  he  is  thereby 
discharged  from  all  liabilities  on  account  of  his 
debts  which  had  been  incurred  at  the  time  of 
making  the  general  assignment.  Pelton  v. 
Sheridan  (Sup.  Ct.,  Ore.),  74  Ore.  176,  33  Am. 
B.   R.  472,  144  Pac.  410. 

2S.  In  re  Sicvers,  1  Am.  B.  R.  117,  91  Fed.  366 ; 
Duryea  v.  Guthrie,  11  Am.  B.  R.  234  (Wis.). 
Contra:  In  re  Smith,  2  Am.  B.  R.  9.  92  Fed.  135; 
Matter  of  Karp  (D.  C.  Mass.),  36  Am.  B.  R. 
414,  228  Fed.  796,  holding  that  common  law 
assignments  are  not  outlawed  by  the  bank- 
ruptcy act;  but  see  Mayer  v.  Hellman,  91  U.  S. 
496.  And  compare  Thrasher  v.  Bentley,  1  Abb. 
N.  C^  (N.  Y.)  89,  and  Beck  v.  Parker,  65  Pa. 
St.  262. 

The  Oregon  Act  relating  to  assignments  for 
the  benefit  of  creditors  is  an  insolvency  act. 
Pelton  V.  Sheridan,  74  Ore.  176,  33  Am.  B.  R. 
472,  144  Par.  410;  Sabin  v.  Chrlsman,  (Sup.  Ct. 
Ore.),  86  Am.  B.  R.  372,  154  Pac.  908. 

28a.  Stellwagen  v.  Clum,  245  U.  S.  606,  41  Am. 
B.  R.  1«  88  Sup.  Ct.  216. 
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insolveGEicj  laws,  are  not  suspended.  Likewise  as  to  laws  concerning  the  punish- 
ment of  fraudulent  debtors,^  or  for  the  settlement  of  the  estates  of  deceased 
insolvents.^  Nor  does  the  existence  of  a  Federal  law  preclude  the  passage  of 
a  State  insolvency  law ;  the  latter  merely  remains  inoperative  while  the  former 
is  in  force.^  A  State  statute  relating  to  insolvency  and  providing  for  proceed- 
ings having  the  same  object  as  the  bankrupt  act  is  absolutely  inoperative  as  to 
the  persons  and  property  to  which  the  bankrupt  act  applies.^  The  discharge 
feature  seems  not  necessarily  a  part  of  an  insolvency  law^  and  State  laws  lack- 
ing it  have  been  held  suspended  by  a  national  bankruptcy  law.^ 

(3)  Pabtial  suspension  ;  exoeptsd  oi.as8S8. —  State  laws  may  be  suspended 
in  part  only^  as  where  they  refer  to  a  class  expressly  excepted  by  die  banlmiptcy 
law,  in  which  case  they  continue  operative  as  to  that  class.  Thus  a  State 
law  under  which  persons  engaged  chiefly  in  the  tillage  of  the  soil  may  be  pro- 
ceeded against  by  their  creditors  for  the  purpose  of  throwing  them  into  bank- 
ruptcy has  been  held  not  to  be  superseded  by  the  bankruptcy  act.*^  But  a 
farmer  ia  not  deprived  of  the  privilege  of  voluntary  bankruptcy  under  the  bank- 
ruptcy  act,  hence  as  to  him  a  State  act  providing  for  voluntary  bankruptcy  is 
Buspended.^^  The  exception  rdieving  farmers,  wage  earners,  and  debtors  own- 
ing less  than  $1,000  from  involuntary  proceedings  against  them,  leaves  the 
way  clear  to  creditors  to  proceed  against  them  under  State  laws,  if  provision 
is  made  therefor.*^ 


M.  Berthdon  v.  Betts,  4  Hill  (N.  Y.) 
677;  ScuUv  v.  Kirkpatrick,  79  Pa,  St.  324. 

25.  Hawkins  v.  Lamed,  54  N.  H.  333. 

M.  Palmer  v.  Hixon,  74  Me.  447. 

97.  Potts  y.  Smith  Mfg.  Co.,  26  Pa.  Super. 
Ct.  206,  12  Am.  B.  R.  392,  in  which  case  it 
was  also  held  that  since  the  Constitution 
has  left  in  the  States  and  in  Congress  con- 
current power  over  bankruptcy,  the  exercise 
of  such  power  by  Congress  precludes  legis- 
lation by  a  State  over  the  subject ;  Harris  v. 
Luxury  Trust  Co.,  142  Ga.  67,  aff'd  142  Ga. 
866,  92  Am.  B.  R.  652,  82  S.  £.  447 ;  Capital 
Lumber  Co.  v.  Saunders,  26  Idaho  408,  33 
Am.  B.  R.  330,  143  Pac.  1178;  Pelton  v. 
Sheridan,  74  Ore.  176,  33  Am.  B.  R.  472,  144 

Pac.  410. 

S8.  In  re  Smith,  2  Am.  B.  R.  9,  92  Fed.  135; 
Boese  v.  Locke,  17  Hun  (N.  T.),  270.  Compare 
Greene  v.  Rice  (Idaho  Sup.  Ct.),  44  Am.  B.  R. 
582,  186  Pac.  249. 

29.  Herron  Co.  v.  Superior  Court,  8  Am.  B.  R. 
492;  Maltbie  v.  Hotchkiss,  88  Conn.  80.  Com- 
pare Fisk  y.  Montgomery,  21  La.  Ann.  440.  See 
Am.  Bank.  Dig.  I  a 

30.  Effect  of  exception  as  to  fanners. — A 
State  law  under  which  persons  engaged 
chiefly  in  the  tillage  of  the  soil  may  be  pro- 
ceeded against  bj  their  creditors  was  not 
superseded  by  the  Act  of  1898.  Old  Town 
Bank  t.  McCormick,  96  Md.  341,  10  Am. 
B.  R.  767,  53  Atl.  934.  Compare  dosser  t. 
Strawn  (D.  C,  Pa.),  35  Am.  B.  R.  864,  227 
Fed.  139;  Herron  Co.  t.  Superior  Court,  136 
Cal.  279,  8  Am.  B.  R.  492,  68  Pac.  814. 

81.  Rockville  Nat.  Bank  v.  Latham,  88 
Conn.  70,*  32  Am.  B.  R.  247,  89  Atl.  1117. 

89.  Effect  of  exceptions. — In  the  case  of 
Pitcher  y.  Standish  (Conn.  Sup.  Ct.),  37  Am. 
B.  R.  456,  98  Atl.  93,  the  court  disapproved 
the  apparent  conclusions  of  the  court  in  the 
case  of  Closser  v.  Strawn    (D.  C,  Pa.),  35 


Am.  B.  R.  864,  227  Fed.  139,  and  says:  "He 
(the  judge)  seems  to  have  assumed  that  what 
Congress  has  done  as  respects  the  insolvent 
condition  of  farmers,  wage-earners,  and  small 
debtors,  amounts  to  an  exercise  of  oontrol 
over  that  whole  subject. 

Cases  either  expressly  or  by  plain  implica- 
tion holding  a  contrary  doctrine  include  Old 
Town  Bank  v.  McCormick,  06  Md.  341,  351, 
10  Am.  B.  R.  767,  53  Atl.  934,  60  L.  R.  A. 
577,  94  Am.  St.  Rep.  577;  Lace  v.  Smith, 
34  R.  I.  1,  12,  82  Atl.  268,  Ann.  Cas.  1013E, 
945;  Keystone  Co.  v.  Superior  Court,  13B 
Cal.  738,  742,  72  Pac.  398;  Singer  v.  National 
Bedstead  Co.,  65  N.  J.  £q.  290,  11  Am.  B.  R. 
276,  55  Atl.  868;  Citizens'  Nat.  Bank  v. 
Gass,  29  Pa.  Super.  Ct.  125;  Rittenbouse's 
Insolvent  Estate,  30  Pa.  Super.  Ct.  468.  The 
Maryland  case  above  cited  contains  the  most 
satisfactory  and  convincing  discussion  of  the 
subject  which  has  come  under  our  notice, 
and  with  most  of  its  reasoning  we  heartily 
concur. 

It  is  undoubted  law  that  the  federal  act 
does  not  suspend  the  operation  of  State  laws 
in  so  far  as  the  latter  affect  classes  of  per- 
sons who  are  expressly  excepted  from  the 
operation  of  its  provisions,  or  which  those 
provisions  do  not  reach.  Such  classes  include 
municipal,  railroad,  insurance,  and  banking 
corporations  which  the  act  exjMressly  excepts. 
Sturges  V.  Crowinshield,  4  Wheat.  122,  195, 
4  L.  Ed.  529;  Herron  Co.  v.  Superior  Court, 
8  Am.  B.  R.  492,  136  Gal.  279,  282,  68  Pac. 
814,  89  Am.  St.  Rep.  124;  Old  Town  Bank  v. 
McCormick,  10  Am.  B.  R.  767,  96  Md.  341^ 
352,  53  Atl.  934,  60  L.  R.  A.  577,  94  Am.  St. 
Rep.  577;  Simpson  v.  Savings  Bank,  56  N. 
H.  466,  22  Am.  Rep.  491. 
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(4)  Dissolution  of  insolvent  coeporations. —  As  to  the  effect  of  the 
haiikruptcj  act  on  a  State  law  regulating  the  distribution  of  the  assets  of 
insolvent  corporations  there  is  much  conflict  The  weight  of  autiiority  under 
the  act  of  1867  was  that  they  were  suspended.^  It  would  seem  that,  if  the  pro- 
ceeding be  purely  one  of  distribution  and  the  corporation  be  amenable  to  bank- 
ruptcy under  §  4  of  the  present  law,  the  State  law  would  be  suspended ;  other- 
wise, not.^  As  stated  by  Chief  Justice  Fuller:  "  The  operation  of  the  bank- 
ruptcy laws  of  the  United  States  cannot  be  defeated  by  insolvent  commercial 
corporations  applying  to  be  wound  up  under  State  statutes.  The  bankruptcy 
law  is  paramount,  and  the  jurisdiction  of  the  Federal  courts  in  bankruptcy, 
when  properly  invoked  in  the  administration  of  the  affairs  of  insolvent  persons 
and  corporations,  is  essentially  exclusive." 

n.  terms  defined  in  general. 

The  definitions  of  the  words  and  phrases  contained  in  this  section  are  to 
be  used  in  construing  the  several  provisions  of  the  bankruptcy  act  and  are  to 
be  applied  when  such  words  and  phrases  are  used  in  proceedings  imder  such 
act  Such  definitions  are  controlling  in  the  construction  of  the  act  unless  the 
same  be  inconsistent  with  the  context  of  the  provision  where  the  word  or 
phrase  is  found.  Several  of  these  definitions  are  important  They  often 
determine  the  scope  and  effect  of  the  provision  of  the  section  in  which  they 
are  found.    In  many  instances,  the  definitions  indicate  wide  departures  from 


Equally  and  for  the  same  reason®,  it  must 
be  txne  that  whatever  classes  of  cases  are 
either  expressly  excepted  from  the  operation 
of  the  Bankruptcy  Act  or  lie  outside  of  the 
reaoh  of  its  provisions  are  left  subject  to 
State  regulation.  Such  classes  of  cases  and 
the  conditions  and  situations  which  produce 
them  are  not  within  the  field  covered  by  the 
federal  act,  and  legislative  provisions  con- 
cerning them  by  the  States  cannot  be  said  to 
be  in  conflict  in  any  way  with  the  federal 
legislation.  The  power  and  jurisdiction  of 
the  States  in  the  field  of  insolvency  regula- 
tion is  fuU  and  complete,  except  as  federal 
legislation  may  invade  and  thereby  limit  it; 
and  it  is  limited  by  such  legielation  only  to 
the  extent  of  that  invasion.  Wherever  the 
field  is  not  thus  restricted,  it  must  foUow  as 
a  logical  consequence  that  the  power^of  the 
States  remains.  The  field  of  restriction  cer- 
tainly cannot  be  broader  than  that  of  the 
operation  of  the  federal  statute.  In  other 
words,  the  test  to  be  applied  in  determining 
whether  or  not  the  federal  act  suspends  State 
laws  10  not  one  based  upon  a  classification 
-of  persons,  but  ujpon  a  less  arbitrary  and 
more  logical  and  just  classification  of  cases, 
situations,  and  conditions  in  so  far  at  least 
as  they  fall  into  clearly  defined  groups. 
Otherwise  some  portion  of  the  proper  field 
of  bankruptcy  and  insolvency  legislation  is 
quite  likely  to  remain  unoccupied.  Sturges 
V.  Crownmshield,  4  Wheat.  122,  105,  4  L. 
Ed.  629;  Ex  parte  Eames,  2  Story,  322,  326, 
Fed.  Cas.  "No.  4237 ;  Singer  v.  Nat.  Bedstead 
€k>.,  11  Am.  B.  R.  276,  65  N.  J.  £q.  290,  294, 
•55  Atl.  S68;   Herron  v.  Superior  Court,  8 


Am.  B.  B.  492,  136  Cal.  279,  282,  68  Pac. 
814,  89  Am.  St.  Rep.  124;  Lace  v.  Smith, 
34  R.  I.  1,  12,  82  Atl.  268,  Ann.  Cas.  1913E, 
945;  In  re  Macon  Sash,  etc.,  Co.  (D.  C, 
Ga.),  7  Am.  B.  R.  66,  112  Fed.  323,  331. 
The  conclusion  of  the  court  was  that,  ''We 
are  of  the  opinion  that  Congress  did  not  in- 
tend to  bring  the  situation,  created  by  the 
unwillingness  of  insolvent  farmers,  wage- 
earners,  and  small  debtors  to  submit  them- 
selves of  their  own  volition  to  the  jurisdic- 
tion of  the  federal  bankruptcy  courts  for  the 
equal  distribution  of  their  estates  among 
their  creditors,  within  the  purview  of  the 
Bankruptcy  Act,  or  to  cover  the  field  created 
bv  that  condition  not  unlikely  to  arise,  and 
that  the  provisions  of  our  State  legislation 
regulating  such  situations  and  conditions 
are  therefore  not  suspended  and  rendered  in- 
operative by  reason  of  the  existence  of  the 
Bankruptcy  Act." 

33.  Shylock  v.  Bashore,  13  N.  B.  R.  481 ; 
Thomhill  v.  Bank,  Fed.  Cas.  13,992;  Piatt  ▼. 
Archer,  Fed.  Cas.  11,213.  Contra:  Chandler 
V.  Siddle,  Fed.  Cas.  2,594. 

84.  See  Piatt  v.  Archer,  Fed.  Cas.  11,213; 
also  cases  cited  ante  under  this  heading. 

35.  In  re  Watts,  190  U.  S.  1,  10  Am.  B. 
R.  113.  See  also  Matter  of  Milbury  Co., 
11  Am.  B.  R.  523;  Merry  v.  Jones  (Ga.  Sup.), 
11  Am.  B.  R.  625;  In  re  White  Moun- 
tain Paper  Co.,  11  Am.  B.  R.  491,  127  Fed. 
189;  Matter  of  International  Coal  Mining 
Co.,  16  Am.  B.  R.  309,  143  Fed.  665;  In  re 
Sahnon,  16  Am.  B.  R.  122,  143  Fed.  395; 
In  re  Standard  Oak  Veneer  Co.  (D.  C, 
Tenn.),  22  Am.  B.  R.  883,  173  Fed.  103. 
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the  ordinary  meanings  of  the  words.  It  will  be  found  essential  to  refer  con* 
stantl^  to  the  definitions  here  set  forth,  and  the  careful  practitioner  will 
familiarize  himself  at  the  outset,  with  the  peculiar  nomenclature  of  the  law. 
It  will  be  noted  that  some  of  the  definitions  in  this  section  read  ^^  shall  mean/^ 
while  others  read  ^^  shall  include."  It  was  not  intended  that  definitions  of 
words  used  in  the  act  which  read  '^ shall  include"  should  exclude  other 
meanings  or  definitions  of  the  word  or  limit  the  ordinary  and  well-under- 
stood meanings.  It  was  intended  to  make  sure  that  the  words  defined  would 
be  held  to  include  what  is  eaipressed.^  It  will  not  be  necessary  to  consider  in 
this  place  all  of  the  words  and  phrases  here  defined  but  reference  will  be  made 
to  them  from  time  to  time  in  connection  with  the  discussion  of  the  appropriate 
subject  matter.  It  may  be  well,  however,  to  briefly  consider  a  few  of  the 
definitions,  which,  in  their  nature,  are  fundamental^ 


m.  STATUTORY  DEFINITIONS. 

a.  Adjudioation.—  It  wiU  be  observed  that  "  adjudication "  is  defined  in 
gubd.  (2)  of  this  section  for  the  purpose  of  determining  the  time  when  the 
adjudication  takes  effect.  It  is  not  in  this  sense  a  definition.  The  definition 
indicates  on  its  face  that  the  adjudication  is  to  be  by  decree,  which  should  be 
executed  as  prescribed  in  Forms  in  Bankruptcy  Nos.  11  or  12.^  The  effect 
of  adjudication  or  dismissal  is  considered  under  §  18,  post^  If  there  is  no 
appeal  from  the  decree  adjudicating  the  defendant  a  bankrupt,  it  dates  from 
the  rendition  of  the  decree,  and  if  there  is  an  appeal,  and  it  is  finally  confirmed, 
the  adjudication  dates  from  the  confirmation.  If  an  appeal  is  taken  and  it  is 
dismissed,  the  date  of  adjudication  is  not  changed  from  the  time  it  is  made 
to  the  time  of  dismissal ;  such  dismissal  is  not  a  final  confirmation.^ 

b.  Courts;  courts  of  bankruptcy. —  It  is  provided  by  subd.  (7)  of  this  section 
that  where  the  term  '^courts"  is  used  it  shall  mean  the  court  of  bank- 
ruptcy in  which  the  proceedings  are  pending,  and  may  include  the  referee* 
'^  Courts  "  and  '^  Courts  of  bankruptcy  "  are  frequently  used  with  the  same 
meaning.  The  latter  term  is  evidently  defined  for  the  purpose  of  specifying 
what  courts  are  courts  of  bankruptcy.  Referees  do  not  possess  all  tibe  juris* 
diction  of  courts  of  bankruptcy.  Their  jurisdiction  is  limited  to  the  matters 
specially  prescribed  ^^  and  to  such  matters  as  may  be  inferred  to  fall  within 
the  jurisdiction  expressly  granted  by  statute.  Although  "  courts  "  may  include 
the  referees  under  the  definition,  it  is  not  intended  to  confer  upon  them  such 
jurisdiction  as  is  possessed  by  courts  of  bankruptcy.^ 


88.  Opinion  of  Judge  Ray  in  In  re  Harper 
(D.  C,  N.  Y.),  23  Am.  B.  R.  918,  931,  175 
Fed.  412. 

37.  The  act  of  1867  contained  no  defini- 
tions. Section  48  of  that  act  explains  that 
"person"  included  "corporation"  and 
"oath"  included  "affirmation"  and  indi- 
cated that  tiie  singular  included  the  plural 
and  the  like.  The  English  bankruptcy  act 
ol  1883,  §  168,  defines  expressly  many  of  the 
terms  used  in  that  act,  and  our  present  bank- 
ruptcy act  follows  the  English  act  in  this 
respect. 

ft.  A  mere  memorandum  of  the  adjudica- 
tion is  not  suflScient;  an  order  must  be 
entered  and  recorded.    See  In  re  Boston,  etc.. 


Co.,  Fbd.  Cas.  1,678;  In  re  Hill,  Fed.  Cat. 
6,484. 
89.  See  Bankr.  Act,  |  18,  post. 

40.  Moore  Bros.  y.  Cowan,  173  Ala.  636,  26 
Am.  B.  R.  902,  907,  56  So.  903.  As  to  date 
of  adjudication  see  In  re  Lee  (D.  C,  Pa.), 
22  Am.  B.  R.  820,  171  Fed.  266. 

41.  See  Bankr.  Act,  %  38,  post. 

4S.  In  re  Walsh  Bros.  (D.  C,  Iowa),  2i 
Am.  B.  R.  14,  16,  163  Fed.  362,  where  the 
court  said:  "The  word  'court'  may  in- 
clude the  referee  (|  1  (7).  But  thia 
obviously  means  the  referee  when  actinff  upon 
a  matter  of  which  he  is  given  jurisdiction 
by  the  act." 
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c.  Creditor. —  This  term  includes  any  person  who  own8  a  provable  debt, 
demand,  or  claim  against  the  bankrupt,  and  may  include  his  duly 
authorized  agent,  attorney,  or  proxy.  The  determination  of  the  question 
as  to  the  provability  of  debts  or  claims  depends  upon  the  statute  and 
must  be  made  as  therein  provided.  The  fact  that  a  creditor  has  not 
actually  proved  his  claim  does  not  render  him  any  the  less  a  creditor 
of  the  bankrupt.^^  It  has  been  contended  that  an  indorser  or  surety  is 
not  a  creditor  within  the  meaning  of  the  act ;  but  this  contention  is  untenable.^ 
A  surety,  or  indorser  or  other  person  secondarily  liable  for  the  bankrupt  has 
a  provable  claim  against  the  bankrupt  estate,  in  a  case  where  the  principal 
claim  is  provable.^  The  mere  fact  that  plaintiffs  have  brought  siut  on  a  claim, 
pending  at  the  time  of  bankruptcy,  does  not  justify  a  finding  that  they  ^'  owned 
a  demand  or  claim  provable  in  bankruptcy,"  and  are  therefore  creditors.^  In 
the  usual  arrangement  made  between  a  broker  and  his  customer  for  the  pur- 
chase of  stock,  the  broker  never  owns  the  stock  purchased;  the  stock  belongs 
to  the  customer,  and  he  does  not  become  a  creditor  of  the  broker,  for  the 
amount  which  he  has  paid  to  the  broker  for  the  purchase  of  the  stock.^  One 
who  subscribes  for  stock  in  a  corporation  and  pays  the  agreed  amount  under 
an  agreement  that  the  corporation  shall  issue  fully  paid  stock  for  twice  the 
amount  of  the  subscription  and  in  case  of  a  failure  on  the  part  of  the  corpora- 
tion to  issue  said  stock  the  amount  subscribed  shall  be  a  loan,  if  the  corporation 
fails  to  issue  the  stock,  the  subscriber  remains  a  creditor.*^ 

d.  Debt. —  Debt  means  a  provable  debt ;  any  debt,  demand,  or  claim  provable 
in  bankruptcy.  A  debt  is  provable  if  it  is  susceptible  of  proof  .^  A  debt  may 
be  provable  and  within  the  definition  although  not  proved  within  the  time 
limit,^  that  is,  if  it  is  one  of  those  debts  whid^  may  be  proved  under  §  63  of 
the  act^  The  intent  of  the  law  is  to  make  every  demand,  which  may  be 
enforced  against  the  bankrupt  either  at  law  or  in  equity,  provable  in  bank- 
ruptcy,*^^  provided,  of  course,  such  demand  is  one  which,  by  the  terms  of  the 
act,  does  not  fall  without  the  classification  of  provable  debts.'^  While  the 
unmatured  liability  of  a  bankrupt  as  an  indorser,  surety,  or  guarantor  may 
not  be  a  "  debt "  in  a  technical  sense,  it  is  a  "  demand  "  or  "  claim,"  and  falls 
within  the  definition.*®  A  debt  is  provable  whether  due  or  not  at  the  time  of 
the  bankruptcy.^     The  definition  does  not  include  contingent  claims  under 

(D.  Cm  No.  Dak.).  20  Am.  B.  R.  451,  183  Fed. 
228. 

4I..In  re  Crafts- Riordan  Shoe  Co.  (D.  C, 
Mass.),  26  Am.  B.  B.  449,  186  Fed.  981. 

if.  RlchardBOn  ▼.  Shaw  (U.  8.  Sup.  Ct),  19 
Am^  B.  B.  717,  209  U.  8.  86S,  affff.  Id  Am.  B.  R. 

47.  Oark  t.  Hamilton  (C.  C.  A.,  8th  Clr.),  33 
Am.  B.  B.  19S,  217  Fed.  227. 

48.  Crawford  y.  Burke  (Sup.  Ct.),  12  Am.  B. 
R.  809,  008,   196  U.   8.  178. 

49.  Norfolk  &  Western  R.  Co.  ▼.  Graham  (C. 
C.  A.,  4th  Clr.).  18  Am.  H.  R.  810.  145  Fed.  809. 

69.  See  Bankr.  Act,  I  83-a,  post, 

61.  In  re  liahler  (D.  C,  Mich.),  6  Am.  B.  R. 
468,  409,  105  Fed.  428. 

69.  The  only  obligations,  which,  strictly 
speaking,  are  proyable  are  those  specified  in  I 
6§-a,  po9t.  As  to  debts  or  demands  which  are 
not  proyable,  see  under  Section  Sixty-three, 
sub-title,  "What  debts  are  not  provable,"  post. 

68.  In  re  Gcrson  (C.  C.  A.,  3d  Clr.),  8  Am. 
B.  R.  11,  107  Fed.  897. 

54.  German  la  Sav.  Bank  &  Trust  Co.  ▼.  Loeb 
(C.  C.  A..  6th  Clr.).  26  Am.  B.  R.  288,  243,  188 
Fed.  287. 


Matter  of  Prussian  (D.  C,  Mich.).  43  Am. 
B.  B.  13,  255  Fed.  857. 

48.  Bank  of  Wayne  t.  Gold,  146  N.  Y.  App. 
DlT.  296,  28  Am.  B.  R.  722,  130  N.  Y.  Supp.  942; 
Huttig  Mfg.  Co.  y.  Richards  (C.  C.  A.,  8th  Clr.), 
20  Am.  B.  R.  849,  100  Fed.  619,  87  C.  C.  A.  521; 
Kobusch  T.  Hand  (C.  C  A.,  8th  Clr.),  19  Am.  B. 
R.  879,  156  Fed.  660,  84  C.  C.  A.  872,  18  L.  R. 
A.  (N.  8.)  060;  Swarti  ▼.  Siegel  (C.  C.  A.,  8th 
Clr.),  8  Am.  B.  R.  689,  U7  Fed.  18,  54  C.  C.  A. 
399;  In  re  McCarthy  Elerator  C6.  (D.  C,  N.  J.). 
SO  Am.  B.  R.  247,  206  Fed.  986;  Amundson  t. 
Folsom  (C.  C.  A.,  8th  dr.),  88  Am.  B.  R.  818, 
219  Fed.  122. 

Agenf  holdiiig  legal  tltle.-^ne  who  holds  the 
legal  title  to  a  note,  although  merely  as  agent 
or  trustee  for  an  assignee  of  the  payee  is  a 
creditor.  Matter  of  Viler  (C.  C.  A.,  6th  Clr.), 
41  Am.   B.   R.   736,  249   Fed.  633. 

44.  Robusch  Y.  Hand  (C.  C.  A..  8th  Clr.).  19 
Am.  B.  B.  379,  156  Fed.  660;  Bank  of  Wayne  v. 
Gold,  146  N.  Y.  App.  Diy.  296,  26  Am.  B.  R. 
722.  130  N.  Y.  Supp.  942.  See  discussion  under 
Section  Fifty-seven,  and  cases  cited.  Creditors 
only  may  be  preferred,  see  Bankr.  Act,  I  60-a. 

OvAnuitors  are  creditors  within  the  meaning 
of  I  60-a,  relating  to  preferences.    Stern  t.  Paper 
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executory  contracts  which  have  not  accrued  at  the  time  of  the  institution  of 
the  proceedings."  Taxes  due  are  not,  in  a  strict  sense,  debts,  but  being  claims 
against  the  bankrapt  or  his  estate,  they  fall  within  the  definition.*^  They  are 
payable  by  the  trustee  although  not  required  to  be  proved  like  other  debts.**^ 
Interest  accruing  after  the  institution  of  the  proceedings  should  not  be  included 
as  a  part  of  the  debt.'® 

e.  Insolvency. —  (l)  J^  oenehal. —  Insolvency  is  defined  in  subdivision  15 
of  this  section.  In  all  foreign  bankruptcy  laws,  cessation  of  payments  is  the 
essential  of  insolvency.*^  Until  the  passage  of  the  present  law,  it  was  the 
test  in  the  United  States.  Under  the  bankruptcy  act  of  1867  a  debtor  was 
deemed  insolvent  when  he  was  unable  to  pay  his  debts  in  the  ordinary  course 
of  business  as  they  matured.^  It  was  held  under  that  act  that  "  the  amount 
of  the  trader's  property  was  of  no  consequence  if  he  was  unable  to  pay  his 
debts  in  lawful  money  as  they  matured."  ^  Under  the  law  of  1898,  the 
value  of  the  property  is  the  essential  element.^  When  applied  to  proceedings 
for  the  appointment  of  a  receiver  the  definition  of  insolvency  should  be  strictly 
construed.^  The  definition  controls  as  against  a  finding  of  insolvency  in  a 
State  court  based  upon  facts  contained  in  the  record  of  a  proceeding  for  the 
appointment  of  a  receiver  of  a  corporation.®*  The  definition  of  insolvency 
contained  in  this  section  has  been  much  criticised.      It  evidently  has  rendered 


S6.  In  re  American  Vacuum  Cleaner  Co. 
(D.  C,  N.  J.),  26  Am.  B.  R.  621,  192  Fed. 
039.  In  re  Inman  (D.  C,  G^.,  22  Am.  B.  R. 
624,  171  Fed.  185;  In  re  Roth  A  Appel  (C. 
C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  588,  181  Fed. 
667. 

56.  In  re  Fkher  &  Co.  (D.  C,  N.  J.), 
17  Am.  B.  R.  404,  411,  148  Fed.  907. 

57.  See  under  Section  Sixty-four,  sub-title 
**  Payment  of  Ttwes,**  post. 

See  I  17-a,  which  provides  that  ''A  dis- 
charge in  bankruptcy  shaU  release  a  bank- 
rupt from  all  his  provable  debts,  except  such 
as  ( 1 )  are  due  <m  a  taw  levied  by,  etc."  thus 
clearly  implying  tinat  a  tax  is  a  provable 
debt. 

58.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
25  Am.  B.  R.  865,  184  Fed.  887. 

59.  For  the  universality  of  this  test,  see 
*'  Bankruptcv,  A  Study  of  Comparative 
Legislation/'  by  S.  Whitney  Dunsoomb,  pp. 
12-14. 

6a  Carson  v.  Chicago  Title  &  Trust  Co.,  5 
Am.  B.  R.  814,  824,  182  U.  S.  438 ;  Hussey  y. 
Richardson-Roberts  Dry  Goods  Co.  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  511,  143  Fed.  598. 

61.  Ex  parte  Hull,  Fed.  Cas.  6.856;  In  re 
Dibble,  Fed.  Cas.  3,884;  In  re  Wells,  Fed. 
Cas.  17,388;  Morgan  v.  Mastick,  Fed.  Cae. 
9,803.  See  also.  Wager  v.  Hall,  16  Wall.  599, 
21  L.  Ed.  504;  Wilson  v.  City  Bank,  17  Wall. 
473,  21  L.  Ed.  723;  Toof  v.  Martin,  13  Wal- 
lace 40,  20  L.  Ed.  481;  Sawyer  v.  Turpin, 
91  U.  S.  114,  23  L.  Ed.  235;  Dutcher  v. 
Wright,  94  U.  S.  553,  24  L.  Ed.  130. 

69.  Insolvency  defined. —  In  speaking  of 
this  definition  the  court  said,  In  the  case 
of  In  re  Andrews  (C.  C.  A.,  Ist  Cir.),  16 
Am.  B.  R,  387,  390,  144  Fed:  192:     "Atten- 


tion is  called  to  the  fact  that  the  act  of 
1898  has  given  an  artificial  meaning  to  the 
word  insolvent,'  thereby  compUcating  very 
much  the  construction  of  the  statute  as  ap- 
plied to  allied  preferences,  and  rendering 
to  a  large  extent  inapplicable  the  decisiona 
of  courts  of  authority  on  statutes  where 
the  word  'insolvency'  is  to  be  read  in  its 
ordinary  business  sense."  In  the  case  of 
Marvin  v.  Anderson,  6  Am.  B.  R.  520,  111 
Wis.  887,  87  N.  W.  226,  a  distinction  was 
made  between  the  meaning  of  the  term  **  in- 
solvency," as  the  subject  of  insolvency  is 
dealt  with  by  insolvent  and  bankrupt  iawa, 
and  the  general  meaning  thereof.  The 
former  was  said  to  be  the  inability  of  a 
person  to  pay  his  debts  as  they  mature  in 
the  ordinary  course  of  business;  the  latter, 
a  substantial  excess  of  a  person's  liabilities 
over  ^e  fair  cash  value  of  his  property.  5 
Cyc  237,  note  1.  See,  also,  in  tbis  con- 
nection, Grunsfeld  v.  Browndlj  11  Am.  B. 

rk ^*A^'  ^^^"^  ?f?*>.^  ''«  P**'-  8101  Hicks 
B?-r'^V-2^^S.^^.''-  "^  '"^  ^'•>'  **  ^-- 
What  constftat«s  lasolveney.—  InBolyency 
means  something  more  than  that  the  debtor 
was  financially  embarrassed  and  hard  piessed 
by  his  creditors.     Matter  of  Salmon   (C.  C.  A 

S^uP'i*  V"  ^^'  ^'  ^  «•  249  red.  80a  A 
debtor  Is  insolvent  where,  within  four  months 
of  the  fllinsr  of  his  petition  In  bankruptcy,  the 
aggregate  of  his  property  at  a  fair  valuation  in 
InsTifflcient  to  pay  his  debts.  Golden  &  Co.  v. 
Loving  (Ct  of  Add..  D.  C),  42  App.  D.  C.  489. 
83  Am.  B,  R.  469.  42  Wash.  L.  Rep.  818: 
Schnette  &  Co.  v.  Swark  (Pa.  Sup.  Ct),  45  Am. 
B.   R.  373.  109  A«.  531. 

68.  Maplecroft  Mills  v.  Chllds  (C.  C.  A..  4th 
Cir.).  35  Am.  B.  R.  311.  226  Fed.  415. 

64.  In  re  Golden  ifnlt  Cream  Co.  (C.  C  A.. 
7th  Cir.),  21  Am.  B.  R.  36,  164  Fed.  826;  Karst 
V.  Black  Diamond  Range  Co.  (N.  J.  Ch.),  82 
N.  J.  Eq.  2ni,  31  Am.  B.  R.  287,  88  Atl.  692; 
Butler  ft  Co.  v.  Palraenberg  (C.  C.  A.,  Ist  Cir.), 
30  Am.  B.  B.  602,  207  Fed.  706,  125  C.  C.  A.  228. 
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inapplicable  the  decisions  of  courts  of  authority  on  statutes  where  the  word 
*'  insolvency  "  is  to  be  read  in  its  ordinary  business  sense."  It  is  undoubtedly 
humane,  but  is  thought  to  put  creditors  at  their  debtor's  mercy.  On  the  other 
hand,  it  protects  the  debtor  whose  property  is  not  quickly  convertible.  In  this 
lispect,  it  results  in  conditions  not  unlike  those  of  a  debtor  who  has  taken 
advantage  of  the  suspended  payment  periods  sanctioned  by  some  of  the  conti- 
nental bankruptcy  systems.  In  actual  practice  it  has  done  little  harm.^  In 
any  event  the  definition  of  insolvency  as  prescribed  by  the  statute  must  be 
strictly  adhered  to.*' 

(2)  Pbopbety  to  bb  includsd. —  The  property  to  be  valued  may  include 
all  assets  having  a  value  belonging  to  the  person  alleged  to  be  a  bankrupt^  but 
under  the  definition  any  property  which  is  disposed  of  with  intent  to  defraud, 
hinder  or  delay  creditors,  is  to  be  excluded.  The  statute  thus  contemplates 
that  a  bankrupt  shall  not  have  the  benefit  of  the  valuation  of  property  trans- 
ferred by  him  in  fraud  of  creditors,  in  determining  whether  he  is  insolvent.^ 
The  property  to  be  excluded  is  that  which  is  actually  disposed  of  by  the  trans- 
fer in  fraud  of  creditors,  so  that  where  a  mortgage  is  given  which  is  tainted 
with  bad  faith,  the  equity  of  redemption  should  be  counted  in.^  Property 
transferred  in  fraud  of  creditors,  and  which  can  only  be  reached  through 
litigation  cannot  be  considered  property  of  the  bankrupt  upon  the  question 
of  solvency  or  insolvency.'^  Where  property  is  transferred  in  payment  of,  or 
as  security  for  a  just  debt,  the  mere  fact  IJnat  it  may  involve  a  preference  in 
bankruptcy  should  bankruptcy  proceedings  be  instituted,  does  not  exclude  it 
from  consideration  in  determining  the  debtor's  solvency.'^  Under  the  defi- 
nition property  which  is  concealed  with  intent  to  defraud  is  not  to  be  valued  in 
determining  the  solvency  of  the  debtor.  Where  a  man  receives  money  which 
should  have  been  applied  to  the  payment  of  his  debts,  refuses  to  state  where 
it  was  kept,  but  insists  that  it  has  been  invested  by  him  without  the  jurisdiction 
of  the  court  he  may  be  said  to  have  '^  concealed "  it,  within  the  meaning  of 
this  clause,  and  it  is  to  be  excluded.'^  The  definition  does  not  exclude  exempt 
property  and  such  property  should  therefore  be  valued  in  determining  the 
question  of  the  allied  bankrupt's  insolvency.'^    Only  such  assets  should  be 


I  In  re  Andr€!ws  (C.  C.  A.,  Ist  dr.), 
16  Am.  B.  R.  387,  144  Fed.  922,  affg.  14 
Am.  B.  R.  247.  But  eee  In  re  Electric  Sup- 
ply Go.  (D.  C  Oft.),  23  Am.  B.  R.  647,  176 
Fed.  612. 

66.  See  discussion  upon  what  constitutes 
ineolvency  by  Referee  Uotchkisa  in  Ifiatter 
of  Rung  Furniture  Co.  (Spec  M.,  N.  Y.,), 
10  Am.  B.  R.  44.  For  further  discusBion 
as  to  what  constitutes  insolvoi^y,  see  dis- 
cussion under  Section  Three  of  this  work. 

67.  Craneer  &  Go.  v.  Wade  (Sup.  Ct., 
Okl.),  26  Am.  B.  R.  880,  110  Pac.  778; 
Mapleoroft  MiUs  v.  Ohikis  (C.  C.  A.,  4th 
Cir.),  86  Am.  B.  R.  311,  226  Fed.  416;  Ckran- 
dison  V.  National  Bank  of  Cranmerce  (C.  C. 
A.«  2d  dr.),  86  Am.  B.  R.  438,  231  Fed. 
800.  Compare  Simpson  ▼.  Western  H.  ft  li.  Co^ 
(Wash.  Bnp.  Ct).  40  Am.  B.  B.  218»  167  Pac. 
113. 

88.  In  re  Banmann  (D.  C,  Tenn.)*  8  Am. 
B.  B.  196,  96  Fed.  946;  Id  re  Hines  (D.  C* 
Or.).  16  Am.  B.  B.  296»  144  Fed.  142;  Acme 
Fooi  Co.  T.  Meier  (C.  C.  A.,  6tli  Cir.),  18 
Am.  B.  B.  660.  153  Fed.  74;  PhiUpps  ▼.  Kl<^- 
man    (Pa.    Com.    Pleas).   23   Am.    B.    R.    266; 


Utah  Association  of  Credit  Men  y.  Boyle  Fur- 
niture Co.  (Utah  Sup.  Ct.),  81  Am.  B.  R. 
488,  136  Pac  672;  In  re  Wenatchee  Height* 
Orchard  Co.  (D.  C,  Wash.),  30  Am.  B.  R. 
401,  204  Fed.  674;  Debus  ▼.  Yates  (D.  0. 
Ky.),  30  Am.  B.  R.  828,  193  Fed.  427. 

68.  T4infling  Boiler  Works  v.  Ryerson  (0. 
C.  A.,  6th  Cir.),  11  Am.  B.  R.  668,  128  Fed. 
701;  Acme  Food  Co.  v.  Meier  (C.  C  A.,  6th 
Cir.),  18  Am.  B.  R.  660,  163  Fed.  74. 

70.  Utah  Assn.  of  Credit  Men  v.  Boyle 
Furniture  Co.  (Utah,  Sup.  Ct),  26  Am.  B. 
R.  867,  117  Pac.  800;  In  re  Crenehaw  (D.  C, 
Ala.),  10  Am.  B.  R.  602,  166  Fed.  638. 

71.  In  re  Doscher  (D.  C,  N.  Y.),  9  Am. 
B.  R.  647,  664,  120  Fed.  408,  holding,  also, 
thai  this  clause  refers  to  the  act  of  bank- 
ruptcy stated  in  I  8-a  (1).  and  not  to  the  acts 
of  bankruptcy  relating  to  preferences. 

78.  In  re  Bhoesmith  (C.  C.  A..  7th  Cir.),  18 
Am.  B.  B.  6i5,  136  Fed.  684;  Blatter  of  Bnrg 
(D.  C.  Tex.),  40  Am.  B.  B.  126,  246  Fed.  173. 

7t.  In  re  Hines  (D.  C,  Or.).  16  Am.  B.  B. 
296.  144  Fed.  142;  Patterson  ▼.  Baker  Gro- 
cery Go.   (Ore.   Bnp.   Ct),  88  Anu   B.   B.  746^ 
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included  as  may  be  realized  on  by  a  creditor  if  he  obtained  judgment  against 
the  owner  in  the  ordinary  course  of  judicial  procedure,^* 

(3)  Fair  valuation  of  peopebty. —  Insolvency  turns  on  what  is  a 
"  fair  valuation  "  of  the  property.^*^  Under  this  definition  it  is  not  necessary 
to  show  solvency  that  the  banbupt  was  able  to  realize  from  his  property 
at  the  time  of  an  alleged  preference  or  unlawful  transfer,  a  sufficient  sum 
to  pay  his  debts;  but  if  at  the  time  a  fair  valuation  of  his  property  is 
sufficient  to  pay  his  debts,  he  is  solvent.^*  Fair  valuation  has  been  held  to  be 
the  present  market  value,  and  not  the  amount  which  he  might  realize  from  a 
forced  sale  of  his  property."    The  fair  '^  market  value  "  of  assets  is  that  value 


144  Pac  673;  In  te  Baumann  (D.  a,  Tenn.), 
3  Am.  B.  R.  196,  96  Fed.  946,  in  whidi  cage 
tlie  court  said:  "If  Congress  had  intended 
to  exclude  from  the  terms  of  this  definition 
property  exempted  hj  law  either  explicitly 
or  by  necessary  implication,  •  •  •  it  might 
have  been  best  for  Congress  to  have  made 
that  exception,  but  it  is  neither  absurd  nor 
in  any  sense  unwise  that  it  should,  in  fur- 
therance of  its  determination  to  give  us  a 
fixed  rule,  have  made  no  exception  at  all. 
Again,  the  statute  does  in  fact  contain  in  its 
language  one  particular  exception  and  it  con- 
tains no  more.  If  another  exception  had 
been  intended  it  would  have  been  expressed 
along  with  that  which  was  significantly  de- 
clared." 

Exempt  as  well  as  non-exempt  property 
must  be  included.  In  re  Crenshaw  (D.  C, 
Ala.),  19  Am.  B.  R.  502,  156  Fed.  638.  See, 
also.  In  re  Rome  Planing  Mill  Co.  (D.  C), 
3  Am.  B.  R.  766,  99  Fed.  937. 

The  Ray  amendatory  bUl  of  1908  soughit 
to  insert  words  which  would  have  excluded 
exempt  property  from  the  aggregate  of  a 
debtor's  assets  in  determining  \^ether  he 
was  insolvent,  but  the  Senate,  unfortu- 
nately, struck  out  the  provision. 

The  definition  of  wnat  constitutes  ''in- 
BOhrency,"  contained  in  section  1,  subd.  15, 
does  not  control  in  determining  whether  a 
debtor  was  insolvent  so  as  to  make  a  vol- 
untary conveyance  fraudulent  under  the 
laws  of  Minnesota.  Hence  the  exempt  prop- 
erty of  the  debtor  is  not  to  be  considered 
in  determining  the  value  of  the  assets  re- 
tained. Nor  is  a  debt  that  is  amply  secured 
by  mortgage  on  the  property  conveyed  to 
be  includ^  in  determining  whether  the 
debtor  has  retained  assets  aniply  sufficient 
to  satisfy  existing  claims.  Underleak  v. 
ScoU  (Minn.  Sup.  Ct.),  28  Am.  B.  R.  926» 
134  N.  W.  731. 

74.  In  considering  assets  in  relaton  to 
Uabilitiea,  in  order  to  determine  the  sol- 
vency of  an  alleged  bankrupt,  the  assets 
ought  to  be  suoh  as  a  creditor  oould  realise 
on  if  he  obtained  a  judgment  against  him  in 
the  ordinary  course  of  judicial  procedure; 
and  where  an  alleged  bankrupt,  who  has 
confessed  judgment  and  mortgaged  his  prop- 
erty, holds  accounts  for  gocds  sold  on  the 
installment  plan  to  people  who  have  no  as- 
sets except  their  salaries  and  are  execution 
proof,  though  they  are  doubtless  honest  and 


may  ©rentnally  pay  their  rtcbts  In  full,  B\wh 
accoQuts  will  not  be  considered  in  eatlmatimr 
his  resources.     Loaialana  Nat.  Life  Aastir.  So*. 

S-^®®ffiS  ^^'  ^"  ^'^'  ^  ^™'  B.  B,  19,  19« 
f^eci.  908. 

Good  wUl  of  baUdlBc  ooBtvaetor.— In  deter- 
mining whether  a  balldinff  contractor  was  iq- 
Bolvent  at  the  time  of  an  alleged  preference  his 
good  wUI  cannot  be  taken  Into  consideration 
where  it  appears  that  he  was  at  that  time  un- 
able to  obtain  new  business  and  was  flnanciallj 
nnftble  to  complete  his  contracts.  Lyttle  ▼. 
Fifth  National  Bank  (Ret,  N.  T.).  89  Am.  B 
R.  690. 

71k  In  re  Gilbert  (D.  C,  Greg.),  8  Am.  B. 
B.  101,  112  Fed.  961.  When  the  aggregate  of 
a  person's  property  at  a  fair  raloatlon  Is  In- 
sufficient to  pay  his  debts  he  is  Insolrent  within 
the  definition  contained  In  the  bankruptcy  act. 
Carson  t.  Chicago  Title  A  Trust  Co.,  5  Am.  B. 
B.  814,  824.  182  U.  8.  488. 

76.  Crancer  ft  Co.  t.  Wade  (Sup.  Ct,  Okl.>, 
26  Am.  B.  B.  880^  110  Pac.  778;  Duncan  ▼. 
Landls  (C.  C.  A.,  8d  dr.),  6  Am.  B.  B.  6I», 
106  Fed.  839,  46  C.  C.  A.  666. 

77.  Duncan  t.  Landls  (C.  C.  A.,  8d  Clr.),  6  Am. 
B.   B.  649.  106  Fed.  888. 

Fair  valuation.— In  the  case  of  In  re 
Hines  (D.  C,  Or.),  16  B.  B.  295,  144  Fed. 
142,  the  court  said,  in  considering  what 
constitutes  a  fair  valuation:  "As  it  re- 
spects property  considered  in  a  commercial 
sense,  I  can  conceive  of  no  better  or  surer 
standard  by  which  to  arrive  at  a  fair  valua- 
tion than  the  marlcet  valuation;  that  is,  what 
the  property  will  nrobably  bring,  or  is 
worth,  in  the  general  market  to-day,  where 
everybody  buys.  It  could  not  be  what  it  la 
worth  to  one  person  or  to  another  under 
special  circumstances,  or  having  special  use 
for  a  particular  article,  but  what  it  is  worth 
as  a  marketable  commodity  at  a  given  time 
wiUti  no  special  conditiona  prevailing  other 
than  affect  the  market  generally  in  the 
locality  where  the  commodity  is  for  sale.'' 
As  bearing  upon  the  queetion  of  insolvency, 
the  value  of  the  property  may  be  shown  by 
evidence  of  what  it  sold  for  at  private  sale 
by  the  receiver  of  the  alleged  bankrupt  an- 
pointed  in  the  State  court  (In  re  Blooh  [C. 
O.  A.,  2d  Cir.],  6  Am.  B.  R.  300,  100  Fed. 
790),  but  not  what  the  property  brought  '■ 
an  auction  sale  by  the  trustee.  Rutland  €o. 
Nat.  Bank  v.  Graves  (D.  C.,  Vt.),  19  Am.  B. 
R.  146,  156  Fed.  168. 

^  Fair  valuation,"  as  used  in  the  definition, 
meana  the  fair  cash  value  or  the  fair  market 
value  of  the  property  as  between  one  who 
grants  to  purchase  and  one  who  wants  to 
sell  the  property.  If  the  bankrupt  had 
wanted  to  sell  its  property,  the  price  it  could 
have  obtained  for  it  upon  the  market  from 
parties  who  wanted  to  bu^  and  would  Rive 


§  1.] 


Insolvency. 


15 


which  the  debtor  himfielf  might  have  realized  thereon  if  permitted  to  continue 
in  business.^*  The  value  of  the  property  as  a  part  of  the  bankrupt's  business 
as  a  '^  going  concern  "  should  be.  considered  ratiier  than  the  value  after  bank- 
ruptcy has  intervened,  and  the  property  has  ceased  to  be  productive.''®  Mort- 
gages held  by  an  allied  insolvent  bank  should  be  taken  at  the  value  which  can 
be  realized  thereon  by  the  bank  as  a  ^^  going  "  bank  and  not  at  that  which 
might  be  obtained  by  treating  them  as  quick  assets,  such  as  commercial  bonds 
and  the  like.^  The  actual  value  and  not  the  face  value  of  commercial  paper, 
accounts  and  the  like  must  govern.^  This  value  should  be  determined  as  of 
the  time  the  proceedings  were  commenced.®  Where  the  act  of  bankruptcy 
itself  depreciates  the  debtor's  property  until,  imder  this  definition,  he  is 
insolvent,  the  petition  against  the  allied  bankrupt  must  be  dismissed.^ 
Manifestly,  a  person  may  not  be  able  to  meet  current  obligations,  and  yet  his 
property  at  a  fair  valuation  may  be  sufficient  to  pay  his  debts.®* 


its  fair  value,  is  the  "  Mx  valuation  "  -wdiich 
the  statute  refers  to.  The  price  iK/4iich  the 
property  would  bring  or  does  bring  when 
forced  off  at  auction^  cannot  be  regarded  a 
always  fixing  its  fair  market  value.  Grand!- 
son  V.  National  Bank  of  Commerce,  (G  G. 
A.,  2d  Cir.),  36  Am.  B.  R.  438,  231  Fed. 
800. 

78.  In  re  Marine  Iron  V7orks  (D.C.,N.  Y.), 
20  Am.  B.  R.  390,  150  Fed.  753;  Arnold  v. 
Knapp  (W.  Va.  Sup.  Ct),  34  Am.  B.  R.  432, 
84  S.  £.  895  (citing  text). 

Determination  of  yaliution. —  In  the  case 
of  Ste.li  V.  Paper  (D.  C.,  No.  Dak.),  25  Am. 
B.  R.  451,  183  Fed.  228,  the  court  said: 
" '  Fair  valuation,'  within  the  meaning  of 
subdivision  15  of  section  1  of  the  Bank- 
ruptcy Act,  means  la  value  that  can  be  ma  le 
promptly  effective  by  the  owner  of  property 
'to  pay  his  debts.'  That  is  the  language  of 
this  ^beral  statute.  It  ought  not  to  be 
enlarged.  Such  a  value  excludes,  on  the  one 
hand,  the  sacrifice  price  that  would  result 
from  an  execution  or  foreclosure  sale,  and, 
on  the  other  band,  the  retail  price  that  could 
be  realized  in  the  slow  process  of  trade. 
Tbis  latter  value  diould  be  excluded  because 
it  oould  only  be  gained  by  large  expense  and 
the  many  risks  of  a  mercantile  venture. 
'Fair  valuation'  means  «uch  a  price  as  a 
capable  and  diligent  business  man  could 
presently  obtain  for  the  property  after  con- 
lerring  with  those  accustomed  to  buy  sudi 
property.  Such  a  value  will  depend  upon 
many  circumstances,  such  as  the  age  and  con- 
dition of  the  stock,  the  season  of  the  year,  and 
the  state  of  trade." 

79.  Ghicago  Motor  Vehicle  Co.  v.  American 
Oak  Leather  Co.  (C.  C.  A.,  7th  Cir.),  16  Am. 
B.  R.  804,  141  Fed.  518 ;  Butler  Paper  Co.  v. 
Gocmbel  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R. 
26,  143  Fed.  295. 

Market  value,  frequently  used  as  a  standard 
of  ''fair  valuation"  must  be  assumed  to 
depend  on  whether  a  market  exists  or  can  be 
created  by  an  attempt  to  sell  the  property, 
and  expert  opinion  of  market  yalue  mu0t 
necessarily  be  intended  to  fix  the  vialue  wihioli 
tbe  property  ought  to  give  €M  a  fair  return, 
if  sold  to  some  one  who  is  willing  to  pur- 


chase under  the  ordinary  selling  ctmditions. 
A  valuation  based  only  upon  what  may  be 
obtained  at  a  forced  sale  or  an  auction  sale, 
or  which  may  be  realized  under  some  acci- 
dental or  luusual  situation  cannot  be  taken 
as  the  ''fair  valuation"  of  property  to  a 
going  ccmcem.  Matter  of  Kobre  ei  ol  ( D.  C., 
N.  Y.),  35  Am.  B.  R.  389,  224  Fed.  106. 

80.  Matter  of  Kobre  (D.  C,  N.  Y.),  35  Am. 
B.  R.  389,  224  Fed.  106. 

81.  Benjamin  v.  Chandler  (D.  G.,  Pa.),  15 
Am.  B.  R.  439,  440,  142  Fed.  242;  Arnold  v. 
Knapp  (W.  Va.  Sup.  Gt.),  76  W.  Va.  804, 
34  Am.  B.  R.  432,  84  S.  E.  895;  In  re  Cod- 
dinirton  (D.  C,  Pa.),  9  Am.  B.  R.  243,  118 
Feo.  281,  in  which  case  it  was  iheld  tihat 
where  it  appears  that  accounts  due  o  an 
alleged  bankrupt  are  not  at  present  collectible 
their  aotual  value  must  be  taken  in  determ- 
ining his  solvency. 

The  actual  fair  yaluation  of  leases,  pat- 
ents, licenses  and  other  intangible  property 
will  be  considered.  See  Troy  Wagon  Works 
v.  Vastbinder  (D.  C,  Fa.),  12  Am.  B.  R  35^, 
130  Fed.  232;  Motor  Vehicle  Co.  v.  Oak 
Leather  Co.  (C.  C.  A.,  7t^  Cir.),  15  Am.  B.  R. 
808,  141  Fed.  518;  In  re  Foley  (D.  C,  Pa.), 
15  Am.  B.  R.  832,  140  Fed.  300. 

82.  In  re  Hines  (D.  G.,  Or.),  16  Am.  B.  R. 
295,  144  Fed.  142. 

88.  Chicago  Title  ft  Trust  Go.  v.  Roeb< 
ling's  Sons  (Cir.  Gt.,  111.),  5  Am.  B.  R.  368, 
107  Fed.  71.  See  also,  In  re  Rome  Planing 
Milla  (D.  C,  N.  Y.),  3  Am.  B.  R.  766,  99 
Fed.  937;  In  re  Rogers  Milling  Go.  (D.  G., 
Ark.),  4  Am.  B.  R.  540,  102  Fed.  687;  Vac- 
caro  y.  Bank  (C.  G.  A.,  6th  Cir.) ,  4  Am.  B.  R. 
474,  103  Fed.  436;  Laneing  Boiler  Works  v. 
Ryerson  ft  Scm  (C.  G.  A.,  6th  Cir.),  11  Am. 
B.  R.  558.  128  Fed.  701. 

The  yaluation  for  the  test  of  solvency  or 
insolvency  upon  an  issue  as  to  whether  a 
chattel  mortgage  was  preferential,  must 
relate  to  the  conditions,  as  a  going  con- 
cern, when  the  alleged  preference  was  given, 
and  not  to  the  mere  dead  mivtter  of  the  plant 
after  bankruptcy  intervened.  Butler  Paper 
Co.  V.  Goembel  (C.  C.  A.,  7t!h  Cir.),  16  Am. 
B.  R.  26,  143  Fed.  295. 

84.  Qackney  y.   Raymond  Bros,   etc.,  Co. 
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(4)  Evidence. —  Insolvency  owing  to  its  nature,  is  not  always  susceptible 
of  direct  proof.  It  may,  and  in  many  cases  must,  be  established  by  the  proof 
of  other  facts,  from  which  the  ultimate  fact  of  insolvency  may  be  presxmied  or 
inferred.®**  Evidence  must  be  adduced  sufficient  to  show  that  the  jJleged  bank- 
rupt's debts  were  more  than  the  value  of  his  assets  at  the  time  the  petition  is 
filed.*^  The  books  of  a  bankrupt,  his  schedules,  inventory  and  appraisement 
are  competent  evidence  upon  the  question  of  insolvency.*  The  question  of 
insolvency  is  one  of  fact  and  not  of  law,  and  is  determinable  as  such.^ 

f .  Conceal. —  The  word  "  conceal "  under  the  present  law,  means  more  than 
"hide;"  it  connotes  more  than  "secrete."  Thus,  with  peculiar  reference  to 
the  second  objection  to  a  discharge,*  it  includes  the  falsifying  or  mutilating  of 
books  or  business  records.**  Under  the  former  law,  concealment'  of  property 
included  a  concealment  of  title  to  property."*  The  new  definition  strengtheis 
rather  than  impairs  this  doctrine.  It  may  be  doubted,  however,  whether  the 
definition  adds  anything  to  the  ordinary  meaning  of  the  word  "  concealed " 
in  §  2&-b ;  the  difficulty  of  reading  in  either  "  falsified "  or  "  mutilated " 
will  be  apparent  at  a  glance.  Almost  as  difficult  would  be  the  interpolation 
of  these  new  meanings  into  the  first  act  of  bankruptcy.®^  This  definition 
has  frequently  been  considered  by  the  courts,®^  in  connection  especially  with 
the  concealment  of  the  bankrupt's  property  as  an  indictable  offense,®^  or  as  a 
ground  for  the  withholding  of  a  discharge.®® 

g.  Secured  creditor. —  This  term  is  defined  in  subdivision  23  of  this  section. 
Under  this  definition  a  creditor,  to  be  secured,  must  either  (a)  hold  security 
against  the  property  of  the  bankrupt,  or  (b)  be  secured  by  the  individual 
obligation  of  another  who  holds  such  a  security.  This  definition  thus  restricts 
the  popular  meaning.®*  If  the  security  is  the  property  of  another,  or  if  it  is 
exempt  property,  that  is,  if  it  is  not  assignable  under  the  bankruptcy  act, 
the  person  holding  the  same  is  not  a  secured  creditor  within  this  definition.®' 


(Sup.  Ct,  Neb.),  68  Neb.  624.  10  Am.  B.  R.  213, 
94  N.  W.  805,  99  N.  W.  675.  Bee  also  In  re 
Doscher  <D.  C,  N.  Y.),  9  XSa.  B.  R.  64T,  556. 
120  Fed.  408;  In  re  Coddlugton  (D.  C.  Pa.),  9 
Am.  B.   R.  243.  126  Fed.  891. 

OTcrdniftfl  at  a  bank  do  not  show  InsolTency. 
The  arrouglng  to  cover  overdrafts  by  bank 
drafts  and  checks  Is  not  in  itself  sufQclent  to 
create  even  a  suspicion  of  insolvency  as  the  term 
is  nsed  in  the  act  McDonald  ▼.  Clearwater  Ry. 
Co.  (D.  C,  Ida.),  21  Am.  B.  R.  182,  190,  164  Fed. 
1007. 

S4a.  Rosenberg  v.  Semple  (C.  C.  A.,  3d  Clr.), 
43  Am.  B.  R.  671,  257  Fed.  72, 

85.  KnJttel  v.  McvJowan  (D.  C,  Pa.),  14  Am. 
B.  R.  209,  134  Fed.  498. 

LlabiUty  as  surety  or  Indorser,  where  prin- 
cipal solvent.  -  The  liability  of  an  alleged  bank- 
rupt as  surety  or  indorser,  If  the  principal  Is 
solvent  and  abundantly  able  to  pay.  should  not 
be  counted  against  him  on  the  question  of  his 
solvency  or  insolvency,  because,  if  called  on  to 
pay  such  debt,  he  would  immediately  have  an 
asset  which  would  be  equal  to  the  amount  he 
would  be  required  to  pay.  Matter  of  Bowers 
(D.  C.  Ga.),  38  Am.  B.  R.  61,  215  Fed.  617. 

lilabUlty  to  sub-agents.— In  determining 
whether  an  alleged  bankrupt's  liabilities  are  in 
excess  of  his  assets  It  is  proper  to  schedule  as 
liabilities  deposits  made  with  him  by  sub- 
agents  which  he,  as  agent  of  a  petitioning 
creditor,  has  not  returned  to  the  snb-agent**  or 
transferred  to  his  principal.  Matter  of  Burg 
(D.  C,  Tex.),  40  Am.  B.  R.  126,  245  Fed.  173. 

S6.  In  re  Docker-Foster  Co.   (D.  C,  Pa.).  10 


Am.  B.  R.  584.  123  Fed.  190;  Lyttle  T.  Fifth  Ni^ 
tlonal  Bank   (Itef..  N.  Y.).  39  Am.  B.  B.  690. 

87.  Utah  Assn.  of  Credit  Men  t.  Boyle  Fuml- 
lure  Co.  (Utah  Sup.  CL),  26  Am.  B.  R.  867.  IIT 
Pac.  800. 

88.  8oe  Bankr.  Act.  I  14-b  (2).  po9t. 

8aa.  Matter  of  Ualfgott  (D.  C,  N.  T.).  40  Aqti. 
B.   R.  196,  245  Fed.  858. 

89.  In  re  TVilliams,  Fed.  Cas.  17,703. 
99.  Ree  Bankr.  Act,  I  3-a  <1),  post. 

91.  See  In  re  Bellah  (D.  C,  Del.),  8  Am.  B. 
R.  810,  110  Fed.  69;  Matter  of  Carbone  (ReC, 
Wash.),  13  Am.  B.  R.  55;  Matter  of  Burg  (D.  C. 
Tex),  40  Am.  B.  It.  120,  245  Fed.  173,  and  cases 
cited  under  |  14-b   (1),  post,    and  |  29-b. 

Where  an  Indictment  under  |  29-b  uses  the 
words  "  unlawfully,  knowingly  aind  frand- 
ulcntly"  to  characterise  the  word  "conceal" 
it  is  not  necessary  to  specify  whether  the  con- 
ceolment  consists  of  secreting,  falslMng  and 
mutilating,  simply  because  the  word  '^conceal  *' 
as  defined  in  this  section,  includes  "to  secrete, 
falsify  and  mutilate.'*  united  SUtes  ▼.  Com- 
stock  (Clr.  Ct,  Mass.),  20  Am.  B.  B.  S20,  162 
Fed.  416. 

"  Conceal "  includes  the  withholding  of  assets, 
with  fraudulent  intent  United  States  ▼.  Rhodes 
(D.  C,  Ala.),  32  Am.  B.  R.  623.  212  Fed.  513. 

92.  See  discussion  under  Section  Twenty-nine, 
sub -title  *' Concealment  of  property,"  post. 

98.  See  discussion  under  Section  Fourteen, 
sub-title  "  Ooneealment  of  property." 

94.  In  re  Coe  (D.  C,  Ohio),  1  Am.  B.  R.  275, 
49  Fed.  481;  Stauffer,  etc..  Co.  v.  Ablngton  Co. 
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The  Engliflh  definition,  '^  a  person  holding  a  mortgage,  charge  or  lien  on  the 
property  of  the  debtor,  or  any  part  thereof,  for  a  debt  due  to  him  from  the 
debtor/'^  is  even  more  restrictive  than  is  onrs.  Thus,  in  both  systems^ 
creditors  may  often  be  secured  and  yet  not  be  secured  creditors.^ 

h.  Transfer^ — This  term  is  defined  in  subdivision  25  of  this  section*  The 
word  has  most  comprehensive  meaning  in  the  bankruptcy  law.  It  includes 
every  method  of  disposing  of  or  parting  with  property  or  its  possession ;  thus 
doubtless  comprising  within  itself  even  the  idea  commonly  expressed  by  ^^  con* 
ceaL"  Its  enlarged  meaning  has  already  been  extensively  discussed  by  the 
courts.  A  payment  of  money,  even  in  due  course  of  business,  is  a  transfer.^ 
Transfer  ineludefl  a  chattel   mortgage,^   as  well   as   any   other  lien  or 


(Sap.  Ot.  La.)t  131  Ia,  715,  S2  Am.  B.  R.  120, 
SO  So.  208,  citing  Collier  on  Bankmptcy  (6tli 
ed.).  6;  Baker  Lumber  Co.  ▼.  Clark  Co.  (Utah 
8np.  Ct).  48  Am.  B.  B.  IdS,  178  Pac.  764;  Mat- 
ter of  Ferrard  (D.  C,  La.),  46  Am.  B.  R.  86. 
263  Fed.  90a 

Who  MO  aeeared  eredliors.— A  creditor,  which 
has  realised  upon  its  collateral  and  presented 
its  claim  in  a  conrt  of  bankruptcy,  is  a  **  se- 
cared  creditor,"  althongh  without  notice  that 
the  secnrlty  is  the  property  of  the  bankrupt 

a^^SFJ^^^^^  <^-  ^.,  Pa.),  40  Am,  B.  B.  841. 

24B   Fed    hHR. 

M.  Gorman  v.  Wright  (C,  C.  A.,  4th  dr.),  14 
Am.  B.  B.  135,  IBS.  136  Fed.  164,  reyg.  13  Am!  B. 
R.  91;  Matter  of  Pan  American  Match  Co.  (D. 
C,  Mass.).  89  Am.  B.  R.  806,  242  Fed.  996;  In  re 
Mertens  (D.  C,  N.  Y.),  14  Am.  B.  R.  226^  227, 
134  Fed«  101,  rerd.  on  other  grounds,  15  Am.  B. 
R.  362.  144  Fed.  818;  Matter  of  Thompson  (D. 
C,  N.  T.),  81  Am.  B.  B.  236,  208  Fed.  207,  hold- 
ing that  the  words  '^ secured  creditor'*  are 
limited  to  creditors  secured  out  of  or  against 
the  estate. 

Kscmpt  property  is  not  of  a  nature  to  be 
assignable  under  the  act,  and  a  creditor  hold- 
ing a  mortgage  on  exempt  property  is  not  a 
•*  secured  creditor."  In  re  Bailey  (D.  CL  Utah). 
24  Am.  B.  B.  201.  176  Fed.  90of  •  ^  *^«  '• 
_AsslgBAl^lllty  of  homesteads— In  the  case  of 
Fenley  ▼.  Poor  (C.  C.  A.,  6th  Clr.),  10  Am.  B. 
R.  877,  121  Fed.  739,  It  was  held  that  the  real 
estate  in  which  the  bankrupt  may  hare  a  home- 
stead passes  to  his  trustee,  and  the  holder  of  a 
mortgage  thereon  is  a  "  secured  creditor.**  The 
court  said:  ^But  the  deflnltlon  in  the  bank- 
ruptcy act  refers  to  the  nature  of  the  property, 
and,  if  it  is  such  as  to  be  assignable  under  the 
act,  the  £ict  that  it  Includes  exemptions  under 
the  State  laws  in  force  at  the  time  of  the  filing 
of  the  petition  could  not  affect  its  nature  and 
make  It  non-assignable.  The  act  proTides  that 
the  bankrupt  shall  make  claim  under  oath  to 
his  exemptions,  and  file  the  same  in  triplicate, 
and  also  makes  it  the  duty  of  the  trustee  to 
set  apart  the  bankrupt's  exemptions  and  report 
the  estimated  value  to  the  court,  and  makes  it 
the  duty  of  the  judge  to  determine  all  claims 
of  bankrupts  to  their  exemptions.  These  pro- 
▼isloDs  clearly  indicate  that  the  whole  estate  of 
the  bankrupt  is  assigned,  under  the  law,  to  the 
trustee,  and  that  then  the  claim  of  the  bankrupt 
ia  to  be  made  for  his  exemptions  which  are  to 
be  set  apart  by  the  trustee  and  determined  by 
the  court.  The  fact  that  the  debtor  has  a  home- 
stead right  in  a  tract  of  land  does  not  change 
the  nature  of  the  property  and  make  it  non-as- 
rtarnabla"     atiuf  In  re  Sisler  (D.  C),  2  Am. 

?;  3\2^J^  ^^*  ^^  See^  »1«<S  In  re  Mere- 
dith (D.  C.  Ga.).  16  Am.  R  B.  881,  144  Fed. 
280L 

98.  English  Bankrnptcy  Act»  1883,  |  168. 

97.  Gorman  ▼.  Wright  (a  U  A.,  4th  CSr.), 
14  Am.  B.  R.  135,  136  Fed.  revg.  13  Am. 
B.  R.  19. 

Imdorstd    aot68.^Notei   of   *   taakrapft, 

2 


secured  only  by  the  personal  indorsement  of 
another,  are  not  secured  within  the  meaning 
of  the  'P'^ukruptcy  Act.  Stauffer,  etc.  Co.  v. 
Abingtoi.*Oo.  (Sup.  Ct.,  La.),  131  La.  715,  3^^ 
Am.  B.  R.  120^  60  So.  60% 

86.  Carson  t.  CSiicago  Title  &  Trust  Co., 
182  U.  S.  438  5  Am.  B.  B.  814,  sustaining 
many  cases  in  the  lower  oourts  to  the  same 
effect,  in  which  case  the  court  said: 
'''Transfer'  is  defined  to  he  not  only  the 
aale  of  property,  but  every  other  and  differ- 
ent mode  of  cUBposing  of  or  parting  with 
property.  All  technicality  and  narrowness 
of  meaning  la  precluded;  the  word  is  used 
in  its  most  eomprehensive  sense,  and  is  in* 
tended  to  include  every  means  and  manner 
by  which  property  can  pass  from  the  owner* 
ship  and  possession  of  another  and  by  which 
the  result  forbidden  by  the  statute  may  be 
aooomplishedr-' a  preference  enabling  a 
creditor  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  creditor  of  the  same 
class.'"  Matter  of  Muir  (D.  C,  Pa.),  31 
Am.  B.  R.  628,  212  Fed.  495.  It  has  been 
held  to  include  the  delivery  and  indorsement 
of  firm  notes  by  a  member  of  a  partnership. 
Matter  of  Frazier  (D.  C,  K.  Y.),  34  Am.  B. 
R.  467,  221  Fed.  83. 

Payment  of  money.—  It  was  settled  in  the 
Carson  case  supra,  that  money  is  ''property'^ 
within  the  meaning  of  the  Bankruptcy  Act, 
and  that  a  payment  of  money  is  a  ''trans- 
fer.'' West  V.  Bank  of  Lahoma,  16  Am.  B.  R. 
733,  16  Okla.  608,  86  Pac.  59.  See  also 
Jaquith  ▼.  Alden,  9  Am.  B.  R.  773,  189  U.  S. 
78,  47  L.  Ed.  620,  23  Sup.  a.  649;  In  re 
PfaflSnger  (D.  a,  Ky.),  18  Am.  B.  R.  807, 
154  Fed.  528;  Boyd  v.  Lemon  Gale  Co.  (0. 
a  A.,  5th  Cir.),  8  Am.  B.  R.  81,  83,  114  Fed. 
647;  Landry  v.  Andrews,  6  Am.  B.  R.  281,  21 
R.  L  597;  In  re  Sloan  (D,  C,  Iowa),  4  Am. 
B.  R.  356,  102  Fed.  116;  In  re  Ft.  Wayne 
Elec.  Corp.  (C.  C.  A.,  7th  Cir.),  3  Am.  B.  R. 
634,  99  Fed.  400;  Knost  v.  Wilhelmy  (Ref., 
Ohio),  2  Am.  B.  R.  471;  Johnson  v.  Wald 
(a  a  A.,  5th  Cir.),  2  Am.  B.  R.  84,  91,  93 
Fed.  640. 

9a  Matter  of  Riggs  Restaurant  Co. 
(a  a  A.,  2d  C5r.),  11  Am.  B.  R.  508,  130 
Fed.  691.  This  ease  was  decided  under  the 
New  York  statute  and  the  case  of  Butler  t. 
Miller,  1  K.  Y.  500,  was  dted,  in  which  the 
eouri  said:    ^A  personal  mortgage  ia  more 
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mortgage  volantarily  created  by  the  debtor.^^  It  includes  orders  dra¥m 
bj  the  bankrupt,  which  operate  as  assignments  of  the  funds  upon  which  they 
are  drawn.^^  It  is  not,  however,  sufficiently  broad  to  include  a  preferential 
payment  to  a  creditor  within  the  meaning  of  the  term  ^'  transferred  "  so  as  to 
bar  a  discharge  under  §  14rb  (4),  in  the  absence  of  a  fraudulent  intent.^^ 
The  performance  of  labor  by  a  debtor  for  a  creditor  does  not  constitute  a 
*' transfer  of  property/* ^^  Nor  does  a  "transfer**  include  a  baihnent;  it 
was  only  intended  to  apply  to  cases  where  from  the  nature  of  the  contract,  the 
title  to  the  property  has  become  vested  in  the  bankrupt  to  such  an  extent  as  to 
render  it  his  property,  and  as  such  liable  for  the  payment  of  his  debts.^^  The 
words  ''as  a  payment,  pledge,  mortgage^  gift  or  security,**  as  used  in  this 
definition  are  illustrative  merely,  and  do  not  so  qualify  the  meaning  of  the 
term  as  to  permit  a  transfer  by  any  othes  method.*^  In  §  67-e,  "  transfer  ** 
seems  to  be  used  as  something  different  from  "  conveyance/*  "  assignment  '*  and 
''  encumbrance,**  though  the  better  opinion  is  that  tiliis  was  an  inadvertence  in 
the  drafting  of  the  law,  and  that  even  here  the  general  word  includes  those 
that  are  specific.  This  definition  becomes  important  inl'fS-aCl)  (2)  and  b 
(1),  67-g,  60-a,  67^,  four  of  the  leading  sections  of  the  law.  Its  significance 
to  a  proper  understanding  of  the  statute  cannot  be  too  much  emphasized. 

i.  wage-earner. —  This  term  is  defined  in  subdivision  27  of  this  section. 
Cases  interpreting  this  definition  are  already  numerous.  A  traveling  sales- 
man  was  held  not  to  be  a  wage-earner  ;^^  yet,  under  the  meaning  of  the  word, 
as  used  in  local  statutes,  may  be.^^  But  he  is  not  within  the  definition  if  he 
receives  a  salary  of  $100  per  month,  and  his  board  and  lodging  which  were 
worth  $40  per  month  to  him.^^  The  doubt  as  to  this  question  led  to  the 
amendment  of  §  64-b  (4)  by  the  act  of  1906,  giving  traveling  salesm^i  the 
same  priority  as  other  wage-earners.^^*    A  bookkeeper  working  for  a  stated 


than  a  mere  Becurity.  It  is  a  sale  of  the  thing 
mortgaged  and  operates  as  a  transfer  of  the 
whole  legal  title  to  the  mortgage,  subject 
only  to  be  defeated  by  the  full  performance  of 
the  condition." 

100.  In  re  Tindal  (D.  C,  S.  Gar.),  18  Am. 

B.  R.  773.  155  Fed.  466;  Coder  v.  Arts 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  513,  152 
Fed.  943;    In   re  Wright  Lumber  Co.    (D. 

C,  Ark.),  8  Am.  B.  R.  345,  114  Fed  1011, 
1013. 

A  voluntary  confession  of  a  judgment  in 
favor  of  certain  of  the  creditors  of  any  ineol- 
Tent  is  a  transfer.  In  re  Nasbaum  (D.  C, 
N.  Y.),  18  Am.  B.  R.  598,  152  Fed.  835; 
Orant  t.  National  Bank  of  Auburn  <D.  C., 
N.  Y.),  28  Am.  B,  R.  712,  197  Fed.  581. 
Allowing  a  judgment  to  be  taken  and  dock- 
eted, thereby  creating  a  lien  and  a  security 
for  the  debt,  ma^  constitute  a  transfer,  for 
it  would  be  or  might  be  a  disposition  of  real 
property  by  way  of  security.  In  re  Tupper 
(D.  C,  N.  Y.),  20  Am.  B.  R.  824,  826,  163 
Fed.  766. 

Surrender  to  attaching  creditor. —  Where  a 
bankrupt  parts  with  the  possession  of  prop- 
erty to  the  attaching  officer,  conditionally 
and  as  security,  it  may  be  admitted  that 
there  has  been  a  transfer  of  the  property.  In 
re  Crafts-Riordan  Shoe  Co.  (D.  C,  Mass.), 
26  Am.  B.  R.  449,  185  Fed.  931. 


101.  In  re  Hines,  (D.  C,  Pa.),  16  Am.  B.  R. 
495,  144  Fed.  543;  McDonald  ▼.  Clearwater 
Ry.  Co.  (Cir.  Ct,  Idaho),  21  Am.  B.  R.  182, 
164  Fed.  1007. 

102.  Matter  of  Maher  (Ref.,  Mass.),  15 
Am.  B.  R.  786,  aTd  16  Am.  B.  R.  340,  144 
Fed.  505. 

108.  In  re  Steers  Lumber  Co.  (C.  C.  A., 
2d  Cir.),  7  Am.  B.  R.  332,  112  Fed,  406, 
affg.  6  Am.  B.  R.  315,  110  Fed.  738. 

104.  Walter  A.  Wood  Co.  v.  Vanstory 
(C.  C.  A.,  4th  Cir.),  22  Am.  B.  R.  740,  171 
Fed.  375;  See,  also,  In  re  Columbus  Buggy 
Co.  (C.  C.  A.,  8th  Cir.),  16  Am.  B.  R.  769, 
143  Fed.  861. 

105.  In  re  St^e  (C.  C.  A.,  2d  Cdr.),  8  Am. 
B.  R.  515,  116  Fed.  342,  54  C.  C.  A.  116 

106.  In  re  Soanlan  (D.  C,  Ky.),  3  Am. 
B.  R.  202,  97  Fed.  26;  In  re  GreenewaM 
(D.  C,  Pa.),  3  Am.  B.  R.  696,  99  Fed.  705. 

107.  In  re  Lawlor  (D.  C,  Wash.),  6  Am. 
B.  R.  184,  110  Fed.  135. 

108.  In  re  Hurley  (D.  C,  Minn.),  29  Am. 
B.  R.  567,  204  Fed.  126. 

100.  See  cases  cited  under  section  64,  sub- 
title "Traveling  or  city  saleemMi."  As  to 
priority  where  traveling  salesman  claims  for 
$175  earned  within  five  weeks  prior  to  adjudi- 
cation of  employer,  see  Matter  of  Brecker  ft 
Co.  (D.  C,  N.  Y.),  31  Am.  B.  R.,  696. 

Effect  on  priorities  under  §  64b(4),— Hie 
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salary  when  the  act  of  bankruptcy  was  committed  is  a  wage-earner.^^  A 
teamster  working  with  his  team  for  day  wages  hauling  logs  and  per- 
forming other  similar  services  is  a  wago-eamer.^  A  person  who  acts  as  the 
agent  or  representative  of  another  in  conducting  the  business  of  such 
other,  but  who  has  no  interest  therein^  and  is  paid  a  salary  or  wage 
Ifor  his  services  is  a  wage-earner.^*  But  a  music  teacher  giving  music 
lessons  at  a  certain  sum  an  hour  is  not^^  Nor  is  a  married  woman  a  wage- 
earner  who  lives  at  home  and  performs  the  ordinary  domestic  duties  of  a  mar- 
ried woman^  but  at  certain  times  during  the  year,  when  not  otherwise  engaged 
at  home,  p^orms  services  for  others  ti^  the  members  of  her  own  family.^^ 
The  definition  resolves  itself  into  what  constitutes  working  for  salary  or  hire^ 
and,  in  the  end,  to  the  rulings  of  the  State  courts  on  analogous  provisions  in 
State  laws.^^^  The  importance  of  this  definition  is  found  in  tiie  fact  that  wage- 
earners  cannot  be  petitioned  against,^^  and  are  entitled  to  priority  of  payment 
for  a  limited  period  of  labor  prior  to  the  bankruptcy.^^®  All  of  these  matters 
will  be  taken  up  and  discussed  at  length  in  their  proper  connection. 

IV.  judicial  DEFINITlONa 

a.  Freferenceft. —  Though  this  word  is  not  defined  in  this  section,  the 
supreme  court  has  held  tibat  §  60-a  is  a  definition.^^^  A  preference  under  this 
law  has  then  but  three  elements:  (a)  insolvency,  (b)  the  procuring  or 
suffering  of  a  judgment  or  the  making  of  a  transfer  by  the  bankrupt,  (c)  a 
consequent  inequality  between  creditors  of  the  same  class.**®  A  voidable 
preference  is  something  very  different**^  It  follows,  also,  that  only  transfers 
and  judgments  can  be  preferences.  The  English  law  continues  to  distinguish 
between  mere  preferences  and  those  that  are  either  ^^  fraudulent "  *^  or 
**  undue."  The  result  of  our  new  meaning  to  an  oldtime  word  has  been 
far-reaching/** 


definition  does  not  refer  to  or  limit  section 
64b  (4)  giving  priority  to  wages  due  to  work- 
men, clerks,  traveling  or  city  salesmen,  or 
servants,  earned  within  three  months;  bat 
was  intended  only  to  define  the  phrase  "  wage- 
earner  *'  in  «ny  provision  of  the  Bankruptcy 
Aot  or  proceeding  relating  thereto  in  wodc^ 
the  word  may  be  found,  ejid  especially  sec- 
tion 4b,  which  provides  that  any  person, 
excepting  a  wage-earner  or  a  person  engaged 
ehieny  in  farming  or  the  tillage  of  tihe  soil, 

.^etc.  may  be  adjudged  an  Inyoliintary  bankrupt. 
Blessing  y.  Blanchard   (C.   C.  A.,  9tb  Cir.),  85 
Am.  B.   It.  136.  213  Fed.  35. 
lis.  In  re  Ptlger  (D.  C,  Wis.),  9  Am.  B.  R. 

244,  118  Fed.  206,  where  it  was  also  held  that 
the  fact  that  the  bookkeeper  was  a  stockholder 
nnd  oflScer  of  the  insolrent  corporation  was  im- 
material. 

111.  In  re  Yoder  (D.  C,  Pa.),  11  Am.  B.  R. 
446,  127  Fed.  894.  But  see  Hatter  of  Wlnton 
Lumber  &  lifg.  Co.  (Ref.,  Ky.),  17  Am.  B.  R. 
117. 

lllju  HermanoB  r.  Fernandes  (D.  C.  Porto 
Rico),  89  Am.  B.  R.  846.  9  P.  R.  Fed.  489. 

112.  First  National  Bank  of  Wilkes  Barre  t. 
Baraum  (D.  C.  Pa.),  20  Am.  B.  R.  489,  100  Fed. 

245,  considering  a  number  of  cases  relatiye  to 
what  constitutes  earning  wages. 

118.  Matter  of  Remaley  (Ref.,  Pa.),  23  Am. 
B  R.  29,  in  which  case  it  was  declared  that  the 
test  in  determining  whether  a  person  Is  a  wage- 
earner  is:  Does  the  person  rlalming  to  be  a 
wage  earner  depend,  first  and  fortmost,  upon 
the  return  from  lils  personal  service  tor  his 
maintenance  and  support? 


The  deflaition  of  ^wage-earner,''  oontained 
in  flection  1  (27)  of  the  Banlgruptcy  Act,  is 
not  applicable  to  the  claim  of  the  president 
and  general  man^iger,  and  the  treasurer  and 
assistant  general  manager,  of  a  corporation 
BO  as  to  bring  sn(^  claims  within  section  64b 
(4),  giving  priority  to  "wages  due  work- 
men," etc.,  merely  because  claimanta  received 
salaries.  In  re  Crown  Point  Brush  Co.  (D.  C., 
N.  Y.),  20  Am.  B.  R.  638,  200  Fed.  882. 

114.  As  to  what  persons  are  within  the  pur- 
view of  statutes  affecting  the  enforcement 
of  claims  for  services,  see  article  by  Mr.  C. 
B.  Labatt  in  44  Can.  Law  Journal,  369-427. 

115.  See  Bank.  Act,  |  4-b,  post, 

116.  See  Bankr.  Act,  |  64-b  (4),  post, 

117.  Carson  v.  Chicago  Title  &  Trust  Co.,  182 
U.  S.  438,  6  Am.  B.  R.  814,  where  it  is  said: 
"  Subdiyisions  a  and  b  (of  I  60)  are  concerned 
with  a  preference  given  by  a  debtor  to  his 
creditor.  Subdivision  a  defines  what  shall  con- 
stitute it,  and  Bubdiyision  b  states  a  conse- 
quence of  it"   (p.  116). 

To  Bame  effect.  In  re  Rosepberg  (Ref.,  N.  Y.), 
7  Am.  B.  R.  316;  Swarts  y.  Bank  (C.  C.  A.,  8th 
CiT.),  8  Am.  B.  R.  673.  117  Fed.  1.  Compare, 
however,  Stem  y.  Louisyille  Trust  Co.  (C.  C. 
A.,  6th  Cnr.),  7  Am.  B.  R.  305,  112  Fed.  601. 

lis.  See  Bankr.  Act,  f  60,  post, 

119.  f^oe  Baukr.  Act,   f  60-b,  post. 

ISO.  Eng.  Bankruptcy  Act  of  1883.  I  48. 

121.  Compare  Carson,  Plrie,  etc.  y.  Chicago 
Title  &  Trust  Co.,  182  U.  S.  438,  5  Am.  B.  B. 
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b.  Dividendfl. —  Prior  to  the  amendments  of  1903,  the  meaning  of 
'dividends"  was  important  as  a  basis  for  compensation  of  trustees  and 
referees  nnder  §§  40-a  and  48-a.  The  term  has  been  defined  as  '^  a  parcel  of  the 
fund  arising  from  the  assets  of  the  estate,  rightfully  allotted  to  a  creditor 
entitled  to  share  in  the  fund,  whether  in  the  same  proportion  with  other 
creditors  or  in  a  different  proportion."  ^^  It  may  be  doubted  whether  this  is 
correct,  since,  under  §  65-a,  dividends  can  only  be  paid  on  claims  which 
are  neither  secured  nor  entitled  to  priority.*^  It  may  also  be  doubted  whether 
§  66-a  amounts  to  a  definition  at  all.^**  The  meaning  of  this  word  is,  how* 
ever,  now  unimportant.*^ 

0.  Ftoperty. —  The  English  Bankruptcy  Act  of  1888  defines  property  as 
including  ^' money,  goods,  things  in  action,  land  and  every  description  of 
property,  whether  r^  or  personal  and  whether  situate  in  England  or  else- 
where, also  obligations,  easements,  and  every  description  of  estate,  interest 
or  profit,  present  or  future,  vested  or  contingent,  arising  out  of  or  incident 
to  property  as  defined  abova'*  *^  This  definition  is  comprehensive.  Section 
70-a  of  our  law  indicates,  in  words  which  are  at  times  oddly  narrow  and 
again  surprisingly  broad,  what  property  passes  to  the  trustee.  Otherwise,  th& 
law  contains  no  definition  of  "  property." 

814,  ivith  In  re  HaU   (Ref.,  N.  Y.),  4  Am.  F^.),  2  Am.  B.  R.  362,  107  Fed.  897,  with 

B.  R.  671,  679;   and  note  changes  due  to  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B.  R.  322,. 

amendmentB  of  1903,  under  |  60,  post.  and  In  re  Barber  (D.  C,  Minn.),  3  Am.  B.  R. 

122.  In  re  Barber  (D.  C,  Minn.),  3  Am.  806,  97  Fed.  647. 

B.  R.  306,  311,  97  Fed.  547.  125.  Commisaiona  <axe  now  paid  on  "  mon€^ 

123.  In  xe  Utt  (G.  C.  A.,  7tii  Cir.),  6  Am.      diaburaed."    9i  40-a  and  48-a. 

B.  R.  383,  106  Fed.  754.  126.  EDglieh  Buokrupt^  Act,  1883,  i  168. 

124.  Thus  compare  In  re  Geraon  (D.  £U 


SECTION  TWO 


CREATION  OF  COURTS  OF  BANERUPTCT  AND  THEIR  JURISDICTION 

§  2,  That  the  courts  of  bankruptcy  as  hereinbefore  defined,  viz., 
the  District  Courts  of  the  United  States  in  the  several  States,  the 
supreme  court  of  the  District  of  Columbia,  the  districts  courts  of  the 
several  Territories,  and  the  United  States  courts  in  the  Indian 
Territory  and  the  District  of  Alaska,  are  hereby  made  courts  of 
bankruptcy,  and  are  hereby  invested,  within  their  respective  territorial 
limits  as  now  established,  or  as  they  may  be  hereafter  changed,  with 
such  jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceedings,  in  vacation  in  cham- 
bers  and  during  their  respective  terms,  as  they  are  now  or  may  be 
hereafter  held,  to  (1)  adjudge  persons  bankrupt  who  have  had  their 
principal  place  of  business,  resided  or  had  their  domicile  within  their 
respective  territorial  jurisdictions  for  the  preceding  six  months,  or 
the  greater  portion  thereof,  or  who  do  not  have  their  principal  place 
of  business,  reside,  or  have  their  domicile  within  the  United  States, 
but  have  property  within  their  jurisdictions,  or  who  have  been 
adjudged  bankrupts  by  courts  of  competent  jurisdiction  without  the 
United  States  and  have  property  within  their  jurisdiction;  (2)  allow 
claims,  disallow  claims,  reconsider  allowed  or  disallowed  claims,  and 
allow  or  disallow  them  against  bankrupt  estates;  (3)  appoint  receivers 
or  the  marshals,  upon  application  of  parties  in  interest,  in  case  the 
courts  shall  find  it  absolutely  necessary,  for  the  preservation  of  estates, 
to  take  charge  of  the  property  of  bankrupts  after  the  filing  of  the 
petition  and  until  it  is  dismissed  or  the  trustee  is  qualified;  (4)  arraign, 
try,  and  punish  bankrupts,  officers  and  other  persons,  and  the  agents, 
officers,  members  of  the  board  of  directors  or  trustees,  or  other  similar 
controlling  bodies,  of  corporations  for  violations  of  this  act,  in 
accordance  with  the  laws  of  procedure  of  the  United  States  now  in 
force,  or  such  as  may  be  hereafter  enacted,  regulating  trials  for  the 
alleged  violation  of  laws  of  the  United  States;  (5)  authorize  the 
business  of  bankrupts  to  be  conducted  for  limited  periods  by  receivers, 
the  marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the 
estates,  and  allow  such  officers  additional  compensation  for  such 
services  as  provided  in  section  forty-eight  of  this  act;^  (6)  bring  in 
and  substitute  additional  persons  or  parties  in  proceedings  in  bank- 
ruptcy when  necessary  for  the  complete  determination  of  a  matter  in 

*  The  amendment  of  1910  inserted  the  matter  in  italics,  and  omitted  the  words  ''  but  not 
at  a  greater  rate  than  in  this  act  allowed  trustees  for  similar  services." 

[21] 
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controversy;  (7)  cause  the  estates  of  bankrupts  to  be  collected,  reduced 
to  money  and  distributed,  and  determine  controversies  in  relation 
thereto,  except  as  herein  otherwise  provided;  (8)  close  estates,  when- 
ever it  appears  that  they  have  been  fully  administered,  by  approving 
the  final  accounts  and  discharging  the  trustees,  and  reiopen  them 
whenever  it  appears  they  were  closed  before  being  fully  administered ; 
(9)  confirm  or  reject  compositiona  between  debtors  and  their  creditors, 
and  set  aside  compositions  and  reinstate  the  cases;  (10)  consider  and 
confirm,  modify  or  overrule,  or  return,  with  instructions  for  further 
proceedings,  records  and  findings  certified  to  them  by  referees; 
(11)  determine  all  claims  of  bankrupts  to  their  exemptions;  (12)  dis- 
charge or  refuse  to  discharge  bankrupts  and  set  aside  discharges  and 
reinstate  the  cases;  (13)  enforce  obedience  by  bankrupts,  officers,  and 
other  persons  to  all  lawful  orders,  by  fine  or  imprisonment  or  fine  and 
imprisonment;  (14)  extradite  bankrupts  from  their  respective  districts 
to  other  districts;  (15)  make  such  orders,  issue  such  process,  and  enter 
such  judgments  in  addition  to  those  specifically  provided  for  as  may 
be  necessary  for  the  enforcement  of  the  provisions  of  this  act; 
(16)  punish  persons  for  contempts  committed  before  referees;  (17) 
pursuant  to  the  recommendation  of  creditors,  or  when  they  neglect  to 
recommend  the  appointment  of  trustees,  appoint  trustees,  and  upon 
complaints  of  creditors,  remove  trustees  for  cause  upon  hearings  and 
after  notices  to  them;  (18)  tax  costs,  whenever  they  are  allowed  by 
law,  and  render  judgments  therefor  against  the  unsuccessful  party, 
or  the  successful  party  for  cause,  or  in  part  against  each  of  the  parties, 
and  against  estates,  in  proceedings  in  bankruptcy;  (19)  transfer  cases 
to  other  courts  of  bankruptcy;  and  (20)  exercise  ancillary  jurisdiction 
over  persons  or  property  within  their  respective  territorial  limits  in 
aid  of  a  receiver  or  trustee  appointed  in  any  bankruptcy  proceedings 
pending  in  any  other  court  of  bankruptcy.*  Nothing  in  this  section 
contained  shall  be  construed  to  deprive  a  court  of  bankruptcy  of 
any  power  it  would  possess  were  certain  specific  powers  not  herein 
enumerated. 


Aiuaosons  proTisioDfl:    In  U.  S.:    Act  of  1867,  H  1,  H,  49,  and  R.  S.,  tl  663,  711,  4972, 
4973,  4974,  4976,  4977,  4978,  4978-a,  4978-b,  4979,  6014;  Act  of  1841,  ||  6,  16;  Act  of 
1800,  12.. 
In  Eng.:    Act  of  1883,  ||  92,  93,  94,  95,  99,  100,  102. 

In  Can.:    Act  of  1919,  |i  5,  15,  27,  63,  64,  67,  71. 

CroM-references:  To  tlie  law:  As  to  exercise  of  jurisdiction  in  respect:  Adjudication » 
i§  1  (18),  18,  38-A  (1).  Allowance  of  claims,  §|  57,  63.  Appomtment  of  receivers 
and  marshals,  |§  2  (15),  3-e,  69-a.  Offenses  by  bankrupts,  officers,  etc.,  |  29.  Conduct 
of  business  by  receivers,  marshals  or  trustees,  ||  2  (3,  15),  48»  7%    Additional  parties. 


*  The  amendment  of  1910  added  subdiyision  20  to  this  section. 
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|§  23»  68-a  (7)9  59.  Collection  and  distribution  of  bankrupt's  estate  and  settlement 
of  controversies,  9|  23-b,  47-a  (2,  4,  9),  65.  Closing  and  reopening  estates,  |  47. 
Compositions,  S§  12,  13.  Confirmation^  modification  and  overruling  acts  of  referee, 
i  38-a.  Exemptions,  ||  6,  7(8),  47-a  (11).  Discharge,  S§  14,  15.  Obedience  to 
lawful  orders,  |§  2(15,  16),  41-a.  Extradition,  §  10.  Lawful  orders,  process,  etc., 
§f  11,  21-a.  Contempts,  |  41.  Appointment  and  removal  of  trustees,  |§  44,  46. 
Taxation  of  costs,  IS  3-e,  62,  64^b(3).  Transfer  of  causes,  §  32.  Ancillary  jurisdiction, 
I  23-b. 


SYNOPSIS  OF   SECTION. 

CRBATION  or  COI7RT8  OF  BAHKRVPTCY  AND  THEIR  JURISDICTION. 


in  General,  25. 

a.  What  are  courts  of  bankruptcy  f  25. 

b.  Bankruptcy  court  as  court  of  equity y  25. 

c.  Jurisdiction  is  limited  by  statute,  27. 

d.  Jurisdiction  either  exclusive  or  concurrentf  28. 

e.  Jurisdiction  of  suits  to  recover  property,  30. 

f .  Courts  always  open,  30. 

g.  Territorial  extent  of  jurisdiction,  30. 
h.  Ancillary  proceedings,  32. 

(1)  Ahendment  OF  1910,  32. 

(2)  Rule  prior  to  amendment,  32. 

(3)  Effect  of  amendment,  33. 
L  Court  first  acquiring  jurisdiction,  35. 

j.  Expedition  in  exercise  of  jurisdiction,  36. 

IL  As  to  Adjudication  of  Bankroptcy,  37. 

a.  In  general,  37. 

b.  Domicile  of  debtor,  38. 

c.  Residence  of  debtor,  39. 

d.  Principal  place  of  business,  40. 

(1)  In  general,  40. 

(2)  Of  corporations,  40. 

e.  Preceding  six  months,  43. 

f.  Alien  bankrupts,  43. 

g.  Property  within  di^rict,  43. 

h.  Removal  from  one  district  to  another,  44. 
i.  Effect  of  adjudication,  in  rem,  44. 

HI.  Claims,  44. 

IV.  Receivers ;  Appointment  and  Powers,  44. 

a.  In  general,  45. 

b.  When  receivers  should  be  appointed,  45. 

(1)  When  absolutely  necessary,  45. 

(2)  Caution  to  be  used,  46. 

(3)  Effect  of  assignment  for  benefit  of  creditors,  46. 

(4)  Effect  of  appointment,  46. 
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IV.  Receivers;  Aiipointment  and  Powers — Continued. 

c.  Pradioe  an  appainimerdf  A7 . 

(1)  Application,  47. 

(2)  NonCB  OF  APPUGATIONy  48. 

(3)  Obder  of  appoinucbnt,  48. 

d.  Powers  of  receiver^  49. 

(1)  In  general,  49. 

(2)  Sale  of  propebtt  by  bbgeivbb,  40. 

(3)  Stttts  by  beceiveb,  60. 

e.  Possession  by  receiver^  51. 

(1)  Custodian  op  pbopbbty,  51. 

(2)  PbOPERTY  CLAHaSD  advbbsbly,  61. 

f.  Suits  against  receivers,  52. 

g.  Compensation  of  re^ewer,  52. 

(1)  In  general^  52. 

(2)  Effect  op  amendment  op  1910,  58. 

(3)  How  PAYABLE,  54. 

h.  Damages  from  receivership,  54, 

y.  Contintiance  of  a  Going  Business,  54. 

a.  In  general,  54. 

b.  Limited  period,  55. 

c.  Contracting  indebtedness,  55. 

d.  Condud  of  business,  55. 

e.  Compensation  of  receiver  or  tnistee,  56. 

VI.  Punishment  for  Crime ;  Enforcement  of  Obedience  to  Lawful  Orders,  57. 

a.  In  general,  57. 

b.  Punishments  for  violations  of  the  ad,  57. 

c.  Enforcement  of  obedience  to  lawful  orders,  ST, 

VIL  Punishment  for  Contempt,  57. 

a.  In  general,  57. 

b.  Imprisonment  for  dM;  conditutumaliiy,  58. 

c.  When  proceedings  wiU  lie,  50. 

(1)  In  genebal,  50. 

(2)  Possibility  of  pebfobmance,  60. 

(3)  Good  faith;  failube  to  explain,  61. 

(4)  Instances  of  contempt,  63. 

d.  Pradice,  64. 

(1)  In  genebal,  64. 

(2)  Notice  of  heabing,  65. 

(3)  Pleadings;  intebvention,  66. 

(4)  Conduct  of  pboceedinos;  obdeb  of  commitment,  66. 

e.  Contempts  before  referee,  66. 

Vm.  Bringing  in  Additional  Parties,  67. 
XL  Collection  and  Distribution  of  Estates  and  Detenninatiim  of  Cootiofersies, 

67. 

a.  In  general,  67. 

b.  CoUedion  and  distribution,  68. 

(1)  In  general,  68. 
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XI.  CoUectioii  and  Distributioii  of  Estates  and  Detennination  of  Controvenieft 

—  Continued. 

b.  Collection  arid  distribution — Ck>ntinued. 

(2)  Recovery  op  pbopertt,  68. 

(3)  Sale  of  property;  administration,  69. 

(4)  Custody  op  property  by  bbgeivbb  or  marshal,  70. 

c.  Settlement  of  controversies,  70. 
Z,  Clodng  and  Beopening  Estates,  72. 

a.  In  general,  72. 

b.  Closing  estaies,  72. 

c.  Beopening  estates,  78. 

(1)  In  general,  73. 

(2)  Lack  of  administration  sole  grottnd,  73. 

(3)  Parties  who  may  apply,  73. 

(4)  Notice  and  petition,  73. 

(5)  Hearinq  on  application,  74. 

(6)  When  application  granted,  74. 
XI.  Confinnation  or  Rejection  of  CompositionSy  75. 

Xn.  Enforcement  of  Act  by  Necessary  Orders,  Process  or  Judgmenti  75. 

a.  In  generaly  75. 

b.  Injunctions  other  titan  against  suits,  76. 

(1)  In  general,  76. 

(2)  Acts  prior  to  adjtudi cation,  77. 

(3)  Injxtnction  to  restrain  sales,  78. 

(4)  Other  instances  where  tnjx7nction  will  issue,  78. 

c.  Practice,  79. 

d.  Precedents  under  the  law  of  1867,  79. 
Xm.  Taxation  of  Costs,  79. 


I.  jurisdiction  in  general. 

a.  What  arc  courts  of  bankruptcy.— As  in  England,  where  in  the  London 
district  the  high  court,  and  elsewhere  the  county  courts,  have  jurisdiction  in 
bankruptcy,  our  law  avails  itself  of  an  existing  organization  and  confers 
bankruptcy  jurisdiction  on  the  district  courts  in  the  States  and  Territories, 
and  the  corresponding  courts  in  the  District  of  Columbia  and  Alaska.^  The 
English  court  of  bankruptcy  in  the  London  district  is  in  effect  a  separate 
court,  devoted  exclusively  to  bankruptcy  matters,  and  appeals  are  uniformly 
heard  by  the  same  judge  of  the  Court  of  AppeeJ.^  This  is  not  so  in  this 
country.  It  would  seem,  however,  that,  under  our  system,  the  district  courts 
while  sitting  in  bankruptcy  are  also  separate  courts,  exercising  a  distinct 
jurisdiction,  different  from  that,  for  instance,  of  the  same  courts  while  sitting 
in  admiralty.® 

b.  Bankruptcy  court  as  court  of  equity.-— A  bankruptcy  court  is  a  court  of 
equity,  seeking  to  administer  the  law  according  to  its  spirit,  and  not  merely 
by  its  letter.*    Proceedings  in  bankruptcy  generally  are  in  the  nature  of  pro- 

1.  See  Bankr.  Act,  I  1  (8),  ante.  R.   5SS,  127  Fed.   862;  Zeltinsrer  ▼.   Hargadioer 

2.  Bng.  Bankniptcy  Act,  188S.  If  iS-S6.  etc.  Co.  (C.  C.  A.,  8th  Cl^.),  40  Am.  B.  R.  824. 
t.  In  re  Norria,  Fed.  Caa.  10J60^                           244  Fed.  n9.    See  Am.  B.  R.  Dig.,  |  15. 

4.  In  re  Kane  (C.  C.  A.,  7th  Clr.),  11  Am.  B. 
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ceedings  in  equity,^  and  frequently  call  for  the  exercise  of  full  equity  powers  in 
the  ascertainment  and  proper  enforcement  of  the  equities  of  the  parties;  where 
this  is  so  the  court  may  apply  equitable  rules  and  will  be  governed  by  equitable 
principles.*  But  the  bankruptcy  act  does  not  confer  upon  the  bankruptcy  court 


The  words  ''at  law"  as  used  in  tihe  first 
sentence  conferring  on  courts  of  bankruptcy 
''such  jurisdiction,  at  law  and  in  equity,  as 
wUl  enable  them  to  exercise  original  juris- 
diction in  bankruptcy  proceedings,^'  may  have 
been  inserted  to  meet  clause  4,  authorizing 
the  trial  and  punishment  of  offenses,  the 
jurisdiction  over  which  must  necessarily  be 
at  law  and  not  in  equity.  Bardes  v.  Biemk, 
4  Am.  B.  R.  163,  173,  178  U.  S.  624. 

Equitable  jurisdiction. —  The  bankruptcy 
court  is  a  court  of  equity  and,  controlled  by 
the  statute,  may  do  equity  guided  by  the  well- 
defined  and  established  principles  of  equity 
jurisprudence.  Matter  of  Syracuse  Oanlens 
Co.  (D.  C,  N.  Y.),  37  Am.  B.  R.  354,  231 
Fed.  284. 

6.  Bardes  v.  Hawarden  Bank,  4  Am.  B.  R. 
163,  173,  178  U.  S.  160,  624,  44  L.  Ed,  1176; 
Mason  v.  Wolkowich  (C.  C.  A.,  1st  Cir.),  17 
Am.  B.  R.  709,  160  Fed.  699;  In  re  Waugh 
(C.  C.  A.,  9th  Cir.),  13  Am.  B.  R.  187,  192, 
133  Fed.  281;  Lockman  y.  Lang  (C.  C.  A., 
8th  Cir.),  11  Am.  B.  R.  597,  132  Fed.  1; 
In  re  Rochford  (C.  C.  A.,  8th  Cir.),  10  Am. 
B.  R.  608,  124  Fed.  182;  Swartz  v.  Sie^l, 
8  Am.  B.  R.  689,  117  Fed.  13;  Dodge  v.  Nor- 
lin  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  R.  176,  133 
Fed.  363 ;  Matter  of  Brenner  ( D.  C,  Pa. ) ,  26 
Am.  B.  R.  646,  190  Fed.  209;  In  re  Thomp- 
son-Breeze Co.  (D.  C,  Ohio),  30  Am.  B.  K. 
105;  Ogden  A  Jamison  v.  Gilt  Edge  Mines 
Co.   (C.  C.  A.,  8th  Cir.),  34  Am.  B.  R.  893, 

226  Fed.  723;  Matter  of  Velei  (D.  C.  Porto 
Rico).  39  Am.  B.  B.  307,  9  Porto  Rico  Fed.  40t: 
Clark  T.  Johnson  (C.  C.  A.,  8th  Cir.),  40  Am. 
B.  R.  330,  246  Fed.  442;  Matter  of  Port  Tampa 
Phosphate  Company  (D.  C.  Mass.),  41  Am.  B. 
R.  154;  Searle  v.  Mechanics  Loan  &  Trust  Co. 
(C.  C.  A  9th  Cir.),  41  Am,  B.  R.  786,  249  Fed. 
942. 

Proeeedlnirs  In  eqalty.— In  the  case  of 
Westall  V.  Avery  (C.  C.  A.,  4th  Cir.),  22  Am. 
B.  B.  673,  171  Fed.  626,  the  court  said:  "It 
is  well  settled  that  bankruptcy  proceedings 
themselTes  are  purely  equitable  in  their  char- 
acter and*  within  the  limits  prescribed  by  the 
Bankruptcy  Acts  and  the  special  rules  of  prac- 
tice prescribed  by  the  Supreme  Court  are  to  be 
administered  in  accord  with  the  general  prin- 
ciples and  practices  of  equity." 

How  it  happened  that  Jurisdiction  in  equity 
became  of  an  equitable  nature  is  explained  his- 
torically in  an  interesting  way  in  Robson*s 
Bankruptcy  (2d  Ed.),  p.  2. 

The  administration  and  distribution  of  the 
property  of  bankrupts  is  a  proceeding  in  equity. 
The  Jurisdiction  to  inquire  and  determine  who 
the  lawful  owners  are,  and  to  that  end  to  call 
before  it  all  claimants  by  a  reasonable  notice 
or  order  to  present  their  claims  to  the  court 
within  a  reasonable  time  or  to  to  be  barred 
of  any  right  or  interest  in  the  property  in  its 
custody  or  in  its  proceeds,  is  a  power  inherent 
in  every  court  of  equity  incidental  and  indis- 
pensible  to  the  authority  to  administer  the 
property  in  its  possession  and  to  distribute  its 
proceeds.  Nisbet  t.  Federal  Title  &  Trust  Co. 
(C.  C.  A.,  8th  Cir.),  36  Am.  B.  R.  222,  220  Fed. 
644. 


Bqvitable  relief. —  A  bankruptcy  court  as  a 
court  of  equity  may  afford  relief  where  one 
partv  with  a  full  opportunity  to  avoid  the 
result  has  placed  it  m  the  power  of  another 
to  injure  a  third.  Matter  of  Virgin  (D.  C, 
Ga.),  36  Am.  B.  R.  494,  224  Fed.  128. 

6.  Application  of  equitable  rules. —  In  re 
Siegel-Hillman  Dry  Goods  Co.  (I>.  C,  Mo.), 
7  Am.  B.  R.  351,  358,  111  Fed.  983,  holding 
that  cases  in  bankruptcy  are  peculiarly 
within  the  rule  that  where  a  court  of  equity 
is  charged  with  the  distribution  of  an  estate 
or  a  fund  under  its  control,  and  has  before  it 
the  several  parties  whose  rights  and  i..terests 
are  involved  in  the  administration  of  the 
estate,  it  may,  disregarding  mere  matters  of 
form,  but  having  r^^rd  to  the  substantial 
rights  of  all  /the  parties,  ascertain  the  ulti- 
mate (relation  and  liability  of  the  several 
parties,  and  base  its  decree  thereon,  thus 
avoiding  the  delay  and  expense  which  would 
be  caused  if  the  parties  were  remitted  to  tiie 
pursuit  of  their  le^l  rights  without  aid 
from  a  court  of  equity;  In  re  Chase  (C.  C. 
A.,  1st  Cir.),  10  Am.  B.  R.  677,  680,  124 
Fed.  753;  Batchelder  &,  Lincoln  Co.  v.  Whit- 
more  (C.  C.  A.,  1st  Cir.),  10  Am.  B.  R.  641, 
646,  122  Fed.  355,  where  it  was  held  that 
the  law  applicable  to  proofs  of  debt  in  bank- 
ruptcy is  governed  by  equitable  considera- 
tions; In  re  Broadway  Sav.  Trust  Co.  (C.  O. 
A.,  8th  Oir.J,  18  Am.  B.  R.  254,  267,  160 
Fed.  152,  holding  that  a  proceeding  in  bank- 
ruptcy is  a  proceeding  in  equity,  and  the  rales 
and  practice  in  equity  prevail  as  far  as  they 
are  consonant  with  the  speedy  administration 
of  justice  which  is  prescribed;  In  re  Hersikopf 
(C.  C.  A.,  9th  Cir.),  9  Am.  B.  R.  746,  118  Fed. 
101;  Matter  of  Larkey  (D.  C,  N.  J.),  32  Am. 
B.  R.  287,  214  Fed.  867;  Matter  of  Association 
Dairy  Co.  (D.  C,  Coun.),  42  Am.  B.  R.  821,  251 
Fed.  748;  Matter  of  Roseboom  (D.  C,  N.  T.),  42 
Am.  B.  R.  437,  253  Fed.  136;  Martin  v.  Oliver 
(C.  C.  A..  8th  ar.),  43  Am.  B.  B.  739.  200  Fed. 
89. 

Bight  to  trial  by  Jury  does  not  exist  in 
bankruptcy  proceedings,  except  as  provided  lo 
I  19,  po8t,  since  such  proceedings  are  equitable 
in  their  nature.  In  re  Rude.  (D.  C,  Ky.),  4 
Am.  B.  R.  319,  101  Fea.  805;  In  re  Cbristensen 
(D.  C,  Iowa),  4  Am.  B.  R.  99,  101  Fed.  802. 

Writ  of  ne  exeat  does  not  issue  unless  a  suit 
in  equity  is  commence  1;  a  bankruptcy  pro- 
ceeding is  a  suit  in  equity  for  such  purpose. 
In  re  Llpke  (D.  C,  N.  T.),  3  Am.  B.  R.  569. 
98  Fed.  970. 

Adeqwite  remedy  at  Uw.— In  the  case  of 
Sessler  v.  Nemcof  (D.  C,  Pa.),  25  Am.  B.  R. 
618,  183  Fed.  656,  the  conrt  said:  "If  the 
trustee  has  an  adequate  remedy  at  law.  a 
bill  in  equity  canuot  be  maintained,  in  this 
or  Id  any  other  court.  Whatever  equitable 
JurisdlctloD  may  have  been  conferred  upon 
the  District  Court  by  the  Bankruptcy  Act 
and  the  amendments  thereto,  it  is  confined  to 
controversies  relating  to  a  bankrupt  estate. 
Within    this   limited   area,    whether   or   not   a 
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jurisdiction  to  entertain  a  plenary  suit  in  equity/  except  where  concurrent  ju- 
risdiction is  conferred  upon  such  court  to  set  aside  a  preference,  a  fraudulent 
transfer  made  within  four  months  preceding  bankruptcy,®  and  a  transfer  which 
any  creditor  of  the  bankrupt  might  have  avoided.®  If  a  court  of  bankruptcy 
has  jurisdiction  of  the  person  or  subject  matter,  it  may  exercise  the  plenary 
powers  of  a  court  of  equity  for  the  ascertainment  and  enforcement  of  the 
rights  and  equities  of  the  various  parties  interested  in  the  estate  of  the 
bankrupt.^®  If  a  proceeding  to  set  aside  an  alleged  fraudulent  transfer  is  insti- 
tuted in  a  court  of  bankruptcy  it  must  be  governed  as  to  pleading  and  practice 
by  the  laws  applicable  to  that  court.^^  Being  a  court  of  equity  it  will  exercise 
the  equitable  power  of  intervening  in  cases  of  mistake."  As  a  court  of  equity 
it  is  empowered  to  protect  a  tax  payer,  whose  property  was  in  its  custody,  from 
a  fraudulent  and  excessive  assessment.^^ 

c.  JuriBdiction  is  limited  by  ttatnte. —  The  origin  of  courts  of  bankruptcy 
IB  statutory,  and  they  have  no  powers  or  jurisdiction  other  than  is  conferred 
on  them  by,  or  necessarily  implied  from,  the  statute.^  Their  jurisdiction  is 
limited  —  that  is,  limited  in  respect  to  the  subjects  over  which  they  may 
exercise  jurisdiction.^*    They  possess  only  such  powers  as  are  conferred  upon 

ProceMUBfr   to    deienalBe    TsUdity    of    mort* 
«e.— ▲   united  States  District  Coi 


bill  in  equity  may  be  maintained  must  be 
tested  by  the  ordinary  rnles  that  firovem  bills 
before  any  other  tribnna'.,  and  perhaps  the 
most  ftimiliar  test  is  to  inqnlre  whether  the 
plaintiff  has  an  adequate  remedy  at  law." 

7.  Bardes  t.  Hawarden  Bank.  4  Am.  B.  R. 
163,  173,  178  U.  S.  624,  44  L.  Ed.  1175;  In  re 
Hutchinson  &  Wilmoth  (C.  C.  A.,  6th  Cir.).  19 
Am.  B.  R.  313.  318^  158  Fed.  74;  Bnimbey  ▼. 
Jones  (C.  C.  A.,  5th  Cir.),  16  Am.  B.  R.  578, 
141  Fed.  318;  Havens  &  Oeddea  Co.  t.  Plerek 
(C.  C.  A.,  7th  dr.),  9  Am.  B.  R.  669,  120  Fed. 
244. 

8.  See  i  23-b,  po9t,  I  60-b,  post,  |  67-e. 
pwt, 

9«  See  I  70-e,  po9t.  Atherton  t.  Beaman  (D. 
C,  liass.),  40  Am.  B.   R.  273.  248  Fed.  930. 

Whitney  r.  Wenman,  198  U.  S.  639,  14  Am.  B. 
R.  45,  where  it  was  held  that  a  district  court 
may  under  |  2  (3),  (7)  determine,  in  a  plenary 
suit  in  equity,  the  title  to  property  claimed  by 
a  trustee  in  bankruptcy  to  have  been  sur- 
rendered to  third  parties  by  the  temporary  re- 
ceiver, after  the  filing'  oi  a  voluntary  petition  in 
bankruptcy  without  right  and  without  au- 
thority from  the  court. 

Amendment  of  1908.— The  Supreme  Court 
came  to  this  conclusion  without  rererence  to  the 
effect  of  the  amendment  of  1908  to  i  70-e  of 
this  act.  The  effect  of  this  amendment  has 
been  considered  in  Hurley  v.  Devlin  (D.  C, 
Kan.),  17  Am.  B.  R.  T97.  149  Fed.  268,  and  it 
was  there  held  that  Congress  intended  to  con- 
fer upon  bankruptcy  courts  equity  jurisdiction 
in  suits  arising  under  i  70-e  to  set  aside  trans- 
fers which  creditors  might  have  avoided.  See 
also  Manning  v.  Evans  (D.  C.  N.  J.),  19  Am. 

B.  R.  21T,  156  Fed.  106;  In  re  Hutchinson  & 
Wilmoth  (C.  C.  A.,  6th  Cir.),  19  Am.  B.  R. 
813,   818,  168  Fed.   74;   Skewls  v.   Barthell    (D. 

C.  Iowa),  18  Am.  B.  R.  429,  158  Fed.  684. 
These  casesr  are  now  confirmed  by  the  amend- 
ment of  t  23-b  by  the  act  of  1910,  which  ex- 
pressly authorises  suits  for  the  recovery  of 
property  under  §  70-e  in  district  courts.  The 
cases  of  Hull  v.  Burr  (C.  C.  A.,  6th  Cir.),  18 
Am.  B.  R.  541,  153  Fed.  945;  Warmath  v. 
O'Danlel  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  101, 
159  Fed.  87,  are  no  longer  of  any  force.  The 
effect  of  this  amendment  upon  the  Jurisdiction 
of  the  court  to  entertain  plenary  suits  to  set 
aside  transfers  in  fraud  of  creditors  will  be 
further  considered  under  I  70-e,  pott, 

10.  In  re  Swafford  Bros.  Dry  Good  a  Co.  (D. 
C,  Mo.),  25  Am.  B.  R.  282,  180  Fed,  649;  Mat- 
ter  of  National  Boat  and  Engine  Co.  (D.  C. 
Maine).  33  Am.  B.  R.  164,  216  Fed.  208;  Mat- 
ter of  Larhey  (D.  C,  N.  J.),  82  Am.  B.  R. 
287,  214  Fed.  867;  Matter  of  Ohio  Copper  Min- 
ing Co.  (D.  C.  N.  Y.).  39  Am.  B.  R.  284,  241 
Fod.  711:  Dalton  v.  Humphreys  (C.  C.  A.,  4th 
Cir.),  30  Am.  B.   R.  360,  242  Fed.  777. 


Court  sitting 
In  bankruptcy  has  Jurisdiction  of  a  suit  in 
equity  brought  by  a  trustee  in  bankruptcy  to 
determine  the  validity  of  a  mortgage  and  to  re- 
strain the  foreclosure  thereof  where  the  pos- 
session of  the  property  is  in  the  court.  Kar- 
asik  V.  People's  Trust  Co.  (D.  C,  N.  Y.).  89 
Am.  B.  R.  830,  241  Fed.  939. 

Jurisdiction  to  Impress  property  with  tmst 
In  favor  of  third  person. — ^A  court  of  bank- 
ruptcy has  Jurisdiction  of  an  ancillary  proceed- 
ing instituted  by  a  third  person  to  impress 
property,  in  the  possession  of  the  court,  with  a 
trust  in  favor  of  such  person,  based  on  the 
ground  that  the  property  was  purchased  by  the 
bankrupt  with  funds  fraudulently  obtained 
from  such  person.  Jaffa  v.  Pyle  (C.  C.  A..  6th 
Cir.),  40  Am.  B.  R.  219,  242  Fed.  67. 

11.  Westall  V.  Avery  (C.  C.  A.,  4th  Or.),  29 
Am.  B.  R.  678.  171  Fed.  626.  holding  that  such 
a*  proceeding  brought  in  a  Federal  court  is 
governed  by  the  Federal  equity  practice,  un- 
affected by  the  proctid)ure  obtaining  In  the 
State  courts. 

IS.  Matter  of  Brenner   (D.   C,   Pa.).   26  Am. 

B.  R.   646,   190  Fed.   209. 

12a.  Cross   v.    Georgia   Iron   &   Coal    Co.    (C. 

C.  A..  6th  Cir.).  41  Am.  B.  R.  386.  260  Fed. 
438. 

18.  Bardes  v.  Hawarden  Bank,  178  V.  S.  624, 
4  Am.  B.  R.  163,  44  L.  Ed.  1176;  In  re  Elmira 
Steel  Co.  (D.  C,  N.  Y.).  6  Am.  B.  R.  484,  100 
Fed.  456;  In  re  Williams  (D.  C,  Ark.),  9  Am. 

B.  R.  741,  120  Fed.  38;  Brumbey  v.  Jones  (C. 

C.  A..  6th  Cir.),  16  Am.  B.  R.  578^  141  Fed.  818: 
Jobbins  V.  Montague.  Fed.  Cas.  7,329;  In  re 
Morris,  Fed.  Cas.  9,825;  Houston  t.  Shear  (Tex. 
Ct.  of  CiT.  App.),  43  Am.  B.  R.  462,  210  S.  W. 
976. 

Bales  of  prooednro. — The  United  States  Con- 
formity Act  does  not  make  the  State  rules  of 
procedure  apply  to  bankruptcy  courts.  The 
practice  and  procedure  of  those  courts  is  pre^ 
scribed  exclusively  by  the  Bankruptcy  Act  and 
the  General  Orders  and  regulations  pursuant 
thereto.  Matter  of  Veler  (C.  C.  A..  6th  Cir.), 
41  Am.  B.   R.  736,  249  Fed.  633. 

14.  Edelstein  v.  United  States  (C.  C.  A..  8th 
Cir.).  17  Am.  B.  R.  649,  662,  149  Fed.  636;  In 
re  Billing  (D.  C,  Ala.),  17  Am.  B.  R.  80,  86. 
146  Fed.  895;  Taft  r.  Century  Say.  Bank  (C. 
C.  A.,  8th  Cir.).  16  Am.  B.  R.  694.  697,  141  Fed. 
869. 

Tho  distribution  of  the  Judicial  power  of 
the  United  States  among  the  courts  of  the 
United  States  is  entirely  within  tthe  control  of 
Congress.  Johnson  Co.  v.  Wharton.  153  U.  S. 
252,  260.  All  courts,  even  the  highest,  are 
more  or  less  limited  In  their  Jurisdiction.  They 
are  limited  to  particular  classes  of  actions. 
Windsor  v.   McVeigh,  93  U.   8.  274,   2S2. 
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them,  either  expressly  or  by  necessary  implication.**  But  they  are  not  courts 
of  limited  jurisdiction  in  respect  to  matters  which  are  within  their 
jurisdiction.*®  In  respect  to  the  matters  coming  within  their  jurisdiction  their 
judgments  possess  every  attribute  of  finality  and  estoppel  which  pertains  to 
those  of  courts  of  general  jurisdiction.*''  Such  courts  are  not  inferior  courts  in 
the  sense  that  essential  jurisdictional  facts  must  affirmatively  appear  upon  the 
record.*^  It  is  not  sufficient  to  allege  facts  showing  jurisdiction;  there  must 
be  evidence  establishing  such  facts. *• 

d.  Jnrisdiction  either  exclnsive  or  concurrent. —  There  are  two  distinct 
classes  of  jurisdiction  conferred  upon  courts  of  bankruptcy  by  this  section: 
First,  jurisdiction  over  the  proceedings  in  bankruptcy,  initiated  by  the  petition 
and  ending  in  the  distribution  of  assets  among  the  creditors,  and  the 
discharge  of,  or  refusal  to  discharge,  the  bankrupt.  Second,  jurisdiction  as 
an  ordinary  court,  of  suits  at  law  or  in  equity  in  respect  to  the  estate  of  the 
bankrupt^  The  first  class  of  jurisdiction  possessed  by  such  courts  ia 
exclusive."  It  includes  the  power  to  adjudicate  as  to  bankruptcy,^  and,  after 


The  cardinal  principle  of  the  bankruptcy 
act  is  to  conserve  to  creditors  only  such  rights 
as  would  have  been  theirs  had  not  bankruptcy 
intervened,  and  to  save  to  the  bankrupt  such 
rights  as  would  have  been  his  against  cred- 
itors seeking  to  enforce  their  claims  by  ordi- 
nary judicial  process.  In  re  Cohn  ( I>.  C,  No. 
Dak.),  22  Am.  B.  R.  761,  171  Fed.  668. 

16.  Matter  of  Hollins  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  168,  229  Fed.  349. 

16.  In  re  Marion  Contract  &  Const.  Co. 
(D.  C,  Ky.),  22  Am.  B.  R.  81.  166  Fed.  618. 

A  court  of  bankruptcy  is  of  limited  jurls- 
diction,  in  the  sense  that  it  can  take  cog- 
nizance of  particular  subjects  only,  namely, 
those  incluaed  within  the  intendment  of  the 
statute;  but  its  jurisdiction  is  unlimited  in 
respect  of  its  powers  over  proceedings  in 
bankruptcy  specifically  made  subject  to  its 
jurisdiction  by  {  2.  Sabin  v.  Larkin-Green 
Logging  Co.  (D.  C,  Or.),  34  Am.  B.  R.  210, 
218  Fed.  984. 

17.  In  re  First  Nat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  266,  273, 
152  Fed.  64;  Edelstein  v.  United  States  (C. 
a  A.,  8th  dr.),  17  Am.  B.  R.  649,  652,  149 
Fed.  636. 

18.  In  re  First  Nat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  265,  152 
Fed.  64;  In  re  Columbia  Real  Estate  Co. 
(D.  a,  Ind.),  4  Am.  B.  R.  411,  101  Fed.  935; 
Hays  V.  Ford,  55  Ind.  52;  Bryant  v.  Kinyon, 
6  Am.  B.  R.  237,  127  Mich.  152,  86  N.  W. 
531,  53  L.  R.  A.  871;  In  re  Elmira  Steel  Co. 
(D.  C,  N.  Y.),  5  Am.  B.  R.  484,  109  Fed.  456. 

Limited^  but  not  inferior. —  The  district 
court  of  the  United  States  is  a  court  of 
limited  but  not  inferior  jurisdiction.  Con- 
gress has  conferred  upon  it  original  and  ex- 
clusive jurisdiction  to  adjudge  bankruptcies, 
and  its  judgments  therein  are  supported  by 
the  same  presumptions  which  are  indulged 
in  favor  of  the  judgments  of  all  superior 
courts  of  general  jurbdiction.  In  re  Billing 
(D.  C,  Ala.).  17  Am.  B.  R.  80,  86,  145  Fed. 
395. 


19.  Plant  V.  Gorham  Mfg.  Co.  (D.  C,  N» 
Y.),  23  Am.  B.  R,  42,  174  Fed.  852. 

50.  Lathrop  v.  Drake,  91  U.  S.  616;  Bar- 
dea  v.  Hawarden  Bank,  178  U.  S.  524,  4  Am. 
B.  R.  163. 

51.  Bardes  v.  Hawarden  Bank,  178  U.  8. 
624,  4  Am.  B.  R.  163 ;  In  re  Watts  &  Saeha, 
190  U.  S.  1,  10  Am.  B.  R.  113;  Mueller  v. 
Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224;  Bryan 
v.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R. 
623;  In  re  Marion  Contract  &  Const.  Co. 
(D.  C,  Ky.),  22  Am.  B.  R.  81,  166  Fed,  618; 
In  ire  Knight  (D.  C,  Ky.),  11  Am.  B.  R.  1, 
6,  125  Fed.  35;  Matter  of  Lengert  Wagon  Co. 
(D.  C,  N.  Y.),  6  Am.  B.  R.  536,  110  Fed.  927; 
In  re  Schloerb  (D.  C,  Wis.),  3  Am.  B.  R.  224,. 
27  Fed.  326;  I^a  Bros.  &  Co.  v.  West  Co. 
(D.  C,  Va.).  1  Am.  B.  R.  261,  91  Fed.  237  r 
In  re  Huddleston  (Ref.,  Ala.),  1  Am.  B.  R. 
572;  Matter  of  Maplecroft  Mills  (D.  C,  S. 
Car.),  33  Am.  B.  R.  815,  218  Fed.  669;  Mat- 
thew's Sons  V.  Webre  Co.  (D.  C,  Le,),  32 
Am.  B.  R.  180,  213  Fed.  396;  Matter  of 
Yargan   Naval_  Stores  Co.    (C.   C.   A.,   6th 

Or.)',  ^^Axn.  B.  B.  269,  214  Fed.  568;  DeMath 
V.  Faw  (Wash.  Sop.  Ct.),  42  Am.  B.  B.  161,  174 
Pac.  18;  Blatter  of  Diamond's  Estate  (C.  C.  A.,. 
6th  Cir.),  44  Am.  B.  R.  268.  259  Fed.  70; 
Greene  v.  Moore  (Cal.  Dist  Ct.  of  App.),  44 
Am.  B.  R.  326,  184  Pac.  506. 

ISxcIuslve  Jarlsdictlon. —  The  Jurisdiction  of 
the  bankruptcy  court  is  intended  to  be  ex> 
elusive  of  all  other  courts,  and  such  proceed- 
ings include  all  matters  of  administration  and 
the  determination  of  rights  between  contend- 
ing parties  with  relation  to  the  estate  upon  a 
fund  in  the  custody  of  the  court.  Gtbbson  v. 
Dexter  Horton  Trust  Sc  Savings  Bank  (D.  C* 
Wash.),  35  Am.  B.  R.  632,  225  Fed.  424. 

XatAte  In  cnst^dlA  leirls. —  The  exclusive 
Jurisdiction  of  the  court  is  so  far  in  rem  that 
the  estate  is  regarded  as  in  eu^iodia  teffi$  from 
the  time  of  the  filing  of  the  petition.  ICatter  of 
Schou  (D.  C  Conn.),  32  Am.  B.  R.  494,  213  Fed. 
614. 

22.  In  re  OutwiUig  (D.  C.  N.  T.).  1  Am.  B. 
R.  78,  90  Fed.  476;  In  re  Sievers  (D.  C.  Mo.)f 
1  Am.  B.  R.  117,  91  Fed.  366. 
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adjudication,  to  administer  tlie  bankrupt  estate.^  Once  acquiring  the  custody 
of  the  bankrupt's  property,  by  adjudication  of  bankruptcy,  the  court  is  vested 
with  exclusive  jurisdiction  to  determine  all  liens  and  interests  affecting  it.^ 
The  possession  or  custody  may  be  constructive,  as  well  as  actual ;  that  is  if  the 
property  is  held  by  third  parties  for  the  benefit  of  the  bankrupt,  it  will  be 
deemed  iu  the  custody  of  the  court.^.  Where  a  court  of  competent  jurisdic- 
tion has  taken  property  into  its  possession,  through  its  officers,  the  property  is 
thereby,  withdrawn  from  the  jurisdiction  of  all  other  courts.  This  rule  applies 
generally  to  all  courts.  State  or  Federal.^®  The  defense  that  bankruptcy  pro- 
ceedings are  pending,  interposed  in  a  suit  to  foreclose  a  mortgage  against  the 
bankrupt's  property  will  not  be  valid  if  the  proceedings  have  not  been  prosecuted 
and  the  property  in  question  was  in  the  possession  of  a  receiver  appointed  in 


8S.  GRrpenter  Bros.  t.  O'Connor  (D.  C,  Ohio), 
1  Am.  B.  B.  881.  16  Ohio  626. 

Z4.  Thomas  v.  Woods  (C.  C.  A..  8th  Clr.),  28 

Jim.  B.  B.  132,  173  Fed.  586;  American  Orapho- 

phone  Co.  v.   Leeds  &  Catlin  Co.   (Clr.  Ct,  N. 

Y.),  23  Am.  B.  B.  337,  174  Fed.  168;  Clemlnshaw 

T.  International  Shirt  ft  Collar  Co.   (D.  C,  N. 

v.).  21  Am.  B.  B.  616,  166  Fed.  797;  Matter  of 

First  (D.  C,  Mass.),  37  Am.  B.  B.  612;  Matter 

of  Goldberg  ft  Sagman   (D.  C,  N.  Y.),  36  Am. 

B.    B.   736,   232   Fed.   194;   Meek   t.   Eggerman 

(Okla.   Sup.    Ct.).  36  Am.   B.    B.   488,   155   Pac. 

^22;  Goldbraith  y.  Grocery  Co.   (C.   C.  A.,  8th 

Clr.),  32  Am.  B.  B.  752,  216  Fed.  842;  Matter  of 

Dealogne  ft  Son   (D.  C.,  N.  J.),  30  Am.  B.   B. 

70^  241  Fed.  290;  Matter  of  Patterson  Lumber 

Co.   (D.  C,  Tenn.),  40  Am.  B.  B.  545,  247  Fed. 

i>78;  Board  of  Boad  Comrs.  v.  Kell  (C.  C.  A., 

6th  Cir.),  44  Am.  B.  B.  259.  259  Fed.  76.     For 

additional  cases  on  this  subject,  see  Am.  B.  B. 

Dig.,  I  14;  see  also  discussion  and  cases  cited 

under  |  23-a,  Summary  furisdiotUmj  post, 

BxelDslTe  Jnrisdletlon.—- Where  a  District 
Court  assumes  jurisdiction  of  a  bankruptcy 
proceeding,  such  jurisdiction  Is  excluslTe;  and 
it  has  power  by  proper  orders  to  prevent  the 
doing  of  anything  that  will  at  any  stage  of  the 
proceeding  tend  to  embarrass  It  in  the  eqpuit- 
jBhle  distribution  of  the  estate  of  the  bank- 
rupt Virginia  Iron,  Coal  ft  Coke  Co.  t.  Ol- 
cott  (C.  C.  A.,  4th  Cir.),  28  Am.  B.  B.  321,  197 
Fed.  730. 

Order  of  referee  as  bur  to  subscqneiii  action 
la  Stale  court. —  An  order  of  a  referee  in  bank- 
ruptcy, denying  the  right  to  recover  a  check 
payable  to  a  trustee  in  bankruptcy,  which  has 
been  deposited  by  a  person  not  a  creditor,  as  a 
part  of  the  deposit  required  upon  a  composi- 
tion, and  payment  thereon  subsequently  stopped 
after  some  controversy  had  arisen,  is  res  ad- 
iudioata  and  a  bar  to  a  subsequent  action  in  the 
State  court  by  the  maker  of  tbe  check.  Coen  v. 
James  (Sup.  Ct.  App.  Div.,  N.  Y.).  33  Am.  B. 
B.  249,  164  N.  Y.  App.  Div.  419. 

Bight  to  replevin  property  in  possession  of 
tmstce. —  Property  in  possession  of  a  trustee 
in  bankruptcy  is  under  the  control  of  the  Bank- 
ruptcy Court  and  cannot  be  taken  on  replevin 
without  the  consent  of  said  court.  Biatter  of 
Brockton  Ideal  Shoe  Co.  (D.  C,  Mass.),  32  Am. 
B.  B.  377,  212  Fed.  764. 

A  creditor  may  not  stand  aloof  from  the 
bankruptcy  proceedings  because  dissatisfied 
with  the  trustee's  administration,  for  there  is 
ample  provision  in  the  Bankruptcy  Act  for  his 
protection  by  appeal  to  the  referee,  and  further 
on  to  the  judge  of  the  court  if  necessary.  De- 
Muth  V.  Faw  (Wash.  Sup.  Ct),  42  Am.  B.  B. 
151,  174  Pac.  la 

Bevocation  of  leave  to  prosecnto  In  State 
court. — Where  a  bankruptcy  court  is  through 
Its  receivers  in  complete  possession  of  all  the 
property    of   the  bankrupt   and   has  exclusive 


jurlBdlction  of  the  res,  it  may,  if  It  deems  It 
proper  and  advisable,  authorise  the  commence- 
ment of  an  action  in  the  State  court  to  eslab* 
lish  an  alleged  vendor's  lien,  but  it  may  before 
adjudication  in  such  action  revoke  the  leave 
granted  and  enjoin  the  party  from  prosecuting 
the  lien  elswhere  than  in  the  District  Court. 
Inv.  Beg.  Ltd.  v.  C.  &  M.  Blec.  B.  B.  Co.  (9. 
C.  A.,  7th  Cir.),  41  Am.  B.  B.  678,  261  Fed.  6ia 

25.  Orinoco  Iron  Co.  v.  Metzel  (C.  C.  A.,  Htl 
Cir.),  86  Am.  B.  B.  247,  230  Fed.  40,  holding  thai 
where,  at  the  time  of  the  bankruptcy  of  i, 
corporation,  a  fund  arising  from  a  settlement  of 
the  corporation's  affairs  with  a  foreign  country 
was  being  held  by  the  United  States  for  the 
benefit  of  the  bankrupt's  estate,  in  which  fund 
the  government  recognized  the  right  of  tbo 
trustee  in  bankruptcy,  a  district  court  of  a 
State  sitting  in  bankruptcy  has  exclusive  juris- 
diction to  try  and  determine  claims  asserted  by 
a  creditor  of  the  bankrupt  to  the  fund  held  by 
the  government,  and  may  enjoin  a  suit  by  such 
creditor  in  the  District  of  Columbia;  Matter  of 
Wellmade  Gas  Mantle  Co.  (D.  C,  Mass.),  36  Am. 
B.   B.  354,   230  Fed.  502. 

26.  Murphy  v.  John  Hoffman  Co.,  211  U.  S. 
562,  21  Am.  B.  B.  487;  Matter  of  Traumsteln  & 
White  (D.  C,  Mass.),  34  Am.  B.  B.  482,  225  Fed. 
317;  Martin  v.  Oliver  (C.  C.  A.,  8th  Cir.),  43 
Am.  B.  B.  739,  260  Fed.  89. 

Possession  of  property  by  ofllcers  of  court. — 
Where  the  property  in  dispute  is  in  the  actual 
possession  of  the  court  of  bankruptcy,  there 
comes  into  play  another  principle,  not  pe- 
culiar to  courts  of  bankruptcy,  but  applic- 
able to  all  courts.  Federal  or  State.  Where  a 
court  of  competent  jurisdiction  has  taken 
property  into  its  possession,  through  its  officers, 
the  property   Is   thereby   withdrawn   from   the 

iurisdlction  of  all  other  courts.  The  court, 
laving  possession  of  the  property,  has  an  an- 
cillary jurisdiction  to  hear  and  determine  all 
questions  respecting  the  title,  possession,  or 
control  of  the  property.  In  the  courts  of  the 
United  States  this  ancillary  jurisdiction  may 
be  exercised,  though  it  Is  not  authorized  by 
any  statute.  Jurisdiction  in  such  cases  arises 
out  of  the  possession  of  the  property  and  is  ex- 
clusive of  the  jurisdiction  of  all  other  courts, 
although  otherwise  the  controversy  would  be 
recognisable  In  them.  Accordingly,  where 
property  was  in  the  possession  of  the  bank- 
rupt at  the  time  ef  the  appointment  of  a  re- 
ceiver, the  bankruptcy  court  has  exclusive  juris- 
diction to  determine  the  title  as  against  an  ad- 
verse claimant,  and  a  State  court  has  no  jaris- 
dictional  right  to  take,  or  interfere  with  the 
possession  of^  said  property  in  an  action  of 
replevin,  or  otherwise.  Darrough  v.  First  Na- 
tional Bank  of  Oaremore  (Okla.  Sup.  Co.),  37 
Am.  B.  B.  75,  156  Pac.  191.  See  also  Jaffe  v. 
Pyle  (C.  C.  A.,  5th  Cir.),  40  Am.  B.  B.  210,  242 
Fed  67. 
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a  suit  brought  against  the  bankrupt  prior  to  the  bankruptcy.^  This  jurisdic- 
tion cannot  be  conferred  by  consent,  if  of  the  subject  matter,^  but  can  if  of 
the  person  only.^  The  court  having  acquired  jurisdiction  its  adjudication  is 
conclusive  upon  the  parties  concerned,  until  set  aside  by  review  or  appeal,  and 
it  cannot  be  questioned  collaterally.^ 

e.  Jurisdiction  of  suits  to  recover  property.-—  The  animated  controversy  as 
to  the  proper  forum  for  proceedings  to  recover  property  brought  by  the 
trustee  was,  in  May,  1900,  settled  by  the  Supreme  Court  in  Bardes  v. 
Hawarden  Bank.^^  The  amendment  of  §  23-b  and  the  corresponding  changes 
made  in  §§  60-a,  67-e  and  70-e  by  the  act  of  1903  are  declaratory  of  the 
principle  underlying  this  decision.  The  broad  and  elastc  provisions  of 
subdivisions  7  and  15  of  this  section,  conferring,  as  they  do,  jurisdiction 
upon  courts  of  bankruptcy  to  entertain  suits  by  the  trustee  for  the  recovery 
of  property  allied  to  have  belonged  to  the  bankrupt,  are  no  longer  limited 
by  the  provisions  of  §  23-b.^  It  may  be  taken  as  settled  that  courts 
of  bankruptcy  as  such  have,  within  their  respective  territorial  limits,  ample, 
though,  of  course,  as  to  suits,  not  exclusive,  jurisdiction  to  do  everything 
*'  which  may  be  necessary  for  the  enforcement  of  the  provisions  of  the  act.'^ 
The  jurisdiction  of  courts  of  bankruptcy  to  entertain  suits  brought  by  the 
trustee  for  the  recovery  of  property  will  be  further  considered  under  §  23-b. 

f.  Courts  always  open. —  Courts  of  bankruptcy  are  always  open  for  the 
transaction  of  business.**  It  is  expressly  provided  in  this  section  that  the 
jurisdiction  conferred  upon  courts  of  bankruptcy  may  be  exercised  "  in 
vacation,  in  chambers  and  during  their  respective  terms."  In  most  of  the 
districts,  bankruptcy  matters  are  heard  on  certain  days;  this,  for  the  con- 
venience of  the  courts.  Orders  made  in  chambers  in  vacation  are  as  effective 
as  when  made  at  a  term  or  on  a  rule  day. 

g.  Tcrritoral  extent  of  jurisdiction.— The  act  of  1867  limited  the  jurisdic- 
tion of  courts  of  bankruptcy  to  "  their  respective  districts."  This  has  been 
held  to  mean  that  the  exercise  of  those  powers  was  limited  to  those  districts." 


CoBcarrent   JurUdletloB   of   sabject  matter.— 

WhUe  possession  gives  Jurisdiction  over  the 
rea.  It  does  not  control  jurisdiction  as  to  the 
subject  matter.  Another  court  will  respect  pos- 
session but  It  is  at  liberty  to  entertain  an- 
other cause  concerning  the  same  subject  matter 
80  long  as  It  does  not  oust  the  court  first  ac- 
quiring possession  of  the  res.  Brown  v.  Craw- 
ford (D.  C,  Ore.),  42  Am.  B.  It.  677,  254  Fed. 
146. 

27.  Clark  v.  Norwalk  Steel  &  Iron  Co.  (D. 
C,  Ohio),  34  Am.  B.  R.  550,  188  Fed.  999. 

as.  Matter  of  Hollina  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  168,  229  Fed.  349;  Jobbins  v. 
Montague,  Fed.  Cas.  7,330. 

Effect  of  action  of  trustee  on  jurisdiction. 
—  No  action  of  the  trustee  can  impair  or 
affect  the  jurisdiction  of  the  bankruptcy 
court  over  the  bankrupt's  estate.  Matthews 
&  Sons  V.  Webre  Oo.   (D.  C,  La.),  32  Am. 

B.  R.  180,  213  Fed.  99^ 

28.  Hall  v.  Kincell,  102  Fed.  301.  Com- 
pare, also,  In  re  Mason  (D.  C,  N.  Car.),  3 
Am.  B.  IL  599,  99  Fed.  256;  In  re  Smith 
(D.  C,  Ot.),  9  Am.  B.  R.  98,  117  Fed.  961. 

30.  Sabin  v.  Larkin -Green  Logging  Co.  (D. 

C,  Ore.),  34  Am.  B.  R.  210,  218  Fed.  984. 
81.  4  Am.  B.  R.  163,  178  U.  S.  524,  44  L. 

Ed.  1,175. 

32.  For  the  effect  of  the  failure  of  the 
act  of   1903  to  amend  §  70-e  to  correspond 


with  the  amendment  of  §  23-b,  see  discussion 
under  {  70-e  post, 

33.  In  re  Ives  (C.  C.  A.,  6th  Qr.),  7  Am. 
B.  R.   692,   113   Fed.   911,   affg.  s.  c.   6   Am. 

B.  R.  653,  111  Fed.  495;  In  re  Henschel  (D. 

C,  N.  Y.),  8  Am.  B.  R,  201,  114  Fed.  968. 

As  there  are  no  terms  of  courts  in  bank- 
ruptcy an  adjudication  may  be  vacated  after 
the  expiration  of  the  term  wherein  it  was  en- 
tered. The  district  court,  for  all  purposes  of 
its  bankruptcy  Jurisdiction,  is  always  open.  It 
has  no  separate  terms.  Its  proceedings  in  any 
pending  suit,  are,  therefore,  at  all  times  open 
for  re-examination  upon  applicntlon  therefor 
in  an  appropriate  form.  Any  order  made  in 
the  progress  of  the  cause  may  be  subsequently 
set  aside  and  vacated  upon  proper  showing 
made,  provided  rights  have  not  become  vested 
under  it  which  will  be  disturbed  by  Its  vaca- 
tion. Matter  of  Rochester  Baths  Co.  (C.  C.  A., 
2d  Cir.).  34  Am.  B.  R.  355,  222  Fed.  22,  citing 
Sandusky  v.  National  Bank.  23  Wall.  289. 

Power  to  modify  orders. —  The  general  rule 
that  the  power  of  a  court  to  modify  its  orders 
expires  with  the  term  at  which  they  are 
granted  does  not  apply  to  a  bankruptcy  coort, 
as  a  proceeding  in  bankruptcy,  from  the  time 
of  its  commenceiient  until  the  final  settlement 
of  the  estate,  is  but  one  suit.  Blatter  of  Burr 
Mfg.  Co.  (C.  C.  A..  2d  Cir.),  32  Am.  B.  R.  708, 
217  Fed.  16.  See  also  Hume  v.  Myers  (C.  C.  A., 
4th  Cir.).  39  Am.  B.  R.  401.  242  Fed.  827. 

34.  Consult  Lathrop  r.  Drake,  91  U.  S.  516, 
though     Uic    same    Is    not    exactly    in    point. 
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The  present  act  vests  jurisdiction  in  the  courts  of  bankruptcy  ''  within  their 
respective  territorial  limits  as  now  constituted"  A  court  of  bankruptcy  may 
not,  therefore,  extend  its  process  beyond  the  territorial  limits  of  the  district 
within  which  its  ordinary  jurisdiction  may  be  exercised.^  Thus,  a  subpoena 
in  bankruptcy  is  not  effective  beyond  the  territorial  limits  of  the  court  issuing 
it,^  unless  the  residence  of  the  person  subpoenaed  be  less  than  one  hundred 
miles  away.^  Likewise  a  bankruptcy  court  of  one  district  cannot,  by  service 
of  process  outside  of  that  district,  obtain  jurisdiction  to  summarily  order  a 
non-resident  to  deliver  moneys  collected  upon  which  he  claims  a  lien  for 

in  respect  to  persons  and  property,  it  csa 
only  be  exercised  within  tbe  limits  of  the 
district.  Congress  might  have  authorized 
civil  process  from  any  Circuit  Court  to  have 
run  into  any  State  of  the  Union.  It  has 
not  done  so.' 

''  The  Bankruptcy  Act  of  1867  (Act  March 
2,  1867,  c.  176,  14  SUt.  517)  limited  the 
jurisdiction  of  courts  of  bankruptcy  to  '  their 
respective  districts.'  The  present  act  invests 
them  wi^h  jurisdiction  'within  their  respec- 
tive territorial  limits  as  now  established,  or 
as  they  may  be  hereafter  changed;'  and  it 
has  been  held  that  a  court  of  bankrupUr^r  may 
not  extend  its  process  beyond  the. territorial 
limits  of  the  district  within  which  its  or- 
dinary jurisdiction  may  be  exercised.  In  re 
Waukesha  Water  Co.  (D.  C,  Wis.),  8  Am. 
B.  R.  716,  116  Fed.  1009;  In  re  Alphin  ft 
Lake  Cotton  Co.  (D.  C,  Ark.),  12  Am.  B.  B. 
053,  131  Fed.  824;  In  re  Steele  (I>.  C,  Ala.)» 
20  Am.  B.  R.  446,  161  Fed.  886.  In  view  of 
these  considerations,  and  the  authorities,  we 
arc  of  the  opinion  that  the  District  Court 
was  not  possessed  of  jurisdiction  to  make  and 
enforce  tne  summary  order." 

Injunction  against  third  peraon  in  another 
district. —  A  District  Court,  sitting  as  a  court 
of  bankruptcy,  has  no  jurisdiction  to  enjoin 
a  person,  who  resides  in  another  district  and 
is  not  a  party  to  the  bankruptcy  proceedings, 
from  proceeding  to  enforce  an  assignment  of 
wages  made  by  a  bankrupt,  but  &e  proper 
remedy  is  by  ancillary  proceedings  instituled 
in  tiie  bankruptcy  court  in  the  district 
wherein  such  party  resides.  Progressive 
Bldg.  A  Loan  Co.  v.  Hall  (C.  C.  A.,  4t&  Cir.), 
33  Am.  B.  R.  313,  220  Fed.  46. 

86.  Paine  v.  Caldwell,  Fed.  Cas.  10,674. 
Compare,  also.  In  re  Hemstreet  (D.  C.»  Iowa)» 
8  Am.  B.  R.  760,  117  Fed.  668. 

87.  See  Bank  Act,  |  41,  post, 
U.   S.  Rev.  Stats.  §  876  provides  that: 

''Subpoenas  for  witnesses,  who  are  required 
to  attend  a  court  of  the  United  States,  m  any 
district,  may  run  into  any  other  district. 
Provided,  That  in  civil  causes  the  witnesses 
living  out  of  the  district  in  which  the  court  is 
held  do  not  live  at  a  greater  distance  than 
one  hundred  miles  from  the  place  of  holding 
the  same."  See,  also,  In  re  Hemstreet  (D.  C, 
Iowa),  8  Am.  B.  R.  760,  117  fed.  568;  In  re 
Appel  (D.  C,  Neb.) I  4  Am.  B.  R.  722,  103 
Fea.  931,  holding  that,  though  verved  ootaide 
the  district,  it  operates  in  rem  within  it. 


I  In  re  Waukesha  Water  Co.  (D.  C, 
Wis.),  8  Am.  B.  R.  716,  116  Fed.  1009;  In  re 
Steele  (D.  C,  Ala.),  20  Am.  B.  R.  446,  161 
Fed.  886;  In  re  Harris  Co.  (D.  C,  N.  Y.), 
23  Am.  B.  R.  237,  173  Fed.  735;  Matter  of 
Geller  (D.  C,  N.  J.),  32  Am.  B.  R.  629,  216 
Fed.  668;  Orinoco  Iron  Co.  v.  Metzel  (C.  C. 
A.,  6th  Cir. ) ,  36  Am.  B.  R.  247,  230  Fed.  40. 
See  also  under  former  act,  Jobbine  v.  Mon- 
tague, Fed.  Cas.  7,329. 

Eoforoement  of  order  beyond  territorial 
limits. —  In  the  case  of  Staunton  v.  Wooden 
(C.  C.  A.,  9th  Cir.),  24  Am.  B.  R.  736,  179 
Fed.  61,  the  court  said: 

"In  the  present  case  the  court  made  a 
summary  order,  directed  against  a  resident 
of  another  State,  ordering  him  to  surrender 
property  in  that  State  to  the  trustee.  It 
may  be  conceded  that  the  court  in  which  the 
petition  in  bankruptcy  is  filed  has  plenary 
jurisdiction  in  bankruptcv,  co-extensive  with 
the  United  States,  to  order  and  control  the 
disposition  of  the  bankrupt's  estate,  and  is 
vested  with  jurisdiction  to  determine  all  liens 
thereon  and  all  interests  affecting  it.  Thomas 
V  Woods  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R. 
132,  173  Fed.  685,  97  C  C.  A.  635;  In  re 
Dempster  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
761,  172  Fed.  363,  97  C.  C.  A.  61;  In  re 
Muncie  Pulp  Co.  (C.  C.  A.,  2d  Cir.),  18  Am. 
B.  R.  66,  151  Fed.  732,  81  C.  C.  A.  116; 
Guardian  Trust  Co.  v.  Kansas  City  Southern 
Ry.  Co.,  171  Fed.  43,  96  C.  C.  A.  285;  In  re 
Granite  City  Bank  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  404,  137  Fed.  818,  70  C.  C.  A.  316. 
But  this  is  not  to  say  that  the  court  of 
bankruptcy  may  issue  its  process  to  run  into 
another  district.  It  is  one  thing  to  issue 
citation  to  persons  in  another  jurisdiction  to 
appear  before  the  court  of  bcmkruptcy  in  a 
proceedinf^  which,  in  its  exclusive  jurisdic- 
tion, it  IS  authorized  to  institute  with  a 
vierw  to  determining  liens  or  rights  of  prop- 
erty wherever  eituate;  but  it  is  quite  another 
thing  to  issue  process  to  be  enforced  in  an- 
other jurisdiction. 

''By  whom  is  the  summary  order  in  this 
case  to  be  executed,  and  in  what  manner  is 
obedioice  to  it  to  be  enforced?  There  is  no 
express  provision  in  the  bankruptcy  act,  or 
in  any  statute,  indicating  the  mtention  of 
Congress  to  confer  such  power.  In  Toland  y. 
Sprague^  12  Pet.  328,  0  L.  Ed.  1093,  it  was 
said: 

'''Whatever  may  be  the  extent  of  their 
jurifldietion  over  the  subjeet-matter  of  suits, 
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serviceeu^  In  States  having  several  districts,  this  role,  in  spite  of  the 
proviso  clause  of  §  41-a,  shortens  the  reach  of  the  district  courts  and  may 
make  their  process  less  effective  than  that  of  the  State  courts.  A  voluntary 
appearance  of  the  party  living  without  the  district  may  constitute  a  waiver 
of  the  want  of  jurisdiction  and  confer  jurisdiction  over  him,^  although  this 
would  not  be  the  case  where  the  court  has  no  jurisdiction  of  the  subject 
matter.^  The  territorial  limitation  of  jurisdiction  as  contained  in  the 
preliminary  clause  of  this  section  is,  of  course,  subject  to  the  qualification 
made  by  subd.  20  of  the  section  as  added  by  the  amendment  of  1910,  relative 
to  the  exercise  of  ancillary  jurisdiction  over  persons  or  property  in  aid  of  a 
receiver  or  trustee  appointed  in  any  bankruptcy  proceeding  pending  in  any 
other  court  of  bankrutcy.*^ 

h.  Ancillary  proceedings. —  (l)AMBin>MENT  of  1910.  The  amendment  of 
1910  added  subd.  20  to  subsection  a  of  this  section,  expressly  authorizing  a 
court  of  bankruptcy  to  exercise  ancillary  jurisdiction  within  its  territorial 
limits  "  in  aid  of  a  receiver  or  trustee  appointed  in  any  bankruptcy  proceeding 
pending  in  any  other  court  of  bankruptcy." 

(2)  KuLE  Pbior  to  Amendment.  Prior  to  the  amendment  of  1910  it  was 
held  that  where  process  to  seize  the  bankrupt's  property  was  necessary,  ancil- 
lary jurisdiction  might  be  exercised,^  although  this  doctrine  had  been  refuted 
in  a  number  of  well  considered  cases.*'  Under  the  act  of  1867  there  was  no 
express  provision  conferring  upon  courts  of  bankruptcy  ancillary  jurisdiction, 
but  it  was  held  thereunder  that  such  jurisdiction  necessarily  resulted  from  the 
general  jurisdiction  imposed  in  them  and  was  in  harmony  with  the  scope  and 


88.  Hatter  of  Geller  (D.  C,  N.  J.)»  32 
Am.  B.  R.  629,  216  Fed.  658. 

89.  In  re  Smith  (D.  a,  Git.),  9  Am.  B. 
B.  98,  117  Fed.  961;  Matter  of  Goller  (D.  C, 
K.  J.),  32  Am.  B.  R.  629,  216  Fed.  668. 

Appearing  as  witness  as  conferzlng  jiizii- 
diction.  The  appearance  of  a  non-resident  as 
*  witneea  at  an  examination  under  section 
21a  of  the  bankruptcy  act  and  representa- 
tion thereat  by  an  attorney  does  not  consti- 
tute such  a  general  appearance  as  to  give  the 
court  jurisdiction;  Matter  of  Geller  (D.  C, 
N.  J.),  32  Am.  B.  R.  629,  216  Fed.  658. 

40.  Jobbins  v.  Montague,  Fed.  Gas.  7,329. 

41.  See  discussion  under  next  paragraph. 
48.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 

B.  R.  232,  140  Fed.  55;  In  re  John  L.  Nel- 
«on  A  Bro.  Co.  (D.  C,  N.  Y.),  18  Am.  B.  R. 
66,  149  Fed.  690;  Matter  of  Sutter  Broe. 
(D.  C,  N.  Y.),  11  Am.  B.  R.  632,  131  Fed. 
664;  In  re  Poiser  (D.  C,  Pa.),  7  Am.  B.  R. 
690,  115  Fed.  199;  In  re  Weetfall  Bros. 
(D.  €.,  Cal.>,  8  Am.  B.  R.  431;  In  re 
Schrom  (D.  C,  Iowa),  3  Am.  B.  R.  362,  97 
Fed.  160;  Matter  of  Dunseath  (D.  C,  Pla.), 
21  Am.  B.  R.  742,  168  Fed.  973;  8.  c,  22 
Am.  B.  R.  76,  168  Fed.  973. 

48.  Ancillary  jurisdiction,  prior  to  amoid- 
ment  of  1910— -In  re  WilliamB  (D.  C, 
Ark.),  9  Am.  B.  R.  741,  120  Fed.  38,  the 
eourt  was  of  the  opinion  that  the  bank* 
nipicy  act  makes  no  provisions  for  ancil- 
lary or  auxiliary  prooeedings  in  district 
eourte  other  than  tnat  in  which  the  pro- 
eeedings   are  pending,   and   a   petition   for 


an  injunction  to  protect  the  assets  of  a 
bankrupt,  where  the  proceedings  were  ^eod- 
in^  in  another  district,  was  denied.  This 
opmion  met  the  approval  of  the  court  in 
the  case  of  In  re  Williams  (D.  C,  Tenn.), 
10  Am.  B.  R.  638,  120  Fed.  321,  and  in  the 
case  of  In  re  Von  Hartz  (C.  C.  A.,  2d  Cir.), 
16  Am.  B.  R.  747,  142  Fed.  726,  where  it 
was  held  that  if  a  debtor  is  «4judicated 
a  bankrupt  in  one  district  a  bankruptcy 
court  in  another  district  cannot  make  a 
summary  order  directing  one  to  whom  the 
bankrupt  had  assigned  his  life  insurance 
policy,  to  turn  it  over  to  his  trustee.  This 
question  was  fully  discussed  by  Judge  Ham- 
mon  in  Ross-Meehan  Foundry  Co.  v.  Car 
k  Foundry  Co.  (D.  C,  Tenn.),  10  Am.  B.  R. 
624,  124  Fed.  403,  where  the  conclusion  was 
reached  that  tiie  ''necessity  for  separate 
administrations  and  ancillary  proceedings 
should  not  exist  under  any  well-regulated 
system  of  bankruptcy.  The  design  of  the 
statute  is  to  avoid  all  ancillary  proceed- 
ings  and  secure  one  uniform  possession  of 
the  estate  by  a  single  court  of  bankruptcy, 
having  the  jurisdiction  to  administer  me 
assets  everywhere  under  that  atatute.''  In 
the  case  of  Tybo  Mining  and  Reduction  Oo. 
(D.  C,  Nov.),  13  Am.  B.  R.  62,  132  Fed. 
697,  Judge  Hawley  refused  to  appoint  aa 
ancillary  trustee  to  aid  in  the  administnip 
ti<Mi  of  a  bankrupt  estate,  the  prooeediittii 
in  which  were  instituted  in  another  d&« 
trict,  on  the  ground  that  courta  of  bank- 
ruptcy «re   of   limited    jurisdiction — 
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deeigii  of  the  act^  The  better  reasoning  favored  the  esercise  of  such  ancil- 
lary or  aoziliaiy  jurisdiction  whenever  necessary  to  preserve  the  bankrupt 
estate  or  recover  property  belonging  to  it,  situated  without  the  territorial  limits 
of  the  district  within  which  the  estate  was  to  be  administered.^  Congress  has 
settled  this  disturb»«g  controversy  by  expressly  conferring  upon  bankruptcy 
eaartB  ancillary  jurisdiction  over  persons  and  property  in  aid  of  a  receiver  or 
trustee  appointed  in  any  bankruptcy  proceeding  pending  in  any  other  court  of 
bankruptcy.*® 

(8)  Effect  of  Amsndmbkt.  The  amendment  of  1910  substantiates  clearly 
those  cases  upholding  the  exercise  of  ancillary  powers  by  courts  of  bankruptcy. 
However  doubtful  may  have  been  the  authority  under  the  law  prior  to  this 
amendment,  there  can  be  no  doubt  now  that  a  court  of  bankruptcy  in  one  disr 
trict  may  aid  a  trustee  or  receiver,  appointed  by  another  in  recovering  funds 
belonging  to  the  estate.*^  The  ancOlary  tribunal  may,  upon  petition,  appoint 
an  ancillary  receiver  to  take  charge  of  the  property  of  the  alleged  bankrupt,^ 
and  may  make  an  order  and  issue  subpoenas  for  the  examination  of  persons 
concerning  the  acts^  conduct  and  property  of  the  bankrupt^    Where  testimony 


as  tbe  itatute  gives,  and  no  other  —  and 
that  the  statute  confers  no  such  jurisdic- 
tion, lii  the  case  of  In  re  Dempster  (C.  O. 
A.,  8th  Cir.),  22  Am.  B.  R.  751,  172  Fed. 
353,  the  court  held  that  any  proceeding  neces- 
sary for  the  protection  of  tne  estate  had  in 
any  other  district  must  take  the  form  of  a 
plenary  action  at  law  or  suit  in  equity;  the 
appointment  of  a  receiver  can  only  be  made 
in  some  cause  properly  before  the  court. 

4i.  Lathrop  v.  Drake,  91  U.  S.  516;  Ex 
parte  Martin,  Fed.  Gas.  9,149;  Sherman  ▼. 
Bingham,  Fed.  Gas.  12,762;  Markson  ▼. 
Heaney,  t  Dill,  497,  Fed.  Gas.  9,098;  In  re 
TiffI,  Fed.  Gas.  14,034;  Shainwald  y.  Lewis, 
41  Fed.  510. 

49.  See  convincing  opinion  of  Judge  Young 
in  Matter  of  Dunseath  (D.  G.,  Pa.),  21  Am. 
B.  R.  742,  168  Fed.  973;  Babbitt  v.  Dutcber 
(Sup.  a.),  216  U.  S.  102,  23  Am.  B.  R.  519, 
in  which  case  it  was  held  that  where  a 
Missouri  corporation  was  adjudicated  a  bank- 
rupt and  a  trustee  appointed  in  proceedings 
instituted  in  the  district  court  of  the  United 
Statoe  in  and  for  the  Eastern  Division  of 
the  Bastem  Judicial  District  of  Missouri,  the 
district  court  of  the  United  States  in  and 
for  the  Southern  District  of  New  York  has 
jurisdiction  of  an  application  upon  the  trus- 
tee's petition  for  an  order  directing  ofiBcers 
of  the  corporation  within  the  jurisdiction  of 
the  latter  court  to  deliver  to  the  trustee 
books  and  documents  of  the  corporation  there 
in  their  custody.  See  Lazarus  v.  Prentice, 
^34  U.  6.  263,  32  Am.  B.  R.  559. 

4«.  Bee  Bankr.  Act.  I  2  (20)  as  amended  by 
act  of  1010. 

47.  Collett  V.  Adams  (XT.  B.  Sup.  Ct),  43  Am. 
B.  R.  490,  SO  Snp.  Ct.  872 ;  Lazarns  v.  Prentice, 
284  n.  8.  2ta,  82  Am.  B.  R.  650.  502.  holdinir  that 
a  bankmptcy  conrt  of  a  district  in  which  prop- 
erty of  a  bankrupt  !s  situated  Is  spedncally 
given  ancillary  jurisdiction  over  such  prop- 
erty, and  may  appoint  a  receiver  and  take  sum- 
JMry  proceedings  for  the  restoration  of  sncli 
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property  so  that  it  may  be  turned  over  to  the 
bankruptcy  court  in  which  the  proceedings  are 
pending,  for  administration. 

Obtaining  poaaeasion  of  property.— A  court 
of  bankruptcy  can  exercise  ancillary  Jurlsdic- 
tion  for  the  purpose  of  enabling  a  trustee  in 
bankruptcy,  who  has  been  appointed  and  quali. 
fled  in  another  Jurisdiction,  to  reduce  to  hla 
possession  property  of  the  bankrupt  which  is 
wllhin  the  territorial  jurisdiction  of  the  court 
whose  ancillary  jurisdiction  la  invoked,  and 
where  the  court  of  primary  jurisdiction  can  act 
summarily,  the  court  exercising  ancillary  juris- 
diction may  also  proceed  by  summary  order; 
Matter  of  Sage  (D.  C.  Mo.),  85  Am.  B.  R.  436, 
224  Fed.  626. 

Beatmlnlng  aiiti  1b  State  eonrt.— A  bank- 
mptcy court  does  not  have  ancillary  jurisdic- 
tion to  entertain  a  bill  to  restrain  the  prose- 
cution by  the  defendants  of  an  action  In  a  State 
court  against  the  complainant,  a  partner  in  the 
bankrupt  concern,  based  on  ftaudulent  trans- 
actions, by  virtue  of  a  decree  in  the  bank- 
ruptcy court,  which  does  not  pass  upon  the 
rights  of  the  defendants.  Pell  v.  McCfabe  (Xk 
S.  Sup.  Ct.),  44  Am.  B.  R.  862.  40  Sup.  Ct.  43. 

48.  Matter  of  Sutter  Bros.  (D.  C,  N.  T.),  11 
Am.  B.  R.  632.  131  Fed.  664. 

AnelUary  receiver. —  A  court  exercising  an* 
ciliary  Jurisdiction  acts  Independently  of  the 
court  of  primary  jurisdiction,  or  of  its  officers, 
and  for  itself!  It  appoints  its  own  receiver, 
generally  the  same  person  being  appointed  re- 
ceiver bv  the  cojrt  of  primary  jurisdiirtion; 
but  in  the  seijsure.  management,  sale  and  dis- 
tribution of  the  property  seized  within  the 
territorial  limits  of  its  districts,  of  which  it 
takes  legal  custody,  this  receiver  Is  and  must 
be  governed  by  its  orders  exclusively.  Fidelity 
Trust  Co.  V.  Gaskell  ((C.  C.  A,  8th  Cir.),  28 
Am.  B.  R.  4,  198  Fed.  865. 

Ibiy  make  proper  allowanece  to  the  receiver 
for  the  care  and  preservation  of  the  property. 
Matter  of  Emsteln  (D.  C,  N.  Y.),  40  Am.  B.  B. 
507,   246   Fed.   189. 

48.  As  to  examination  of  v^tnesses  residing 
without  the  district  before  referees,  ^ee  Bankr. 
Act,  I  41-a,  post. 

Examination  ef  non-realdeni  witneaaee. —  In 
the  case  of  In  re  Robinson  (D.  C,  Minn.),  24 
Am.  B.  R.  617,  179  Fed.  T24,  it  wsr  ht'Id  that 
where,  upon  diacharge  proceedings,  the  ob- 
jecting creditors  desire  to  take  the  evidence 
of    a    witnees    residing    in    another    Federal 
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only  is  wanted,  it  may  be  obtained  by  the  customary  method  of  deposition.^ 
Where  the  ancillary  tribunal  takes  possession  of  the  property  of  the  bankrupt 
within  its  territorial  jurisdiction,  such  possession  clothes  such  tribunal  with 
the  power  to  determine  all  questions  of  priorities  and  liens  affecting  such  prop- 
arty,*^  and  may  deal  summarily  or  otherwise  with  such  property,  to  the  same 
extent  and  in  tiie  same  manner  as  though  the  original  bankruptcy  proceedings 
were  pending  in  such  tribunal.'®  The  ancillary  jurisdiction  conferred  by  the 
amendment  includes  the  power  to  bear  and  adjudge  the  adverse  claims  of  parties 
to  the  specific  property  seized  as  the  property  of  the  bankrupt,  and  in  the 
exercise  of  such  jurisdiction  district  courts  may,  according  to  their  adjudica- 
tions, send  the  property  or  its  proceeds  to  the  court  of  primary  jurisdiction, 
or  apply  them  to  the  satisfaction  of  such  claims.^  There  is  no  doubt  that  title 
passes  to  the  trustee  as  of  the  date  of  the  adjudication,  no  matter  where  the 
property  may  be  situated;"  it  is  equally  certain  that  the  district  courts  of 
other  districts  have  jurisdiction  to  consider  suits  to  recover  possession  of  the 
bankrupt's  property  situated  therein  and  by  him  fraudulently  or  preferentially 
transferred.^  The  ancillary  jurisdiction  extends  to  the  release  of  a  bankrupt 
from  imprisonment  in  a  State  court  of  an  adjoining  district  pending  his  ap- 
plication for  a  discharge.** 


district,  application  for  an  order  requiring 
such  witness  to  appear  before  a  referee  in  bank- 
ruptcy and  glTe  his  testimony  ahonld  be  made 
to  the  Federal  district  court  of  the  district 
where  the  witness  resides.  In  the  case  of 
Matter  of  Elkns  (Sap.  Ct.),  23  Am.  B.  R.  614, 
216  U.  S.  115,  30  Sap.  Ct.  377,  the  court  said: 
'*  The  questions  submitted  are:  (1)  Did  the 
United  States  District  Court  for  the  Southern 
District  of  New  York  have  Jurisdiction  to  grant 
an  order  for  the  examination  of  witnesses,  who 
were  residents  of  that  district,  when  the  bank- 
rupt proceedings  in  which  the  examination  was 
desired  were  tiding  administered  in  the  North- 
ern District  of  Illinois?  (2)  Have  the  respec- 
tire  district  courts  of  the  United  States  sitting 
in  bankruptcy  ancillary  Jurisdiction  to  mako 
orders  and  Issue  process  in  said  proceedings 
pending  and  being  administered  in  the  district 
court  of  another  district?  On  the  authority  of 
Babbit.  Trustee,  etc.  t.  Dutcher  et  al.   (23  Am. 

B.  R.  519,  decided  in  Feb.,  1910),  Just  decided, 
we  answer  both  questions  In  the  affirmative.'* 

50.  See  Bankr.  Act,  §  21-b-c.  See  also  In  re 
Hemstreet  (D.  C,  Iowa),  8  Am.  B.  R.  7C0,  117 
Fed.  668,  and  In  re  Westfall  Bros.  (D.  C,  Cal.), 
8  Am.  B.  R.  481. 

61.  Emerson  v.  Castor  (C.  C.  A.,  6th  Cir.),  37 
Am.  B.  R.  719,  236  Fed.  29;  Matter  of  Einstein 
(D.  C.  N.  Y.),  40  Am.  B.  R.  507,  245  Fed.  IW; 
Contra.  Matter  of  Patterson  Lumber  Co.  (D.  C, 
Tenn.),  40  Am.   B.   R.  545,  247  Fed.  578. 

5S.  West  V.  Empire  Life  Ins.  Co.  (D.  C, 
Wash.),  40  Am.  B.  R.  93,  242  Fed.  606. 

Exercise  of  Ancillary  Jarlsdlctlon. —  The  an- 
cillary Jurisdiction  conferred  by  subdivision  20 
of  section  2  is  such  as  the  court  of  original 
Jurisdiction  would  have  had  if  it  had  ter- 
ritorial Jurisdiction,  or  such  as  the  court  ap- 
pealed to  would  have  had  If  the  bankruptcy 
proceeding  were  pending  therein.  The  an- 
cillary Jurisdiction  so  conferred  6f  proceedings 
of  a  summary  character  is  limited  to  cases  in 
which  the  court  in  which  the  bankruptcy  pro- 
ceeding is  pending  could  act  summarily,  if  it 
had  territorial  Jurisdiction  and  of  plenary  or 
Independent  suits  to  such  as  come  within  sec- 
tion 23- b  of  the  Bankruptcy  Act  De  Frlece  v. 
Bryant  (D.   C,  Ky.),  87  Am.  B.   R.  275. 

68.  Fidelity  Trust  Co.  ▼.  Gaskell  (C.  C.  A., 
8th  Cir.),  28  Am.  B.  R.  4,  195  Fed.  866 ;  Matter 
of  Einstein  (D.  C,  N.  Y.),  40  Am.  B.  R.  507, 
246  Fed.  189;  Contra.   Matter  of  Patterson   (D. 

C,  Tenn.).  40  Am.  B.  R.  545;  247  Fed,  578. 
The   filing    of   a   petition    la   the  hankniptey 

eonrt  constructively  vests  it  with  Jurisdiction  of 


all  the  property  of  the  bankrupt  wherever  sit- 
uated, the  reduction  of  such  property  to  actual 
possession  being  a  mere  detail  in  which  a 
bankruptcy  court  of  ancillary  Jurisdiction  may 
aid,  regardless  of  diversity  of  citiEenship  or 
amount,  provided  the  property  be  found  within 
the  Jurisdiction  of  such  court.  In  re  Mnsica  & 
Son  (D.  C,  La.),  30  Am.  B.  R.  555,  206  Fed. 
413.  _ 

S4.  Laaarus  v.  Prentice  (Sup.  Ct.,  U.  S.),  234 
U.  S.  263,  32  Am.  B.  R.  559;  West  v.  Empire 
Life  Ins.  Co.  (D.  C,  Wash.),  40  Am.  B.  R.  93. 
242  Fed.  606.    See  discussion  under  §  70,  post. 

lilens  suhsequent  to  adjudication. —  The  filing 
of  the  petition  and  the  adjudication  brings  the 
property  of  the  bankrupt,  wherever  situated, 
into  custodia  legis,  and  it  is  thus  held  from  the 
date  of  the  filing  of  the  petition,  so  that  subse- 
quent liens  cannot  be  given  or  obtained  thereon, 
nor  proceedings  had  in  other  courts  to  reach 
the  property  the  court  of  original  Jurisdiction 
acquires  the  full  right  to  administer  the  estate 
under  the  bankruptxr  law;  Laaarus  v.  Pren- 
tice (Sup.  Ct..  U.  S.),  234  U.  S.  263,  32  Am.  B. 

R-  559.  .  ....„, 

Exercise  of  ancillary  Jurisdiction.— A  bill  in 
equity  in  which  one  of  the  plaintiffs  was  a  citl- 
sen  of  the  same  State  of  which  the  defendants 
are  citizens,  which  sought  to  enable  one  of  the 
plaintiffs  to  obtain  a  discharge  of  liability  for 
a  fund  in  its  possession,  upon  the  payment  of 
It  into  court,  one  of  the  defendants  being  a 
trustee  In  bankruptcy,  and  which  also  sought 
an  injunction  restraining  the  further  prosecu- 
tion of  a  proceeding  commenced  by  the  trustee 
in  bankruptcy,  did  not  confer  Jurisdiction  upon 
the  District  Court  upon  the  ground  that  the 
suit  was  ancillary  or  auxiliary  to  the  bank- 
ruptcy proceeding.  Rogers  v.  Chickamauga 
Trust   Co.    (C.   C.   A.,  5th  dr.),  42  Am.   B.   R. 

577,  253  Fed.   541.  *     ,  ,<w« 

65.  That  is,  since  the  amendatory  act  of  19on. 
See  also  Goodall  v.  Tuttle,  Fed.  Cas.  5,533. 
and  Lathrop  v.  Drake.  91  U.  S.  516;  Law- 
rence V.  Lowrle  (D.  C,  Pa.),  13  Am.  B.  B. 
298,   133   Fed.  995.  ^      . 

Ancillary  Jnrlsdlctlon ;  claims  to  Msets  to 
possession  of  conrt.— Ancillary  Jurisdiction  Is 
exercised  for  the  purpose  of  aiding  the 
court  of  primary  Jurisdiction  to  collect  the 
estates  of  bankrupts  and  distribute  them 
among  those  entitled  thereto,  and  when  prop- 
erty which  has  been  transferred  within  tne 
four  months*  period.  In  such  circumstances  as 
to  suggest  fraud,  comes  into  the  possession  of 
the     court     exercising     ancillary     Jurisdiction. 


S  2.] 


Court  First  AcQuutmo  Jurisdiction. 


35; 


i.  Caurt  fknt  aoqniring  jurisdiction. —  It  is  a  familiar  rule  of  law,  of  universal 
application,  essential  to  the  orderly  administration  of  justice,  that  in  order  to 
avoid  a  conflict  between  tribunals  of  co-equal  authority,  the  court  first  acquir- 
ing jurisdiction  must  be  allowed  to  pursue  it  to  the  end  to  the  exclusion  of 
others,  and  that  it  will  not  permit  its  jurisdiction  to  be  impaired  or  subverted 
by  a  resort  to  some  other  tribunal.^  This  is  especially  true  where  there  ia 
conflict  of  jurisdiction  between  a  bankruptcy  court  and  a  State  court ;  in  such 
cases  if  the  bankruptcy  court  has  assumed  the  custody  and  control  of  the  bank- 
rupt estate  before  proceedings  are  instituted  in  a  State  court,  the  jurisdiction 
of  the  former  in  respect  to  such  estate  is  absolute  and  will  not  be  disturbed.*^ 


that  court,  by  its  very  possession,  draws  to 
itself  the  power  to  determine  the  interest* 
therein  of  all  parties  making  claim  thereto, 
and  it  becomes  its  duty  to  so  determine  and 
frrant  complete  relief  that  further  litigation 
in  respect  thereto  may  be  avoided.  In  re  Lip- 
man,  (D.  C,  N.  J.),  29  Am.  B.  R.  139,  201 
Fed.  169;  Hartman  v.  Ackoury  (D.  C,  La.), 
31  Am.  B.  R.  514,  210  Fed.  188. 

Summary  proceedings  to  recover  assets. — 
Under  clause  20  of  this  section  a  District 
Court  of  ancillary  jurisdiction  has  authority 
to  appoint  a  receiver  and  to  take  summary 
proceedings  for  the  restoration  of  a  bank- 
rupt's estate,  in  the  custody  of  people  having 
no  right  to  it,  in  order  that  same  may  be 
turned  over  to  the  bankruptcy  having  juris- 
diction for  administration.  Lazarus  v.  Pren- 
tice (Sup.  Ct,  U.  S.),  234  U.  S.  263,  32  Am. 
B.  R.  559. 

Portion  of  expense. —  Where  In  a  bankraptcy 
proceedlDiT  Instituted  in  New  YorK,  ancillary 
proceedings  are  had  In  New  Jersey  where 
property  of  the  bankrupt  is  located,  a  claim  by 
a  landlord  under  the  New  Jersey  statutes  for 
rent  as  a  prior  claim  although  he  has  not  per- 
fected his  lien,  is  subject  to  that  portion  of 
the  total  expenses  of  the  estate  of  the  bank- 
rupt, wherever  situated,  which  the  value  of 
the  chattels  lying  upon  the  demised  premises 
when  the  petition  in  bankruptcy  was  filed  bore 
to  the  value  of  tbo  grosM  estate.  Matter  of 
Braus  (D.  C,  N.  Y.),  37  Am.  B.  R.  504,  233 
Fed.  835. 

laterTentton. —  A  party  may  not  interrene  in 
an  ancillary  suit  brought  by  the  trustee  or  re- 
ceiver, the  sole  purpose  of  which  Is  to  <'ollect 
assets  of  the  bankrupt  for  transmission  to  the 
bankruptcy  court  for  administration.  West  v. 
Empire  Life  Ins.  Co.  (D.  C,  Wash.),  40  Am.  B. 
R.   03,  242  Fed.  606. 

Ota.  Matter  of  Madigan  (D.  C.  N.  Y.),  41  Am. 
B.    R.  770,  254  Fed.  221. 

66.  In  re  Southwestern  Bridge  &  Iron  Co. 
W.  C,  Kan.).  13  Am.  B.  R.  304,  133  Fed.  568; 
Matter  of  Vadner  (D.  C.  Nev.),  42  Am.  B.  R. 
465.  250  Fed.  614;  Martin  v.  Oliver  (C.  C.  A., 
8tli  Cir.),  43  Am.  B.  R.  730.  260  Fed.  80. 

Court  first  acquirlnjr  Jarlsdiction. —  The 
United  States  Supreme  Court  in  the  case  of 
Pickens  v.  Dent,  0  Am.  B.  R.  47,  187  U.  S. 
177,  sustained  the  Jurisdiction  of  a  State  court 
where  it  appeared  that  such  court  had  had 
for  years  complete  Jurisdiction  and  control 
over  the  bankrupt  and  his  property,  and 
said :  '*  The  Jurisdiction  was  not  divested  by 
the  proceedings  in  bankruptcy,  and  it  was  the 
right  and  duty  of  that  court  to  proceed  to  final 
decree  notwithstanding  adjudication,  the  rule 
being  applicable  that  the  court  which  first  ob- 
tains rightful  Jurisdiction  over  the  subject- 
matter  should  not  be  interfered  with.**  The 
court  cited  the  case  of  Frazier  ▼.  Southern 
Loan  &  Trust  Co.,  3  Am.  B.  R.  710,  00 
Fed.  707,  In  which  Goflf,  J.,  said:  "The 
Bankruptcy  Act  of  1808  does  not  in  the  least 
modify    this    rule,    but   with    unusual    careful- 


ness guards  it  in  all  of  its  details,  provided 
the  suit  .pending  in  the  State  court  waa  in* 
stituted  more  than  four  months  before  the 
District  Court  had  adjudicated  the  bank- 
ruptcy of  the  party  entitled  to  an  interest 
in  the  subject-matter  of  such  controversy.'* 

Other  cases  declaring  this  eame  principle 
are  In  re  Price  &  Co.  (D.  C,  N.  Y.),  1  Am. 
B.  R.  606,  92  Fed  987;  In  re  Gerdes  (D.  C.» 
Ohio),  4  Am.  B.  R.  346,  102  Fed.  318;  In  re 
Tune  (D.  C.,  Ala.),  8  Am.  B.  R.  285,  115  Fed. 
906,  in  which  case  the  court  held  that  in 
cases  of  concurrent  jurisdiction  the  court 
first  obtaining  possession  of  the  property 
administers  it,  but  where  that  court  loses 
jurisdiction,  and  it  is  tran^erred  by  opera- 
tion of  valid  laws  to  a  court  of  the  United 
States,  which  has  exdusive  jurisdiction  of 
the  subject-matter,  the  question  becomes  one 
of  paramount  authority  of  the  constitution, 
and  comity  can  have  no  Influence  in  determin- 
ing the  right.  In  re  Wells  (D.  C,  Mo.).  8 
Am.  B.  R.  76.  114  Fed.  222;  Metcalf  r.  Barker 
(Sup.  Ct),  187  U.  S.  175,  9  Am.  B.  R.  36;  In 
re  English  (C.  C.  A..  2d  Cir.),  11  Am.  B.  R. 
674,  127  Fed.  940,  revg.  10  Am.  B.  R.  133. 

Bate  proceeding  against  pnblic  serTice  com- 
pany.—  A  voluntary  proceeding  in  bankruptcy 
by  a  public  service  corporation  supplying  gas 
to  a  city,  cannot  In  Judicial  contemplation  be 
regarded  as  undue  interference  with  a  suit  in 
the  State  court  by  the  city  and  another  against 
said  corporation  and  a  holding  company  to 
enjoin  an  Increase  in  the  charge  for  gas.  City 
of  Holland  v.  Holland  City  Gas  Co.  (C.  C.  A., 
6th  Cir.).  44  Am.  B.   R.  66,  257  Fed.  670. 

67.  In  re  Chambers  (D.  C,  R.  I.),  3  Am.  B. 
R.  537,  08  Fed.  866;  Keegan  v.  King  (D.  C, 
Ind.).  3  Am.  B.  R.  19,  96  Fed.  768;  Leidigh* 
Carriage  Co.  t.  Stengel  (C.  C.  A.,  6th  Cir.).  2 
Am.  B.  R.  385,  95  Fed.  637;  In  re  Glove  Cycle 
Works  (Ref.,  N.  Y.),  2  Am.  B.  R.  447;  In  re 
Houston  (D.  C,  Ky.),  2  Am.  B.  R.  107,  94  Fed. 
119;  Pietrl  v.  Wells  (La.  Sup.  Ct),  137  La.  1087, 
30  Am.  B.  R.  105,  60  So.  847;  Union  Banking 
Co.  V.  Truscott  Boat  Mfg.  Co.  (Mich.  Sup. 
C*t.),  36  Am.   B.  R.  175,  155  N.   W.  717. 

Possession  of  property  as  controlling  Juris- 
diction.—  Justice  Moody,  speaking  for  the 
Supreme  Court  of  the  United  States,  in  Murphy 
V.  John  HofTman  Co..  211  U.  S.  562.  568,  21 
Am.  B.  R.  487,  29  Sup.  Ct.  154,  156,  53 
L.  ed.  327-330,  says:  "Where  the  prop- 
erty  in  dispute  is  In  the  actual  possession  of 
the  court  of  bankruptcy  there  comes  Into  play 
another  principle,  not  peculiar  to  courts  of 
bankruptcy  but  applicable  to  all  courts.  Fed- 
eral or  State.  Where  a  court  of  competent 
Jurisdiction  has  taken  property  Into  its  pos- 
session, through  Its  officers,  the  property  is 
thereby  withdrawn  from  the  Jurisdiction  of 
all  other  courts.  The  court,  having  possession 
of  the  property,  has  an  ancillary   Jurisdiction 
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There  are  essential  exceptions  to  the  rale  as  to  the  jurisdiction  of  State  courts 
based  upon  prior  acquisition,  as  where  a  lien  would  be  acquired  by  proceedings 
therein  within  four  months  of  the  bankruptcy,  or  where  such  proceedings  were 
instituted  under  State  insolvency  laws,  a  receiver  or  assignees  being  appointed 
therein  during  the  four  months'  period.**®  As  between  two  bankruptcy  courts, 
the  one  in  which  the  petition  is  first  filed  ought  to  be  accorded  exclusive  juris- 
diction over  the  case.  This  question  of  priority  of  jurisdiction  will  be  more 
fully  considered  under  other  sections  of  the  act*^ 

j.  Ibcpedition  in  exercise  of  juriBdiction. —  The  bankruptcy  act  contemplates 
that  the  bankrupt's  estate  shall  be  administered  with  all  convenient  dispatch, 
so  that  the  property  may  be  distributed  and  the  bankrupt  be  discharged.** 


t J  hear  and  determine  all  questions  respect- 
ing the  title,  possession^  or  control  of  the 
property.  In  the  courts  of  the  United  States 
this  anciUary  jurisdiction  may  be  exercised, 
though  it  is  not  authorized  by  any  statute. 
Jurii^lotion  in  such  cases  arises  out  of  the 
possession  of  the  property  and  is  exclusive  of 
the  jurisdiction  of  all  other  courts,  although 
otherwise  the  controversy  would  be  cognizable 
in  them.  Wabash  R.  Co.  v.  Adelbert  Goll^^, 
208  U.  S.  38,  64,  28  Sup.  Ct.  182,  52  U  Ed. 
879,  38(1.  Accordingly,  wliere  property  was  in 
the  possession  of  the  bankrupt  at  the  time 
of  the  appointment  of  a  receiver,  it  was  held 
that  the  bankruptcy  court  had  jurisdiction 
to  determine  the  title  to  it  as  against  an 
adverse  claimant,  and  that  the  receiver  had 
no  right  to  deliver  it  to  him  without  the 
order  of  the  court.  W^hitney  v.  Wenman,  198 
U.  S.  639,  14  Am.  B.  R.  45,  25  Sup.  Ct.  778, 
49  L.  Ed.  1157." 

Conflict  with  State  court. — When  property 
is  taken  and  held  under  process,  meane  or 
flnal,  of  a  court  of  the  United  States,  it  is 
in  the  custody  of  the  law,  and  witliin  the 
exclusive  jurisdiction  of  the  court  from 
which  the  process  has  issued,  for  the  purposes 
of  the  writ,  and  the  possession  of  the  officer 
eaimot  be  disturbed  by  process  from  any 
State  court.  Darrough  v.  First  National 
Bank  of  Claremore  (Okla.  Sup.  Ct.),  37  Am. 
B.  R.  75,  156  Pac.  191;  Meek  v.  £%german 
(Okla.  Sup.  Ct.),  36  Am.  B.  R.  488,  156  Pae. 
622. 

'  Possession  of  property  in  controveniy. — 
The  jurisdiction  of  the  bankruptcy  court  ap- 
pears to  turn  upon  the  question  whether  or 
not  it  has  the  possession  of  the  fund  or  prop- 
erty over  Wihich  the  controversy  arises.  If  it 
has  such  possession,  jurisdiction  follows.  If 
it  does  not  ^ve  possession,  it  is  without 
jurisdiction.  In  cases  of  this  character  where 
the  bankruptcy  court  has  no  jurisdiction,  the 
State  court  has  jurisdiction.  In  cases  where 
the  bankruptcy  court  has  jurisdiction,  the 
State  court  has  concurrent  jurisdiction  with 
it.  Union  Banking  Co.  v.  Truscott  Boat 
Mfg.  Co.  (Mich.  Sup.  Ct.),  36  Am.  B.  R.  176, 
166  N.  W.  717. 

Maritime  liens;  admiralty  jurisdiction. — 
Where  an  admiralty  court,  by  libel  proceed- 
ings, acquires  complete  jurisdiotiom  of  a 
▼OBsel  before  bankruptcy  proceedings  are  in- 


augurated Its  jurisdiction  ia  exclusive  and 
will  be  retained  to  allow  that  court  to  deter- 
mine all  the  lien  claims  which  may  be  aa- 
serted  against  the  vessel,  whether  presented 
before  or  after  the  filing  of  the  bankruptcy 
petition  or  the  adjudication  in  bankruptcy; 
and  the  proceeds  of  the  sale  will  not  be  paid 
over  to  tne  trustee  in  bankruptcy  but  wiU  be 
paid  into  the  registry  of  the  court.  (See 
Am.  B.  R.  Dig.,  §§  14,  461,  469) ;  The  Bhilo- 
mcna  (D.  C,  Mass.),  37  Am.  B.  R.  220,  200 
Fed.  869. 

Where  a  bankruptcv  court,  through  its  re- 
ceiver duly  appointed,  has  taJcen  possession 
of  vessels  belonging  to  the  bankrupt,  its  juris- 
diction is  exclusive  and  will  not  be  ousted 
to  allow  the  enforcement  of  a  libel  in  admir- 
alty against  the  vessels,  especially  where  the 
libelant's  rights  can  be  as  well  protected  in 
the  bankruptcy  proceedings,  even  though  the 
libels  are  founded  on  services  rendered  before 
the  institution  of  bankruptcy  proceedings. 
The  Casco  (D.  C,  Mass.),  37  Am.  B.  R.  215, 
230   Fed.   929. 

58.  Hooks  V.  Aldridge  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  658,  664,  146  Fed.  865,  citing 
In  re  Watts  k  Sadis,  190  U.  S.  1,  27,  10 
Am.  B.  R.  113,  23  Sup.  Ct.  718,  47  L.  Ed. 
933;  Matter  of  Maplecroft  MiUs  (D.  C,  & 
Car.),  33  Am.  B.  R.  815,  218  Fed.  659. 

59.  In  re  Tybo  Mining  &  Reduction  Co.  ( D. 
C,  Nev.),  13  Am.  B.  R.  62,  132  Fed.  697. 
Compare  In  re  Isaacson  (D.  C.,  N.  Y.),  20 
Am.  B.  R.  430,  160  Fed.  777,  779. 

00.  See  Bankr.  Act,  S  23-b,  past,  sub-titla 
''Jurisdiction  of  State  Courts." 

61.  Blanchard  v.  Ammon  (C.  C.  A.,  9th 
Cir.),  25  Am.  B.  R.  590,  183  Fed.  556;  In  re 
Swofford  Bros.  Dry  Goods  Co.  (D.  C,  Mo.), 
25  Am.  B.  R.  282,  180  Fed.  649 ;  In  re  Syra- 
cuse Paper  &  Pulp  Co.  (D.  C,  N.  Y.),  21 
Am.  B.  R.  174,  164  Fed.  275;  Boyd  v. 
Glucklich  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  R. 
393,  116  Fed.  131. 

Such  disposition  should  be  made  of  bank- 
ruptcy cases  that  creditors  may  expeditiously 
realize  what  they  may;  but  the  substance  of 
things  and  not  the  forms  merely  should  be 
observed.  In  re  Faulkner  (C.  C.  A.,  8th 
Cir.),  20  Am.  B.  R.  642,  161  Fed.  900;  Matter 
of  Soloway  &  Kats  (C.  C.  A.,  2nd  Cir.),  37 
Am.  B.  R.  257,  234  Fed.  67. 
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With  this  end  in  view  the  court  will  see  to  it  that  the  proceedings  are  oon- 
dneted  without  unnecessary  delay.®  Proper  r^ard  must  of  course  be  had  for 
the  fundamental  rights  of  the  interested  parties.^ 

n.  AS  TO  ADJUDICATION  OF  BANKBUPTCT. 

a.  In  general. —  Subdivision  1  of  this  section  limits  the  power  of  the  bank- 
ruptcy court  to  adjudicate  the  bankruptcy  of  persons  to  such  as  ^'  have  had 
their  principal  place  of  business,  resided,  or  had  their  domicile"  within  the 
territorial  jurisdiction  of  the  court  for  the  preceding  six  months  or  the  greater 
portion  thereof.  Under  the  former  law  domicile  and  residence  were  often  held 
equivalent  terms.  By  that  act  when  residence  within  the  district  was  required, 
the  word  "  domicile  "  was  not  used.^  The  confusion  resulting  from  the  con- 
flicting decisions  as  to  whether  residence  included  domicile  has  been  obviated 
by  inserting  in  this  subdivision  the  language  "  resided,  or  had  their  domicile  " 
within  the  jurisdiction  of  the  court*"^  To  determine  whether  a  court  of  bank- 
ruptcy may  entertain  a  petition  to  adjudicate  the  bankruptcy  of  a  debtor  it 
must  appear  that  he  either,  (1)  had  his  principal  place  of  business  within  the 
district;  (2)  or  resided  therein;  (3)  or  had  his  domicile  therein;  and  it  must 
also  apear  Ihat  such  place  of  business  had  been  maintained,  or  such  residence 
or  domicile  had  been  had,  within  such  jurisdiction  for  the  greater  portion  of 
the  six  months  prior  to  the  time  when  the  petition  for  an  adjudication  of  bank- 
ruptcy has  been  presented  to  the  court  The  existence  of  these  requirements 
is  jurisdictional  and  the  effect  of  failure  to  show  the  same  may  not  be  waived 
by  the  voluntary  appearance  of  the  debtor.**    The  court  may  of  its  own  volition 


S9.  Unneceuary  delay  to  be  avoided. — The 
purpose  of  the  act  requires  the  court  to  cause 
the  property  and  assete  of  the  bankrupt  to 
he  collected,  marshaled  and  distributed  with- 
out unnecessary  delay.  In  re  Lisk  Mfg.  Co. 
0>.  0.,  N.  Y.),  21  Am.  B.  R.  674,  167  Fed. 
411. 

As  stated  by  Mr.  Justice  Miller  in  Bailey 
V.  Glover,  21  Wall.  346:  "It  is  obviously 
one  of  the  purposes  of  the  bankruptcy  law 
that  there  should  be  a  speedy  distribution 
of  the  bankrupt's  assets.  This  is  only  sec- 
mdary  in  importance  to  securing  equality  of 
distribution.  The  act  is  filled  with  provisions 
for  the  c^uick  and  summary  dispoeal  of  ques- 
tions arising  in  the  progress  of  the  case, 
witliout  regard  to  the  usual  modes  of  trial 
attended  with  some  delay.''  See  also  Wis- 
wall  V.  Campbell,  93  U.  8.  347.  These  cases 
arose  under  the  former  bankruptcy  act,  but 
are  equ&lly  applicable  to  the  present  act. 

68.  Boyd  V.  Glucklioh  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  131,  in  wbich  the 
eourt  said:  '^ Dispatch  in  judicial  proceed- 
ings is  commendable,  but  in  proceedmgs  in- 
volving the  liberty  of  a  citizen,  he  has  a 
right  not  only  to  be  informed  of  the  precise 
ehum  a^inst  him,  but,  after  receiving  that 
information,  he  has  a  right  to  a  reasonable 
time  to  prepaie  'his  answer  and  present  his 
proofs,  and,  lastly,  to  be  heard  by  ooimsel  on 
Ihe  law  and  facts  of  the  case." 

84.  Bankruptcy  Act  of  1867,  |  11. 

85.  Matter  of  Lemen  (D.  a,  Ohio),  SO 
Am.  B.  R.  638,  208  Fed.  80. 


88.  In  re  Plotke  (C.  C.  A.,  7th  Cir.),  6 
Am.  B.  R.  171.  176,  104  Fed.  964;  In  re 
Clisdell  (Ref.,  N.  Y.),  2  Am.  B.  R.  424; 
Matter  of  Mitchell  (C.  C.  A.,  2d  Cir.),  83 
Am.  B.  R.  463,  219  Fed.  690   (citing  text). 

Effect  of  section  740  of  the  Revised  Stat- 
Qtes  (Jud.  Code,  §  68).— In  the  case  of  Hills 
V.  McKinniss  Co.  (D.  C,  Ohio),  26  Am.  B. 
R.  329,  188  Fed.  1012,  the  court  said: 

''We  are  referred  by  defendant  to  section 
740  of  the  Revised  Statutes  (Judiciary  Code, 
I  62),  providing  that  suits  not  of  a  local 
nature  against  a  single  defendant  must  be 
brought  In  the  district  in  which  such  defend- 
ant resides,  and  it  is  urged  that  section  2 
of  the  Bankruptcy  Act  does  not  in  any  way 
change  or  modify  this  general  provision. 

*'  We  are  not  willing  to  agree  with  defoid- 
ant  that  the  Bankruptcy  Act  is  in  entire 
hsirmony  with  this  general  provision,  for, 
as  we  have  seen,  the  former  omits  the  ques- 
tion of  the  present  residence  of  the  bankrupt 
altogether  from  the  consideration  of  juris- 
diction. 

"A  system  of  bankruptcy  national  in  its 
character  to  be  uniform  in  its  operation 
must  of  necessity  be  unique  in  its  metiiod 
of  administration,  and  when  one  of  its  pro- 
visions involving  the  ver^  policy  of  tiie  law 
is  deemed  inconsistent  with  the  ceneral  law, 
the  special  provision  must  control." 

Residence  or  domidle;  waiver. —  The  ques- 
tion of  jurisdiction,  depending  upon  residence 
or  place  of  business  oi  the  bankrupt,  oannot 
be  waived  by  the  bankrupt  at  his  eleotioB. 
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inquire  into  the  facts  as  to  these  jurisdictional  requirements  so  as  to  protect 
itself  against  fraud  or  imposition.^  Subdivision  1  further  provides  that  the 
power  to  adjudicate  will  exist  in  the  court  where  the  debtor  has  not  had  his 
principal  place  of  business,  does  not  reside,  nor  have  his  domicile  within  the 
United  States  but  has  property  within  the  jurisdiction  of  the  court,  and  also 
where  a  debtor,  who  has  been  adjudged  a  bankrupt  by  a  court  of  competent 
jurisdiction  without  the  United  States,  has  property  within  the  court's  juris- 
diction. In  both  of  such  cases,  the  location  of  the  property  of  the  debtor  will 
determine  the  jurisdiction  of  the  court.  The  jurisdiction  of  the  court  is 
further  limited  by  the  provisions  of  section  4  of  the  act  which  specifies  the 
persons  who  may  become  bankrupts. 

.  b.  Bomicile  of  debtor. —  It  will  be  noticed  from  the  language  of  subdivision 
1  that  either  domicile  or  residence  within  the  territorial  limits  of  the  court 
will  be  sufficient  to  confer  jurisdiction.  It  is  not  essential  that  both  should 
eixist.^  Domicile  means  more  than  residence.  To  constitute  domicile  there 
must  exist  in  combination  the  fact  of  residence  and  also  the  intent  to  remain, — 
ihe  animus  manendu^  The  district  in  which  an  alleged  bankrupt  has  resided 
during  the  greater  portion  of  the  six  months  next  preceding  the  filing  of  a  peti- 
tion against  him  is  the  "  district  of  his  domicile  "  within  the  meaning  of  Gten- 


Piim  V.  OaroUna  Portland  Cement  Go. 
(C.  C.  A.,  6th  Cir.),  37  Am.  B.  R.  449,  232 
Fed.  815.    See  Am.  B.  R.  Digest,  §  18. 

Jurisdiction  dependent  on  residence  or  place 
of  business. —  Where  in  an  involuntary  pro- 
ceeding an  objection  to  the  jurisdiction  of 
the  court  upon  the  ground  of  lack  of  residence 
or  place  of  business  is  raised  by  the  alleged 
bankrupt  within  a  month  after  adjudication 
and  before  any  further  proceedings  are  had, 
and  the  same  objection  is  raised  by  two  cred- 
itors before  adjudication,  the  court  must  hear 
the  objection,  although  the  bankrupt  first 
appeared  by  filing  demurrers  to  the  petition, 
going  to  the  merits  of  the  controversy,  with- 
out objecting  to  the  jurisdiction.  Finn  v. 
Carolina  Portland  Cement  Co.  (C.  C.  A.,  5th 
Cir.),  37  Am.  B.  R.  449,  232  Fed.  816. 

Jurisdiction  of  partnership;  section  5c, 
construed. —  Under  section  5c  of  the  Bank- 
ruptcy Act  a  court  which  has  jurisdiction 
over  one  partner  can  take  to  itself  juris- 
diction over  the  firm  of  which  he  is  a  mem- 
ber without  reference  to  whether  the  firm 
is  six  months  old  or  three  months  old,  and 
without  there  being  any  specific  allegation  as 
to  the  firm's  principal  place  of  business. 
Matter  of  Mitchell  (C.  C.  A.,  2d  Cir.),  33 
Am.  B.  R.  463,  219  Fed.  690. 

67.  In  re  Garneau  (C.  C.  A.,  7th  Cir.), 
Jl  Am.  B.  R.  679,  127  Fed.  677;  Matter  of 
MitcheU  (C.  C.  A.,  2d  Cir.),  33  Am.  B.  R. 
463,  219  Fed.  690,  quoting  text  with  approval. 

68.  Matter  of  Harris  (Ref.,  N.  J.),  11  Am. 
B.  R.  649,  in  which  the  referee  says:  **  If 
a  person  has  had  any  one  of  the  three  ( place 
of  business,  residence  or  domicile)  in  the 
district  for  the  greater  part  of  six  months 
immediately  preceding  the  date  of  bankruptcy 
there  is  jurisdiction  m  the  bankruptcy  court 
of  that  district  to  proceed  with  the  case." 
See  also  In  re  Clisdell   (Ref.,  N.  Y.).  2  Am. 


B.  R.  424;  In  re  Bemer  (Ref.,  Ohio),  2 
Am.  B.  R.  197,  93  Fed.  943. 

69.  Distinction  between  residence  and  dom- 
icile.—  In  the  case  of  In  re  Oemeau  (C.  C. 
A.,  7th  Cir.),  11  Am.  B.  R.  679,  127  Fed.  677, 
the  court  says :  **  There  is,  of  course,  a  legal 
distinction  between  'domicile'  and  'res- 
idence; '  although  the  terms  are  generally 
used  as  synonymous,  the  distinction  depends 
upon  the  connection  in  which  and  the  pur- 
pose for  which  the  terms  are  used.  'Dom- 
icile' is  the  place  where  one  has  his  true, 
fixed,  permanent  home,  and  principal  estab- 
lishment, and  to  whioh,  whenever  he  is  absent 
he  has  the  intention  of  returning,  and  whwe 
he  exercises  his  political  rights.  There  must 
exist  in  combination  the  fact  of  residence 
and  the  animtta  manendi."  See,  also.  In  re 
Dinglehoef  Bros.  (D.  C,  N.  Car.),  6  Am.  B. 
R.  242,  109  Fed.  866;  In  re  Owings  (D.  C, 
N.  Car.).  15  Am.  B.  R.  472,  140  Fed.  30; 
In  re  Scott  (Ref.,  Mass.),  7  Am.  B.  R.  36; 
In  re  Williams  (D.  C,  Wash.),  3  Am.  B.  R. 
677,  99  Fed.  544;  In  re  Bemer  (Ref.,  Ohio), 
3  Am.  B.  R.  325;  In  re  Grimes  (D.  C,  N. 
Car. ) ,  2  Am.  B.  R.  160,  96  Fed.  529 ;  Matter 
of  Davis  (D.  C,  N.  J.),  33  Am.  B.  R.  16. 
217  Fed  113,  holding  that  domicile  is  of  more 
extensive  signification  than  residence  and  in- 
cludes, beyond  mere  physical  presence  at  ft 
particular  locality,  an  intention  to  constitute 
it  a  permanent  abiding  place. 

The  distinction  between  residence  and  dom- 
icile, that  a  man  may  reside  in  one  State  and 
be  domiciled  in  another,  noted  in  applying 
laws  relating  to  the  electoral  franchise,  may 
be  applied  in  construing  the  Bankruptcy  Act, 
and  it  is  not  impossible  that  the  courts  of 
two  districts  may  have  jurisdiction  to  enter- 
tain a  petition  against  the  same  debtor,  that 
one  acting  which  is  first  invoked.  Matter 
of  Lemen  (D.  C.,  Ohio),  30  Am.  B.  R.  638, 
208  Fed.  80. 
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eral  Order  VIJ^  Under  this  order  if  two  or  more  petitions  shall  be  filed 
against  the  same  person  in  different  districts  the  first  hearing  must  be  had  in 
the  district  in  which  the  debtor  has  his  domicile.''^  Domicile  as  here  used  meana 
the  place  where  the  debtor  permanently  had  his  home  for  the  greater  portion 
of  the  six  months  preceding  his  bankruptcy,  as  distinguished  from  a  residence 
temporarily  acquired  in  some  other  placa^'  Kesidence  may  involve  the  intent 
to  leave  when  the  purpose  for  which  it  has  been  acquired  has  ceased  ;^  domicile 
implies  no  such  intentJ'  A  debtor  who  absconds  does  not  lose  his  domicile 
witiiin  the  meaning  of  the  act^^  The  fact  that  the  alleged  bankrupt  is  a  roving 
character,  and  never  residing  at  any  place  for  the  required  period  of  time,  does 
not  affect  the  necessity  of  proving  that  such  bankrupt  had  resided  for  a  greater 
portion  of  the  previous  six  months  within  the  territorial  limits  of  the  court.^ 
A  domicile  once  acquired  is  presumed  to  continue  until  it  is  shown  to  have  been 
changed.^®  Where  it  is  allied  that  there  has  been  an  abandonment  of  the  old 
domicile  and  an  establishment  of  a  new  one  the  burden  of  proof  lies  upon  the 
person  who  asserts  the  change.*^  The  domicile  of  any  one  of  two  or  more  part- 
ners would  be  sufficient  to  support  the  jurisdiction  of  the  court.^^  It  being 
established  by  both  the  petition  and  answer  in  an  involuntary  proceding  that 
the  requisite  jurisdictional  fact  as  to  domicile  exists,  the  jurisdiction  of  the 
oourt  may  not  be  collaterally  attacked  after  adjudication.''* 

c.  Sesidence  of  debtor. —  The  word  "  resided  "  as  used  in  subdivision  1  is  of 


70.  Id  re  Isaacson  (D.  C,  N.  Y.),  20  Am.  B. 
R    430,  161  Fed.  777,  779. 

70a.  Matter  of  New  Era  Novelty  Co.  (D.  C, 
N.  J.),  89  Am.  B.  R.  80,  241  Fed.  298. 

71.  In  re  Isaacson  (D.  C,  N.  Y.)>  20  Am.  B. 
R.  437,  161  Fed.  777;  s.  c.  (D.  C,  N.  Y.),  20 
Am.  B.   R.  430,   161  Fed.  779. 

Intention  of  debtor. —  IH  determining  the 
residence  of  a  debtor  bis  intention  as  ex- 
pressed by  him  Is  always  a  fact  to  be  con- 
sidered, bnt  ahoald  be  measured  In  the  llfirht 
of  the  facts  In  the  case  and  esi^eclally  In  the 
light  of  his  own  conduct.  Matter  of  Lemen 
(D.   C,  OhioK  SO  Am.  B.  R.  688^  206  Fed.  80. 

72.  'XemoTal  for  particular  purpose^ — A 
removal  from  one's  place  of  residence  does 
not  prime  facie  prove  a  change  in  his  dom- 
icile, when  it  appears  that  the  removal  was, 
for  some  particular  purpose,  expected  to  be 
only  of  a  temporary  nature,  and  which  is 
not  inconsistent  with  an  intention  to  return 
to  the  original  domicile.     Matter  of  Davis 

(D.  C, NT.  J.) ,  33  Am.  B.R.  16, 217  Fed.  113. 

78.  In  re  Berner  (Ref.,  Ohio),  3  Am.  B.  R. 
525. 

Intention  of  remaining. — Two  things  must 
concur  to  establish*  a  domicile  —  the  fact  of 
residence  and  the  intention  of  remaining.  In 
re  Owings  (D.  C,  N.  Car.),  16  Am.  B.  R.  472, 
140  Fed.  739;  In  re  Dinglehoef  Bros.  (D.  C, 
N.  Car.),  6  Am.  B.  R.  242,  109  Fed.  866. 

74.  In  re  Filer  (D.  C,  N.  Y.),  5  Am.  B.  R. 
332,  108  Fed.  209;  In  re  Oldstein,  (D.  C, 
OrcJ,  26  Am.  B.  R.  138,  182  Fed.  409.  The 
fact  that  the  axst  so  plainly  makes  residence, 
domicile  or  conduct  of  business  for  something 
less  than  the  whole  time  immediately  before 
the  filing  of  the  petition  the  sole  criterion 
of  jurisdiction  suggests  that  the  personal 
movements  of  the  bankrupt  are  immaterial. 
Hills  V.  McKinness  Co.  (D.  C,  Ohio),  26 
Am.  B.  R.  329,  188  Fed.  1012. 


76.  In  re  Williams  (D.  C,  Ark.),  9  Am, 
B.  R.  736,  120  Fed.  34,  in  which  case  it  waa 
held  that  a  court  of  bankruptcy  did  not  have 
jurisdiction  to  adjudge  bankrupt  a  traveling 
gambler  who  had  resided  within  the  district 
and  carried  on  his  business  there  for  only 
two  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy  against  him. 

76.  In  re  Oldstein  (D.  C,  Ore.),  25  Am. 
B.  R.  138,  409  Fed.  182;  In  re  Filer  (D.  C, 
N.  Y.),  5  Am.  B.  R.  332,  108  Fed.  209; 
Matter  of  Davis  (D.  C,  N.  J.),  33  Am.  B.  R. 

16,  217  Fed.  113. 

77.  In  re  Berner  (Ref.,  Ohio),  3  Am.  B.  R. 
326;  In  re  Scott  (D.  C,  Mass.),  7  Am.  B.  R. 
39,  111  Fed.  144;  In  re  Waxelbaum  (D.  C, 
N.  Y.),  3  Am.  B.  R.  267,  97  Fed.  662;  In  re 
Olisdell  (Ref.,  K.  Y.),  2  Am.  B.  R.  424. 

The  burden  of  eBtablishing  a  change  of 
domicile  is  not  discharged  by  showing  that 
the  bankrupt  had  decided  to  remain  per- 
manently away  from  his  old  domicile,  with- 
out showinff  an  intention  to  remain  perma- 
nently in  the  new  place.  Matter  of  Davis 
(D.  C,  N.  J.),  33  Am.  B.  R.  16,  217  Fed.  113. 

Relinquishment  of  domicile. —  Where  the 
bankrupt  had  formerly  relinquished  both  bis 
residence  and  domicile  in  the  State  of  New 
York  in  order  to  acquire  a  residenoe  in  Kew 
Jersey,  which  would  justify  him  in  bringing 
an  action  for  divorce,  he  should  not  be  per- 
mitted to  eeek  the  jurisdiction  of  a  district 
court  in  New  York  to  be  relieved  of  his  debts. 
Matter  of  Lipphart  (D.  C,  N.  Y.),  28  Am. 
B.  R.  706,  201  Fed.  103. 

78.  In  re  Blair  (D.  C,  N.  Y.),  3  Am.  B.  R. 
688,  99  Fed.  76. 

79.  Matter  of  Sage  (D.  C,  Mo.),  36  Am. 
B.  R.  436,  224  Fed.  626. 


40 


COUBTS   OF   BaNKBUPTOY   AND   JURISDICTION.  [§    2,    (1), 


slight  importance.  Cases  may  arise  where  it  may  be  useful,  as  when  a  debtor 
attempts  to  escape  bankruptcy  by  denying  domicile.  Residence  may  mean 
no  more  than  sojourning.  It  is  a  personal  presence  in  a  fixed  and  permanent 
abode  as  distinguished  from  a  temporary  occupation,  but  it  does  not  include 
as  much  as  domicile,  which  requires  an  intention  combined  with  residence*®^ 
If  the  residence,  not  amounting  to  a  domicile,  continues  for  the  required  por- 
tion of  the  three  months  preceding  the  filing  of  the  petition  in  bankruptcy,  it 
will  be  sufiScient  to  .clothe  the  court  with  jurisdiction.®^  If  change  of  residenoe 
is  asserted  the  burden  of  proof  is  upon  lam  who  asserts  it^ 

d.  Principal  place  of  business.—  (1)  In  gbneeal. —  A  court  of  bankruptcy 
may,  under  subdivision  1  of  this  section,  adjudge  a  person  bankrupt  who  has 
had  his  principal  place  of  business  within  the  territorial  jurisdiction  of  the  court 
for  the  preceding  six  months  or  the  greater  portion  thereof  although  he  may 
not  have  resided  or  had  his  domicile  herein  during  such  period.  The  former 
Bankruptcy  Act  used  the  words  "  carried  on  business  ^'  instead  of  "  had  their 
principal  place  of  business"  as  in  the  present  section.^  Principal  place  of 
business  means  the  place  where  the  principal  affairs  and  business  of  the  debtor 
are  transacted,®*  as  a  principal  and  not  as  an  agent  or  employee;  generally 
speaking  a  person  who  is  employed  by  another  on  a  salary,  having  no  business 
of  his  own,  may  not  have  a  "  place  of  business,"  within  the  meaning  of  the 
Bankruptcy  Act®^  The  residence  of  the  debtor  will  not  control  as  to  his  prin- 
cipal place  of  business;  he  may  reside  in  one  district  and  be  adjudged  a  bank* 
rupt  in  another  district  in  which  he  has  his  principal  place  of  business.®** 

(2)  Of  coEroBATioNs. —  The  question  as  to  what  constitutes  a  principal 
place  of  business  arises  more  frequently  in  respect  to  a  corporation.  It  is  not 
necessarily  where  the  manager  happens  to  be  located  or  the  stock  book  and 
record  book  to  be  kept,  although  those  are  significant  facts.  The  determination  of 
the  principal  place  of  business  of  a  corporation  is  to  be  gathered  from  a  general 
survey  of  the  corporation's  activities  and  depends  upon  a  comparison  of  the  ac- 
tivities at  each  place  in  respect  to  their  character,  importance  and  amount.®^  The 
principal  office  of  a  corporation  as  specified  in  its  articles  of  incorporation  will 
not  control.  The  principal  place  of  business  may  not  be  conclusively  determined 
byrhedesignationthereof  in  a  certificate  of  incorporation  or  of  authority  to  trans- 
act business,  unless  it  actually  appears  that  business  is  done  there.®^  The  district 


80.  In  re  Dlnglehoef  Bros.  (D.  C,  N.  Car.), 
6  Am.  B.  R.  242.  109  Fed.  866;  lu  re  Garncau 
(C.  C.  A.,  7th  Clr.),  11  Am.  B.  U.  679,  127 
Fed.  fl77,  citing  Tracey  v.  Tracey,  C2  N.  J. 
Equity  807,  48  Atl.  533;  Shaeffor  v.  Gilbert, 
78  Md.  66,  20  Atl.  434;  Matter  of  Lemon  (D.  C, 
Ohio),  30  Am.  B.  R.  638,  208  Fed.  SO;  Matter 
of  DaTis  (D.  C,  N.  J.),  33  Am.  B.  R.  16,  217 
Fed.    113. 

81.  Matter  of  Lemen  (D.  C,  Ohio),  80  Am. 
B.  R.  638,  206  Fed.  80. 

82.  In  re  Waxelbanm  (D.  C,  N.  Y.),  8  Am. 
B.  R.  267,  97  Fed.  662;  lu  re  Bassett  (D.  C, 
Wash.),  26  Am.  B.  R.  800,  189  Fed.  410. 

83.  Act  of  1867.  i  11.  The  language  of  the 
present  section  Is  more  exact  than  that  used 
in  the  former  act. 

84.  Milwaukee  Steamship  Co.  t.  City  of  Mil- 
wankee,  88  Wis.  680,  53  K.  W.  839,  18  L.  R.  A. 
863. 

85.  Matter  of  Lipphart  (D.  C,  N.  Y.).  28  Am. 
B.    R.   706,  201  Feil.   108. 

86.  In  re  Brlco  (D.  C,  Iowa),  2  Am.  B.  B.  197, 
93  Fed.  942;  In  re  Magie,  Fed.  Cas.  8.951.  Bee 
also  Gulnn  v.  Iowa  Cent.  Ry.  Co.,  14  Fed.  323, 
824,  which  is  to  the  effect  that  the  principal 
place  of  business  of  a  corporation  is  no  test  of 
residence.  A  natural  person  might  reside  in  one 
State  aud  have  his  principal,  or  for  that  matter 
his  sole  place  of  business  in  another  State.  See 
Am.  B.  R.  Dig.  I  19.  ,      _  ^      ^ 

A  farmer  who  llred  in  one  district  and  whose 


business  consisted  of  raising,  buying  and  sell- 
ling  farm  products,  buying  and  slaughtering 
lire  8to(k  and  selliug  the  meat  from  a  stall  in 
a  market  place  in  a  city  in  another  district 
where   he   exhibited   niid   sold  all   but  a  com- 

Eaiatively  small  portion  of  the  produce  handled 
y  him,  was  held  to  have  a  prlncip.il  place  of 
business  in  the  city.  In  re  Mackey  (D.  C,  Del.)» 
«  Am.  B.  R.  577,  110  Fed.  355. 

Partners  residing  in  other  districts. —  Evi- 
dence examined  and  held  sufficient  to  show 
that  the  principal  place  of  business  of  a  part- 
nership was  within  the  jurisdiction  of  the 
court  at  the  time  of  the  commencement  of 
involuntary  proceedings  against  it  and  dur- 
ing six  months  prior  thereto,  although  the 
members  of  the  nrm  resided  in  another  dis- 
trict and  there  conducted  &  smaller  business. 
Matter  of  Gurler  &  Co.  (D.  <X,  Iowa),  87 
Am.  B.  R.  418,  232  Fed.  1016. 

86a.  Matter  of  Worcester  Footwear  Oo. 
(D.  C,  Mass.),  41  Am.  6.  R.  695,  251  Fed. 
760. 

87.  Matter  of  Thomas  McNally  Co.  (D.  C 
N.  Y.),  31  Am.  B.  R.  382,  208  Fed.  291;  In 
re  Wenatchee-Stratford  Orchard  Co.  (D.  C, 
Wash.),   30   Am.   B.   R.    .'540,   205   Ff*d.   904; 


§  2,  (1).T 


Pbikoipal  Place  of  Business. 


41 


court  of  the  district  in  which  the  assets,  manufacturing  plant  and  business 
office. of  a  corporation  are  located  will  have  jurisdiction  as  against  the  court  of 
the  district  in  which  the  articles  of  incorporation  specify  that  the  principal 
place  of  business  is  located.®  Corporations  are  frequently  organized  under 
the  statutes  of  one  State  for  the  purpose  of  transacting  business  in  another 
State.  The  requirement  that  a  corporation  so  organized  shall  have  an  office 
within  the  State  where  incorporated  will  not  preclude  the  exercise  of  jurisdic- 
tion by  a  court  of  bankruptcy  in  a  district  other  than  that  in  which  such  office 
is  located.*®  If  the  office  be  the  place  where  the  business  affairs  of  the  corpora- 
tion are  managed  it  may  determine  the  jurisdiction  of  the  courts  although 


In  re  United  States  Lumber  Co.  (D.  C.» 
Wash.),  30  Am.  B.  R.  682,  685,  206  Fed.  236, 
siting  text;  Matter  of  Federal  Oontracting 
Oo.  (C.  C.  A.,  7th  Cir.),  32  Am.  B.  R.  381, 
212  Fed.  688. 

Articles  of  incorporation  as  determining. — 
Where  there  is  any  doubt  on  the  question  as 
to  the  principal  place  of  business  of  a  bank- 
rupt corporation  the  proper  course  would  be 
to  yidd  to  the  provisions  of  the  articles  of 
incorporation  in  determining  where  the  cor- 
poration's principal  place  of  business  is,  al- 
though the  fact  that  such  articles  fixed  a 
named  city  as  the  principal  place  of  business 
is  not  always  conclusive  of  the  question. 
Matter  of  Pennington  &  Co.  (D.  C,  Ky.),  35 
Am.  B.  R.  832,  228  Fed.  888. 

88.  Place  where  business  is  transacted. — 
Im  the  case  of  Dressel  y.  North  State  Lum- 
ber a>.  (D.  C,  N.  Gar.),  5  Am.  B.  R.  744, 
107  Fed.  255,  it  appeared  that  the  certificate 
of  incorporation  specified  the  home  office  of 
the  corporation  to  be  in  Detroit,  Mich.,  while 
all  its  assets,  its  plant  and  business  were 
located  in  Durham,  N.  O.  The  court  said: 
^'It  would  be  an  anomalous  construction  of 
the  law,  and  defeat  one  of  the  purposes  of 
the  bankruptcy  act,  to  hold  that  by  the  mere 
assertion  in  the  articles  of  association  a  cor- 

g oration  can  fix  its  principal  office  in  one 
tate  or  district  when  in  fact  all  its  property 
is  located  and  its  business  transacted  in  a 
distant  district,  and  thus  escape  the  jurisdic- 
tion of  the  courts  in  both  districts." 

See  also  Tiffany  v.  La  Plume  Condensed 
Milk  Oo.  (D.  C,  Pa.),  15  Am.  B.  R.  413, 
141  Fed.  444;  Milwaukee  Steamship  Co.  v. 
atj  of  Milwaukee,  83  Wis.  500,  53  N.  W. 
839,  18  L.  R.  A.  353;  Matter  of  Perry  Aldrich 
0>.  (D.  C,  Mass.),  21  Am.  B.  R.  244,  165 
Fed.  249;  In  re  Elmira  Steel  Co.  (D.  0., 
K.  Y.),  5  Am.  B.  R.  485,  109  Fed.  456;  Mat- 
ter of  Bcirmeister  Bros.  Co.  (D.  C,  N.  Y.), 
31  Am.  B.  R.  474,  208  Fed.  945,  holdmg  that 
the  bankruptcy  court  in  the  district  where  a 
corporation  for  the  last  six  months  has  had 
its  factory,  and  executive  office,  where  its 
books  have  been  kept  and  principal  banking 
done  and  payments  made,  has  jurisdiction  of 
a  voluntary  proceeding  notwithstanding  the 
creditors  have  the  day  before  filed  a  petitiin 
in  another  district  in  which  the  principal 
place  of  business  named  in  the  articles  of  in- 
eorporation  is  located. 


Location  of  property. — The  fact  that  the 
greater  portion  of  the  property  of  a  bankrupt 
corporation  is  at  a  given  place  is  some  evi« 
dence,  though  not  controllmg,  that  its  prin- 
cipal place  of  business  was  located  tnere. 
Matter  of  Pennington  A  Co.  (D.  C,  Ky.), 
86  Am.  B.  R.  832«  228  Fed.  388. 

The  plaoe  where  »  mining  corporation  car- 
ries on  extensive  operations,  where  Its  maps  aud 
original  deeds  of  property  are  kept,  wbere  a 
large  number  of  company  houses  aud  Impor- 
tant commissary  stores  are  maintained, 
where  the  balk  of  its  property  is  situated,  wbere 
suits  aud  liens  would  naturally  be  enforced, 
wbere  it  complied  with  the  statute,  aud  where 
its  superintendent  and  manager  actually  re- 
side, shonld  be  considered  Its  "principal  plaoe 
of  business,"  rather  than  an  office  in  another 
State,  in  which  the  books  were  kept,  the  general 
gnidance  of  the  business  eifected,  aud  from 
which  the  selling  was  conducted.  Contioental 
Coal  Cor.  y.  Roszelle  Bros.  (C.  C.  A,  6th  Clr.), 
S»  Am.  B.  R.  603,  242  Fed.  243. 

89.  In  re  Magid-Hope  BUk  Manafacturlng  Co. 
(D.  C,  Mass.).  6  Am.  B.  R.  610,  110  Fed.  35*2: 
Matter  of  Tennessee  Construction  Co.  (C.  C.  A, 
2d  Cir.),  32  Am.  B.  R.  405,  213  Fed.  83. 

Where  a  West  Virginia  eoal  eompany. 
though  its  charter  stated  that  its  principal 
place  of  business  was  in  that  State,  as  were  its 
miucs  aLd  real  estate,  had  from  the  time  of  its 
incorporation  and  for  six  months  prior  to  the 
commencement  of  bankruptcy  probeedings  main- 
tained its  executive  office  and  principal  place 
of  business  in  Philadelphia,  the  bankruptcy 
court  of  the  Eastern  District  of  Penusylyania 
having  first  acquired  jurisdiction  should  retain 
the  same  as  against  the  bankruptcy  court  in 
West  Virginia.  It  not  appearing  that  the 
greater  couvenlence  of  parties  would  be  pro- 
moted by  a  transfer.  In  re  Pennsylvania  Cons. 
Coal  Co.  (D.  C.  Pa.),  20  Am.  B.  R.  872,  163 
Fed.  579.  , 

Mining  eorporatlon  not  yet  engaged  In  basi- 
ness. —  The  charter  of  a  corporation  organised 
for  the  purpose  of  mining  provided  that  its 
principal  place  of  business  should  be  at  Phoe- 
nix, Arizona.  The  corporation  had  never  done 
any  mining,  but  its  activities  were  principally 
connected  with  the  sale  of  its  stock  and  the 
payment  of  its  running  expenses,  and  the  only 
place  in  which  business  had  been  conducted  was 
an  office  in  New  York  City,  the  rent  of  which 
was  being  paid  by  its  president  at  the  time 
the  board  of  directors  met  there  and  author- 
ized him  to  file  a  voluntary  petition.  The  books 
were  all  kept  there,  all  meetings  of  the  board 
were  held  there  and  all  moneys  of  the  company 
were  disbursed  from  there,  no  meetings  having 
ever  been  held  at  Phoenix,  except  the  technical 
ones  required  by  the  law  of  Arizona.  Held, 
that  the  principal  place  of  business,  if  any, 
was  in  New  York  City,  so  that  the  District 
Court  for  the  Southern  District  of  New  York 

had  Jurisdiction  to  adjudicate  ft  a  bankrupt  la 
voluntary  proceedings.  In  re  Ouanacevi  Tun- 
nel Co.  <C.  C.  A.,  2d  Cir.),  2»  Am.  B.  B.  7S^ 
201  Fed.  816. 
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factories,  mills  or  mines  in  another  district  are  operated  therefrom.^  The 
question  is  one  of  fact  to  be  determined  in  each  particular  case  by  the  character 
of  the  corporation,  its  purposes,  and  the  kind  of  business  it  is  engaged  in;^^ 
and  the  burden  of  proof  that  the  principal  place  of  business  was  in  a  certain 
district,  other  than  that  specified  in  the  articles  of  incorporation,  is  on  the 
petitioning  creditors.^  Business  transacted  in  a  district  by  a  receiver  of  a 
corporation  appointed  to  collect  assets  and  turn  them  into  money,  is  not  "  busi- 
ness "  as  meant  by  the  phrase  "  principal  place  of  business."  ^  The  failure 
of  a  foreign  corporation  to  secure  a  certificate  permitting  it  to  do  business  in  a 
State  does  not  affect  the  jurisdiction  of  a  court  of  baiiruptcy,  nor  alter  the 
fact  that  the  principal  place  of  business  of  the  corporation  is  where  its  prin- 
cipal business  is  done.  And  the  fact  that  a  foreign  corporation  has  filed  a 
certificate  in  a  public  office  designating  its  "place  of  business"  within  the 
state  does  not  establish  such  "  place  of  business  "  within  the  meaning  of  this 
section,  unless  business  is  actually  carried  on  at  such  placa®*  Where  there 
is  doubt  as  to  which  of  two  States  is  the  location  of  the  principal  place  of  busi- 
ness of  a  corporation,  it  should  be  decided  in  favor  of  the  State  in  which  it 
was  incorporated.*^  Where  there  are  two  alleged  bankrupt  corporations,  whose 
business  transactions  are  so  intermingled  as  to  be  impossible  of  separation, 
requiring  administration  under  one  jurisdiction,  the  proceedings  may  be  con- 


A  corporation  organized  in  Rhode  Island 

maintained  a  nominal  office  but  never  owned 
any  substantial  property  there.  It  acquired 
a  lease  of  a  theatre  in  Massachusetts,  made 
a  substantial  deposit  with  the  lessor,  in- 
stalled certain  chattels  used  in  its  business, 
and  never  had  any  office  from  which  its 
business  was  conducted,  except  that  connected 
with  the  theatre.  The  lessor  brought  an  ac- 
tion in  the  State  court  of  Massachusetts  in 
which  a  receiver  was  appointed,  and  a  judg- 
ment rendered  relieving  the  corporation  from 
forfeiture  upon  its  making  certain  payments, 
which  it  failed  to  do,  and  thereafter  a  peti- 
tion in  bankruptcy  was  filed  against  it  in 
Massachusetts.  Held,  that  the  corporation 
had  its  principal  place  of  business  in  the 
district  of  Massachusetts.  Matter  of  £.  & 
G.  Theatre  Co.  (D,  C,  Mass.),  35  Am.  B.  R. 
266,  223  Fed.  657. 

90.  In  re  Matthews  Consolidated  Slate  Co. 
(0.  C.  A.,  Ist  Cir.),  16  Am.  B.  R.  407,  144 
Fed.  737,  affg.  16  Am.  B.  R.  360,  144  Fed. 
724,  in  which  case  it  was  held  that  where 
a  corporation  owning  a  quarry  in  one  State 
but  whose  business  was  transacted  and  con- 
trolled from  an  office  in  another  State,  the 
principal  place  of  business  was  in  the  latter 
State.  See  also  In  re  Marine  Machine  and 
Conveyor  Co.  (D.  C,  N.  Y.),  1  Am.  B.  R. 
421.  91  Fed.  630. 

91.  In  re  Tygarts  River  Coal  Co.  (D.  C,  W. 
Va.),  30  Am.  B.  R.  183,  208  Fed.  178;  Matter  of 
Pennington  &  Co.  (D.  C,  Ky.).  35  Am.  B. 
R.  832.  228  Fed.  388;  Continental  Coal  Corp.  v. 
Roszelle  (C.  C.  A.,  6th  Clr.),  39  Am.  B.  R.  563, 
242  Fed.  243. 

Qnefctlon  of  fact.— The  principal  place  of 
business  of  a  corporation  during  the  six 
months  prior  to  the  filing  of  a  petition  In 
bankruptcy  is  to  be  determined  purely  by 
the  facts,   and   not   by   Intentions  of  the  cor- 


porate authorities  or  recitals  in  the  charter. 
Matter  of  San  Antonio  Land  &  Irrigation 
Co.  (D.  C,  N.  Y.),  36  Am.  B.  R.  512,  228 
Fed.  984. 

92.  Matter  of  Tennessee  Construction  Co., 
(C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  405,  213 
Fed.  33. 

Burden  of  proof. — ^Where,  in  involuntary 
bankruptcy  proceedings,  there  is  a  contest  as 
to  the  principal  place  of  business  of  the  bank- 
rupt  corporation,  the  burden  of  proof  is  on 
the  petitioning  creditors  to  establish  that 
fact  where  it  is  shown  by  the  articles  of 
incorporation  that  the  domicile  and  place  of 
residence  of  the  bankrupt  is  in  another  dis- 
trict. Matter  of  Pennington  &  Co.  (D.  C, 
Ky.),  35  Am.  B.  R.  832,  228  Fed.  388. 

93.  Matter  of  Perry  Aldrich  Co.  (D.  C., 
Mass.),  21  Am.  B.  R.  244,  165  Fed.  249. 

94.  In  re  Duplex  Radiator  Co.  (D.  C.» 
N.  Y.),  15  Am.  B.  R.  324,  142  Fed.  906; 
Matter  of  Perry  Aldrich  Co.  (D.  C,  Mass.), 
21  Am.  B.  R.  244,  165  Fed.  249. 

95.  Matter  of  McNally  Co.  (D.  C,  N.  Y.)^ 
31  Am.  B.  R.  382,  208  Fed.  291. 

96.  In  re  Tennessee  Construction  Co.  (D. 
C,  N.  Y.),  31  Am.  B.  R.  67,  207  Fed.  203, 
in  which  case  it  was  held  that  where  a  cor- 
poration, incorporated  in  Missouri  and  re- 
quired by  statute  to  keep  a  general  office  in 
that  State,  has  not  been  in  active  busineaa 
during  the  past  six  months,  and  its  principal 
business  in  this  State  during  such  period  has 
been  to  try  to  work  out  a  reorganization  w> 
that  its  assets  in  the  hands  of  a  receiver  in 
Missouri  may  bo  made  valuable,  a  bank- 
ruptcy court  in  New  York  will  not  assume 
jurisdiction;  affd.  32  Am.  B.  R.  405,  2ia 
Fed.  33. 
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ducted  in  the  court  first  acquiring  jurisdiction  regardless  of  the  location  of 
the  principal  place  of  business  of  one  of  sudi  corporations.^ 

e.  FreoediBg  six  months. — The  alleged  banlunipt  must  have  resided,  had  his 
domicile,  or  transacted  business  within  the  district  for  six  months  or  the  greater 
poirtion  thereof  preceding  the  application.  This  does  not  mean  tibe  full 
period  of  six  months  prior  to  the  filing  of  the  petition  ;^  a  residence,  domicile 
or  transaction  of  business  for  more  than  three  months,  whether  at  the  beginning 
or  end  of  the  period  of  six  months,  will  be  sufficient^  The  apparent  intent  of 
the  section  is  that  no  adjudication  may  be  had  where  three  months  have  not 
elapsed  since  the  alleged  bankrupt  acquired  a  domicile,  residence  or  place  of 
business  within  the  district^^  It  has  been  held  that  where  a  voluntary  peti- 
tion was  filed  prior  to  the  expiration  of  such  period,  the  adjudication  should 
be  set  aside,  but  that  upon  proper  application  being  made  after  the  expiration 
of  such  period  a  new  order  of  adjudication  would  be  entered.^^^ 

f .  Alien  bankrupts. —  An  alien  may  be  adjudged  bankrupt,  provided  he  has 
property  within  the  United  States,  or,  if  he  has  been  adjudged  bankrupt  in 
the  bankruptcy  courts  of  another  country  and  does  not  reside  but  has  property 
within  the  United  Stateja.^^ 

g.  Property  within  district. —  The  jurisdiction  extends  also  to  persons  and 
corporations  who  reside,  have  a  domicile  or  place  of  business  in  another  dis- 
trict provided  they  have  property  within  the  district  in  which  the  jurisdiction 
is  exercised.  The  actual  situs  of  the  property  of  a  person  or  corporation  will 
control,  and  the  general  doctrine  mobUia  seqwimter  personam  will  not  apply.  ^ 


87.  In  re  Southwestern  Bridge  &  Iron  Co., 
(D.  C,  Kan.),  13  Am.  B.  R.  304,  133  Fed. 
668;  In  re  Alaeka- American  Fish  Co.  (D.  C, 
Wash.),  20  Am.  B.  R.  712,  162  Fed.  498, 
citing  Collier  on  Bankruptcy  (6th  Ed.),  p. 
17. 

98.  In  re  Ray  (Bel.,  Wash.),  2  Am.  B.  R. 
168.  Contra,  In  re  Stokes  (Ref.>  Wash.),  1 
Am.  B.  R.  36. 

M.  In  re  Plotke  (C.  C.  A.,  7th  Clr.)."  sT'Am.  B. 
R.  171,  104  Fed.  964.  44  C.  C.  A.,  282;  In  re 
R.  H.  Williams  (D.  C,  Ark.),  9  Am.  B.  R.  736, 
128  Fed.  38;  Matter  of  Uarrls  (Bef.,  N.  J.),  11 
Am.  B.  R.  649;  In  re  Berner  (Ref..  Ohio),  3  Am. 
B.   R.  325. 

The  act  of  1867  contained  the  words  "for  the 
six  months  next  precedlnsr  or  for  the  longest 
period  during  such  six  months/'  which  were 
construed  as  giving  the  court  Jurisdiction  to 
adjudge  one  a  bankrupt  if  he  had  resided  only 
one  day  In  the  district,  provided  he  had  not 
resided  a  longer  period  in  any  other  district. 
See  In  re  Foster,  3  N.  Bank.  Rep.  236;  In  re 
Goodfellow,  3  N.  Bank.   Rep.  452. 

Greater  i>ortion  of  six  months. —  If  it  be  made 
to  appear  to  the  satisfaction  of  the  court  that 
an  alleged  bankrupt  has  not  had  his  residence, 
domicile  or  place  of  business  within  the  juris- 
diction of  the  court  for  the  period  of  six 
months  or  the  greater  portion  thereof,  the  pro- 
ceeding should  be  dismissed.  Finn  v.  Caro- 
lina Portland  Cement  Co.  (C.  C.  A.,  5th  Clr.), 
37  Am.  B.   R.  440,  232  Fed.  815. 

100.  In  re  Tully  (D.  C,  N.  Y.),  19  Am.  B.  R. 
604.  156  Fed.  634. 

A  debtor  who  has  departed  from  the  State 
and  established  his  residence  in  another  jarls- 
dictlon  more  than  three  months  prior  to  the 
commencement  of  bankruptcy  proceedings 
against  him,  is  not  subject  to  the  Jurisdiction 
of  the  court  In  the  district  of  his  former  resi- 
dence. Matter  of  Fackelman  (D.  C.  Cal.),  41 
Am.  B.   R.   14.  248  Fed.  565. 


101.  Objectiott  as  to  realdenoe  by  creditors. 
—  In  re  Tully  (D.  C,  N.  Y.),  19  Am.  B.  R. 
604,  156  Fed.  634,  in  which  the  court  said: 
'^ut  it  would  be  a  hardship  which  certainly 
no  court  would  allow,  unless  it  is  without 
jurisdiction  to  prevent,  for  a  creditor,  as  in 
the  case  at  bar,  to  conceal  from  the  court 
the  defect  in  the  allegation  as  to  residence, 
to  stand  by  and  allow  proceedings  to  go 
on  before  the  referee,  and  then  when  the 
estate  has  been  administered,  and  the  matter 
progressed  to  the  point  where  the  bankrupt 
applied  for  a  discharge,  successfully  nullify 
the  proceedings  to  which  he  has  been  a  party, 
and  cause  the  bankrupt  the  expense  of  an 
additional  proceeding,  where  no  end  would 
apparently  be  accomplished  except  harassing 
the  bankrupt." 

102.  See  discussion  under  section  4  of  thb 
work.  Matter  of  Berthond  (D.  C,  N.  Y.), 
36  Am.  B.  R.  555,  231  Fed.  529,  holding 
that  where  an  alien  residing  abroad  and  hav- 
ing a  deposit  with  a  bank  in  New  York  City 
made  a  general  assignment  in  England,  and 
a  petition  in  bankruptcy  was  filed  against 
<him  in  the  district,  including  New  York 
City,  within  four  months  after  the  assign, 
ment,  the  bankruptcy  court  has  jurisdiction. 

103.  The  meanmg  of  the  word  ''prop- 
erty" under  section  2  of  the  Bankruptcy 
Act,  giving  jurisdiction  of  a  corporation  hav- 
ing property  within  a  district  but  its  prin- 
cipal place  of  business,  residence,  or  domicile 
without  the  United  States,  should  be  much 
the  same  as  that  under  judicial  decisions 
relatmg  to  matters  of  taxation  and  attach- 
ment,  and  the  situs  of  property  is  not  to  be 
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h.  Semoral  from,  one  distriot  to  anofher.<—  The  removal  of  a  person  from 
one  district  to  another  for  the  purpose  of  pretending  to  acquire  a  residence  so 
that  a  petition  in  bankruptcy  might  be  filed  by  him  in  a  district  in  which 
he  did  not  reside,  with  the  intention  of  leaving  the  place  as  soon  as  his  dis- 
ehai^  was  granted,  does  not  make  him  a  resident  of  the  district,  and  such 
facts  being  disclosed  upon  his  examination,  his  creditors  may  have  the  pro- 
ceedings dismissed  for  want  of  jurisdiction,  the  adjudication  in  bankruptcy 
not  beng  conclusive  upon  them,^^ 

i.  Effect  of  adjndieation,  in  rem. —  An  adjudication  acts  both  in  personam 
and  in  rem.  The  property  of  the  bankrupt  at  once  vests  in  the  trustees  subse- 
quently to  be  appointed,  remaining  meanwhile  in  custodia  legis*  In  this  the 
law  is  defective,  and  the  resxdtant  difficulties  and  dangers  are  not  fully  met  by 
§2(8)  authorizing  the  appointment  of  receivers.  In  the  absence  of  an  officicd 
with  powers  and  functions  similar  to  those  of  the  official  receiver  in  England,^* 
the  custody  of  the  court  in  the  interregnum  between  the  filing  of  the  petition 
and  the  appointment  and  qualification  of  the  trustee  is  often  more  theoretical 
than  actual  The  practice  has  grown  up  in  some  districts  of  appointing 
receivers  in  all  cases;  this  rests  on  doubtful  authority,  because  not  always 
*'  absolutely  necessary  for  the  preservation  of  estates,"  is  expensive  and  some- 
times proves  an  interference  with  the  right  given  the  creditors  to  choose  their 
trustee.  In  other  districts,  the  attorney  in  charge  is  held  responsible  for  the 
property.  In  still  others,  the  property  is  in  effect  put  under  the  seal  of  the 
court  by  being  locked  up  and  the  keys  delivered  to  the  referee.  While  the 
rules  of  the  western  district  of  Michigan  establish  the  practice  of  making  the 
referee  to  whom  the  case  has  been  referred  and  who  is^  therefore,  "  the  court " 
as  well,  eo  nomine  the  receiver  in  every  voluntary  case.*^ 

m.     CLAIM& 

Subdivision  '2  of  the  section  authorizes  a  court  of  bankruptcy  to  allow, 
disallow,  and  reconsider  the  allowance  or  disallowance  of  claims.  This  juris- 
diction will  be  fully  discussed  hereafter.*^ 

IV.    RECEIVESS,  APPOINTMBNT  AND  POWERS. 

a.  In  general. —  A  court  of  bankruptcy  may,  under  subdivision  8  of  thia 
section,  appoint  receivers  of  the  property  of  the  alleged  bankrupt  when  abso- 
lutely necessary  for  the  preservation  of  the  bankrupt  estate,  "  after  the  filing 
of  the  petition  and  until  it  is  dismissed  or  the  trustee  is  qualified."  The  court 
may  also,  under  subdivision  15,  make  such  orders  and  interlocutory  judgments 
and  issue  such  process  as  may  be  necessary  for  the  enforcement  of  the  provisions 
of  the  act  This  is  in  recognition  of  the  equity  powers  of  the  court  and 
authorizes  intervention  by  the  court,  through  a  receivership  or  otherwise,  to 


determined  by  general  doctrines,  sach  as 
"  mohilia  sequunter  personam.*'  Cori>orate 
stock  and  bond  certificates  pledged  with  & 
trust  company  and  money  in  an  account  with 
the  trust  company  is  property  within  the  dis- 
trict so  as  to  confer  jurisdiction.  But  a  de- 
posit to  meet  unpaid  coupons  is  a  trust  de- 
posit belonging  to  the  holders  of  the  coupons, 
and  is  not  property  within  the  district  bo- 
longing  to  Uie  bankrupt.  Matter  of  San 
Antonu)  Lend  &  Irrigation  Co.  (D.  €.,  N.  Y.) , 


36  Am.  B.  R.  672,  228  Fed.  984. 

104.  In  re  Gameau  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  679,  127  Fed.  677.  See  alfl* 
In  re  Oldstein  (D.  a.  Or.),  26  Am.  B.  R. 
138,  182  Fed.  400. 

106.  Eng.  Bankruptcy  Act  of  1883,  |§  6^ 
71. 

106.  As  to  appointment  of  receiver  when 
necessary  for  preservation  of  estate^  see 
paragraph  but  one,  et  seq, 

107.  Bankr.  Act,  §  67,  pott. 


8  3,  (8).] 
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preserve  the  property  of  the  all^d  bankrupt  If  appointed  under  the  former 
proyision  he  is  the  custodian  of  me  estate^  but  may  be  clothed  with  such  powers 
as  to  the  court  may  seem  necessary,  subject,  however,  to  the  title  to  be  acquired 
by  the  trustee  upon  his  appointment  and  qualification.^^  The  necessity  of 
providing  for  the  appointment  of  a  receiver  is  obvious.  A  considerable  time 
must  necessarily  elapse  between  the  filing  of  a  petition  and  the  adjudication 
of  bankruptcy  and  selection  and  qualification  of  a  trustee.  During  this  period 
opportunity  may  be  afforded  for  the  dissipation  or  depreciation  of  the  assets 
eidietr  by  the  alleged  bankrupt,  or  by  iMrd  persons,  with  or  without  his 
connivance.^* 

b.  When  receiver  should  be  appointed.—  (1)  When  absolutely  K^cEsaAST. 
—  The  power  to  appoint  may  be  exercised  in  either  voluntary  or  involuntary 
proceedings.  The  power  to  appoint  is  statutory  and  may  only  be  exercised 
when  **  absolutely  necessary  for  the  preservation  of  estatea''  ^^    The  necessity 


IM.  Compare  In  re  Plxen  (D.  C,  Cal.).  2  Am. 
B.  R.  822,  96  Fed.  748,  and  In  re  Florcken  (D. 
C„  Cal.),  6  Am.  B.  li.  802.  107  Fed.  241,  with 
BoouYllle  Nat.  Bank  v.  Blakey  (C.  C.  A..  7tli 
Clr.),  6  Am.  B.  R.  13,  107  Fed.  891;  Whittlesey 
V.  Becker  &  Co.  (N.  Y.  App.  Diy.),  2$  Am.  B. 
B.  672,  142  N.  Y.  App.  Dlv.  313;  Matter  of 
Larkey  (D.  C,  N.  J.),  32  Am.  B.  B.  287,  214 
Fed.  867. 

100.  In  re  Benedict  (D.  C^  Wis.),  15  Am.  B. 
B.  232,  140  Fed.  65. 

Object  of  reoeivershlp. —  The  dnty  required 
and  the  power  conferred  clearly  are  that  the 
recelyer  or  the  marshal  should  take  possession 
of  property  that  would  otherwise  go  to 
waste,  and  hold  it  and  preserve  it,  so  that  it 
might  come  to  the  trustee,  when  selected,  with- 
out needless  injury.  BoouTille  Nat.  Bank.  y. 
Blakey  (C.  C.  A.,  7th  Cir.),  0  Am.  B.  R.  13,  107 
Fed.  801. 

Prefer  nation  of  assets  and  appointment  of 
receiver. —  Courts  of  bankruptcy  are  invested 
with  such  jurisdiction  at  law  and  equity  as 
win  enable  them  to  exercise  original  jurisdic- 
tion In  bankruptcy  proceedings,  in  vacntlon,  in 
chambers,  and  during  their  respective  terms,  to 
appoint  receivers  or  marshals,  in  caso  the 
courts  shall  find  it  absolutely  necessary  for 
the  preerration  of  estates,  to  take  charge  of 
the  property  of  bankrupts  after  the  filing  of  the 
petition,  and  until  It  Is  dismissed  or  the  trus- 
tee is  qualified.  Darrough  y.  First  National 
Bank  of  Claremore  (Okl.  Sup.  Ct.),  37  Am.  B. 

B.  76,  156  Pac.  101.     See  Am.  B.  B.  Dig.  I  207. 
Qnasi-recelversbip.— Where  unusual  efforts  are 

required  to  preserve  an  estate  pending  bank- 
ruptcy proceedhigs,  receivership  is  usually 
called  for;  but  even  where  full  receivership  Is 
not  demanded,  a  court  of  bankruptcy  may  and 
should  eserc-lse  a  (^luiffi- receivership,  to  the  ex- 
tent at  least  of  making  provisions  In  advance 
for  necessary  services  Intended,  In  case  of 
bankruptcy  adjudication,  to  be  made  a  charge 
against  the  estate.  Matter  of  Estate  of  Kln- 
nane  Co.  (C.  C.  A.,  6th  dr.),  39  Am.  B.  B.  693, 
242    Fed.   760.  ^  ««     . 

llOt  Bryan  y.  Bernheimer,  181  TJ.  S.  188,  5 
Am.  B.  R.  623;  In  re  Florcken  (D.  C,  Cal.).  5 
Am.  B.  R.  802,  107  Fed.  241;  In  re  Rosenthal 
(D.  C,  N.  J.).  16  Am.  B.  R.  443,  144  Fed.  548, 
holding  that  an  order  a^poiutlqg  a  receiver  In  a 
voluntary  bankruptcy  will  be  set  aside  where 
the  petition  merely  states  that  the  bankrupt 
verily  believes  that  such  an  appointment  will 
be  to  the  benefit  of  all  persons  in  interest.  Bee 
also  in  re  Knopf  (D.  C,  8.  Car.),  16  Am.  B. 
R.  432,  144  Fed.  246;  In  re  Moody  (D.  C,  Iowa), 
12  Am.  B.  B.  718,  131  Fed.  625;  Faulk  &  Co. 
y.  Btelner  (C.  C.  A.,  6th  Clr.),  21  Am.  B.  R. 
623,  165  Fed.  861;  Sprague  v.  Margolls  Co.  (D. 

C,  Haas).,  82  Am.  B.  R.  602,  211  Fed.  IH ; 
Badden  Clothing  Co.  v.  Bumham-Munger-Root 
Dry  Goods  Co.  (C.  C.  A.,  8th  Clr.).  86  Am.  B. 
B.  116,  228  Fed.  470;  Matter  of  Uargadlne-Mc- 


Kettrick,  etc  Co.  (D.  C,  Mo.),  80  Am.  B.  B. 
142,  239  Fed.  155;  Matter  of  Rodrigues  (D.  C, 
Porto  Rico),  40  Am.  B.  R.  685,  10  Porto  Rico 
Fed.  162,  260 ;  Matter  of  Independent  Mach.,  etc^ 
Corp.  (C.  C.  A.,  2d  Cir.),  41  Am.  B.  R.  517,  251 
Fed.  484;  Walker  Qrain  Co.  v.  Gregg  Grain  Co. 
(C.  C.  A.,  6th  Cir.),  44  Am.  B.  R.  230,  260  Fed. 
1022. 

Insolvency  an  essential  prereqnlalte.-^  Matter 
of  Hargadlne-McKlttrick,  etc.  Co.  (D.  C,  Mo.), 
89  Am.  B.  R.  142,  239  Fed.  155. 

Absolate  necessity  of  appointment. —  In  the 
case  of  Matter  of  Oakland  Lumber  Co.  (C.  C  A., 
2d  Clr.),  23  Am.  B.  R.  181.  174  Fed.  634,  the 
court  said :  '*  Congress  recognized  the  neces- 
sity for  caution  by  limiting  the  appointment  of 
receivers  to  cases  where  It  is  *  absolutely  neces- 
sary' for  the  preservation  of  the  estate.  In 
other  words,  the  reason  for  such  interference 
with  such  rights  of  property  must  be  clear, 
positive  and  certain.  Of  course  cases  frequently 
arise  where  this  remedy  may  be  necessary, — 
cases  where  there  Is  a  reason  to  believe  that 
the  property  may  be  stolen  or  secreted,  or 
turned  over  to  favored  creditors.  But  fraud 
cannot  be  presumed,  neither  con  danger  to 
property  be  predicated  of  acts  which  are 
honest  and  lawful.  It  cannot  be  presumed  that 
an    assignee    under    a    State    law    Intends    to 

elunder  the  fund  he  Is  appointed  to  administer, 
nless  something  be  shown  to  the  contrary  the 
presumption  is  persuasive  that  during  the  in- 
terval between  the  filing  of  the  petition  and 
the  oppointment  of  a  trustee,  the  property  will 
be  entirely  safe  In  the  hands  of  the  assignee." 
And  see  Ingram  y.  Ingram  Dart  Lighterage  Co. 
(D.  C,  Ga.),  84  Am.  B.  B.  622,  226  Fed.  58. 

The  court,  upon  an  application  for  the  ap- 
pointment of  a  receiver,  is  entitled  to  know  the 
truth  as  to  the  condition  of  the  estate.  Matter 
of  Veler  (C.  C.  A..  6th  Cir.),  41  Am.  B.  R. 
736,   249  Fed.  633. 

PreMrvaiion  of  estate.— *  In  no  case  should  a 
receiver  In  bankruptcy  be  appointed  except 
where,  upon  clear  and  convincing  proof,  the 
court  finds  it  absolutely  necessary  for  the  i>rc- 
servation  of  the  estate,  liatter  of  Oakland 
Lumber  Co.  <C.  C.  A.,  2d  Clr.),  23  Am.  B.  R. 
181,  174  Fed.  634.  An  alleged  bankrupt  can- 
not, by  his  consent,  waive  the  llmitattion  as  to 
the  necessity  of  the  appointment  of  a  receiver 
for  the  preservation  of  the  estate.  Faulk  dc 
Co.  V.  FtJner  (C.  C.  A.,  6th  Cir.),  21  Am.  B. 
R.  623,  165  Fed.  861.  See  also  In  re  Desrochers 
(D.  C,  N.  Y.),  25  Am.  B.  R.  708,  183  Fed.  901. 

Property  In  hands  of  State  eonrt  receiver, — 
Where  the  property  of  a  bankrupt  is  lawfully 
In  the  hands  of  a  receiver  appointed  by  a  State 
court,  a  bankruptcy  court  will  not  appoint  a 
receiver,  ao  to  do  so  would  be  entirely  nselesa 
and  futile.  Matter  of  Hargadlne-McKlttrick, 
etc.  Co.  (D.  C,  Mo.),  80  Am.  B.  B.  143;  28»  FOd. 
16S. 
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of  showing  that  the  receivership  is  necessary  for  the  preservation  of  the  estate 
will  not  be  obviated  by  the  consent  of  the  bankrupt.**^  And  it  must  affirma- 
tively appear  that  the  assets  of  the  alleged  bankrupt  are  likely  to  be  dissipated 
or  wasted  pending  the  adjudication.-^^^ 

(2)  Caution  to  be  used. —  Unless  the  creditors  as  a  whole  are  to  be  bene- 
fited by  the  receivership,  a  receiver  should  not  be  appointed.  It  must  appear 
that  the  appointment  will  protect  their  interests  by  the  preservation  of  the 
estate.  A  creditors'  petition  for  a  receivership  will  usually  be  granted  where 
it  appears  that  otherwise  the  bankrupt's  estate  will  be  left  wholly  unprotected^ 
and  be  subject  to  dissipation,  especially  where  there  is  no  fraud  or  collusion 
and  the  other  interested  parties  do  not  object.^**  The  court  will  carefully 
scrutinize  arrangements  made  whereby  attorneys  for  the  parties  are  to  profit 
by  the  receivership;  if  it  appears  that  the  appointment  was  secured  by  con- 
nivance of  the  interested  parties  and  their  attorneys  and  that  some  motive 
existed,  as  an  agreed  division  of  the  fees  or  the  like,  for  securing  such  appoint- 
ment, ihe  court  should  vacate  the  order.^" 

(3)  Effect  of  assignment  foe  benefit  of  cbebitobs. —  "Where  an  assign- 
ment for  the  benefit  of  creditors  has  been  made  within  the  four  months  period^ 
constituting  an  act  of  bankruptcy,  and  an  assignee  or  receiver  of  the  property 
of  the  debtor  has  been  appointed  by  a  State  court,  the  power  of  a  bankruptcy 
court  to  appoint  a  receiver  is  not  restricted.  ^^^  This  is  apparent  when  it  is 
considered  that  an  assignment  for  creditors  within  the  four  months  period  is 
an  act  of  bankruptcy  and  when  made  the  basis  of  involunta:ry  proceedings,  the 
property  assigned  immediately  becomes  subject  to  administration  in  bank- 
ruptcy.^^* The  court  may,  in  its  discretion,  recognize  the  assignee  for  the 
purpose  of  preserving  the  alleged  bankrupt's  estate,  or  appoint  a  receiver,  if 
the  circumstances  warrant  it,  and  may  restrain  the  assignee  from  administering 
the  estate.^^^ 

(4)  Effect  of  appointment. —  Coincident  with  the  filing  of  a  petition 
the  court  acquires  control  of  the  property  of  the  alleged  bankrupt,  and  to 
properly  exercise  this  control,  it  is  thereupon  vested,  under  the  subdivisions 


111.  Faulk  &  Co.  T.  Stelner  <C.  C.  A.,  5th 
ar.),  21  Am.  B.  B.  623,  165  Fed.  861.  In  which 
the  court  said:  "It  was  not  Intended,  we 
think,  that  the  bankrupt,  by  his  consent,  could 
remove  the  limitation  of  the  statute,  and  au- 
thorize the  appointment  of  a  receiver,  where  It 
was  not  necessary  for  the  preservation  of  the 
estate.  Provisions  of  the  act  for  the  protection 
of  the  bankrupt  cannot  be  waived  by  him  if 
such  provisions  also  serve  to  prote<^  the  bank- 
rupt's  creditors." 

118.  In  re  Standard  Cordage  Co.  (D.  C,  N. 
y.),  30  Am.   B.   K.  448,  184  Fed.  156. 

118.  In  re  Iluddleston  (D.  C,  i>a.),  21  Am. 
B.   R.  669,  167  Fed.  428. 

114u  Matter  of  Oshwitz  (D.  C,  N.  T.).  25  Am. 

B.  R.  504,  183   Fed.  590;  In   re  Desrochers   (D. 

C,  N.  Y.),  25  Am.  B.  R.  703.  183  Fed.  991. 

111.  Appointment  of  receiver  after  Quallflca- 
tlon  of  assignee  for  benefit  of  creditors. —  The 
power  of  the  bankruptcy  court  to  appoint  a  re- 
ceiver is  not  affected  by  the  fact  that  an  as- 
slfcnment  for  the  benefit  of  creditors  has  been 
executed  and  that  the  assignee  named  therein 
has  qualified.  Whether  to  appoint  a  receiver  in 
a  given  case  is  a  matter  for  the  exercise  of  a 
proper  discretion,  and  depending  upon  the  ques- 
tion whether  the  assigTiee  is  a  proper  custodian 
of  the  property  during  the  period  between  the 
filing  of  the  petition  and  the  election  of  a 
trustee.      Matter   of   Federal   Mall   &    Express 


Co.  (D,  C.  N.  T.),  37  Am.  B.  R.  240,  283  Fed.  «W. 
And  see  In  re  Oakland  Lumber  Co.  (C.  C.  A., 
2d  Clr.),  23  Am.  B.  R.  181,  174  Fed.  634;  Matter 
of  D.  &  E.  Dress  Co.  Inc.  (D.  C,  N.  Y.),  40  Am. 
B.  R.  360,  244  Fed.  885. 

116.  In  re  Outmelllg  (D.  C,  N.  Y.),  1  Am.  B. 
R.  78,  90  Fed.  475;  s.  c.  on  appeal,  1  Am.  B.  R. 
388,  02  Fed  337;  Matter  of  Federal  Mall  & 
Express  Co.  (D.  C,  N.  T.),  87  Am.  B.  R.  240, 
233  Fed.  691. 

117.  Matter  of  D.  &  B.  Drees  Co.  Inc.  (D.  C, 
N.  Y.),  40  Am.  B.  R.  360,  244  Fed.  886;  Matter 
of  Federal  Mail  &  Express  Co.  (D.  C.  N.  Y.). 
37  Am.  B.  R.  240,  233  Fed.  601,  holding  that  in 
all  cases  where  a  petition  in  bankruptcy  has 
been  filed  within  four  months  of  making  a 
general  assignment,  the  bankruptcy  court  has 
both  the  power  and-  the  absolute  discretion  to 
restrain  the  assignee  from  administering  the 
estate.     See  Am.  B.  R.  Digest,  I  935. 

Intervention  by  creditors. — If  creditors  have 
accepted  a  deed  of  trust  or  general  assign- 
ment for  the  benefit  of  creditors  and  the  trustee 
or  assignee  therein  Is  a  party  to  or  bound  by 
the  proceedings  wherein  such  assignment  is  clc- 
clared  to  be  void,  the  creditors  are  without 
sufficient  equity  to  Justify  their  snosequent  in< 
terventlon  to  have  the  order  made  in  pueh  pro- 
ceeding set  aside.  Matter  of  Dashiell  (C.  C.  A.» 
6th  Clr.).  40  Am.  B.  R.  649,  246  Fed.  866. 
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above  referred  to,  with  full  power  to  designate  officers  of  the  court,  either  a 
receiver  or  marshal,  to  preserve  such  property,  to  the  end  that  the  interests  of  the 
creditors  may  be  protected.  ^^  The  power  to  appoint  a  receiver,  where  the 
court  has  acquired  jurisdiction  of  the  parties,  is  not  affected  by  the  fact  that 
the  respondent,  a  corporation,  was  not  subject  to  adjudication  as  a  bankrupt."^ 
It  seems  that  if  a  receiver  is  appointed  in  an  involuntary  case,  before  adjudi- 
cation, he  must  give  a  bond.^*^  The  official  status  or  regularity  of  appointment 
of  a  receiver  is  not  subject  to  collateral  attack. ^^ 

c.  Practice  on  appoinhnent. — (1)  Application. —  Before  reference  of  the 
bankruptcy  proceeding,  the  application  for  a  receiver  should  be  made  to  the 
judge;  after  that  time  to  the  referee.^^  The  application  should  state  facts 
showing  that  a  receiver  is  absolutely  necessary  for  the  preservation  of  the 
estate,^  and  should  be  accompanied  by  a  bond  as  required  by  §  3-e  of  the 
bankruptcy  act^^  The  application  may  be  on  affidavits  of  parties  in  interest, 
showing  the  requisite  facts.  A  petition  which  fails  to  all^e  or  is  not  accom- 
panied by  affidavits  showing  that  the  appointment  is  absolutely  necessary 
for  the  preservation  of  the  estate  is  insufficient.^'  The  *  proceedings  for  the 


118.  In  re  Kleinhan*  (D.  C,  N.  Y.),  7 
Am.  B.  R.  604,  113  Fed,  107. 

The  title  to  the  property  of  the  alleged 
bankrupt  remains  in  him  until  adjudica- 
tion, subject  to  the  control  of  the  court  to 
be  exercised  either  by  a  receiver  or  the  mar- 
shal, if  otherwise  the  interests  of  the  cred- 
itors are  not  sufficiently  protected.  In  re  La 
Plume  Milk  Co.  (D.  C,  Pa.),  16  Am.  B.  R. 
729,  146  Fed.  1013. 

Pending  and  prior  to  the  adjudication  in 
bankruptcy  title  to  the  bankrupts'  property 
still  remains  in  them.  But  the  court  may 
take  into  its  custody  and  control  this  prop- 
erty pending  an  adjudication.  Whittlesey 
V.  BecW  &  €o.,  25  Am.  B.  R.  672,  677,  142 
N.  Y.  App.  IMv.  313. 

Effect  of  appointment  on  right  to  acquire 
lien. —  An  order  of  the  bankruptcy  court 
appointing  a  general  receiver  of  the  bank- 
rapt'e  entire  estate,  directing  the  delivery  of 
such  estate  to  him  as  far  as  possible  by  the 
bankrupt,  and  enjoining  all  other  persons 
from  transferring  or  otherwise  interfering 
with  the  property,  assets  and  effects  of  the 
bankrupt,  effects  a  sequestration  of  the  bank- 
rupt's estate  to  such  an  extent  as  to  prevent 
the  acquisition  of  any  new  lien  thereon. 
Agnew  V.  Board  of  Education  (Ct.  of  Chan., 
N.  J.),  83  N.  J.  Equity  49,  33  Anu  B.  R.  132, 
89   Atl     1046. 

119.  in  re 'mil  Co.  (C.  C.  A.,  7th  Cir.), 
20  Am.  B.  R.  73,  159  Fed.  73. 

120.  Bankr.  Act,  §  3-e,  post 

121.  Ross  V.  Stroh  (C.  C.  A.,  3d  Cir.),  21 
Am.  B.  R.  644,  165  Fed,  628. 

122.  Gen.  Ord.  XIL  As  to  the  effect  that 
after  the  order  referring  a  case  to  a  referee, 
the  proceedings,  except  such  as  are  required 
by  the  act  or  by  the  general  orders  to  be  had 
before  the  judge,  shall  be  had  before  the  ref- 
-eree,  see  In  re  Florcken  (D.  C,  Cal.)i  5  Am. 
B.  R.  802,  107  Fed.  241. 

Form  of  application  for  receiver  before 
adjudication,  see  Form  No.  64,  post;   Form 


No.  52,  Hagar  &  Alexander's  Bankr.  Forms, 
2d  Ed. 

123.  In  re  Oakland  Lumber  Co.  (C.  C.  A., 
2d  Cir.),  23  Am.  B.  fR.  181,  174  Fed.  634; 
In  re  Rosenthal,  (D.  C,  N.  J.),  16  Am.  B. 
R.  448,  144  Fed  548. 

124.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  354,  135  Fed.  472. 

Bond  required  upon  appointment. —  It  le 
the  evident  purpose  of  section  3-e  of  the 
Bankruptcy  Act,  requiring  a  bond  by  an  ap- 
plicant for  the  appointment  of  a  receiver, 
to  protect  the  alleged  bankrupt  from  all 
costs,  expenses,  and  damages  incident  to  the 
seizure  of  his  property,  not  only  up  to  the 
time  of  appeal,  if  there  be  an  appeal,  but 
until  final  adjudication  or  an  order  of  the 
court  turning  back  the  property.  If  no 
bond  should  be  given  under  said  eection,  or 
if  a  bond  be  given  and  it  proves  to  be  in- 
adequate the  applicant  for  the  appointment 
of  the  receiver  would  still  be  liable,  and,  in- 
dependent of  the  bond,  he  could  be  com- 
pelled to  pay  the  costs  and  expenses 
of  the  receivership.  Upon  the  appoint- 
ment of  &  receiver  on  the  application 
of  a  creditor  the  allej^ed  bankrupt  can  be 
Identified  only  by  a  bond  executed  pursuant  to 
section  3-e  of  the  Bankruptcy  Act  and  he  must 
resort  to  this  to  recover  his  damages  and  ex- 
penses upon  the  discharge  of  the  receiver.  But, 
if  it  appears  to  the  alleged  bankrupt  that  the 
bond  is  Inadequate,  he  may  apply  to  the  court 
to  require  the  creditor  to  give  an  additional 
and  sufficient  bond.  Hill  Co.  v.  U.  S.  Fidelity 
Co.  (Sup.  Ct..  111.).  265  111.  634,  33  Am.  B.  R. 
781,  107  N.   E.  194. 

12».  Faulk  &  Co.  V.  Stelner  (C.  C.  A.,  6th  Cir.), 
21  Am.  B.  R.  623,  165  Fed.  861 ;  Matter  of  Oak- 
land Lumber  Co.  (C.  C.  A.,  2d  Cir.),  23  Am. 
B.  R.  181,  174  Fed.  634;  In  re  New  Chattanooga 
Hardware  Co.  (D.  C,  Tenn.),  27  Am.  B.  R.  77, 
190  Fed.   241. 

Sufficiency  of  petition. —  It  is  not  enough  to 
allege  the  neceslty  for  the  appointment  of  a 
receiver  In  the  language  of  the  statute,  but 
the  moving  papers  must  set  forth  the  specific 
facts  which  reasonably  establish  such  neces- 
«ity.  Matter  of  Hargndine-MrKittrick,  etc.,  Co. 
(D.  C,  Mo.),  39  Am.  B.  R.  142.  239  Fed.  155. 
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appointment  of  a  receiver  are  not  a  part  of  the  proceedings  for  adjudicatiom 
but  are  ancillary  thereto;  the  application  for  a  receiver  diould  therefore  be 
separate.^^  The  law  does  not  authorize  an  application  by  the  attorney  of  the 
creditors.  The  analogy  of  the  statute  suggests  that  it  be  accompanied  with  a 
consent,  signed  by  a  goodly  number  of  creditors,  and  a  request  that  a  named 
person  be  appointed ;  or,  if  not  so  accompanied,  the  appointment  may  be  with- 
held until  the  wishes  of  creditors  can  be  ascertained.  The  Bankruptcy  Act 
does  not  limit  the  right  to  apply  for  the  appointment  of  a  receiver  to  any 
one  or  more  of  the  petitioning  creditors,  but  provides  that  any  party  in  interest 
may  make  application  for  such  appointment  This  necessarily  includes  any 
creditor  who  has  a  provable  debt  against  the  bankrupt  that  would  be  affected 
by  his  dischai^e^  whether  he  be  one  of  the  petitioning  creditors  or  not'^ 

(2)  Notice  of  application. —  Notice  of  the  application  for  the  appoint- 
ment of  a  receiver  is  proper;  the  statute  does  not  esqpressly  require  it,  but 
it  should  be  given  except  in  rare  cases,  where  it  is  apparent  that  irreparable 
loss  or  injury  is  threatened  or  that  notice  might  defeat  the  very  purpose  of  the 
receivership.^^  An  appointment  without  notice  is  not  in  a  constitutional  sense 
a  deprivation  of  properly  without  due  process  of  law.^^ 

(8)  Obdeb  op  appointment. —  Whether  a  receiver  should  be  appointed  is 
a  judicial  question  to  be  determined  by  the  court ;  its  determination  may  not 
be  compelled  by  mandamus.^^  The  order  of  appointment  should  fix  the  amount 
of  the  receiver's  bond,  and  distinctly  specify  his  powers  and  duties.  Should 
he  find  the  order  insufficient,  he  may,  of  course,  apply  for  modifications,  fixing 
or  increasing  his  powers.  He  should  be  ready  at  the  first  meeting  of  creditors 
with  a  report  and  account,  which  should  then  be  audited  and  his  allowance 
fixed ;  whereupon  he  should  turn  over  the  property  to  the  trustee.    This  pro- 


186.  KeceiveTBliip  pFOoeedinss  ancUlaxy  to 
bankruptcy  prooeediags. —  It  is  apparent 
from  a  consideration  of  the  provisions  of  the 
bankruptcy  act  that  a  petition  for  adjudica- 
tion  and  an  application  for  the  appointment 
of  a  receiver  are  separate  and  distinct^  and 
that  the  receivership  proceedings  are  but  an- 
cillarv  to  the  proceedings  in  bankruptcy. 
Hill  Co.  ▼.  U.  S.  fidelity  Co.  (Sup.  Ct.,  fu.), 
265  ni.  634,  33  Am.  B.  R.  7S1,  107  N.  E. 
104. 

IVT.  HiU  Co.  V.  U.  S.  Fidelity  Co.  (Sup. 
Ct,  111.),  265  lU.  534,  83  Am.  B.  R.  7S1, 
107  N.  E.  194. 

12S  Latimer  v.  McNeal  (C.  C.  A.,  3d 
Cir.),  16  Am.  B.  R.  43,  142  Fed.  451,  affg. 
In  re  Francis  (D.  C,  Pa.),  14  Am.  B.  R. 
676,  136  Fed.  912;  In  re  Abrahamson  & 
Bretstein  (Ref.,  N.  Y.),  1  Am.  B.  R.  44; 
Faulk  &  Co.  V.  Steiner  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  623,  165  Fed.  861. 

189.  Due  process  of  law. —  In  the  case  of 
Latimer  v.  McNeal  (C.  C.  A.,  3d  Cir.),  16 
Am.  B.  R.  43,  45,  142  Fed.  451,  the  court 
said:  "Now,  as  respects  the  matter  of 
notice,  it  wiU  be  observed  that  the  Bank- 
rupt Act  does  not  expressly  require  notice 
to  be  given  the  bankrupt  before  the  ap- 
pointment of  a  receiver,  under  the  pro- 
vision   quoted.      Such    appointment,    more- 


over, does  not  deprive  the  bankrupt  of  Ms 
property  without  due  process  of  law,  for 
the  appointoient  is  essentially  for  the 
temporary  custody  of  his  property  with  a 
view  to  its  presennation.  Furtnermwe  there 
occur  well-recognized  instances  of  auch 
ui^ency  as  to  dispense  with  notice;  as  where 
irreparable  loss  or  injury  is  impending,  or 
where  notice  might  defeat  the  very  purpose 
of  the  receivership.  We  are,  indeed,  of  the 
opinion  that  except  in  rare  cases  a  receiver 
ought  never  to  be  appointed  without  notice 
to  the  alleged  bankrupt.'' 

AndUary  appointment — ^A  bankruptcy 
court  in  the  district  other  than  that  in  which 
the  bankruptcy  proceedings  are  pending  has 
no  jurisdiction  to  appoint  a  receiver  of  the 
property  of  the  alleged  bankrupt,  except 
upon  motion  in  open  court  upon  such  notice 
to  the  persons  in  the  actual  possession  of 
property  so  located  and  to  those  otherwise 
mterested,  as  will  in  the  circumstances  con- 
stitute due  process  of  law,  as  required  by  the 
constitution  of  the  United  States.  Ross- 
Meehan  Foundry  Co.  v.  Southern  Car  & 
Foundry  Co.  (D.  C,  Tenn.),  10  Am.  B.  R. 
624,  124  Fed.  403. 

130.  Edinburg  Coal  Co.  v.  Humphreys 
(0.  C.  A.,  7th  Cir.),  13  Am.  B.  R.  593,  134 
Fed.  839. 
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eednre  rests  on  custom  and  the  analc^  of  the  administrative  features  of  the 
statute,  rather  than  on  the  law  or  the  rules  of  the  courts.^^ 

d.  Powers  of  receiver. — (1)  In  gbnkbal. —  The  powers  of  the  receiver  will 
depend  on  the  purpose  for  which  he  is  appointed.  They  are  limited  hy  the 
powers  specified  in  the  order  of  appointment,^^  or  by  the  jurisdiction,  directly 
or  otherwise,  of  the  court  which  appoints  him.^®^  If  appointed  for  the  preser- 
vation of  the  bankrupt  estate  under  authority  of  §  2  (3),  he  becomes  a  mere 
custodian.  He  may  take  custody  of  whatever  is  plainly  the  property  of  the 
bankrupt,  and  against  which  no  third  party  makes  any  claim  with  color  of 
titla^^  He  is  a  statutory  receiver  and  possesses  the  powers  conferred  upon 
him  by  the  statute^  or  sudi  as  may  necessarily  be  implied  from  the  powers  so 
confeired.^ 

(2)  Saub  of  pbopbbtt  by  bbobivxb. —  When  appointed  for  the  preserva- 
tion of  the  estate  the  court  may,  for  cause,  order  a  sale  of  the  property  in  hi» 
possession,'^  if  it  appear  that  the  property  be  of  a  perishable  nature  and  sale 


181.  Where  a  innTiihal  ig  required  to 
seize  and  take  poeseeBion  of  the  property 
of  the  alleged  bankrupt  the  specutl  war- 
rant to  him  should  be  in  the  form  pre- 
•cribed  in  official  forms  in  bankruptcy  num- 
ber 8;  the  bond  of  the  marshal  is  prescribed 
by  form  number  10.  These  forms  do  not 
applv  to  receivers.  In  supplementary  forms 
numbers  101-104  are  found  petition  and 
orders  for  the  appointment  of  receivers  be- 
fore and  after  adjudication.  These  will  be 
found  useful  in  practice  in  reoeiverahipa.  See 
also  Hagar  &  Alexanders'  Forms  on  Bank- 
ruptcy (2nd  Ed.),  Nos.  52,  63,  68,  6&. 

Vacating  receivership. —  While  the  ques- 
tions presented  by  the  creditors'  petition 
and  the  all^;ed  ^bankrupt  corporation's 
answer  remain  undetermined,  and  there  is 
nothing  to  indicate  that  its  assignee  for 
creditors  was  not  an  honest,  capable  and  re- 
aponsible  man,  in  whose  hands  the  property 
of  the  estate  was  entirely  safe,  an  ea  parte 
order  appointing  a  receiver  granted  upon 
the  filing  of  the  petition  in  be^ruptcy  will 
be  reversed  with  costs  and  the  receivership 
vacated.  Matter  of  Oakland  Lumber  Co. 
(C.  C.  A.,  2d  Cir.),  23  Am.  B.  R.  181,  174 
Fed.  634.  To  the  same  efifect  is  the  case 
of  in  re  Desroschers  (D.  C,  N.  Y.),  25  Am. 
B.  R.  703,  183  Fed.  991. 

182.  Matter  of  Metropolitan  Motor  Car  Co. 
(D.  C,  Wash.),  35  Am.  B.  R.  539,  225  Fed. 
274. 

183.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 
B.  R.  232,  140  Fed.  55.  It  seems  well  es- 
tablisbed  that  a  receiver  appointed  in  any 
proceeding,  who  relies  upon  his  authority 
as  an  officer  of  the  court,  has  no  authority 
to  do  any  c^cial  act  outside  of  the  Juris- 
diction of  the  court  appointing  him.  Great 
Western  Mining  k  Mfg.  Co.  v.  Harris,  198 
U.  S.  561;  Hale  v.  Allinson,  188  U.  S.  66; 
Booth  V.  Clark,  17  How.  (U.  S.)  327.  A 
receiver  of  a  corporation  appointed  in  a 
court  other  than  a  court  of  bankruptcy,  may 
eonteal  the  adjudication  of  the  corporation 
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as  a  bankrupt.  Matter  of  Hudson  River 
Electric  Power  Co.  (D.  C,  N.  Y.),  23  Am- 
B.  R.  191,  173  Fed.  934,  affd.  25  Am.  B.  R. 
504,  183  Fed.  701. 

134.  In  re  Michaelis  k  Lindeman  (D.  C.^ 
N.  Y.),  27  Am.  B.  R.  299,  196  Fed.  718. 

135.  ^A  statutory  receiver  is  one  ap-^ 
pointed  in  pursuance  of  special  etatutory 
provisiona  He  derives  his  power  from  tho 
statute,  and  to  it  must  look  for  the  duty 
Imposed  on  him.  He  possesses  such  power 
only  as  the  statute  confers,  or  such  as  may 
be  fairly  inferred  from  the  general  scope  of 

the  law  of  bis  appointment.  We  are  therefbre 
relerrea  to  the  Bankrupt  Act  to  ascertain  the 
powers  of  the  bankruptcy  court  to  appoint  a 
receiver  and  the  extent  of  the  power  which  the 
act  confers  upon  him. 

♦i."***K  *  ^f  plainly  was  not  contemplated 
that  the  receiver  or  the  marshal  so  designated 
should  supersede  the  trustee,  or  exercise  the 
jreneral  powers  conferred  upon  a  trustee.  There 
is  no  such  power  specially  conferred  or  any  pro- 
visions of  the  act  from  which  such  power  can 
reasonably  be  implied.  Such  temporary  re- 
ceiver, whether  he  be  a  marshal  or  another  is 
not  a  trustee  for  the  creditors,  but  Is  a  care- 
taker and  custodian  of  the  visible  property 
pending  adjudication  and  until  a  selection  of 
a  trustee.  If  in  any  sense  a  trustee,  he  Is 
trustee  for  the  bankrupt,  in  whom  is  the  title 
to  the  property  until  it  passes  by  operation  of 
law  as  of  the  date  of  adjudication  to  the  trustee 
selected  by  the  creditors.  The  duty  required 
and  the  power  conferred  clearly  are  that  the 
receiver  or  marshal   shall  take     posession     of 

Eroperty  that  would  otherwise  go  to  waste,  and 
old  it  and  preserve  it  so  that  it  might  come  to 
the  trustee,  when  selected,  without  needless  in- 
Jury."  Boonville  Nat.  Bank  y.  Blakey  (C.  C. 
A.,  7th  dr.).  6  Am.  B.  R.  13,  107  Fed.  801. 

After  an  adjudication  In  bankruptcy  a  re- 
ceiver is  no  longer  merely  a  custodian  of  prop- 
erty which  may  be  ordered  returned  to  the 
alleged  bankrupt,  but  of  property  which  is 
then  in  the  course  of  administration.  In  ad- 
dition to  the  duties  devolving  upon  him  as  a 
Eresenrer  of  property  actnally  in  his  possession, 
e  is  a  proper  person,  pending  the  appoint- 
ment of  a  trustee,  to  carry  out  any  orders  which 
the  court  may  make  for  the  enforcement  of  the 

8 revisions  of  the  Bankruptcy  Act.     Matter  of 
ottlieb  (D.  C,  N.  T.),  40  Am.  B.  B.  247,  246 
Fed.  1S9. 

isa  In  re  Becker  (D,  C  Fa.),  8  Am.  B.  B. 
412,  SB  Fed.  407. 
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thtredf  is  necessary  in  order  to  preserve  it^^  But  it  mufirt;  be  remembered  that 
pending  and  prior  to  an  adjudication  the  property  of  the  bankrupt  still  belongs 
to  him,  and  title  thereto  only  vests  in  the  trustee  after  an  adjudication  has 
been  obtained.^^  The  importance  of  the  question  as  to  whether  a  sale  by  a 
receiver  so  appointed  may  be  ordered  is  lessened,  when  it  is  considered  that  the 
court  mav  direct  a  trustee  when  appointed  to  ratify  a  sale  so  made  by  the 
receiver.^^*  General  Order  XVII  provides  for  an  order,  upon  the  petition 
of  a  receiver  directing  him  to  sell  part  or  the  whole  of  the  bankrupt's  estate; 
if  the  same  is  perishable,  and  it  appears  that  there  will  be  loss  if  it  is  not 
sold  immediately.^*^  If  there  is  any  irregularity  in  a  sale  by  a  receiver  the 
lemedy  is  in  the  bankruptcy  court  upon  the  application  of  the  trustee  or  of  a 
creditor.  It  cannot  be  attacked  by  one  who  was  not  a  creditor  of  the  estate  in  an 
action  .against  the  alleged  purchaser.^^*^* 

(8)  Suits  by  becefveb.* — The  question  has  also  arisen  as  to  whether  a 
receiver  before  adjudication  may  be  permitted  to  bring  suit  for  the  recovery 
of  the  property  of  the  bankrupt  not  in  his  possession.  The  weight  of  authority 
is  against  the  right  of  a  receiver  to  sue  to  recover  such  property."^  But  it 
has  been  held  in  a  well-considered  case  that  where  property  has  been  fraudu- 
lently and  illegally  transferred  by  a  bankrupt  within  the  four  months  period, 
the  court  may,  acting  under  authority  of  §  2  (3),  appoint  a  receiver  of  such 
property,  since  by  the  terms  of  the  act^^  such  transfer  was  declared  null  and 
void  and  the  property  involved  to  be  the  property  of  the  bankrupt.^*^  In  this 
and  similar  cases  it  was  assumed  that  the  court  in  the  exercise  of  its  equity 
jurisdiction  could  protect  the  rights  of  creditors  by  the  appointment  of  a 
receiver,  by  injunction  or  any  other  appropriate  remedy.^**  It  is  suggested 
that  if  the  receiver  is  appointed  "  for  the  preservation  of  the  estate,"  under 
the  statute,  his  powers  must  be  restricted,  necessarily,  to  suits  respecting 
property  in  the  possession  or  which  should  have  been  in  the  possession  of  the 


187.  Sale  for  preservation. —  In  the  ease  of  In 
re  Kelly  Dry  Goods  Co.  (D.  C,  Wis.),  4  Am.  B. 
B.  528,  102  Fed.  747,  it  was  held  that  as  a  gen- 
era] rule  no  order  of  sale  should  be  made  un- 
til after  adjudication  unless  the  property  la  of 
such  a  nature  that  a  sale  is  necessary  to  pre- 
serve its  value. 

Perlslmble  property. — In  the  case  of  In  re 
Garner  &  Co.  (I),  C,  Ala.).  18  Am.  B.  R.  733.  135 
Fed.  914,  and  In  re  Harris  (D.  C,  Ala.),  1» 
Am.  B.  R.  635,  155  Fed.  216,  the  court  limited 
the  right  to  order  a  sale  of  perishable  property 
to  cases  in  which  it  was  clear  to  the  court  that 
the  property  was,  in  fact,  perishable  In  part  or 
In  its  entirety,  or  would  greatly  deteriorate,  if 
held  without  a  sale,  and  only  that  portion  which 
was  of  such   nature  could   be  ordered  sold. 

Sales  by  receivers  In  bankruptcy  are  Justified 
only  when  property  is  perishable  or  is  rapidly 
depreciating  in  value  on  a  falling  market  or 
for  other  reasons.  In  re  Dcsro<Iiors  (D.  C,  N. 
Y.),  25  Am.  B.  R.  703.  1*53  Fed.  091;  In  re  Duke 
&  Son  (D.  C,  Ga.),  28  Am.  B.  R.  105,  190  Fed. 
199. 

Rights  of  persons  having  claims. — Where  a 
receiver  in  bankruptcy  was  forced  to  sell  a  herd 
of  hogs  very  promptly,  there  being  no  funds  to 
purchase  feed,  persons  having  any  rights, 
claims  or  property  in  any  of  the  hogs  should 
be  afforded  an  opportunity  to  litigate  and 
establish  them  against  the  proceeds.  Gealey  v. 
South  Side  Trust  Co.  (C.  C.  A.,  3d  Clr.),  41  Am. 
B.   R.  645,  249  Fed.   180. 

13«.  Bankr.  Act,  §  70-a,  poMt;  In  re  La  Plume 
Condensed  Milk  Co.  (D.  C.,  Pa.*),  16  Am.  B. 
R.    729.    731,    145    Fed.    1013. 

189.  Ellis  V.  Feeney  Ar  Slieehan  (N.  Y.,  App. 
Dlv.),  43  Am.  B.  R.  559,  187  App.  Div.  (N.  Y.) 
481.     As  to  sales  by  trustee,  see  discussion  un- 


der   I    70-b.    sub-title    "Sales   by    trustee." 

140.  See  Gen.  Ord.  XVII,  and  cases  cited 
thereunder,  post, 

140a.  Ellis  V.  Feeney  &  Sheehan  (N.  Y.  App. 
Dlv.),  43  Am.  B.   R.  650,  187  App.  Dlv.  481. 

141.  Boonvllle  Nat.  Bank  v.  Blakey  (C.  C. 
A..  7th  Clr.).  6  Am.  B.  R.  13,  107  Fed.  891,  in 
which  the  court  said:  "The  receiver  or  marshal 
takes  possession  of  the  visible  property  of  the 
bankrupt  for  delivery  to  the  trustee,  not  to 
pursue  the  debtors  of  the  estate,  nor  to  en- 
force rights  of  action  vested  in  the  trustee 
alone,  nor  to  Involve  the  estate  in  possibly  un- 
neces.sary  litigation."  Guaranty  Title  &  Trust 
Co.  V.  Pearlman  (D.  C,  Pa.),  16  Am.  B.  R.  461. 
144  Fed.  550:  In  re  Dunseath  (D.  C,  Pa.),  22  Am. 

B.  R.  75,  1(J8  Fed.  973;  In  re  Lebrecht  (D.  C, 
Tex.),  14  Am.  B.  R.  445,  135  Fed.  878;  Frost 
V.  Latham  &  Co.  (D.  C,  Ala.),  25  Am.  B.  R. 
313,  ISl  Fed.  806.  Contra:  In  re  Fixen  (D.  C. 
Cal.),   2  Am.    B.   R.   822,  96  Fed.   748. 

1438.  Bankr.   Act,    S   67 -e.  _       ^.       ^^ 

143.  Horner-Gaylord  v.  Miller  &  Benedict  (D. 

C,  W.  Va.),  17  Am.  B.  R.  257,  147  Fed.  295. 
But  see  Contra:  Frost  v.  Latham  (D.  C,  Ala.). 
25  Am.  B.  R.  313,  181  Fed.  866,  in  which  it  was 
held  that  receivers  in  bankruptcy  may  not 
maintain  suits  to  recover  fraudulent  or  prefer- 
ential transfers  made  prior  to  bankruptcy. 

Upon  a  flctltlouB  sale  of  property  shortly 
prior  to  the  adjudication,  no  title  passes  to 
the  fraudulent  vendee,  and  the  receiver  is  en- 
titled to  the  possession  of  the  property.  In 
re  Siegel  (D.  C,  N.  Y.),  21  Am.  B.  R.  154,  104 
Fed.  559.  _    _ 

144.  In  re  Schrom  (D.  C,  Iowa),  3  Am.  B.  R. 
352,  97  Fed.  760. 

Filing  petition  to  recover  moneys  fraudu- 
lently  held.— it  is   the  duty   of  a    receiver   to 
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bankrupt,  and  constitute  the  corpus  of  the  estate.  The  recovery  of  property 
fraudulently  or  preferentially  transferred  is  a  function  of  the  trustee,  and 
ordinarily  will  be  left  to  him.  In  any  event  a  receiver  may  not  be  autliorized 
to  sue  in  a  district  other  than  the  one  in  which  he  is  appointed,^*^  but  an 
ancillary  receiver  may  be  appointed  to  aid  in  protecting  the  assets  in  any 
district  pending  the  selection  of  a  trustee.^*^  Where  the  circumstances  are  such 
that  it  would  be  impossible  for  a  receiver  to  apply  to  the  court  of  his  appoint- 
ment to  enforce  the  delivery  of  property  belonging  to  the  estate  which  might 
be  dissipated  and  the  estate  suffer  an  irreparable  loss,  he  may  maintain  a  suit 
for  its  protection  in  any  district  where  the  property  may  be.^*'  If  property 
is  wrongfully  taken  from  a  receiver  he  must  retake  it  or  recover  the  damage^ 
for  the  conversion  and  account  therefor  to  the  court^^*^* 

e.  Possession  "by  receiver. — (l)  Custodian  of  peopebty. — ^A  receiver 
appointed  under  this  section  for  the  *'  preservation  of  the  estate,"  is  merely 
a  custodian  of  the  property  of  the  alleged  bankrupt,  until  the  question  of 
bankruptcy  is  adjudicated. ^^^    He  takes  no  title  to  the  property.^*^ 

(2)  Peopeety  claimed  advebsely. —  In  the  interim  between  Supreme 
Court  decisions  in  Bardes  v.  Bank^*^  and  Bryan  v.  Bernheimer,"^  it  was 
generally  conceded  that  receivers  had  not  power  to  take  possession  of  property 
claimed  adversely,  even  if  to  act  only  as  custodians.  Since  the  latter  case, 
however,  the  lower  courts  have  been  confirmed  in  their  earlier  opinions  that 
the  district  court  had  power  to  direct  receivers  or  the  marshals  to  seize  and 
hold  the  property  of  the  bankrupt  wherever  found ;  this  is  something  very  dif- 
ferent from  a  summary  settlement  of  a  controversy  as  to  the  title  of  property 
so  seized,  which  must  usually  be  by  plenary  suit."^  But,  though  such  juris- 
diction exists,  it  will  rarely  be  exercised.*^  An  injunction,  either  in  the  pro- 
ceeding,^" or  in  an  ancillary  action  in  equity  to  prevent  the  adverse  claimant 
from  disposing  of  the  property,^**  will  usually  be  enough.  Nor  should  courts 
of  bankruptcy,  through  their  receivers,  seize  property  claimed  adversely  and 
already  in  the  custody  of  a  State  court;  comity  requires  that  the  first  court 
obtaining  jurisdiction  shall  retain  it  until  ousted  by  its  consent.*^  Thus, 
though  there  is  ample  jurisdiction  to  take  possession  of  such  property,  the 
trustee  should  always  apply  to  the  State  court  in  the  first  instance.^"    If  a 


brlns  to  the  court's  attention,  by  petition,  any 
matters  wbicli  may  saggest  the  advisability  of 
making  an  order  that  u  third  person  shall  turn 
over  to  the  receiver  moneys  of  the  banlcrupt 
held  by  him.  Matter  of  Gottlieb  (D.  C,  N.  Y.), 
40  Am.   B.    R.   247. 

145.  In  re  Nat.  Mercantile  Agency  (D.  C, 
Pa.),  12  Am.  B.  11.  189.  128  Fed.  C39;  Matter  of 
Dunseath  (D.  C,  Pa.),  22  Am.  B.  R.  75,  168 
Fed.  »73. 

146.  In  re  Benedict  (D.  C,  Wis.),  15  Am.  B. 
R.  232,  140  Fed.  55;  Matter  of  Dunseath  (D.  C, 
Pa.).  21  Am.  B.  B.  742,  168  Fed.  973. 

147.  In  re  Dempster  (C.  C.  A.,  8th  Cir.).  22 
Am.  B.  R.  751,  172  Fed.  353. 

147a.  Ellis  V.  Feeney  &  Sheehan  (N.  Y.  App. 
Plv.),  43  Am.  B.  R.  559.  187  App.  Div.  (N.  Y.) 
4S1. 

Assignment  of  c»ase  of  »ctIoii. —  A  cause  of 
action  by  a  receiver  for  the  conversion  of  prop- 
erty belonging  to  the  bankrupt  estate  Is  not 
assignable  by  him  and  does  not  pass  by  Im- 
plication. Ellis  V.  Feeney  &  Sheehan  (N.  Y. 
App.  Dlv.),  43  Am.  B.  R."  659,  187  App.  Div.  481. 

148.  Matter  of  Larkey  (D.  C,  N.  J.),  32  Am. 
B.  R.  287,  214  Fed.  867;  In  re  Leonard  (D.  C, 
Nev.),  24  Am.  B.  R.  97,  177  Fed.  503;  In  re 
Michaelis  v.  Llndeman  (D.  C.  N.  Y.),  27  Am. 
B.  R.  299,  196  Fed.  718. 

149.  Matter  of  Larkey    (D.   C,   N.  J.),  32  Am. 


Am.    B.    R.    287.   214   Fed.   867;    Whlttlesley    t. 
Becker  &   Co.    (N.  Y.  Sup.   Ct.),  25  Am.  B.   R. 
672  142   N.   Y.   Supp.  104ii;  Vaughn-Carlton   Co. 
T.  Studebaker  Corporation  of  America   (Ga.  Ct 
of  App.),  42  Am.  B.  R.  402.  97  S.  B.  99. 

Respective  rights  of  receiver  in  bankruptcy 
and  bankrupt  administratrix  continuing  *  de- 
cedent's business,  see  Matter  of  Tletje  (D.  C, 
N.  Y.).  41  Am.  B.  R.  816,  253  Fed.  283. 

160.  4  Am.  B.  R.  163,  178  U.   S.  625. 

15L  5  Am.  B.  R.  623,  181  U.  S.  188. 

152.  In  re  Etheridge  Furniture  Co.  (D.  C, 
Ky.),  1  Am.  B.  R.  112,  92  Fed.  329;  In  re 
Young  (C.  C.  A.,  8th  Cir.),  7  Am.  li.  R.  14,  111 
Fed.  158;  In  re  Tune  (D.  C,  Ala.),  8  Am.  B. 
R.  285,  115  Fed.  f)06. 

158.  Compare  **  Effect  on  Auxiliary  Remedies," 
In  Section  Twenty-three  of  this  work. 

154.  See  "  Jnfunctiona  other  than  affainat 
Suits/*  In  this  section,  post. 

166.  As  In  Beach  y.  Macon  Grocery  Co.  (C. 
C.  A.,  5th  Clr.),  8  Am.  B.  R.  751,  116  Fed.  143. 

166.  For  Instance,  see  In  re  Russell  <C.  C. 
A.,  2d  Cir.),  8  Am.  R.  R.  658.  101  Fed.  248.  But 
It  may  be  questioned  whether  this  doctrine  of 
comity  has  not  been  carried  too  far  in  such 
cases,  as  In  re  Shoemaker  (D.  C,  Va.),  7  Am. 
B.  R.  437,  112  Fed.  648,  and  In  re  Wells  (D.  C, 
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receiver  of  a  bankrupt  estate  is  in  possession  of  goods  the  title  to  which  is  in 
dispatOy  and  which  are  not  included  in  the  bankrupt's  schedules,  an  action  of 
replevin  will  not  lie  to  recover  the  goods  upon  the  theory  that  the  receiver 
was  holding  the  goods,  not  as  an  officer  of  the  court,  but  as  an  individuaL^*^ 
Where  a  receiver,  acting  under  an  erroneous  order,  takes  property  from  one 
claiming  to  be  the  owner,  without  his  consent,  the  property  should  be  returned 
to  him,  without  charge  of  any  kind,^** 

f .  Suits  against  receivers.—  The  Judicial  Code  provides  in  substance  that  a 
receiver  appointed  in  a  Federal  court  may  be  sued  without  leave  of  the  court 
"  in  respect  to  any  act  or  transaction  of  his  in  carrying  on  the  business  con- 
nected with  "  the  property  in  his  charge.^*^  It  has  been  held  that  this  provision 
applies  to  receivers  appointed  in  bankruptcy  proceedings  as  well  as  other 
Federal  receivers.  ^^  If  the  action  is  not  based  "  on  an  act  or  transaction  in 
carrying  on  the  business"  of  the  receiver  it  may  properly  be  stayed  if  not 
brought  with  leave  of  the  court  *^  A  receiver  may  not  defend,  compromise 
or  adjust  claims  against  the  estate  of  the  bankrupt. ^^  An  action  in  a  State 
court  against  a  receiver  upon  an  agreement  which  pertains  to  the  preservation 
of  the  estate,  or  business  connected  therewith,  may  not  be  stayed  by  an  order 
of  the  bankruptcy  court  ^•^ 

g.  Compensation  of  receiver. — (1)  In  gbnbbal. —  The  compensation  of 
receivers  was  not  limited  by  the  original  statute,  but  rested  in  the  sound  dis- 
cretion of  the  court**  His  compensation  may  only  be  allowed  for  services  per- 


Mo.).  8  Am.  B.  R.  75,  114  Fed.  222  Bee  com- 
luent  on  these  cuhcs  In  the  case  of  In  re  Don- 
nelly (D  C,  Ohio).  20  Am.  B.  R.  304,  300»  188 
Fed.  1001.  See  alio  dlscnsslon  under  Section 
l::icven  of  this  work,  and  '*  Jnjunottons  other 
than  <Bffatn9t  Suits,"  post,  in  this  section. 

157.  In  re  Lengert  Wagon  Co.  (D.  C.  N.  Y.), 
0  Am.  B.  R.  535.  110  Fed.  027;  Mauran  t.  Crown 
Carpet  Lining  Co.  (Sup.  Ct,  R.  I.),  6  Am.  B. 
R.  734;  Carllng  t.  Seymour  Lumber  Co.  (C.  C. 
A.,  5th  Cir.),  8  Am.  B.  R.  29,  113  Fed.  483;  In  re 
Watts,  10  Am.  B.  R.  113,  124,  100  U.  8.  1,  23 
Sup.  Ct.  718;  Gealey  t.  South  Side  Trust  Co. 
(C.  C.  A..  3d  Cir.).  41  Am.  B.  R.  045,  240  lB*ed. 
188;  Cudahy  Packing  Co.  v.  N.  J.  Dairy  Co. 
(N.  J.  Ct.  of  Ch.).  43  Am.  B.  R.  074,  lOT  Atl. 
147.  It  has  been  held  that  the  State  court 
which  yields  possession  may  retain  the  costs 
and  expenses  of  its  oiBcer.  Wilson  y.  Parr,  S 
Am.  B.  R.  280.  This  rule  was  conyincingly 
challenged  in  In  re  Rogers  (D.  C,  Ga.),  8 
Am.  B.  R.  723,  116  Fed.  435. 

A  baakmptcy  conrt  Iwe  power  by  summary 
order  to  compel  a  State  court  receiver  to  turn 
over  money  of  the  bankrupt  to  the  bankruptcy 
court  to  await  its  action  upon  the  question  of 
compensation,  fees  and  disbursements  of  that 
receiver.  Matter  of  Diamond's  Estate  (C.  C.  A., 
6th  Cir.).  44  Am.  B.  R.  268,  269  Fed.  70;  Com- 
pare Caragnaro  v.  Indian  Tire  Co.  (N.  J.  Ct 
of  Ch.),  44  Am.  B.  R.  137,  107  Atl.  648. 

158.  Murphy  v.  John  nofman  Co.  (U.  8.  Sup. 
rt).  211  U.  S.  6C2,  21  Am.  p.  R.  487,  affg.  187 
N.  Y.  648. 

ISO.  Beach  v.  Macon  Grocery  Co.  (C.  C.  A., 
nth  ar.),  11  Am.  B.  R.  104,  125  Fed.  613,  60 
C.  C.  A.  557.  But  a  receiver  should  not  be  com- 
pelled to  turn  over  property  to  a  claimant 
where  there  is  a  question  as  to  the  interests  of 
the  parties  In  such  property.  Matter  of  Mundle 
(D.  C,  N.  Y.),  13  Am.  B.  R.  490,  130  Fed.  691. 

160.  Judicial  Code,  I  60. 

101.  In  re  Kanter  &  Kohen  (C.  C.  A.,  2d  Cir.), 
9  Am.  B.  R.  372,  121  Fed.  084;  In  re  Smith  (D. 
C,  N.  Y.),  9  Am.  B.  R.  603.  121  Fed.  1014;  In 
re  Kelly  Dry  Goods  Co.  (D.  C,  Wis.),  4  Am,  B. 
n.  628,  102  Fed.  747. 


168.  Matter  of  Kalb  &  Berger  Mfg.  Co.  (a  C 
A.,  2d  Cir.),  21  Am.  B.  R.  393.  166  Fed.  886. 

103.  Bights  ond  duties  of  reoelvers  In  re- 
spect t9  claims  agmlnst  estate. —  In  the  case  of 
In  re  Helm  Milk  Product  Co.  (D.  C,  N.  Y.),  25> 
Am.  B.  R.  710,  1^3  Fed.  7S7,  the  court  said: 
"Receivers,  prior  to  adjudication,  are  In  no 
condition  to  adjust  claims,  liquidated  or  on- 
liquidated,  and  have  no  power.  They  may  not 
compromise  claims  or  admit  or  reject  them. 
They  cannot  properly  defend,  or,  if  they  do, 
cannot  act  intelligently,  as  their  office  is  of 
short  duration,  ond  their  province  is  to  care  for 
and  protect  or  preserve  the  property,  not  defend 
suits.  In  short,  the  act  contemplates  that  all 
claims  against  the  bankrupt,  which  are  proT> 
able  —  and  this  is  a  provable  claim  —  shall  be 
proved  and  presented  to  the  referee  or  court 
with  such  proof  and  then  be  allowed  or  dis- 
allowed and  liquidated,  if  unliquidated,  as  di- 
rected by  the  referee  or  the  court.  Section  63. 
All  pending  suits  against  a  bankrupt  are  to  be 
stayed.  Section  11.  This  section  clearly  indi- 
cates that  suits  against  a  bankrupt  and  the  re- 
ceivers are  not  to  be  authorized  by  the  court  in 
any  event  and  not  against  any  one  prior  to  the 
appointment  of  a  trustee  who  is  to  represent 
the  creditors.  Even  then  claims  in  controversy 
are  not  to  be  settled  or  liquidated  by  suit  in 
the  State  courts  unless  the  Judge  or  referee  so 
directs.  This  claim  arises  on  a  contract  made 
by  the  alleged  bankrupt,  and  is  a  claim  against 
the  bankrupt,  and  is  not  a  claim  against  the  re- 
ceivers for  some  act  or  omission  of  theirs." 

164.  Idem:  In  re  Roberts  (C.  C.  A.,  2d.  Cir.),. 
22  Am.  B.  R.  008,  160  Fed.  1022. 

166.  In  re  Adams  Sartorial  (D.  C,  Col.).  4 
Am.  B.  R.  107,  101  Fed.  215;  In  re  Kelly  Dry 
Goods  Co..  (D.  C,  Wis.),  4  Am.  B.  R.  528,  108 
Fed.  747;  In  re  Scott  (D.  C,  N.  Car.),  8  Am. 
B.  R.  625,  96  Fed.  607 ;  In  re  Cambridge  Lumber 
Co.  (D.  C,  Mass.).  14  Am.  B.  R.  168,  136  Fed. 
083;  Dunlap  Hardware  Co.  v.  Huddleston  (C 
C  A.,  6th  Cir.),  21  Am.  B.  R.  731.  167  Fed.  48S. 

oompeBsatimi.--  Upon     tba     ad- 
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formed  within  the  scope  of  his  authority;  he  may  not  receive  compensation 
for  activities  not  authorized.***  Where  a  receiver  has  been  negligent  in  the 
performance  of  his  duties,  the  court  may,  in  a  proper  case,  deny  him  any 
<x>mmis8ions.**^ 

(2)  Epfbct  op  AMBiTOMBNT  OP  1910, —  Clauso  6  of  section  2,  and  section 
48  of  the  bankruptcy  act  have  been  amended  by  the  amendatory  act  of  1910 
BO  that  the  discretion  of  the  court  in  allowing  additional  compensation  is 
limited  by  fixing  the  maximum  commissions  to  be  allowed  receivers  (1)  for 
services  rendered  by  them  when  appointed  under  §  2  (3)  to  take  charge  of 
and  preserve  the  property  of  the  cdleged  bankrupt,  and  (2)  for  services  ren- 
dered by  them  in  conducting  the  business  of  the  bankrupt.^*®  Some  of  the 
cases  variously  construing  the  act  of  1903  amending  §2(5)  are  cited  in  the 
foot-note.**^  These  cases  are  not  controlling  under  the  law  as  amended  by 
the  amendatory  act  of  1910.  The  words  added  to  subd.  5  by  the  act  of  1903, 
'^*  but  not  at  a  greater  rate  than  in  this  act  allowed  trustees  for  similar  services," 
were  omitted  by  the  amendment  of  1910;  they  were  held  to  be  a  limitation 
on  the  discretion  of  the  court  so  far  as  they  related  to  compensation  allowed  for 
continuing  a  going  business.  In  such  cases  receivers  are  not  entitled  to  greater 
allowances  than  the  percentages  fixed  by  §  48-a  on  moneys  disbursed  by 
trustees,*''*  but  where  receivers  have  carried  on  the  business  of  the  bankrupt 
with  skill  and  success  they  may  be  allowed  the  maximum  compensation  allowed 
to  trustees  under  that  section.^''^    The  amount  specified  is  not  intended  as  a 


ministratioa  of  assets  sabject  to  specifio  li&iB, 
reasonable  compensation,  not,  however,  in 
«zeeBs  of  the  allowances  made  by  the  Bank- 
mptey  Act,  should  be  allowed  to  receivers,  if 
Appointed.  Matter  of  Ranch  (D.  C,  Va.)>  S6 
Am.  B.  R.  75,  226  Fed.  982. 

IM  Hatter  of  Metropolitan  Motor  Car  Co. 
<D.  €.,  Wash.),  35  Am.  B.  R.  539,  225  Fed. 
274. 

ler.  In  re  Schoenfeld  (C.  0.  A.,  3d  Cir.), 
25  Am.  B.  R.  748,  183  Fed.  219. 

168.  See  If  1  and  9  of  Amendatory  Act  of 
1910,  amending  H  2  (5)  and  48  of  the  Bankr. 
Act  of  1898. 

Compensation  where  receiyers  are  changed 
liy  adjudication  in  another  district. —  Where, 
tiy  order  of  the  court  in  the  Southern  Dis- 
trict of  New  York,  the  business  of  an  alleged 
bankrupt  was  continued  by  the  receiver  and, 
pending  the  adjudication,  the  debtor  was 
adjudicated  a  bcuikrupt  in  the  Eastern  Dis- 
trict of  New  York  and  receivers  appointed^ 
and  the  adjudication  previously  made  in  the 
Southern  Digtrict  was  vacated,  by  an  order 
ddrecting  that  all  property  held  by  the 
Southern  District  receivers  be  turned  over  to 
the  Eastern  District  receivers,  the  court  in 
the  Southern  District  has  jurisdiction  to  de- 
termine what  is  a  proper  compensation  for  its 
receivers,  who  actually  continued  the  business 
for  five  days.  Matter  of  Isaacson  (C.  O.  A., 
2d  Cir.),  23  Am.  B.  R.  98,  174  Fed.  406. 

169.  Effect  of  amendment  of  1903. —  In 
TO  Kirkpatrick  (C.  O.  A.,  6th  Cir.),  17  Am. 
B.  R.  591,  148  Fed.  811,  in  which  case  the 
eoort  held  that  the  amendment  to  §  2  (5) 
kad  reference  to  services  rendered  f>y  a  re- 


ceiver, marshal  or  trustee,  in  conducting  the 
business  of  the  bankrupt  and  not  to  ser- 
vioes  required  of  receivers  and  marshals  by 
^2  (3) ;  In  re  Martin  Borgeson  Co.  (D. 
C,  N.  Y.),  18  Am.  B.  R.  178,  151  Fed.  780. 
In  the  case  of  In  re  Cambridge  Lumber  Co., 
14  Am.  B.  R.  581,  127  Fed.  772,  it  seems 
to  have  been  inferred  that  the  amendment 
limited  the  exercise  of  the  court's  discretion 
in  fixing  the  compensation  to  that  allowed 
to  trustees.  In  the  case  of  In  re  Sully 
(D.  C,  N.  Y.),  13  Am.  B.  R.  22,  133  Fel 
997,  which  arose  subsequent  to  the  amend- 
ment of  1903,  a  compensation  much  larger 
tiiian  that  allowed  to  trustees  was  awarded 
to  receivers  who  had  rendered  valuable  eer- 
yices  by  collecting  a  large  sum  for  the  estate, 
whidi  the  judge  thought  was  due  to  the 
experience  and  skill  of  the  receivers.  See  In 
re  Falkenberg  (D.  C,  New  Mex.),  30  Am. 
B.  R.  718,  206  Fed.  835. 

A  receiver  who  is  in  possession  of  the  bank- 
rupt's property  for  not  more  than  six  days, 
during  which  he  did  not  open  the  store  more 
than  three  times  for  only  a  short  period, 
when  the  property  was  sold  through  no  effort 
of  his,  10  not  entitled  to  additional  compen- 
sation. Matter  of  Oreisheimer  (D.  C,  Cal.), 
31  Am.  B.  R.  567,  209  Fed.  134. 

170.  For  the  compensation  of  court  re- 
ceivers who  have  surrendered  to  receivers  in 
bankruptcy,  see  Mauran  v.  Crown  Carpet 
Lining  Co.  (Sup.  Ct.,  R.  I.),  23  R.  L  324,  6 
Am.  B.  R.  734,  50  Atl.  331;  In  re  Allison 
Lumber  Co.  (D.  C,  Ga.),  14  Am.  B.  R.  78. 
137  Fed.  643. 

171.  In  re  Richards    (D.   C,  Mass.),   11 
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fixed  and  invariable  amount,  to  be  awarded  in  all  cajsee ;  the  rate  fixed  should 
be  determined  in  accordance  with  the  value  of  the  services  rendered.^''* 

(3)  How  PAYABLE. —  Petitioning  credi'tors  in  case  of  a  receiver  in  involun- 
tary proceedings  may  be  charged  with  the  compensation  of  the  receiver,  and 
tho  cost  and  expenses  of  the  receivership.^^  A  receiver  may  be  allowed  com- 
pensation and  the  expenses  of  the  receivership  out  of  the  assets,  though  the 
court,  on  dismissal  of  the  proceedings,  may  ultimately  charge  such  expenses  in 
whole  or  in  part  against  the  petitioning  creditors."*  As  a  general  rule  where 
the  esitate  is  benefited  by  the  receivership,  and  an  adjudication  is  had,  the 
compensation  and  expenses   of  the  receiver  should  be  paid  from  the  fund.^"^ 

h.  Damages  from  receivership. —  A  complaint  or  petition  by  the  trustee  in 
bankruptcy  addressed  to  the  bankruptcy  court  in  the  exercise  of  its  equity 
powers,  asking  an  accounting  for  the  damages,  caused  to  the  estate  by  the  im- 
provident appointment  of  a  receiver  ia  not  beyond  the  jurisdiction  of  the 
bankruptcy  court,  nor  does  it  violate  any  right  to  a  jury  trial.^''^ 

V.  CONTOnXANCE  OF  A  GOING  BUSINESS. 

a.  In  general. —  Section  2  (5)  permits  the  court  to  authorize  the  business 
of  a  bankrupt  to  be  conducted  for  a  limited  period  by  a  receiver  or  marshal, 
or  by  the  trustee  when  appointed.  This  is  a  power  inherently  belonging  to 
the  court  independent  of  the  statute.  The  chief  function  of  a  bankruptcy 
law  is  to  distribute  an  insolvent's  assets  pro  rata;  this  implies  the  power  to 
marshal  those  assets.  In  ordinary  cases,  a  court  of  bankruptcy  will  go  no 
further.  Yet  occasion  will  often  arise  where  a  going  business  may  be  pre- 
served and  advantageously  sold  by  keeping  it  alive  under  the  managemait 
of  the  trustee.     By  this  supervision,  courts  of  bankruptcy  are  vested  with 


Am.  B.  R.  681,  127  Fed.  772;  In  re  Sully  (D.  C, 
N.  Y.),  13  Am.  B.  R.  22,  133  Fed.  997 

When  receiver  not  '*  mere  cnetodbw." — X  re- 
celrer  who  takes  charge  of  a  stock  of  goods 
and  later  sells  them  for  more  than  their  ap- 
praised Tulne  la  more  than  a  *'  mere  custodian," 
and  is  entitled  to  compensation  within  the  limits 
fixed  by  the  general  provisions  of  section  48- d, 
that  is,  not  exceeding  six  per  cent,  of  the  first 
five  hundred  dollars,  etc.  Matter  of  Ginsburg 
(D.  C.  Tenn.),  31  Am.  B.  R.  240,  208  Fed.  160; 
service  rendered  by  receivers  examined  and  al- 
lowance by  referee  reduced.  Idatter  of  Mills 
Tea  &  Butter  Co.  (D.  C,  Mass.),  37  Am.  B.  B. 
148,  235  Fed.  813.  See  Am.  B«  B.  Digest,  I 
306. 

If  a  composition  Is  offered  after  the  appoint- 
ment of  a  trustee,  a  receiver,  having  completely 
earned  his  compensation,  is  entitled  to  such 
amount  ns  the  court  may  see  fit  to  allow,  up  to 
the  regular  percentage.  Matter  of  Miller  (P.  C, 
N.  Y.),  40  Am.  B.  R.  155,  243  Fed.  242.  If  a  re- 
ceiver has  already  accounted,  and  his  allowance 
has  been  fixed  (and  possibly  paid)  before  com- 
position is  offered,  the  mere  confirmation  of  the 
composition  while  the  estate  is  in  the  hands  of 
the  trustee  Is  not  sufficient  to  revert  back  and 
reduce  tbe  receiver's  allowance,  nor  can  he  be 
compelled  to  restore  any  of  that  already  paid. 
Matter  of  Miller  (D.  C,  N.  Y.),  40  Am.  B.  B. 
156,  243   Fed.   242. 

172.  Matter  of  Mills  Tea  &  Butter  Co.  (D.  C, 
Mass.),  37  Am.  B.  R.  14S,  235  Fed.  813. 

178,  In  re  Lavoc  (C.  C.  A.,  2d  Cir.),  l.T  Am. 
B.  R.  290.  142  Fed.  960;  Beach  v.  Macou  Grocery 
Co.  (C.  C.  A.,  5th  Cir.),  8  Am.  B.  R.  751,  116  Fed. 
143. 

174.  In  re  Hill  Co.  (D.  C.  N.  Y.),  20  Am.  B. 
R.  73.  157  Fed.  73;  M.atter  of  Welssbord,  (D.  C, 
N.  J.),  39  Am.  B.  R.  243,  241  Fed.  516. 

Payment  by  petitioning  credltorn. —  Tn  the 
rase  of  Matter  of  Aschenbach  Co.  <C.  C.  A.,  2d 


dr.),  25  Am.  B.  R.  602,  183  Fed.  305,  the  pro- 
ceedings were  dismissed  and  the  court  held  that 
where  a  receiver  in  bankruptcy  has  been  ap- 
pointed to  conduct  ail  alleged  bankrupt's  busi- 
ness pending  its  adjudication  as  as  Involuntary 
bankrupt,  and  the  petition  for  adjudication  is 
subsequently  dismissed  and  the  receivership 
vacated,  the  bankruptcy  court  has  the  dis- 
cretion to  assess  the  receiver's  fees  and  other 
expenses  in  the  first  instance  against  the  peti- 
tioning creditors  instead  of  directing  their  pay- 
ment first  out  of  the  property  in  his  hands. 
But  in  the  case  of  In  re  Metals  Extraction  & 
Refining  Co.  (C.  C.  A.,  7th  dr.),  27  Am.  B.  B. 
11,  193  Fed.  172,  it  was  held  that  the  petitioning 
creditors  should  not  be  charged  with  the  costs 
of  the  receivership  unless  tbe  proceedings  had 
been  instituted  without  reasonable  cause  or  in 
bad  faith. 

Payment  by  petitioning  creditors. —  Where  the 
entire  estate  of  the  bankrupt  came  into  tbe 
hands  of  the  receiver  appointed  to  carry  on  the 
business,  and  remained  there  until  it  was  turned 
over  to  the  trustee,  and  the  bankrupt  prac- 
tically consented  to  the  appointment,  and  no 
creditor  or  lien  holder  ever  objected,  and  it 
appears  that  the  order  appointing;  the  re- 
ceiver was  improvident  and  should  be  vacated, 
the  creditors  petitioning  for  the  receivership 
cannot  be  held  directly  liable  for  the  debts  in- 
curred by  the  receiver  with  cofiseni  of  the 
court.  Matter  of  Veler  (C.  Q:  A.,  6th  Cir.),  41 
Am.  B.  R.  736,  249  Fed.  633. 

175.  Paymoit  of  eompensatlon  ont  of  estate. 
—  In  the  case  of  Matter  of  Wentworth  Lunch 
Co.  (Ref.,  N.  Y.),  25  Am.  B.  R.  612,  189  Fed. 
S31,  Referee  Dexter  states  the  rules  as  fol- 
lows: **  It  is  a  general  rule  of  equity  that  the 
compensation  and  expenses  of  the  receiver  are 
payable  out  of  the  fund.  The  receiver  does  i\ot 
act  as  the  agent  for  either  of  the  parties,  but  a^ 
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ample  power  to  that  end.^'^^  A  referee  should  not  exercise  the  power  on  the 
initiative  of  the  trustee  to  carry  into  effect  the  unexecuted  contracts  of  the' 
bankrupt;  nor  should  it  be  exercised  for  the  benefit  of  general  creditors  at 
the  expense  of  secured  creditors  who  do  not  consent  thereto."®  A  secured 
creditor's  security  may  not  be  diminished  by  any  expense  of  administration 
or  operation  of  the  business,  unless  such  creditor  has  sought  or  acquiesced  in 
the  order  continuing  such  operation.  ^''^  When  an  order  is  made  authorizing 
the  continuance  of  the  business  it  may  not  be  attacked  collaterally.^^® 

b.  Limited  period. —  The  business  may  be  continued  for  a  "  limited  period." 
These  words  are  intended  to  indicate  that  the  time  should  not  be  protracted, 
and  that  the  receiver  or  trustee  should  use  due  diligence  in  bringing  the  active 
business  affairs  of  the  bankrupt  to  a  speedy  termination."^ 

c.  Contracting  indebtedness. —  A  receiver  who  is  authorized  to  conduct  a 
business,  for  the  successful  conduct  of  which  it  is  necessary  and  customary 
to  receive  credit  and  borrow  money,  has  the  implied  power  to  purchase  on 
credit  and  even  to  borrow  money ;  where  the  power  is  expressly  conferred  by 
the  court  the  limitations  imposed  must  be  observed. ^*^  Where  receivers  author- 
ized to  continue  the  business  of  the  bankrupt  go  beyond  the  extent  of  their 
authoritv  to  contract  indebtedness,  the  indebtedness  so  contracted  is  not  a 
prior  lien  upon  the  assets  of  the  bankrupt.  It  is  the  duty  of  those  dealing 
with  receivers  in  such  cases  to  inquire  as  to  the  extent  of  their  authority,  and 
the  orders  of  the  court  in  respect  to  their  powers  will  be  regarded  as  notice 
to  all  persons.^®^ 

d.  Conduct  of  bnsineM. —  The  conducting  of  daily  auction  sales  by  the  trustee 
of  the  bankrupt's  goods  in  his  stores  may  be  considered  in  effect  as  the  con- 
tinuance of  business  by  the  trustee  for  the  purpose  of  allowing  additional 


the  haDd  of  the  conrt  Union  Trust  Co.  t. 
Ry.  Co.,  117  U.  S.  434;  Central  Trust  Co.  t. 
Wabash,  23  Fed.  8G3. 

**  He  is  not  appointed  for  the  benefit  of  either 
of  the  parties*  but  of  all  coucerued.  Davis  t. 
Gray,  16  Wall.  203,  218.  The  expenses  which  the 
court  creates  are  burdens  necessarily  on  the 
property  taken  possession  of,  irrespective  of 
the  question  who  may  be  the  ultimate  owner  or 
who  may  invoke  the  receivership.  Kneeland  v. 
Am.  Loan  Co.,  126  U.  S.  80,  98;  Atlantic  Trust 
Co.  V.  Chapman,  208  U.  8.  360. 

*'  The  only  qualification  of  these  familiar 
rules  is  that  the  court  must  have  had  Jurisdic- 
tion of  the  subject  matter  and  that  the  ap- 
pointment of  the  receiver  Involved  no  Irregular- 
ity.    Atlantic  Trust  Co.  case,  9upra." 

178*.  Matter  of  Veler  (C.  C.  A..  6th  Or.),  41 
Am.  B.  R.  736,  249  Fed.  633. 

llSb.  Matter  of  Delmonico's  (D.  C,  N.  Y.),  43 
Am.  B.  R.  519.  256  Fed.  414. 

176.  In  re  Bourlier  Cornice  Sc  Roofinflr  Co.  (D. 
C.  Ky.),  13  Am.  B.  R.  586,  690,  133  Fed.  958.  in 
which  the  court  said:  "I  am  much  inclined 
to  think  that  a  referee  should  never  permit  a 
procedure  for  the  carrying  into  effect  of  the  un- 
executed contracts  of  a  bankrupt,  to  be  com- 
menced upon  the  initiative  of  the  trustee.  Much 
abuse  of  the  power  might  be  avoided  and  temp- 
tation for  the  trustee  removed  by  putting  that 
burden  on  the  creditors.  Such  authorization 
should  generally  be  made  upon  the  applicaVlon 
of  some  or  all  of  the  general  creditors." 

177.  In  re  Clark  Coal  &  Coke  Co.  (D.  C,  Pa.), 
22  Am.   B.  R.  843,  173  Fed.  652. 

178.  Matter  of  Isaacson  (C.  C.  A.,  2d  Clr.),  23 
Am.  B.  R.  98.  174  Fed.  406. 

179.  In  re  Lisk  (D.  C,  N.  T.),  11  Am.  B.  R. 
674,  167  Fed.  411. 


180.  In  re  Burkhalter  Sc  Co.  (D.  C,  Ala.),  25 
Am.  B.  R.  378,  182  Fed.  353;  In  re  Restein  (D. 
C,  Pa.),  20  Am.  B.  R.  832,  162  Fed.  986. 

Modlfle»tlon  of  order  to  borrow  money  and 
continue  business. — An  application  by  an  al- 
leged bondholder  of  a  bankrupt  corporation  for 
the  modification  of  an  order  authorlzlDg  the  re- 
ceiver to  borrow  money  and  continue  the  busi- 
ness should  not  be  passed  ui>on  by  the  court 
where  the  petitioner's  ownership  of  the  bonds 
Is  denied:  such  issue  should  be  first  settled  by 
referring  it  to  a  special  master.  Matter  of  Con- 
sumer's, etc.,  Brewing  Co.  (D.  C,  N.  Y.),  33  Am. 
B.  R.  300,  216  Fed.  988. 

181.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.).  IT 
Am.  B.  R.  689,  707,  160  Fed.  817. 

Unauthorised  loans. —  In  the  case  of  In  re 
Burkhalter  &  Co.  (D.  C.  Ala.),  25  Am.  B.  R. 
378,  182  Fed.  353,  the  court  held  that  where  a 
bank,  without  authority  of  court,  undertook  to 
charge  against  funds  of  the  banknip.t  estate, 
deposited  with  it  by  the  receiver,  notes  on 
which  it  had  advanced  money  to  the  receiver  in 
excess  of  the  amount  which  he  was  authorised 
to  borrow,  it  did  so  wrongfully,  because  it  had 
no  right  to  appropriate  the  trust  funds  to  un- 
authorized loans,  until  it  had  been  determined 
by  the  court  that  the  proceeds  of  the  loans  had 
been  used  by  the  receiver  for  the  benefit  of  the 
trust  estate  and  because  it  thereby  preferred  a 
claim  which  was  entitled  to  no  preference. 

Liability  of  trustee.— A  trustee  of  a  bankrupt 
contractor,  who  has  not  been  authorised  by 
order  of  the  court  to  continue  the  business,  is 
not  liable,  in  his  representative  capacity,  for 
injuries  to  an  adjoining  landowner  inflicted  in 
the  course  of  construction  work.  It  seems,  that 
the  trustee  is  liable  personally.  McAuley  t. 
Jackson,  34  Am.  B.  R.  371,  165  N.  T.  App.  DiT» 
846. 
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compenBation.^^  A  receiver  should  not  be  surcharged  for  losses  or  sales  during 
the  continuance  of  the  business,***  except,  possibly,  where  by  improper  methods 
of  conducting  the  business,  losses  have  accrued.***  Where  a  receiver  is  in 
possession  of  leased  premises  for  the  purpose  of  continuing  the  business,  he 
should  pay  the  pro  rata  rent  at  a  reasonable  value.**  A  garnishment  against 
the  wages  of  an  employee  of  the  bankrupt,  is  not  effective  against  the  trustee 
who  continues  the  business  unless  the  order  has  been  served  on  him.*** 

c.  Compensation  of  receiver  or  trustee. —  Section  48  of  the  act  was  amended 
by  the  act  of  1910  so  as  to  limit  the  amount  which  may  be  paid  to  trustees, 
marshals  or  receivers  for  services  performed  by  them  in  the  conduct  of  the 
business  of  the  bankrupt.  The  ordinary  fees  of  trustees  and  receivers  and 
marshals  are  fixed  by  subdivisions  a  and  d  of  such  section  48.  The  fees  allowed 
for  the  continuance  of  the  business  of  the  bankrupt  are  in  addition  to  such 
compensation.  The  maximum  amount  of  such  additional  compensation  is 
six  per  centum  on  the  first  $500  or  less,  four  per  centum  on  moneys  in  excess 
of  $500  and  less  than  $1,500,  two  per  centum  on  moneys  in  excess  of  $1,500 
and  less  than  $10,000,  and  one  per  centum  on  moneys  in  excess  of  $10,000.**^ 
The  compensation  of  a  trustee  for  continuing  a  going  business  was,  prior  to 
the  amendment  of  1903,  based  upon  moneys  received  and  paid  out  rather  than 
work  done.***  It  was  held  that  under  §  48-a  as  amended  by  the  act  of  1903 
an  additional  allowance  might  be  made  to  a  trustee  where  he  had  performed 
services  of  value  in  respect  to  the  bankrupt's  business  and  had  thus  materially 


188.  In  re  Dimm  &  Co.  (D.  C,  Ba.),  17 
Am.  B.  R.  119,  146  Fed.  402. 

Wliat  constitutes  continiunoe  of  bnsiness. 
—  Where  at  the  time  a  receiver  took  poa- 
Bescdon  of  bankrupt's  store,  a  widely  ad- 
vertised sale  was  being  oonducted,  aikd  the 
receiver  permitted  the  employees  of  the 
bankrupt  to  go  on  with  the  business  during 
the  remainder  of  that  day,  but  then  closed 
the  store  cmd  did  not  open  it  again  except 
to  deliver  the  stock  in  bulk  to  a  purchaser 
at  a  judicial  sale  thereof,  he  cannot  be  said 
to  have  carried  on  the  business,  00  as  to  be 
entitled  to  additional  compensation.  In  re 
Knosher  &  Co.  (C.  C.  A.  rfth  Cir.),  28  Am. 
B.  R.  747,  197  Fed.  136. 

1S3.  Matter  of  Isaacson  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  98,  174  Fed.  406. 

184.  In  re  Consumers  Coffee  Co.  (D.  C*, 
Pfe.),  20  Am.  B.  R.  835,  162  Fted.  786. 

185.  In  re  Yodleman-iWalsh  Foundry  Co. 
(D.  C,  N.  Y.),  21  Am.  B.  R.  509,  166  Fed. 

381. 

186.  Matter  of  Murohy  (D.  C,  N.  Y.),  34 
Am.  B.  R.  522,  221  Fed.  49,  decided  under 
N.  Y.  Code  CivU  Procedure,  §  1391. 

187.  See  |  48-a>  d  and  e,  and  discuBsion 
thereunder,  p08t. 

Purpose  of  amendment  of  1910. —  The  re- 
port of  the  Senate  judiciary  committee  of 
the  6l8t  Congress  (Rep.  No.  691)  contains 
the  following  statement  as  to  the  purpose 
and  effect  of  the  amendment  to  §  48  of  the 
act  relative  to  oompensation  of  trustees,  re- 
ceivers or  marshals  in  conducting  the  busi- 
ness of  the  bankrupt :  "  The  present  amend- 
ment fixes  the  maximum  compensation  that 
«aii!  be  allowed  receivers  for  the  performance 


of  the  ordinary  duties  at  precisely  this  same 
rate  (the  rate  allowed  trustees  under  %  48-<»> 
instead  of  leaving  it  to  the  unlimited  dis- 
cretion of  the  court.  It  also  fixes  the  extra 
compensation,  whether  it  be  to  the  receiver 
or  trustee,  for  the  conducting  of  the  business, 
to  once  again  this  same  rate;  so  that  at 
best,  the  ordinary  and  extraordinary  oom- 
pensation taken  together,  in  the  event  that 
tx>th  a  receiver  and  trustee  have  suooesr 
sively  had  charge  of  the  estate,  find  even 
have  both  conducted  the  business,  cannot 
exceed  four  times  the  amount  allowable  to 
ft  trustee  by  |  48-<»  of  the  act  for  tiie  per- 
formance of  his  ordinary  duties.  llie 
practical  difficulty  in  the  way  of  allowing 
commissions  to  receiversy  where  the  receivers 
turn  over  to  the  trustee  in  specie  the  prop- 
erty which  they  have  been  taking  care  of, 
is  obviated  by  the  provision  that  the  com- 
missions are  to  be  figured  upon  the  amounts 
thereafter  actually  realized  upon  sale  of  audi 
property  so  turned  over  in  specie.  Thus  the 
bill  seeks  to  reduce  to  the  one  rational  basis 
of  commissions,  on  moneys  actually  realized, 
the  compensation,  both  ordinary  and  extraor- 
dinary, of  both  trustee  and  receiver;  and 
by  this  is  done  away  with  also  the  unlimited 
&cretion  of  the  courts  in  the  allowance  of 
compensation  to  sucfh  officers.  Of  course  the 
rat^  of  commission  prescribed  are  maximum 
limitations.  Less  but  not  more  may  be  al- 
lowed, and  it  is  hoped  the  courts  will  exer- 
cise their  discretion  still  in  allowing  less 
amounts  where  proper." 

188.  In  re  Epstein  (D.  C,  Ark.),  6  Am. 
B.  R.  191,  109  Fed.  879;  In  re  Plummer 
(D.  C.,  N.  Y.),  3  Am.  B.  R.  820. 
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increased  the  banJkrapt's  estata^  The  amendatoiy  act  of  1910  amending 
§  2  (5)  and  §  48  has  finally  disposed  of  the  entire  question  as  to  the  allowanoe» 
to  be  made  to  tmstees  and  receivers  for  continuing  tiie  business  of  the  bankrupt 
by  prescribing  the  maximum  amount  which  may  be  allowed  such  officers  for 
such  services.  Where  the  receiver  was  more  than  a  "  mere  custodian/'  per- 
forming valuable  services  to  the  estate,  although  not  '^  conducting  the  busi- 
ness "  within  the  meaning  of  §  48,  he  should  be  compensated  by  a  reasonable 
amount  for  the  services  rendered."*® 

VL  PUiaSHMSNT  FOR  CRIME;  ENFORCBMSNT  OF  OBEBIEirCB  TO  LAWFUL  ORDERS. 

a.  In  general. —  By  subdivisions  4,  18  and  16  of  §  2  a  court  of  bankruptcy 
is  clothed  with  ample  power  to  punish  violations  of  the  bankruptcy  act,  to 
enforce  obedience  to  the  lawful  orders  issued  thereunder  and  to  pimish  per- 
sons for  contempts  committed  in  a  bankruptcy  proceeding.  They  are  among 
the  most  important  powers  possessed  by  courts  of  bankruptcy  and  are  essential 
for  the  proper  carrying  into  effect  of  {tie  provisions  of  the  act  Other  sections 
of  the  act  relate  to  these  powers  and  provide  more  in  detail  for  the  exercise 
thereof. 

b.  PaniBhnient  for  violations  of  the  ftot.— Subdivision  4  authorizes  a  court 
of  bankruptcy  to  punish  bankrupts,  officers  and  other  persons,  including  tho 
agents,  officers  and  directors  of  corporations,  for  violations  of  any  provisions 
of  the  bankruptcy  act  Section  29,  post,  specifies  certain  offenses  and  prescribes 
the  punishment  therefor.  These  specific  offenses  and  the  procedure  required 
for  the  punishment  thereof  will  be  considered  under  that  section.  If  an  offense 
consists  of  a  violation  of  the  act  not  included  in  those  specified  in  §  29,  subd. 
4  of  §  2  confers  the  power  of  punishment  As  to  the  right  to  a  jury  trial 
reference  should  also  be  made  to  §  19-a,  post. 

0.  Enforcement  of  obedience  to  lawful  orders. —  The  power  to  enforce 
obedience  to  its  lawful  orders  is  inherent  in  every  court  Being  clothed  with 
power  to  make  such  orders  as  may  be  necessary  to  carry  into  effect  the  pro- 
visions of  the  act,  it  must  possess  the  powers  essental  to  enforce  such  orders.^^ 
The  act  recognizes  the  power  of  the  court  to  punish  as  for  contempt  any  per- 
son who  disregards  its  lawful  orders.  The  exercise  of  the  power  is  discre- 
tionary but  cannot  be  invoked  in  any  case  unless  the  order  is  a  lawful  one.*^ 

VII.  PUNISHMENT  FOR  CONTEHPT. 

a.  In  general. —  The  power  to  punish  for  contempt  committed  before 
raferees  is  expressly  conferred  by  subd.  16  of  this  section.    Section  41  of  the 


189.  Matter  of  Pequod  Brewing  Oo.  (Ref., 
N.  Y.),  18  Am.  B.  R.  352;  In  re  Dimm  &  C!o. 
(D.  C,  Pa.),  17  Am.  B.  R.  119,  146  Fed.  402; 
Matter  of  Shiebler  &  Co.  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  162,  174  Fed,  336.  But  the 
compensation  of  trustees  for  continuing  the 
business  of  the  bankrupt  should  not  be  fixed 
hi  advance  of  the  services  rendered.  In  re 
Russell  Ckrd  Co.  (D.  C,  N.  J.),  23  Ahl  B. 
R.  300,  174  Fed.  202. 

100.  Talmble  service  rendered  by  receiver. — 
A  receiver  appointed  to  take  charge  of  and  pre- 
serve the  bankrupt's  assets  pending  the  election 
and  qnalifleation  of  the  trustee  or  until  the 
dismissal  of  the  petition,  who,  instead  of  merely 
holding  possession  of  the  accounts  and  bills  re- 
ceivoble  and  the  personal  property,  collected 
many  of  the  accounts,  pending  the  election  of 


the  tmstee,  and  thereby  saved  to  the  estate  a 
considerable  sum  of  money,  was  more  than  a 
"mere  custodian,"  but  was  not  "conductInK 
of  the  business,"  within  the  meaning  of  sec- 
tion 48  the  Bankruptcy  Act,  and  should  be  coni< 
pensated  by  a  reasonable  amount  for  the  ser* 
vices  rendered.  Matter  of  Metropolitan  Motor 
Car  Co.  (D.  C,  Wash.),  35  Am.  B.  R.  530,  2r> 
Fed.  274. 

Compensation  for  meting  for  banlcmpt. —  A 
receiver,  when  acting  for  the  bankrupt  in  con- 
ducting his  business  after  an  offer  of  composi- 
tion, should  be  paid  only  In  a  corresponding 
way  to  what  he  would  be  paid  If  he  were  acting 
fOr  the  benefit  of  the  estate.  Matter  of  Miller 
(D.  C,  N.  T.),  40  Am.  B.  R.  155.  243  Fed.  242. 

191.  See  I  2.  subd.  15,  and  discussion  under 
title  "Enforcement  of  act  by  necessary  orders, 
process  or  Judgment." 

IM.  Compare  a  similar  phrasing  In  Bankr. 
Act     I  7-n  (2),  pott,  and  In  I  14-b  (6),  pott. 
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act  specifies  in  detail  the  acts  which  constitute  contempts  before  the  referee, 
and  prescribes  the  practice  essential  to  secure  punishment.  The  detailed  dis- 
cussion of  contempts  and  their  punishment  is  more  appropriately  placed  under 
that  section.  Beference  should  be  made  to  such  section  for  a  further  consid- 
eration of  this  subject  We  will  confine  ourselves  at  this  point  with  the  enuncia- 
tion of  general  principles  pertaining  directly  to  the  exercise  by  a  court  of 
bankruptcy  of  the  power  to  punish  a  contempt.  As  already  indicated  the 
court  has  power  under  §  2  (13)  to  punish  by  fine  or  imprisonment  any 
violation  of  a  lawful  order  issued  by  it.  This  confers  upon  the  court  ample 
power  in  contempt  proceedings.  The  power  to  punish  for  contempt  in  bank- 
ruptcy proceedings  has  always  been  recognized.^^  In  many  cases,  as  where 
the  bankrupt  or  another  contumaciously  keeps  property  belonging  to  the 
estate  in  his  possession,  it  is  essential  to  the  proper  administration  of  the  act. 
The  proceeding  is  quasi-criminal,  yet  not  one  entitling  the  person  proceeded 
against  to  a  trial  by  jury.^**  The  power  to  punish  for  contempt  is  a  judicial 
one  and  cannot  be  referred  or  delegated.*^ 

b.  Imprisoninent  for  debt;  constitntionalty.— The  power  to  imprison  for 
contempt  is  not  an  infringement  of  the  constitutional  prohibition  on  im- 
prisonment for  debt;  but  a  bankrupt  cannot  be  imprisoned  indefinitely  for  a 
<;ontempt.^''®  The  constitutional  provision  here  referred  to  is  that  contained 
in  the  constitutions  of  many  of  the  States  to  the  effect  that  no  person  shall  be 
imprisoned  for  debt  in  any  civil  action  unless  in  case  of  fraud.     Where  the 


108.  See  Ex  parte  Robinson,  86  U.  S.  506; 
In  re  Alphin  &  Lake  Cotton  Co.  (D.  €., 
Ark.),  14  Am.  B.  R.  494,  134  Fed.  477,  In 
which  the  court  said:  *' These  proyisions 
of  the  bankruptcy  act,  autliorizing  courts 
of  bankruptcy  to  enforce  obedience  to  their 
orders  by  pimishment  as  for  contentpt  are 
neither  novel  nor  unusual.  They  were  in- 
cluded in  every  bankruptcy  act  and  similar 
provisions  liave  been  enacted  by  almost 
every  state  in  the  Union,  including  4;he 
atate  of  Arkansas.  In  proceedings  supple- 
mental to  or  in  aid  of  executions,  courts 
are  authorized  by  these  statutes  to  enforce 
the  surrender  of  assets  subject  to  execution, 
and  for  this  purpose  nmy  commit  to  jail 
any  person  refusmg  to  comply  with  audi 
order." 

1S4.  In  re  Debs,  158  U.  S.  564;  Ripon 
Knitting  Works  v.  Schreiber  (D.  C,  Wash.), 
4  Am.  B.  R.  299,  101  Fed.  810. 

Proceeding  to  punish  a  bankrupt  for  con- 
tempt in  failing  to  obey  an  order  to  turn 
over  assets  are  for  civil  contempt  and  can- 
not be  reviewed  by  writ  of  error.  Freed  v. 
Central  Trust  Co.  (C.  C.  A.,  7th  Cir.),  33 
Am.  B.  R.  64,  215  Fed.  873;  Matter  of 
Sttnnv  (D.  C,  N.  Y.),  36  Am.  B.  R.  79,  226 
Fed.  517. 

195.  Bank  of  Ravenswood  v.  Johnson  (C. 
C.  A.,  4th  Cir.).  16  Am.  B.  R.  206,  143  Fed. 
463;  Boyd  v.  Glucklich  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  131;  Smith  v. 
Belford  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R. 
291,  106  Fed.  658. 

196.  Matter  of  Lavoc  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  R.  290,  142  Fed.  960,  in  which 
case  it  was  held  that   the  enforcement  of 


an  order  directing  the  payment  of  the  ex- 
penses of  a  receiver  by  inrprisonment  was 
not  unlawful  because  an  imprisonment  for 
debt,  since  under  the  laws  of  New  York 
(Civ.  Pro.  I  1241)  disobedience  of  an  order 
is  punishable  as  for  a  contempt  of  court, 
where  it  required  the  payment  of  money  to 
the  court  or  to  an  officer  of  the  court;  In 
re  Leinweber  (D.  C,  Ct.),  12  Am.  B.  R. 
175,  128  Fed.  641;  In  re  Taylor  <D.  C, 
Col.),  7  Am.  B.  R.  410,  114  Fed,  607; 
Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B. 
R.  224;  Ripon  Knitting  Works  v.  Schreiber 
(D.  C,  Wash.),  4  Am.  B.  R.  299,  101  Fed. 
810;  In  re  Anderson  (D.  C.,  S.  Car.),  4  Am. 
B.  R.  640,  103  Fed.  854;  In  re  Schlesinger 
(C.  C.  A.,  2d  Cir.).  4  Am.  B.  R.  861,  102 
Fed.  117;  In  re  Roseer  (C.  C.  A.,  8th  Oir.), 
4  Am.  B.  R.  153,  101  Fed.  562. 

Bnforcement  of  contempt  order;  imprison- 
ment for  debt. — Where  the  record  in  con- 
tempt proceedings  shows  that  a  bankrupt, 
who  has  been  ox^dered  to  turn  over  property 
to  his  trustee,  has  neither  possession  oi  the 
property  nor  aibility  to  comply  with  the  order, 
he  cannot  be  legally  puniehed  for  contempt; 
and  if,  in  such  case,  notwithstanding  his 
inability,  the  court  orders  the  bankrupt  com- 
mitted for  failure  to  obey,  such  order  has  no 
justification  as  a  contempt  proceeding,  but, 
having  no  purpose  except  to  force  by  im- 
prisonment the  payment  of  money  on  debts, 
it  amounts  to  an  imiprisoniment  for  debt.  In 
re  Piirvine,  2  Am.  B.  R.  787.  96  Fed.  192, 
and  Samel  v.  Dodd,  16  Am.  B.  R.  163,  142 
Fed.  68,  discussed  and   the  latter  case  ap- 

S roved.     Stuart  v.  Reynolds   (C.  C.  A.,  5th 
ir.),  29  Am.  B.  R.  412,  204  Fed.  709. 
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order  of  the  court  directs  the  surrender  to  the  proper  officer  of  property  in 
respect  to  which  the  court  has  jurisdiction,  the  obligation  and  duty  of  the 
person  to  whom  it  is  directed  to  surrender  cannot  be  converted  into  a  debt  by 
his  mere  refusal  to  comply  with  the  order.^*^  The  commitment  for  disobedience 
of  an  order  directing  that  property  belonging  to  the  bankrupt's  estate  be 
delivered  to  the  trustee,  is  not  a  punishment  for  non-payment  of  a  debt.  There 
is  no  debt  due  the  trustee.  The  punishment  is  inflicted  for  failure  to  perform 
a  legal  duty.*'* 

c.  When  proceedings  will  lie.—  (1)  In  general. —  The  power  of  commit- 
ment should  be  cautiously  exercised  and  only  when  its  propriety  is  beyond  a 
reasonable  doubt;  it  should  appear  from  the  facts  in  the  case  that  there  has 
been  a  wilful  disobedience  of  the  order.*^  It  should  not  be  exercised  to 
compel  the  payment  of  a  debt,  or  to  punish  for  a  fraudulent  transfer.^^ 
There  should  be  clear  and  convincing  proof  amounting  at  least  to  a  fair 
preponderance  of  evidence,  that  the  person  charged  with  the  contempt  is 
guilty  thereof.**^ 


197.  Schweer  v.  Brown  (C.  C.  A.,  8th 
Cir. ) ,  12  Am.  B.  R.  178,  130  Fed.  328»  *ffd., 
12  Am.  B.  R.  678,  196  U.  S.  171;  In  re 
Schlesinger  (€.  €.  A.,  2d  Cir.)»  4  Am.  B.  R. 
301,  102  Fed.  117. 

198.  Order  to  pay  over  not  an  order  to 
pay  debt. —  In  the  case  of  Samel  y.  Dodd 
(0.  C.  A.,  6th  Cir.),  10  Am.  B.  R.  163,  142 
Fed.  68,  the  court  said:  **  The  order  to  pay 
over  money,  or  to  surrender  other  property 
as  the  case  may  be,  in  the  possession  of  the 
bankrupt  and  fonuing  part  of  his  estate, 
is  not  an  order  for  the  payment  of  a  debt, 
but  an  order  for  the  surrender  of  assets  of 
the  bankrupt  placed  in  cuatodia  legis  by 
the  adjudication;  and  his  commitment  upon 
refusing  to  comply  with  the  order  is  not  im- 
prisonment for  debt."  See  also  in  re 
Schlesinger  ( C.  C.  A.,  2d  Cir. ) ,  4  Am.  B.  R. 
361,  102  Fed.  117;  Schweer  v.  Brown  (C.  C. 
A.,  8th  Cir.),  12  Am.  B.  R.  178,  130  Fed.  328, 
affd.  12  Am.  B.  R.  673,  195  U.  S.  171;  In  re 
Holland  (D.  C,  N.  Y.),  23  Am.  B.  R.  835, 
176  Fed.  624. 

199.  Moody  v.  Cole  (D.  C,  Me.),  17  Am. 
B.  R.  818,  148  Fed.  295,  holding  that  in 
bankruptcy  a  contempt  proceeding  is  criminal 
in  its  character,  and  tne  conclusion  that  a 
party  is  in  contempt  should  be  reached  only 
upon  evidence  whicn  induces  belief  beyond  a 
reasonable  doubt;  In  re  Switzer  (D.  C.,  S. 
Car.),  15  Am.  B.  R.  468,  140  Fed.  976;  In  re 
Adler  (D.  C,  Tenn.),  12  Am.  B.  R.  19,  129 
Fed.  602;  In  re  Goldfarb  Bros.  (D.  C,  Ga.), 
12  Am.  B.  R.  386,  131  Fed.  643;  American 
Trust  Co.  V.  Wallis  (C.  C.  A.,  3d  Cir.),  11 
Am.  B.  R.  360,  126  Fed.  466;  Boyd  v.  Gluck- 
lich  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  393, 
116  Fed.  140;  In  re  De  GotUrdi  (D.  C,  Cal.), 
7  Am.  B.  R.  723,  114  Fed.  328;  In  re 
Schlesinger  (C.  C.  A.,  2d  Cir.),  4  Am.  B.  R. 
361,  102  Fed.  Ill;  In  re  Anderson  (D.  C, 
S.  Car.),  4  Am.  B.  R.  640,  103  Fed.  854; 
In  re  Deuell  (D.  C,  Mo.),  4  Am.  B.  R.  60, 
100  Fed.  634;  In  re  Mayor  (D.  C,  Wis.), 
3  Am.  B.  R.  533,  98  Fed.  839;   In  re  Mc- 


Cormick  (D.  C,  N.  Y.),  3  Am.  B.  R.  340, 
99  Fed.  66. 

Power  exercised  with  cantion.— In  the 
case  of  Samel  v.  Dodd  (0.  C.  A.,  6th  Cir.), 
16  Am.  B.  R.  163,  167,  142  Fed.  68,  the  court 
said :  "  While  bankruptcy  courts  ace  vested 
with  power  to  require  banknipts  to  surrender 
their  property,  and  to  enforce  obedience  to 
the  oraer  by  attachment  for  contempt,  yet 
the  DOwer  is  'far  reaching  and  drastic  and 
should  be  exercised  with  cautious  discretion.' 
Indeed,  it  may  be  said  that  it  should  never  be 
exercised  except  in  a  plaiii  case,  and  always 
with  a  due  regard  to  the  constitutional  rights 
of  the  citizen.     .  .     It  is  objected,  how- 

ever, that  the  failure  of  the  courts  to  exer- 
cise with  a  firm  hand  the  power  to  punish, 
by  contempt  proceedings,  designing  and  un- 
scrupulous bainkrupts,  would  practically  de- 
prive the  law  of  its  efficacy  and  convert  it 
into  a  mere  shield  for  the  protection  of  dis- 
honest debtors.  In  doubtful  cases  the  power 
should  not  be  exercised;  and  in  view  of  the 
stringent  provisions  of  law  punishing  fraudri- 
lent  conduct,  and  other  forms  of  dishonesty, 
on  the  part  of  the  bankrupt,  the  objection  is 
untenable.  The  original  act  not  only  con- 
tains ample  provisions  for  the  punishment  of 
the  bankrupt  in  the  regular  mode  of  trial  by 
jury,  for  false  swearing  and  for  the  fraudu- 
lent disposition  of  assets  (§  29),  but  section 
14,  as  amended  by  the  act  of  1903  renders  it 
extremely  difficult,  if  not  impossible,  for  the 
contumacious  or  dishonest  bankrupt  to  secure 
a  discharge  from  his  indebtedness." 

900.  In  re  Dickens  (D.  C,  Ala.)  23  Am. 
B.  R.  669, 175  Fed.  808;  In  re  Holland  (D.  C., 
N.  Y.),  23  Am.  B.  R.  835,  176  Fed.  624. 

201.  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68;  In  re  Mize 
(D.  C,  Ala.),  22  Am.  B.  R.  677,  172  Fed. 
946;  In  re  Dickens  (D.  C,  Ala.),  23  Am. 
B.  R.  659,  175  Fed.  808;  In  re  Cramer  (D.  C, 
Mass.),  23  Am.  B.  R.  635,  175  Fed.  879; 
In  re  Alphin  &  Lake  Cotton  Co.  (D.  C,  Ark.) , 
12  Am.  B.  R.  653,  131  Fed.  824;  In  re  Purvine 
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(2)  PossiBiLiTT  OF  PBBFOBMANOB. —  It  slioTild  Bot  be  souglit  by  pro- 
oeedings  for  contempt  to  compel  a  person  to  do  that  which  he  has  no  power 
to  do.  If  it  is  sought  to  compel  die  bankrupt  to  surrender  to  the  trustee- 
property  belonging  to  the  estate  it  must  appear  that  such  property  is  in  the 
actual  control  or  possession  of  the  bankrupt  and  that  it  is  possible  for  him  to 
surrender  it.^*®  This  fact  should  be  established  by  clear  and  convincing^ 
proof, —  by  a  fair  preponderance  of  evidence,  and  in  some  cases  it  has  been 
held  that  the  evidence  must  be  sufficient  to  satisfy  the  mind  beyond  a  reason- 
able doubt.*^  If  the  bankrupt  denies  under  oath  that  he  has  the  money  or 
property  in  his  possession,  he  should  not  be  punished  by  commitment  nnless 
it  is  shown  beyond  a  reasonable  doubt  that  he  is  able  to  produce  the  sama^ 


(C.  C.  A..  5th  Clr.),  2  Am.  B.  R.  787,  9«  Fed. 
102 

9M.  Boyd  V.  GlQckllcb  (C.  C.  A.,  8tb  CIp),  8 
Am.  B.  It.  3»8,  116  Fed.  140;  In  re  Mize  (D.  C, 
Ala.),  22  Am.  B.  R.  677,  172  Fed.  945;  Freed  t. 
Central  Trust  Co.  (C.  C.  A..  7th  Cir.).  83  Am.  B. 
R.  f4.  215  Fed.  878;  Matter  of  El^ns  (D.  C,  N. 
Cap),  89  Am.  B.  R.  441,  240  Fed.  448:  Mntter  of 
My#»rPon  (D.  C,  Pa.).  42  Am.  B.  R.  837,  283 
Fort.   510. 

Impossible  to  perform. —  In  the  case  of 
Goldfarb  Bros.  (D.  C,  Ga.),  12  Am.  B.  R. 
886,  131  Fed.  643,  the  court  held  t/hat  a 
bankrupt  cannot  be  required,  under  a  pro- 
ceeding for  contempt,  to  do  that  which  is 
out  of  his  pocwer  to  do ;  the  evidence  in  such  a 
proceeding  should  satisfy  the  court  beyond  a 
reasonable  doubt  that  the  bankrupt  has  the 
money  or  goods  in  his  possession  or  control 
and  is  able  to  turn  them  over  when  so 
ordered.  Schweer  v.  Brown  (C.  C  A.,  Sth 
Cir.),  12  Am.  B.  R.  178,  130  Fed.  328;  In  re 
Adler  (D.  C,  Tenn.),  12  Am.  B.  R.  19,  129 
Fed.  002;  In  re  Gertsel  (D.  C,  111.),  10  Am. 
B.  R.  411,  123  Fed.  166;  Sinsheimer  v.  Simon- 
son  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  537, 
107  Fed.  898;  Matter  of  Adler  (D.  C,  Okla.), 

21  Am.  B.  R.  371;  In  re  Mize  (D.  C,  Ala.), 

22  Am.  B.  R.  577,  172  Fed.  945;  In  re 
Reynolds  (D.  C,  Ala.),  27  Am.  B.  R.  200, 
190  Fed.  967,  affd.  29  Am.  B.  R.  412,  204 
Fed.  709.  An  order  will  not  be  granted 
directing  the  bankrupt  to  turn  over  iprop- 
erty  alleged  to  have  been  in  his  possession 
six  years  prior  thereto,  the  time  of  begin- 
ning the  proceedings  in  bankruptcy,  in  the 
absence  of  proof  of  the  bankrupt  s  ability 
to  comply  with  the  order.  In  re  Ruos  (D. 
€.,  Pa.),  21  Am.  B.  R.  257,  164  Fed.  749. 

Where  a  bankrupt  has  no  property  in  his 
possession  or  under  his  control  he  should  not 
be  imprisoned  for  contempt  for  failing  to  com- 
ply with  an  order  of  the  referee  to  turn  over 
money,  although  he  has  committed  one  of  the 
offences  mentioned  in  section  29  of  the  Bank- 
ruptcy Act.  Matter  of  McNaught  (D.  C, 
Mass.),  35  Am.  B.  R.  600,  225  Fed.  511. 

803.  See  cases  cited  in  preceding  note. 

Proof  required. —  Clear  and  oonvincdng. 
Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.),  16  Am. 
B.  R.  163,  142  Fed.  68;  In  re  Levy  &  Go. 
(C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  166,  142 
Fed.  442;  In  re  Dickens  (D.  C,  Ala.),  23 
Am.  B.  R.  659,  175  Fed.  808. 

Beyond  reasonable  doubt,  In  re  De  Gottardi 
(D.  C.,  Cal.),  7  Am.  B.  R.  723,  114  Fed.  328, 


citing  Ripon  Knitting  Works  v.  Schreiber 
(D.  C,  Wash.),  4  Am.  B.  R.  299,  101  FM. 
810;  In  re  McCormick  (D.  C,  N.  Y.),  9 
Am.  B.  R.  340,  99  Fed.  56;  In  re  Purriae 
(C.  a  A.,  Sth  ar.),  2  Am.  B.  R.  787,  37 
C.  C.  A.  446.  96  Fed.  192 ;  Boyd  v.  Glucklicfc 
(C.  C.  A.,  Sth  Cir.),  8  Am.  B.  R.  393,  11« 

Ved.  131;  In  re  Goldfarb  Bros.  (D.  C,  G*.), 
12  Am.  B.  R.  389,  131  Fed.  643;  In  re  Oash- 
man  (D.  C,  N.  Y.),  21  Am.  B.  R.  284;  In  re 
Mize  (D.  C,  Ala.),  22  Am.  B.  R.  577.  IT^ 
Fed.  945.  Proceedings  not  criminal  and  same 
degree  of  proof  not  required,  see  In  re  Oole 
(O.  C.  A.,  1st  Cir.),  16  Am.  B.  R.  302,  144 
Fed.  392;  In  re  Alphin  &  Lake  Cotton  Go. 
(D.  C,  Ark.),  14  Am.  B.  R.  194.  134  Fed. 
477.  Before  a  bankrupt  may  be  committed 
for  contempt  in  failing  to  obey  an  order  to 
turn  over  property  to  his  trustee,  the  court 
should  be  satisfied  by  proof  beyond  a  reafion- 
able  doubt  that  he  has  present  ability  to 
comply.  Kirsner  v.  Taliaferro  (C.  C.  A.,  4ih 
CiT,),  29  Am.  B.  R.  832.  202  Fed.  51.  If  ft 
district  court  cannot  find  affirmatively  thai 
the  bankrupt  had  the  property  under  hie  con- 
trol or  in  his  possession,  he  should  not  b& 
punished,  Stuart  v.  Reynolds  (C.  C.  A.,  6th 
Cir.),  29  Am.  B.  R.  412,  204  Fed.  709.  aflg. 
27  Am.  B.  R.  200,  190  Fed.  967;  Matter  of 
Dixon  (D.  C,  Mass.),  35  Am.  B.  R.  482, 
224  Fed.  624. 

804.  Denial  by  person  charged;  proof  rs* 
quired. —  In  the  case  of  Ripon  Knitting 
Works  V.  Schreiber  (D.  C,  Waah.),  4  Am. 
B.  R.  299,  304,  101  Fed.  810,  the  court  said: 
"Gne  of  the  principal  grounds  of  defenae 
upon  which  the  respondent  relies  is  contained 
in  his  answer  denying  that  he  has  any  money. 
His  answer  is  not  conclusive,  but  the  rule 
in  such  cases  requires  that  the  denial  be 
overcome  by  evidence  proving  beyond  a  rea- 
sonable doubt  that  the  bankrupt  actually 
has  the  present  possession  or  control  of 
money,  or  that  any  alleged  transfer  or  other 
disposition  of  it  is  a  mere  aubterfuge  which 
does  not  prevent  him  from  producing  it.'* 
See  In  re  Mayer  (D.  C),  3  Am.  B.  R.  533, 
98  Fed.  839;  In  re  Purvine  (C.  C.  A.,  Sth 
Cir.),  2  Am.  B.  R.  787,  37  C.  C.  A.  446, 
96  Fed.  192;  Stuart  v.  Reynolds  (C.  O.  A., 
Sth  Cir.),  29  Am.  B.  R.  612,  204  Fed.  709, 
aifg.  27  Am.  B.  R.  200.  So  also  in  the  oaae 
of  In  re  Adler  (D.  C,  Tenn.),  12  Am.  a  B. 
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Bare  denial  of  itself  is  not,  for  obvious  reasons,  conclusive.  It  must   at 

least  appear  that  the  property  directed  to  be  surrendered  is  part  of  the  bank- 
rupt's estate,  and  that  the  person  to  whom  the  order  is  directed  has  control 
of  it  at  the  time.^^  The  order  to  restore  may  be  directed  to  both  the  bank- 
rupt and  his  wife,  if  either  or  both  have  had  possession  of  the  property.^^ 
(8)  OooD  faith  ;  fah^ubb  to  explain. —  It  ^uld  appear  that  the  person 
•eomplained  of  was  acting  in  bad  faith  and  for  the  purpose  of  evading  the 


19, 188  Fed.  602,  the  court  said:  ^ The  court 
htm  no  doubt  of  the  power  of  the  court,  where 
it  reaaonably  appears  that  the  bankrupt  haa 
tlM  money  in  his  pMOSsession  or  under  his 
•ontrol,  to  compel  him  to  pay  it  over;  but 
thai  fact  must  appear  by  something  more 
substantial  than  mere  presumptions  or  infer- 
ences taken  from  such  circumstances  as  those 
^hich  have  been  proven  in  this  case.  To 
iBToke  that  power  requires  something  like 
inoQuteetible  proof  as  against  the  banlu'upt's 
•denial  thsit  he  haa  the  money/' 

Denial  of  possession  tnsumcient^ — Where 
the  evidence  diows  that  at  or  shortly  before 
his  adiudication,  certain  goods  or  their  value 
were  m  bankrupt's  possession,  they  will  be 
presumed  to  have  remained  in  his  possession, 
or  under  his  control,  until  their  disposition 
•or  disajvpearance  ia  satisfactorily  accounted 
for;  and  hia  sworn  denial  that  he  is  in  the 
possession  of  the  goods  or  money,  is  insuf- 
fleient  Kiraner  v.  Taliaferro  (O.  C.  A.,  4tii 
Oir  ),  29  Am.  B.  R.  832,  202  Fed.  51. 

909.  In  re  Friedman  (D.  C,  N.  Y.),  18 
Am.  B.  R.  712,  163  Fed.  039,  affd.  20  Am. 
B.  R.  87,  161  Fed.  260;  In  re  Marks  (D.  C, 
Pa.),  £8  Am.  B.  R.  911,  176  Fed.  1018; 
Id  re  €k>Idfarb  Bros.  (D.  C,  6a.),  12  Am. 
B.  B.  886,  181  Fed.  648;  In  re  Lasky  (D.  C, 
Ala.),  20  .Am.  B.  R.  729,  168  I^d.  99;  In  re 
'Geratel  (D.  C,  Dl.),  10  Am.  B.  R.  411,  12S 
Fled.  166;  fiebweer  v.  Brown  (0.  O.  A.,  8th 
Cfr.),  12  Am.  B.  B.  178,  180  Fed.  828;  Matter  of 
MjreraOD  (D.  C,  Pa.),  42  Am.  B.  R.  837,  253  Fed. 
^0;  lUtter  of  Kramer  &  Machnick  (D.  C.  Pa.), 
31  Am.  B.  B.  625,  210  Fed.  977,  holding  that 
where  bankrupts  deny  their  ability  to  comply 
with  an  order  to  torn  oyer  moneys,  bnt  the  erl- 
•dence  shows  that  snch  denial  is  false  or  fraudu- 
lent sad  that  the  case  is  one  of  simple  con- 
•calment,  they  should  be  adjudged  in  contempt 
•and  committed. 

i06L  Ib  re  Rosser  (C.  C.  A.,  8th  Gir.),  4 
Am.  B.  R.  163,  101  Fed.  462;  In  re  Wilson 
fD.  a,  Ark.),  8  Am.  B.  R.  612,  116  Fed. 
419;  In  re  Adler  (D.  €.,  Tenn.),  12  Am.  B.  R. 
19,  128  Fed.  902. 

Control  of  property.— Where  it  appears 
thai  money  in  the  bank  was  taken  by  the 
tanknipt  after  a  petition  in  involuntary 
banknipt<nr  was  filed,  but  hefore  adjudica- 
-tion,  and  it  does  not  seem  probable  that  the 
moaey  was  expended  for  the  support  of  his 
family,  it  will  be  held  to  be  under  his  con- 
trol and  he  may  be  adjudged  in  contempt 
lor  failure  to  turn  it  over  to  his  trustee. 
In  re  Kane  (D.  C,  Pa.),  10  Am.  B.  R. 
478,  126  Fed.  984;  In  re  Gerstel  (D.  C,  lU.), 
19  Am.  B.  R.  411,  123  Fed.  166.    Where  the 


property  is  t)eyond  the  present  control  of  the 
bankrupt  and  in  the  hands  of  third  parties 
claiming  title  derived  prior  to  the  proceed- 
ings in  bankruptcy,  the  court  may  not  punish 
eiUier  of  them  for  contempt,  although  the 
transaction  is  manifestly  fraudulent.  In  re 
Maver  (D.  C,  Wis.),  3  Am.  B.  R.  633,  98 
Fed.  839.  It  would  be  different  if  the  prop- 
erty claimed  was  in  the  bankrupt's  possession. 
In  re  DeGottardi  ( D.  €.,  Cal. ) ,  7  Am.  B.  R. 
723,  144  Fed.  328.  Loss  of  money  in  gam- 
bling is  not  a  sufficient  defense.  Ripon  Kni^ 
ting  Works  v.  Schreiber  (D.  C,  Wash.),  4 
Am;  B.  R.  299,  101  Fed.  810.  Where  it  ap- 
peared that  an  alleged  robbery  of  stock  be- 
longing to  a  bankrupt  merchant  never 
occurred  and  that  such  stock  is  still  under 
his  control,  the  disobedience  of  an  order 
directing  the  bankrupt  to  deliver  over  the 
stock  to  hie  trustee  is  a  contempt  of  conrt. 
In  re  Levin  (D.  €.,  N.  Y.),  6  Am.  B.  R.  748, 
113  Fed.  498. 

Present  possession. —  In  the  case  of  In  re 
Barton  Broa  (D.  C,  Ark.),  18  Am.  B.  R. 
98,  149  Fed.  620,  the  court  said:  "It  ia 
seen  by  an  examination  of  the  deciaiona  laat 
quoted,  unless  they  were  in  possession  of  the 
money  at  the  time  the  oraer  is  made  to 
pay  over,  the  court  has  no  power  to  make 
the  order."  In  the  case  of  In  re  Rosser 
(€.  C.  A.,  8th  Cir.),  4  Am.  B.  R.  153,  101 
Fed.  662,  it  was  held  that  two  eesential  facia 
condition  the  lawful  exercise  of  the  power 
to  require  a  bankrupt  or  other  person  to  pay 
or  deliver  to  the  trustee  money  or  property 
in  his  possession:  (1)  the  money  or  prop- 
erty directed  to  be  delivered  to  the  trustee 
is  a  part  of  the  bankrupt  estate  and  (2)  thai 
the  bankrupt  or  person  ordered  to  deliver  it 
has  it  in  hia  possession  or  under  his  oontroi 
at  the  time  the  order  of  delivery  is  made. 

See  also  In  re  Dickens  (D.  C,  Ala.),  23  Am. 
B.  R.  669,  176  Fed.  808;  In  re  Rogowski 
(D.  C,  Qa.),  21  Am.  B.  R.  651,  166  Fed.  165. 

Liability  of  alleged  partner. —  Where  one  of 
the  members  of  a  bankrupt  partnership  waa 
a  mere  clerk,  received  what  was  equivalent 
to  wages,  and  had  nothing  to  do  with  the 
real  conduct  of  the  business,  and  actually 
turned  over  all  the  proceeds  of  property 
oeived  a  short  time  before  bankruptcy  to  hda 
partner,  and  never  knew  what  became  of 
them,  he  should  not  be  held  liable  for  failure 
to  account  for  the  same.  Matter  of  Vyaa 
(D.  C,  K.  Y.),  34  Am.  B.  R.  378,  220  Fed. 
727. 

907.  Power   v.   Fuhrman     (C.   C.   A.,   94li 
Cir.),  34  Am.  B.  R.  418,  220  Fed.  787. 
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prcvisioiifl  of  the  law;^*^*  thus,  an  attorney  who  in  good  faith,  but  wrongly, 
advises  a  State  court  as  to  the  right  of  such  court  to  compel  a  receiver  in 
bankruptcy  to  surrender  property  in  controversy  cannot  be  adjudged  guilty 
of  contempt**  The  fact  that  the  person  complained  of  acted  under  advice 
of  coimsel  may  not  in  every  case  be  a  defense.**  A  bankrupt  who  refusea 
to  account  for  property  which  should  have  been  in  his  possession  without 
any  effort  to  explain  the  loss  of  the  property  may  be  adjudged  guilty  of 
contempt.*^^  The  failure  or  refusal  to  explain  what  became  of  property 
not  scheduled  by  the  bankrupt,  and  in  his  possession  immediately  prior  to  his 
bankruptcy,  as  where  he  merely  answers  all  material  questions  as  to  the 
disposition  of  such  property  by  saying:  "  I  don't  know,"  or  "  I  can't  remem- 
ber," connected  with  convincing  proof  that  he  had  designed  to  convert  his 
assets  into  money  and  defraud  his  creditors,  will  justify  his  commitment 
for  contempt.^^^    The  rule  is  that  property  of  a  bankrupt  estate,  traced  to  the 


207a.  The  fact  that  th«re  wa«  no  actual  moral 
Intent  to  defy  the  court  or  its  order  does  not 
amount  to  a  defense  to  contempt  clearly  com- 
mitted, but  It  does  serve  to  mitigate  the  punish- 
ment.  Matter  of  Braun  (D.  C,  Pa.),  43  Am.  B. 
B.  095,  259  Fed.  300. 

808.  In  re  Watts,  10  Am.  B.  R.  113,  190  U.  S. 
1.  23  Sup.  Ct.  718;  In  re  Zier  &  Co.  (C.  C.  A., 
7th  Clr.).  15  Am.  B.  R.  646,  142  Fed.  102. 

The  attorneys  for  parties  who  were  respons- 
ible for  the  seizure  of  property  from  the  sheriff 
and  Its  removal  from  the  district  when  the 
bankruptcT  proceedings  were  instituted  are 
equally  guilty  with  their  clients  of  contempt, 
which  may  only  be  purged  by  a  return  of  the 
property  or  payment  of  its  full  value.  In  re 
Walsh  Bros.   (D.  C,  Iowa),  20  Am.  B.   R.  472, 

159  Fed.  560.  ^       ,    .    ..„ 

.  209.  In  re  Home  Discount  Co.  (D.  C,  Ala.),  17 
Am.  B.  R.  168,  147  Fed.  538. 

Advice  of  counsel. —  In  the  case  of  Orr  v. 
Tribble  (D.  C,  Ga.),  19  Am.  B.  R.  849,  158 
Fed.  897,  It  was  held  that  a  sheriff  who  is 
in  posseeaion  of  property  by  virtue  of  a  levy 
will  not  be  adjudged  in  contempt,  where, 
in  good  faith  and  acting  under  advice  of 
counsel,  he  refuses  to  surrender  the  property 
upon  the  demand  of  the  receiver  m  bank- 
ruptcy. See  In  re  Strobel  (D.  C.,  N.  Y.),  20 
Am.  B.  R.  754,  163  Fed.  380. 

810.  In  re  Deuell  (D.  C,  Mo.),  4  Am. 
B.  R.  60,  100  Fed.  633.  Compare  In  re 
Schlesinger  (D.  €.,  N.  Y.),  3  Am.  B.  R.  342, 
07  Fed.  930,  in  which  case  the  court  com- 
mitted a  bankrupt  who  failed  to  account  for 
a  certain  sum  of  money  in  his  possession 
which  had  been  directed  to  be  paid  to  the 
trustee. 

Concealment  of  property. —  The  mere  fact 
that  the  possession  and  control  by  the  bank- 
rupt is  not  open  and  notorious  would  not  pre- 
vent his  punishment  for  contempt.  A  con- 
ceahnent  of  the  property  in  controversy  by 
the  bankrupt  and  his  refusal  to  disclose  mav 
be  a  contempt,  and  where  the  facts  are  such 
as  to  indicate  concealment  the  court  may  en- 
force its  order  to  surrender  the  property  by 
commitment.  In  re  Shachter  (D.  C.,  Ga.), 
9  Am.  B.  R.  499,  119  Fed.  1010;  Boyd  v. 
Glucklich  (C.  C.  A.,  8th  Oir.),  8  Am.  B.  R. 
393,  116  Fed.  131,  in  which  Judge  Sanborn 
said:  "The  rule  by  which  this  issue  is  to 
be  determined  is  that  the  property  of  the 


bankrupt  estate  traced  to  the  recent  posses- 
sion or  control  of  the  bankrupt  is  presumed 
to  remain  there  until  he  satisfactorily  ac- 
counts to  the  court  for  its  disposition  or  dis- 
appearance. He  cannot  escape  an  order  for 
its  surrender  by  simply  adding  perjury  to 
fraudulent  concealment  or  misappropria- 
tion." See  also  In  re  Purvine  (C.  C.  A.,  5th 
Cir.),  2  Am.  B.  R.  787,  9G  Fed.  192;  In  re 
Wilson  (D.  C,  Ark.),  8  Am.  B.  R.  612,  116 
Fed.  419;  In  re  Lesains  (D.  0.,  Pa.),  21 
Am.  B.  R,  23,  163  Fed.  614;  In  re  Rogowski 
(D.  C,  Ga.),  21  Am.  B.  R.  553,  166  Fed.  165. 

Explanation  as  to  money  int  recent  posses- 
sion, but  not  scheduled. —  Where  the  bank- 
rupt, a  woman,  fails  to  account  for  a  rela- 
tively large  amount  of  goods  which  she  had 
purchased  prior  to  bankruptcy,  to  keep  any 
books  of  accounts,  and  to  make  any  explana* 
tion  of  the  great  discrepancies  in  the  amount 
turned  over  to  the  trustee  and  the  amount 
which  she  should  have  had  on  hand,  and 
where  the  husband  and  son,  who  carried  on 
business  for  her,  have  testified  that  they  did 
not  appropriate  or  have  the  goods  or  the 
money,  she  must  either  account  for  this 
money  or  pay  the  penalty  by  being  com- 
mitted for  contempt  until  she  accounts  for 
and  turns  over  to  the  trustee  the  sum  which, 
after  making  all  possible  allowances  in  her 
favor,  represents  the  amount  unaccounted  for. 
In  re  Deuell  (D.  C,  Mo.).  4  Am.  B.  R.  60, 
100  Fed.  633;  In  re  Richards  (D.  €.,  Ark.), 
25  Am.  B.  R.  176,  183  Fed.  601. 

A  bankrupt's  willingness  to  admit  that  he 
gambled  with  everything  upon  which  he  could 
lay  his  hands  does  not  excuse  him  from  liabil- 
ity to  account  to  his  trustee  for  several  thou- 
sand dollars  in  his  possession  a  short  time 
before  bankruptcy.  Matter  of  Vyse  (D.  C., 
N.  Y.)  34  Am.  B.  R.  378,  220  Fed.  727. 

ail.  In  re  Richards  (D.  C,  Ark.),  25  Am. 
B.  R.  176,  183  Fed.  601 ;  In  re  Meier  (C.  C. 
A.,  8th  Cir.),  26  Am.  B.  R.  272,  182  Fed.  799; 
In  re  Rosser  (D.  C.,  Mo.),  2  Am.  B.  R.  746, 
96  Fed.  308;  United  States  v.  Appel  (D.  C, 
N.  Y.),  31  Am.  B.  R.  154,  211  Fed.  495. 
And  see  cases  cited  under  §  41a,  post. 
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recent  control  or  possession  of  the  bankrupt,  is  presumed  to  remain  there 
nntil  he  satisfactorily  accounts  to  the  court  for  its  disposition  or  disappear- 
ance.^^ But  where  the  property  is  not  described  and  the  person  proceeding 
against  the  bankrupt  is  unable  positively  to  assert  that  particular  property, 
or  a  particular  sum,  has  been  removed  or  concealed,  contempt  proceedings 
are  not  justified.^^ 

(4)  Instances  of  contempt. — ^A  surrender  of  property  by  a  bankrupt, 
after  a  petition  in  bankruptcy  had  been  filed,  to  a  secured  creditor  may  be 
punished  as  a  contempt  both  on  the  part  of  the  bankrupt  and  the  creditor.*** 
Likewise  a  bankrupt  is  guilty  of  contempt  when,  after  the  filing  of  an 
involuntary  petition  and  the  service  of  process,  he  pays  an  indebtedness.'^* 


919.  In  re  Laiskej  (D.  C,  Ala.),  20  Am. 
B.  R.  729,  163  Fei  99;  Boyd  v.  GluckUch 
<0.  C.  A.,  8th  car.),  8  Am.  B.  R.  393.  116  Fed. 
138,  63  G.  C.  A.  461  (opinion  of  Judge  San- 
bom)  ;  In  re  Pidler  A  Son  (D.  C,  Pa.),  21 
Am.  B.  R.  101,  163  Fed.  973 ;  In  re  Cramer 
(D.  €.,  Mass.),  23  Am.  B.  R.  635,  176  Fed. 
879;  In  re  Epstein  (Ref.,  Pa.),  16  Am.  B.  R. 
711 ;  In  re  Adler  (D.  C,  Tenn.) ,  12  Am.  B.  R. 
19,  129  Fed.  502;  In  re  Kane  (D.  C,  Pa.), 
10  Am.  B.  R.  478,  125  Fed.  984. 

The  recent  poasesaion  of  goods  by  a  bank- 
rapt,  unexplained,  is  not  of  itself  sufficient . 
to  show  that  he  still  has  them  and,  there- 
fore, sufficient  to  prove  that  he  is  in  contempt 
in  failing  to  obey  an  order  to  produce  them, 
so  as  to  dispense  with  the  necessity  of  evi- 
dence. Stuart  V.  Reynolds  (C.  C.  A.,  6th 
Cir.),  29  Am.  B.  R.  412,  204  Fed.  709. 

The  presnmpton  of  law,  in  the  absence  of 
satisfactory  explanation,  is  that  property 
traced  to  the  hands  of  the  bankrupt  a  short 
time  prior  to  the  suspension  of  business  re- 
mains in  his  hande,  and  the  bankrupt  must 
answer  therefor.  In  re  Royce  Dry  Goods  Co. 
(D.  C,  Mo.),  13  Am.  B.  R.  257,  266,  133  Fed. 
100,  citing  In  re  Deuell,  4  Am.  B.  R.  60, 
100  Fed.  633;  In  re  Greenberg  (D.  C.  N.  Y.), 

5  Am.  B.  R.  840.  106  Fed.  496;  In  re  McCormlck 
(D.  C.  N.  YO,  3  Am.  B.  R.  340,  97  Fed.  566; 
In  re  Mayer  (D  C,  Wla.).  3  Am.  B.  R.  53.",.  98 
Fed.  839;  Good  r.  Kane  (C.  C.  A.,  8th  Clr.),  32 
Am.  B.  R.  19.  211  Fed.  966. 

Tbe  fact  that  a  bankrupt  had  goods  or  money 
in  his  possession  at  the  time  of  his  bankruptcy 
which  he  failed  to  turn  over  to  his  trustee  does 
not  of  itself  Justify  a  finding  in  contempt  pro- 
ceedings, that  he  had  the  same  goods  nearly  a 
year  afterwards.  Matter  of  Ellas  (D.  C,  N. 
Car.),  39  Am.  B.  R.  441,  240  Fed.  448. 

Frsndnlait  dlapoaltioii  •f  aaaeta. —  In  the 
case  of  In  re  Shaffer  &  Stern  (D.  C,  N.  Y.),  26 
Am.  B.  R.  54,  185  ^ed.  540.  It  appeared  that  the 
firm  bef>ame  bankrupt,  and  after  unsuccessful 
effort  to  compromise  with  the  creditors,  one 
of  the  members  of  the  firm  transferred  the 
assets  of  the  firm  to  a  corporation;  the  corpor- 
ation did  not  assume  the  debts  of  the  firm  and 
subsequently  the  partner  withdrew  from  the 
corporation  a  large  sum  of  money,  and 
it  was  shown  that  money  belonging  to 
the  corporation  was  In  his  hands  and  he  flailed 
to  account  therefor;  the  stock  of  the  corpora- 
tion became  worthless;  it  was  held  that  the 
partner  should  be  compelled  to  pay  to  the  trus- 
tee in  bankruptcy  of  said  firm,  the  amount  of 
money  traced  into  his  hands. 

Bardcii  of  prorlag  dlsposltflon. —  Where  un- 
scheduled   property    is    traced    to    the    recent 


possession  or  control  of  the  bankrupt  a  pre- 
sumption of  fact  arises  that  such  property 
remains  there  until  he  satisfactorily  accounts 
for  its  disposition;  a  presumption  which 
varies  in  weisht  with  the  circumstances  of 
each  case;  and  the  burden  is  upon  the  bank- 
rupt to  satisfactorily  account  for  its  non- 
production,  in  assuming  which,  however,  he  is 
entitled  to  the  benefit  of  a  reasonable  doubt 
because  the  drastic  means  of  imprisonment 
for  contempt  may  be  invoked  to  enforce  the 
order  to  turn  over.  In  re  Nisenson  (D.  C, 
N.  J.J,  24  Am.  B.  R.  915,  182  Fed.  912. 

As  stated  by  the  court  in  the  case  of  In  re 
Meier  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R.  272, 
182  Fed.  799:  "  But  the  settled  rule  is  that, 
when  property  of  a  bankrupt  estate  is  traced 
to  the  possession  of  one  who  receives  it  upon 
the  eve  of  the  ibankruptcy  of  its  owner,  it 
is  presumed  that  it  remains  in  his  posses- 
sion or  under  his  control  until  he  satisfac- 
torily accounts  to  the  court  of  bankruptcy 
for  its  disposition  or  disappearance;  that  the 
burden  is  upon  him  to  satisfactorily  so  ac- 
count for  it;  and  that  he  cannot  escape  an 
order  for  its  surrender  by  simply  denying 
under  oath  that  he  has  it,  or  that  it  is  the 
property  of  the  bankrupt  eetate.    Mueller  v. 

Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224  2Z 
Sup.  Ct.  269,  46  L.  Ed.  405;  Boyd  v.  Glucklioh 
(C.  C.  A..  8th  Cir.),  8  Am.  B.  R.  393,  11* 
Fed.  135-143,  53  C.  C.  A.  451;  Schweer  v. 
Brown  (C.  C.  A.,  8th  Cir.),  12  Am.  B.  R. 
178,  130  Fed.  328,  64  C.  C.  A.  574;  In  re 
Salkey,  21  Fed.  Cas.  Nos.  12,253  and  12,254." 
213.  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68;  In  re  Rogow- 
ski  (D.  C,  6a.),  21  Am.  B.  R.  553,  166  Fed. 
165. 

814.  In  re  Arnett  (D.  C,  Tenn.),  7  Am. 
B.  R.  522,  112  Fed.  770.  See  Matter  of  Lutfy 
(D.  C.  N.  Y.),  19  Am.  B.  R.  614,  156  Fed. 
873,  to  the  effect  that  after  notice  of  bank- 
ruptcy proceedings  an  attaching  creditor  and 
his  attorney  are  guilty  of  contempt,  if  they 
take  possesion  of  the  property. 

815.  Matter  of  Paris  Mfg.  Co.  (D.  C,  Mo.), 
33  Am.  B.  R.  365,  wherein  the  court  said: 
'*  It  is  well  established  upon  authority  that 
the  filing  of  a  petition  m  bankruptcy  and 
the  service  of  process  upon  the  bankrupt,  if 
afterwards   followed   by   an   adjudication  of 
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It  is  probable  that  any  unlawful  interference  on  the  part  of  the  bankrupt 
after  adjudication,  may  be  a  contempt^  although  a  mere  threat  to  interfere 
would  not  be  suflScient.^*  A  person  who  takes  and  conceals,  intentionally, 
property  of  the  bankrupt  in  his  possession  at  the  time  of  the  adjudicatioui 
having  no  title,  lien  or  colorable  claim  thereto,  will,  since  the  bankruptcy 
proceeding  is  injunctive  in  character,  be  guilty  of  unlawful  interference  with 
assets  in  the  legal  custody  of  the  court,  which  constitutes  a  contempt^^ 
Any  wilful  disregard  of  an  order  requiring  the  bankrupt  to  pay  to  the 
trustee  money  which  belongs  to  the  estate  may  be  punished.^^  A  bank- 
rupt may  be  committed  for  contempt  because  of  his  refusal  to  surrender  his 
books  of  account  to  the  receiver  in  bankruptcy.^^^  So  also  may  a  stake- 
holder be  adjudged  guilty  of  contempt  where  he  refuses  to  surrender  to 
the  marshal  money  placed  in  his  hands  by  the  bankrupt^^  False  swearing, 
although  pimishable  as  perjury^  is  also  punishable  summarily  as  a  contempt 
of  court™  So,  too,  any  intentional  evasion  and  refusal  to  make  proper 
explanation  of  material  facts  or  a  deliberate  determination  to  conceal  such 
facts  may  be  punished.*"  A  city  marshal  who  proceeds  in  executing  a  writ 
of  replevin,  although  notified  that  an  injunction  has  been  issued  in  bank- 
ruptcy proceedings,  is  guilty  of  a  contempt.^  And  the  same  is  true  of  the 
disobedience  by  a  creditor  of  an  order  staying  an  action  in  a  State  court  by 
levying  and  selling  exempt  property  before  confirmation  of  the  action  of  trustee 
in  setting  same  asida^*^  But  a  creditor  is  not  guilty  of  contempt  merely  by 
taking  proceedings  in  a  State  court  to  enforce  a  diachargeable  claim,  even 
with  knowledge  ihat  the  bankrupt  has  obtained  a  discharge.^^ 

d.  Practice. —  (1)  In  genebal. —  The  practice  outlined  in  the  case  of 
Muller  V.  Nugent,*^  will  be  found  useful  in  conducting  proceedings  in 
eontempt.  The  mode  of  proceeding  in  a  court  of  bankruptcy  to  determino 
whether  the  party  complained  of  is  guilty  of  contempt  should  conform  as 
nearly  as  may  be  to  the  established  practice  in  like  cases  in  all  other  United 
State  courts;  whatever  is  legally  sufficient  to  purge  a  contempt  in  any  of 

tlS.  In  re  Cole  (C.  C.  A,  let  CIr.),  20  Am.  B. 
R.  761.  1C3  Fed.  180;  Gavllln  ▼.  Lugo  (D.  C, 
Porto  Elco).  39  Am.  B.  B.  826   9  P.  11.  Fed.  344. 

819.  In  re  Wilson  (D.  C,  Ark.),  8  Am.  B.  B. 
612,  lie  Fed.  419.  Bee  as  to  failure  to  obej 
order  directing  bankrupt  to  turn  over  to  the 
trustee  certain  missiug  papers.  In  re  Uerr  (D. 
C,  Pa.),  25  Am.  B.  B.  141,  182  Fed.  715. 

219.  Matter  of  Racon  Sash,  Door  &  Lumber 
Co.  (D.  C.  Ga.),  7  Am.  B.  B.  66,  112  Fed.  322. 

tZU  Matter  of  Fellcrman  (D.  C.  N.  Y.),  17 
Am.  B.  B.  785,  149  Fed.  244;  Matter  of  Uron- 
stein  (Bef.,  N.  Y.),  24  Am.  B.  B.  524,  1S2  Fed« 
849;  Matter  of  Shear  (D.  C,  N.  Y.),  32  Am.  B. 

B.  833,  1S8  Fed.  677.  But  IT  he  changes  his 
mind,  and  swears  truthfully,  be  ought  not  to 
be  punished  for  contempt.     In   re  Gordon   (D. 

C,  N.  Y.),  21  Am.  B.  B.  290,  1C7  Fed.  239. 
t2!B.  Matter  of  Schulman  <D9C.,  N.  Y.),  21  Am. 

B.  B.  288.  1C7  Fed.  237;  Matter  of  Shear  (D.  C, 
N.  Y.),  32  Am.  B.  B.  833,  188  Fed.  C77;  Matter 
of  Boscnblum  (D.  C,  Mo.),  45  Am.  B.  B.  384. 

CenesAlmoit  of  assets;  failure  to  explain. — 
Where  a  bankrupt,  who  has  knowingly  disposed 
of  or  concealed  property  after  notice  of  iuTolun- 
tary  bankruptcy  proceedings  and  who  had  im- 
mediately preceding  bankruptcy  quandered  or 
recklessly  disposed  of  partnership  assets  under 
circumstances  Indicating  an  Intent  to  defraud 
creditors,  la  ordered  to  account  for  the  property 
disposed  of,  a  failure  on  his  part  to  appear  be- 
fore a  special  master  and  frankly  explain  the 
Tarious  transactions  is  punishable  as  for  a  con- 
tempt. In  re  Smith  (D.  C.  N.  T.),  2d  Am.  B, 
B.  880,  185  Fed.  968. 


bankruptcy,  eonstitntes  a  eommandlng  injunc- 
tion cf  the  court  against  the  interference  of  the 
bankrupt  or  third  persons  with,  and  their  con- 
eealment  or  removal  from  the  trustee  or  the 
court  of  any  of  the  property  of  the  bankrupt, 
and  that  a  wilful  Tiolatlon  of  such  injunction 
will  be  punished  as  a  contempt  of  court." 

EbLpendlture  of  meney  to  effect  eompron^lsed — 
Where  a  bankrupt  is  charged  with  criminal 
contempt  based  on  his  failure  to  turn  over 
moneys  in  his  possession  at  the  filing  of  the 
petition  he  cannot  successfully  defend  on  the 
ground  that  he  used  the  money  in  an  effort  to 
effect  composition,  for  the  court  Is  a  participant 
Id  such  proceedings  ^and  the  bankrupt  cannot, 
after  a  petition  has  been  filed,  dissipate  the 
estate  in  personal  efforts,  out  of  court  and 
without  its  knowledge,  to  effect  a  compromise 
with  creditors.  Matter  of  Mardenfeld  (D.  C, 
N.  Y.),  43  Am.  B.  B.  613,  256  Fed.  920.  ciUng 
Collier  on  Bankruptcy  (Uth  Ed.),  63. 

tie.  In  re  McBryde  (D.  C,  N.  Car.),  3  Am. 
B.  B.  729.  99  Fed.  686. 

tl7.  Ooy  V.  Waters  (C.  C.  A.,  8th  Cir.).  24 
AnL  B.  B.  293,  178  Fed.  385;  In  re  Walsh  Bro& 
<D.  C.  Iowa).  20  Am.  B.  B.  472.  159  Fed.  660; 
Matter  of  Paris  Mfg.  Co.  (D.  C,  Mo.),  33  Am. 
B.  B.  565,  holding  that  a  member  of  a  bank- 
rupt firm  who  after  its  bankruptcy  pays  out 
irm  money  in  satisfaction  of  a  personal  debt 
Is  guilty  of  a  criminal  contempt ;  Matter  of  Dlo- 
logue  (D.  C,  N.  J.),  32  Am.  B.  R.  183.  215  Fed. 
4f^  holding  that  a  person  who,  with  full 
knowledge  of  the  facts,  forcibly  remores  prop- 
erty from  the  possession  of  a  recelTer  Is  guilty 
et  a  criminal  contempt  of  court. 
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roeh  courts  is  sufficient  for  like  purpose  in  a  court  of  bankruptcy.^^  In  the 
«ase  of  Mueller  v.  Nugent,  on  the  verified  petition  of  the  trustee,  the  referee 
issued  a  show  cause  to  the  party  alleged  to  be  in  posssession  of  the  property 
<50upled  with  an  injunction.  On  the  return  day,  a  response  on  behalf  of  the 
daunant  was  filed  The  matter  was  then  heard  summarily  by  the  referee 
who  found  the  response  insufficient.  Thereupon,  the  referee  granted  an  order 
directing  a  surrender  to  the  trustee  within  a  limited  period.  On  default 
being  made^  the  referee  certified  the  facts  to  the  judge,  recommending  that 
the  respondent  be  punished  and  committed  for  contempt.  In  this  case,  a 
review  of  this  order  was  asked  The  same  result  would  have  been  accom- 
plished had  the  respondent  appeared  voluntarily  before  the  judge  and 
brought  up  the  whole  matter  on  the  merits,  the  jud^  not  being  in  such  case 
bound  by  the  findings  of  fact  of  the  referee.^^  The  judge,  witi^  all  the  facts 
thus  before  him,  affirmed  the  order  of  the  referee,  found  tibie  respondent  guilty 
of  contempt,  and  called  him  to  the  bar  for  commitment.  This  practice  is  not 
fixed  by  rules.  It  may  be  varied  to  fit  the  circumstances  of  each  case. 
Valuable  precedents  will  be  found  in  the  Supreme  Court  decisions  controlling 
the  procedure  to  punish  for  contempts  in  other  than  courts  of  bankruptcy. 
(2)  NoTiCB  OF  HBABiNO. —  The  person  alleged  to  be  in  contempt  must  be 
given  notice  of  the  charge  against  him,  and  be  given  an  opportunity  to  show 
«ause  why  he  should  not  comply  with  the  order.^^  An  order  committing 
a  person  for  failure  to  comply  with  the  direction  of  the  court,  granted  without 
notice  and  an  opportunity  to  be  heard,  violates  one  of  the  fundamental  prin- 
ciples of  our  laws  and  cannot  be  sustained.*^ 

course  of  legal  proceedings  according  to  those 
rules  and  forms  which  have  been  established  for 
the  protection  of  private  rights.  Such  a  course 
must  be  appropriate  to  the  case  and  Just  to  the 
party  affected.  It  must  give  him  notice  of  the 
charge  or  claim  against  him  and  an  opportunity 
to  be  heard  respecting  the  Justice  of  the  order 
or  Judgment  sought.  And  the  opportunity  to 
be  heard  must  be  such  that  he  may,  if  he 
booses,  cross-examine  the  witnesses  produced  to 
sustain  the  claim  and  produce  witnesses  to  re- 
fute it  if  a  question  of  fact  is  in  issue,  and  if  a 
question  of  law  is  presented,  the  opportunity  to 
be  heard  must  be  such  that  his  counsel  may,  if 
they  desire,  argue  the  Justice  and  propriety  of 
the  Judgment  or  order  proposed,  judicial  or* 
ders  or  Judgments  affecting  the  llTes  or  prop* 
erty  of  dtisens  in  the  absence  of  such  a  notice 
and  opportunity  to  the  party  affected  are  Tlola- 
tive  of  the  fundamental  principles  of  our  laws 
and  cannot  be  sustained." 

Notice  to  baakmpi. —  Where  an  order  reqnir* 
ing  the  bankrupt  to  turn  over  property  to  his 
trustee  is  based  upon  a  hearing  had  without  no- 
tice to  the  bankrupt  such  order  may  not  be  en- 
forced by  punishment  for  contempt.  In  re 
Frank  (C.  C.  A.,  8th  Cir.).  25  Am.  B.  R.  488. 
182  Fed.  794. 

Rig^t  to  be  heard. —  In  the  case  of  Matter 
of  Banzai  Mfg.  Co.  (C.  C.  A.,  2d  Cir.),  25 
Am.  B.  R.  497,  183  Fed.  298,  the  court  held 
that  where  a  person  has  been  duly  ordered 
to  pay  over  to  the  trustee  money  found  to  be 
due  the  estate  and  he  fails  to  do  so,  he  la 
nevertheless  entitled  to  be  heard  on  the 
question  whether  he  should  be  committed  to 
^1  for  such  failure,  and  an  ear  parte  order 
judging  him  in  contempt,  of  the  application 
for  which  he  had  no  notice,  stating  when  or 
where  such  application  would  be  made,  will 
be  reversed. 


In  re  Wilk  (D.  C.  M.  Y.),  19  Am.  B.  R. 
178,  106  Fed.  943. 

nBm,  Matter  of  Braun  <D.  C,  Pa.),  43  Am. 
B.  R.  886.  260  Fed.  309. 

tSSk.  Matter  of  Weisberg  (D.  C.  Mich.),  42 
Am.  B.  R.  616.  253  Fed.  833. 

tt4.  184  U.  S.  1.  7  Am.  B.  R.  224. 

226.  Boyd  y.  Gluckllch  (C.  C.  A..  8th  Cir.),  8 
Am.  B.  R.  883.  116  Fed.  131. 

See  cases  cited.  Am.  B.  R.  Dig..  I  1169. 

For  mles  to  be  obscrred  in  the  exercise  of 
Jurisdiction  to  punish  for  contempt,  see  Matter 
<a  DeOottardi  (D.  C,  Cal.),  7  Am.  B.  It.  723, 
114  Fed.  32a 

Tvmevcr  and  contempt  proceedings  sepamle. 
— •  In  a  tcmover  proceeding  the  issue  is  whether 
the  bankrupt  had  property  within  his  posses- 
flion  or  control  at  the  date  of  bankruptcy  which 
be  had  retained  and  concealed  from  his  trustee. 
In  a  contempt  proceeding  the  only  question  is 
whether  the  bankrupt  is  presently  able  to  com- 
ply with  the  court's  order  previously  made. 
Frederick  v.  Silverman  (C.  C.  A.,  3d  Clr.),  42 
Am.  B.  R.   24.  250  Fed.  76. 

128.  In  re  Mayer  (D.  C.  Wis.),  8  Am.  B.  R. 
^688,  98  Fed.  889. 

227.  In  re  Rosser  (C.  C.  A.  8th  Clr.).  4  Am. 

B.  R.  163,  101  Fed.  462;  Stuart  v.  Reynolds  (C. 

C.  A,  6th  Cir.),  29  Am.  B.  R.  412,  204  Fed.  709. 
affg.  27  Am.  B.  R.  200.  190  Fed.  967;  Matter  of 
Rosen  (C  C.  A.,  7th  Clr.),  46  Am.  B.  R.  6,  268 
Fed.  764. 

A  r«Ie  reQaifliag  the  baakanipt  to  appear  and 
show  cause  why  he  should  not  be  punished  for 
contempt  in  declining  to  answer  sundry  ques- 
tions is  sufflcient  where  it  refers  to  the  trans- 
•cript  of  proceedings  filed  by  the  referee.  U.  8. 
V.  Goldstein  (D.  C,  Vs.).  12  Am.  B.  R.  766.  132 
Fed.  789. 

2M.  Oppertenity  to  be  heard.—  In  the  case  of 
In  re  Rosser  (C.  C.  A.,  8th  Cir.),  4  Am.  B.  R. 
168,  101  Fed.  662,  the  court  said:  "The  basic 
principle  of  English  Jurisprudenbe  is  that  no 
man  shall  be  deprived  of  life,  liberty  or  prop- 
erty,  without  due   process  of  law,   without   a 
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(3)  Plsadino;  intervention.  A  proceeding  to  punish  a  bankrupt  for 
contempt  should  be  brought  by  petition^  alleging  essential  facts.  A  petition 
would  be  insufficient  which  merely  contained  such  allegations  as  would  be 
required  for  ordinary  supplementary  proceedings,  without  alleging  that  the 
bankrupt's  failure  to  pay  money  or  restore  property  was  wilful  and  tibat  he  had 
the  ability  to  do  so  if  he  would.^^  Although  if  it  had  already  been  made  to 
appear  after  a  full  hearing  that  the  bankrupt  had  concealed  available  assets^ 
it  would  not  be  necessary  to  allege  inability  to  restore.*"*  Where  the  pro- 
ceeding for  the  examination  of  a  bankrupt  is  brought,  prior  to  the  appoint- 
ment of  a  receiver  or  trustee,  by  petitioning  creditors,  an  order  to  permit 
outside  creditors  to  intervene  for  the  purpose  of  punishing  the  bankrupt  for 
contempt  should  not  be  granted.^^ 

(4)  Conduct  op  proceedings;  order  op  commitment. —  The  court  will 
not  be  deceived  by  evasions,  or  deterred  by  consequences.**^  It  has  been  held 
that  the  respondent's  answer  may  not  be  traversed  but  that  it  should  be  taken 
as  true,  and  if  in  fact  false,  prosecution  should  be  had  against  him  for  per- 
jury.^** An  order  which  directs  a  marshal  to  confine  the  bankrupt  in  jail 
until  he  complies  with  the  order  is  erroneous;  the  order  should  permit  the 
bankrupt  to  show  that  he  has  complied  therewith.*^  Upon  a  motion  to 
punish  a  bankrupt  for  contempt  because  of  his  refusal  to  obey  the  order  of 
the  referee  directing  him  to  turn  over  certain  property  to  his  trustee,  the 
only  question  at  issue  is  the  disposition  of  the  property  by  the  bankrupt  since 
the  date  of  the  order ;  the  bankrupt  is  estopped  from  denying  that  he  was  in 
possession  of  the  property  directed  to  be  turned  over.*^*  A  referee  in  bank- 
ruptcy has  no  jurisdiction,  upon  a  petition  by  the  bankrupt  and  some  of  his 
creditors,  to  order  the  trustee  to  refrain  from  taking  further  proceedings  for 
the  commitment  of  the  bankrupt  for  failure  to  comply  with  an  order  of  the 
court  for  delivery  to  his  trustee  of  certain  property;  this  question  should  be 
determined  by  the  court  upon  the  return  of  the  bankrupt  to  an  order  to 
show  causeJ^  Section  41-b  prescribes  the  procedure  to  be  followed  in  the 
punishment  of  a  contempt  before  a  referee.  The  required  steps  must  be 
closely  followed.  A  further  discussion  of  the  required  practice  will  be 
found  under  that  section.^*^ 

e.  Contempts  before  referee. —  Subdivision  (16)  seems  merely  to  confer  on 
the  judge  power  to  punish  for  contempts  other  than  those  committed  in  his 
presence  or  consisting  of  violations  of  his  own  orders.  He  has  the  usual 
power,  irrespective  of  statute,  to  punish  for  contempt  committed  in  his 
presence.     If  the  contempt  is  committed  in  the  presence  of  the  referee,  §  41 

on  the  part  of  the  petitioning  creditors.  Mat- 
ter of  Cantor  (O.  C.  A.,  2d  Cir.)>  ^^  Am. 
B.  R.  768,  215  Fed.  61. 

838.  In  re  Kane  (D.  C,  Pa.),  10  Am.  B.  R. 
478,  125  Fed.  984. 

888.  In  re  Purvine,  (C  C.  A.,  5th  Cir.),  2 
Am.  B.  R.  787,  96  Fed.  192. 

884.  In  re  Baum  (O.  0.  A.,  8tb  Cir.),  22 
Am.  B.  R.  295,  169  Fed.  410. 

886.  In  re  Frankel  (D.  C,  N.  Y.),  25  Am. 
B.  R.  920,  184  Fed.  539. 

886.  Matter  of  Eystein  (D.  C,  P«.),  33 
Am.  B.  R.  606,  219  Fed.  635. 

887.  See  |  41,  "  ContempU  before  refereee,"^ 
post.  See  also  Am.  B.  R.  Dig.,  ||  1170* 
1174. 


I  In  re  Cole   (C.  C.  A.,  Ist  Cir.),  20 
Am.  B.  R.  761,  163  Fed.  180. 

880.  Matter  of  Stavrahn  (C.  C.  A.,  2d 
Cir.),  23  Am.  B.  R.  168,  174  Fed.  330.  Aa  to 
allegations  in  petition,  see  Am.  B.  R.  Dig. 
§  1170. 

881.  Right  of  outside  creditor  to  move  to 
piini^  for  contempt. —  Where  no  reoeiver  or 
trustee  of  a  bankrupt  has  been  appointed, 
but  only  a  custodian,  and  an  order  for  ex- 
amination has  ibeen  obtained  by  the  petition- 
ing creditors, «  motion  by  an  outside  creditor, 
without  pre^ous  application  to  the  court  for 
leave  to  intervene  to  punish  the  bankrupt 
for  contempt,  should  be  denied,  in  the  absence 
of  any  allegation  of  neglect  or  misconduct 
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applies.  The  district  court  may  summarily  try  and  determine  the  question 
as  to  whether  an  assault  upon  a  trustee^  as  an  officer  of  the  court,  had  been 
committed,  and  if  so  whether  it  was  a  contempt  of  court.*" 


Vm.  BKINGING  IN  ADDITIONAL  PASTIES. 

Subdivision  6  of  this  section  authorizes  the  court  in  bankruptcy  to  bring  in 
and  substitute  additional  persons  or  parties  when  necessary  for  the  complete 
determination  of  a  matter  in  controversy.  The  case  of  Bryan  v.  Bemheimer 
is  an  instance  where  this  power  was  recognized.*^  This  power  is  an 
important  one  in  bringing  about  a  complete  determination  of  the  rights  of 
all  parties  interested  in  the  property  subject  to  the  proceeding.  The  power 
has  been  exercised  to  bring  in  a  non-'joining  partner,^^  and  persons  who 
have  filed  mechanics'  liens  for  labor  and  materials  furnished  to  the  bank- 
rupt in  the  construction  of  a  building.***  It  may  be  exercised  where  the  name 
of  a  creditor  has  been  inadvertently  omitted  from  the  schedule.  The  rule 
under  the  former  law,  that  strangers  to  the  proceedings  cannot  be  com- 
pelled to  come  in,  is  probably  still  the  law;  for  subsection  (6)  refers  only 
to  "  proceedings  in  bankruptcy."  ***  Under  the  case  of  Bardes  v.  Bank,*** 
consent  of  the  proposed  defendant  was  necessary,  where  the  stranger  to  the 
proceeding  claimed  title  adversely.  Since  the  amendment  of  1903,  however, 
this  distinction  is  not  important.  The  court  can  order  the  trustee  to  sue  in  a 
district  court,  and  thus  in  efPect  bring  in  strangers  to  proceedings  in  bank- 
ruptcy.*** The  statute  makes  ample  provision  for  the  intervention  of 
creditors  who  have  failed  for  some  sufficient  reason  to  join  with  the  original 
petitioners.^*^  The  power  to  bring  in  additional  parties  as  conferred  by  this 
subdivision,  is  sufficiently  broad  to  permit  the  bringing  in  of  any  person  who 
has  any  claim  or  interest  which  may  be  properly  determined  in  the 
proceedings. 

DC.  COLLECTION  AND  DISTRIBUTION  OF  ESTATES  AND  DETERMINATION  OF 

CONTROVERSIES. 

a.  In  general. —  By  subdivision  7  of  this  section  courts  of  bankruptcy  have 
power  to  cause  the  assets  of  bankrupts  to  be  collected,  reduced  to  money  and 
distributed,  and  to  determine  controversies  in  relation  thereto  except  as  herein 
otherwise  provided.  It  will  not  be  attempted  to  discuss  in  this  place  the 
power  hereinafter  conferred  upon  trustees  to  sue  to  recover  property 
preferentially  and  fraudulently  transferred  or  of  a  court  of  bankruptcy 
generally  to  entertain  a  suit  for  the  collection  of  the  bankrupt's  assets.    These 

the  building  and  to  determine  the  validity  of 
the  liene,  in  order  to  make  proper  distribu- 
tion of  the  funds  arising  under  the  contract 
of  each  lienor,  and  to  determine  what  is  due 
the  bankrupt  estate. 

MS.  Sinsneimer  v.  Simonson  (€.  0.  A.,  6th 
Oir.),  5  Am.  B.  R.  537,  107  Fed.  808.  See 
also  In  re  Hobbs  ft  Go.  (D.  C,  W.  Va.h 
16  Am.  B.  R.  544,  145  Fed.  211. 

048.  178  U.  S.  524,  4  Am.  B.  R.  163. 

M4.  See  Loeser  v.  Savings  Dep.  Bank  ft 
Trust  Co.  (C.  €.  A.,  6th  Oir.),  20  Am.  B.  R. 
845,  163  Fed.  212. 

t46.  See  section  59-f,  and  discussion  under 
title  "  Iwtervmtian  hy  other  ereditore,**  potf. 


I  Ex  parte  O'Neal  (D.  C,  Fla.),  11 
Am.  B.  R.  106,  125  Fed.  067. 

839.  181  U.  S.  188,  5  Am.  B.  R.  623. 

t40.  In  re  O'Brien,  2  N.  B.  N.  Rent.  312. 
See  In  re  J.  ft  M.  Schwarz  (D.  €.,  N.  Y.), 
30  Am.  B.  R.  344,  204  Fed.  326. 

Ml.  In  re  Hobbs  ft  Co.  (D.  C,  W.  Va.), 
16  Am.  B.  R.  544,  145  Fed.  211,  holding  that 
where  it  becomes  necessary  to  complete  the 
bankrupt's  building  contract  in  order  to  re- 
ceive payment  from  the  owners,  the  Bank* 
ruptcy  Court  has  jurisdiction  under  section 
2  (6)  to  bring  persons  who  have  filed 
mechanic's  liens  for  labor  and  materials  fur- 
nished to  the  baiJorupt  in  the  construction  of 
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powers  are  more  appropriately  considered  under  other  sections  of  the  act.''* 
It  will  only  here  be  attempted  to  show  how  the  power  may  be  exercised 
generally  and  without  special  regard  for  other  provisions  of  the  act. 

b.  Collectian  and  diftributionw— (1)  In  obnx&al. —  The  act  of  1867  con- 
tained similar  language  conferring  upon  courts  of  bankruptcy  the  power  to 
collect  and  distribute  the  estates  of  bankrupts.  Precedents  under  that  law  will 
be  foimd  valuabla  The  power  to  turn  a  bankrupt's  estate  into  money  and 
distribute  it  pro  rata  would  probably  flow  from  subdL  15,  were  it  not  specifically 
conferred  by  subd.  7.  The  power  conferred  by  this  subdivision  is  broad  and 
should  be  liberally  construed  in  connection  with  other  provisions  of  the  act 
to  accomplish  the  purposes  thereof.  The  power  to  collect  and  reduce  to 
money  has  a  bearing  upon  the  jurisdiction  of  the  court  to  entertain  and 
determine  suits  broug}it  by  receivers  or  trustees  for  the  purpose  of  collecting 
and  reducing  to  money  all  the  assets  of  the  bankrupt.  This  subdivision 
confers  express  power  upon  the  bankruptcy  court  to  aid  duly  authorized 
officers  of  the  court  in  collecting  and  distributing  the  bankrupt's  assets. 
Unless  otherwise  provided  in  the  act,  the  power  conferred  by  this  subdivision 
appears  to  be  plenary."'' 

(2)  Ebcoveby  of  pbopebty. —  The  extent  of  this  jurisdiction  and  the  con* 
ditions  under  which  it  will  be  exercised  fall  within  the  consideration  of  section 
23  of  the  act,  which  confers  jurisdiction  upon  bankruptcy  courts  in  respect  to 
suits  by  the  trustee,  for  the  recovery  of  property.*"  The  power  to  recover 
property  by  suit  is  subject  to  the  limitation  '^  except  as  otherwise  provided  in 
this  act,"  which  evidently  has  reference  to  the  limitation  on  the  jurisdiction 
of  the  district  courts  imposed  by  such  section."*  It  is  this  power  to  collect 
the  estate  of  the  bankrupt  that  authorizes  the  court  to  issue  all  necessary 
orders  directing  the  bankrupt  and  others  having  property  belonging  to  the 
estate  to  surrender  the  same  to  the  trustee.*^  It  has  been  deemed  sufficient  to 
justify  an  order  directing  the  bankrupt  to  sign  and  deliver  to  a  stock  exchange 
a  request  for  the  sale  of  his  seat,  and  for  the  payment  of  the  proceeds  to 
the  trustee  in  bankruptcy .^^  So,  too,  where  property  of  bankrupt  has  been 
taken  under  a  void  attachment  an  order  may  be  issued  directing  the  surrender 
of  the  proceeds  of  the  attachment  sale  to  the  trustee.^^  The  court  may 
compel  the  surrender  of  money  or  other  assets  of  the  bankrupt,  or  that  of 
some  one  for  him,  on  petition  and  rule  to  show  causei*"    Where  a  fraudulent 


2M.  As  to  JurlsdictioD  of  district  courts  to 
entertain  suits  by  trastees  or  receWers  in  bank- 
mptcy,  see  Bankr.  Act,  f  23- b,  post.  As  to 
power  of  trustee  to  institute  suits  for  the  re- 
coyery  of  property,  preferentially  or  fraudu- 
lently transferred,  see  Bankr.  Act,  li  60- b,  67*e 
and  70-e,  post.  As  to  the  distribution  of  the 
bankrupt's  estate  among  creditors,  see  Bankr. 

Act.  i  <t6«  poat. 

t47.  In  re  SieTers  (D.  C,  Mo.),  1  Am.  B.  B. 
117.  124,  91  Fed.  366.  Compere  Kelley  y.  Aarons 
(D.  C,  Cal.),  39  Am.  B.  R.  115,  238  Fed.  906. 

Trvst  agrecincnt  with  creditors. —  A  court  of 
bankruptcy  has  Jurisdiction  to  order  that  dlyi- 
denda  due  and  payable  to  creditors  of  the  bank- 
rupt who  sianed  a  trust  agreement  be  applied 
to  the  satisfaction  of  the  claim  of  the  trustee 
before  payments  to  creditors  who  had  expressly 
stipulated  that  the  clslm  of  the  trustee  should 
be  first  paid  out  of  the  assets  of  the  bankrupt. 
Searle  y.  Mechanics  Loan  &  Trust  Co.  <C.  c. 
ATeth  Cirj,  41  Am.  B.  B.  J^^ /^.'J^.^^ 

tm.  See  Bankruptcy  Act,  f  23,  and  discussion 

thereunder. 


t49.  See  discussion  in  Cohen  y.  American 
Surety  Co.,  20  Am.  B.  B.  66,  71,  192  N.  Y.,  227; 
Lynch  y.  Bronsou  (D.  C,  Conn.),  20  Am.  B.  B. 
139.  160  Fed.   139. 

ttO.  In  re  Rosser  C.  C.  A.,  8th  Cir.),  4  Am.  B. 
B.  153,  101  Fed.  462;  Rlpon  KnltUng  Wobks  y. 
Schreiber  (D.  C.  Wash.).  4  Am.  B.  B.  200.  101 
Fed.  810;  Oayilan  y.  Lu^o  (D.  C,  Porto  Rico). 
89  Am.  B.  R.  326,  9  P.  R.  Fed.  344. 

After  discharge. — A  court  of  bankruptcy  may 
compel  a  bankrupt  to  turn  over  assets  in  his 
possession  after  his  discharge,  or  after  the  ex- 
piration of  the  statute  of  limitations  a<Talnst 
criminal  prosecution  for  concealment  of  assets. 
Matter  of  Levy  (D.  C.  Pa.)>  44  Am.  B.  R.  248» 
261  Fed.  432,  affd.  45  Am.  B.  R.  . 

Somaimry  order  eompelllng  baakmpt  to  tons 
oyer  property. —  An  order  directing  a  bankrupt 
to  pay  oyer  money  to  his  trustee  relntes  to  funds 
under  his  control  at  the  date  of  bankruptcy  and 
not  at  the  date  of  the  order,  and  should  so 
state.  Matter  of  Pennell  <C.  C.  A.,  3d  dr.),  82 
Am.  B.  B.  241.  214  Fed.  837. 
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tranflfer  has  been  made,  and  the  court  is  satisfied  that  there  is  danger  of  the 
property  transferred  being  dissipated,  the  court  may  order  a  seizure  of  the 
property.*"  The  court  may  order  property  of  the  bankrupt  in  the  hands  of 
an  agent  to  be  delivered  to  the  receiver  pending  the  appointment  of  a 
trustee.*"  If  the  court  is  convinced  ^'^  that  a  third  person  has  money  belonging 
to  the  bankrupt's  estate,  it  is  its  duty  to  require  the  payment  thereof  to  the 
trustee ;  if  the  money  is  traced  into  the  hands  of  such  third  person  the  burden 
is  on  bim  to  explain  how  it  came  there,  what  became  of  it,  or  that  he  did 
not  have  it  when  the  order  was  made.*^  But  it  is  only  in  clear  cases,  in  which 
the  proof  is  decisive,  that  the  court  is  justified  in  making  a  peremptory  order 
against  a  third  party  directing  the  disclosure  of  concealed  assets.*^  If 
property  mortgaged  is  not  in  the  possession  of  a  trustee,  and  the  general 
ereditors  have  no  interest  therein  the  court  has  no  jurisdiction  to  set  aside 
and  cancel  the  mortgage.*^  In  the  exercise  of  the  jurisdiction  here  conferred 
the  court  will  be  governed  by  the  provisions  of  section  60-b,  which  authorizes 
the  trustee  to  recover  property  which  has  been  transferred  preferentially;  of 
section  67-e,  which  requires  a  trustee  to  institute  such  suits  and  proceedings 
as  may  be  required  to  reclaim  or  recover  property  which  has  been  transferred 
or  incumbered  unlawfully;  and  generally  of  section  70-e  which  authorizes  a 
trustee  to  avoid  any  transfer  of  the  bankrupt's  property  which  might  have 
been  avoided  by  any  creditor  of  the  bankrupt. 

(8)  Sale  of  peopeety;  administeation. —  The  power  to  cause  the 
bankrupt's  estate  to  be  reduced  to  money  implies  the  power  to  direct  the  sale 
of  the  estate,  either  subject  to  or  clear  from  mortgages  or  other  liens.*^ 
It  includes  the  power  to  preserve  the  estate,  as  well  as  the  power  to  sell. 
Hence,  it  comprises  the  power  to  enjoin  those  who  would  interfere  with  the 


251.  Matter  of  Hurlbutt,  Hatch  A  Co.  (C.  C. 
A.,  2d  Clr.),  13  Am.  B.  B.  60,  135  Fed.  504. 

is2.  In  re  Orassler  (C.  C.  A.,  9th  Clr.).  18 
Am.  B.   E.  094,  154  Fed.  47a_    «    ,    ^   ,       •. 

868.  Mueller  v.  Nugent.  184  U.  S.  1.  7  Am.  B. 
B.  224;  In  re  Kane  (D.  C,  N.  Y.),  20  Am.  B. 
B.  616.  161  Fed.  633;  In  re  Fidler  (D.  C,  Pa.). 
21  Am.  B.  E.  101,  163  Fed.  973;  GavUnn  t. 
Lugo  (D.  C.  Porto  Rico),  89  Am.  B.  B.  826.  9 
P.  R.  Fed.  844;  Jones  t.  Blair  (C.  C.  A.,  4th 
Clr.),  89  Am.  B.  B.  669,  242  Fed.  788. 

884.  In  re  Knopf  (D.  C,  S.  Car.),  16  Am.  B. 
B.  432,  144  Fed.  245.  In  the  case  of  Matter  of 
Bellusclo  (Eef..  N.  Y.),  25  Am.  B.  R.  660,  it  ap- 
pears that  the  bankrupt  within  the  four 
months'  period  bought  a  large  amount  of 
goods  on  credit,  the  disposition  of  which  or  the 

Sroceeds  of  the  sale  thereof,  he  did  not  satis- 
ictorlly  account  for;  it  was  held  that  an  order 
should  be  made  directing  him  to  turn  over  to 
the  trustees,  the  goods  for  which  he  did  not  ac- 
count or  the  value  thereof.  ,rt  /^  *  «^ 
855.  Matter  of  Munde  Pulp  Co.  (C.  C.  A.,  2d 
aia  14  Am.  B.  R.  70,  139  Fed.  646;  but  not 
where  the  payment  was  of  salary  actually  due 
the  agent  when  the  proceedings  were  Instituted. 
In  re  Lebrecht  (D.  C.,  Tex.),  14  Am.  B.  B.  445, 

135  Fed.  878.  .-..«« 

26A.  In  re  Feldser  (D.  C,  Pa.),  14  Am.  B..B. 
216.  184  Fed.  807.  _  ,^    ^ 

867.  In  re  Alphln  &  Lake  Cotton  Co.  (D.  C, 
Ark.).  14  Am.  B.  E.  194,  134  Fed.  477.  Bee  cases 
cited  under  "  PunUhmmit  for  contempt,"  ante. 

888.  Matter  of  Gllroy  (D.  C,  N.  Y.),  14  Am. 
B  R,  627.  140  Fed.  733;  In  re  Welnreb  (C.  C. 
i.  2d  Or.),  16  Am.  B.  R.  702.  146  Fed  243, 

A  somniAry  •rder  may  not  be  issued  compell- 


ing a  bank  to  turn  over  to  the  trustee  in  bank- 
ruptcy the  amount  of  checks  which  had  been 
drawn  against  the  bank  by  depositors,  subse- 
quent to  the  filing  of  the  bankruptcy  petition 
against  them,  where  it  appears  that  the  bank 
had  neither  actual  nor  personal  notice  of  the 
filing  of  such  petition.  Matter  of  Zotti  (C.  C.  A.. 
2d  Clr.),  26  Am.  B.  R.  234,  186  Fed.  84. 

869.  Brumley  v.  Jones  (C.  C.  A.,  6th  Clr.),  15 
Am.  B.  R.  578.  141  Fed.  318. 

860.  In  re  Pittlekow  (D.  C,  Wis.),  1  Am.  B. 
R.  472,  92  Fed.  901;  In  re  Worland  (D.  C,  Iowa), 
1  Am.  B.  R.  450,  92  Fed.  893;  In  re  Kerski  (D. 
C,  Wis.),  2  Am.  B.  R.  79;  In  re  Fite  (D.  C, 
Pa.),  81  Am.  B.  R.  308,  61  Pitts.  Leg.  J.  109; 
In  re  Benjamin  (C.  C.  A.,  2d  Clr.),  14  Am.  B. 
R.  481,  136  Fed.  175,  in  which  case  It  was  held 
that  a  bankruptcy  court  had  power  to  designate 
some  auctioneer  to  act  for  the  trustee  In  selling 
the  bankrupt's  estate. 

In  the  case  of  In  re  Arden  (D.  C,  N.  Y.),  26 
Am.  B.  R.  684,  188  Fed.  475,  the  court  said: 
"This  court  may,  under  section  2  of  the  Bank- 
rupt statute,  sell  an  interest,  such  as  a  re- 
mainder In  real  property,  and  pay  off  a  Judg- 
ment or  mortgage  lien  on  said  Interest,  if  the 
proceeds  be  sufficient  for  that  purpose,  in  order 
to  preserve  the  equity  in  the  property  for  the 
benefit  of  general  creditors,  but  the  lien  and  all 
rights  accruing  therefrom,  must  be  respected  by 
the  bankruptcy   court." 

Property  not  schediiled.— A  District  Court  has 
Jurisdiction  to  sell  a  life-estate  of  the  bankrupt, 
although  it  was  not  scheduled  and  surrendered. 
Gray  v.  Oudger  (C.  C.  A..  5th  Clr.),  44  Am.  B. 
R.  228,  260  Fed.  981. 
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due  admmistration  of  assets.^^  This  power  extends  even  to  a  refusal  to  admin- 
ister burdensome  property.^^  Under  the  present  law,  it  has  been  asserted  to 
the  extent  of  ordering  an  assessment  for  unpaid  subscriptions  upon  the 
stockholders  of  a  bankrupt  corporation.^^  So  also  in  respect  to  the  liquidation 
of  a  claim  for  damages  of  the  bankrupt  against  a  creditor  who  has  come  into 
court  with  a  claim  against  the  estate.  But  the  power  does  not  include  the 
power  to  direct  the  persons  interested  in  the  estate  to  accept  a  plan  whereby  it  is 
proposed  to  reorganize  the  business  of  the  bankrupt  as  a  corporation  and  to 
deliver  to  the  creditors  bonds  or  other  evidences  of  indebtedness  binding  upon 
the  proposed  corporation.^** 

(4)  Custody  of  property  by  receiver  or  marshal. —  This  subdivision  is 
frequently  considered  in  connection  with  that  provision  of  the  same  section 
which  authorizes  an  order  directing  the  receiver  or  marshal  to  take  charge 
of  the  property  of  the  bankrupt.^^  The  provisions  apply  to  the  powers  of 
receivers  or  the  marshal  to  take  charge  of  property  of  bankrupts  in  the  hands  of 
third  persons  after  the  filing  of  the  petition,  and  until  it  is  dismissed  or  the 
trustee  has  qualified.^*^ 

0.  Settlement  of  cantroversies.— Subdivision  7  empowers  courts  of  bank* 
ruptcy  to  determine  controversies  in  relation  to  the  estates  of  bankrupts, 
"except  as  herein  otherwise  provided.^'  The  exception  has  reference  par- 
ticularly to  the  limitation  imposed  upon  the  jurisdiction  of  such  courts  by 
§  23-b.*"  The  jurisdiction  in  respect  to  the  determination  of  controversies, 
prior  to  the  amendatory  act  of  1903,  depended  on  who  were  the  parties  to  the 


S61.  See  under  Section  Eleven.  See  also 
"  Effeet  of  Brytm  v.  Bemheimer/*  5  Am.  B. 
R.  623,  181  U.  S.  188,  and  "Injunctions 
other  than  against  Suits,"  post;  both  under 
this  section. 

968.  Discussed  under  Section  Seventy. 

86S.  In  re  Miller  Electrical  Maintenance 
Oo.  (D.  C,  Pa.),  6  Am.  B.  R.  701,  111  Fed. 
515. 

'  CulUtenl  attaek. — The  authority  of  a  trustee 
to  bring  an  action  for  the  collection  of  un- 
paid stock  subscriptions  cannot  be  attacked 
collaterally.  Jeflfery  v.  Selwyn  (N.  Y.  Ct.  of 
App.),  39  Am.  B.  R.  259,  115  N.  B.  275. 

264.  In  re  Harper  (D.  C„  N.  Y.),  23  Am.  B. 
R.  918,  934,   175   Fed.   412. 

saiK.  Matter  of  Prudential  Outfitting  Co.  (D. 
C,  N.  Y.),  41  Am.  B.  R.  621,  250  Fed.  604. 

Beorsanlaatlon  of  corporations. —  In  the  case 
of  Matter  of  Cornell  Co.  (D.  C,  N.  Y.),  26  Am. 
B.  R.  252,  186  Fed.  856,  the  court  said :  "  Nor 
can  a  bankruptcy  court  compel  a  creditor  to 
consent  to  have  all  the  bankrupt  estate  trans- 
ferred to  a  corporation  and  accept  In  settlement 
of  his  claim  obligations  of  the  new  corporation, 
payable  at  a  future  date.  There  Is  no  explana- 
tion in  this  bid  of  what  the  amount  of  the 
capital  of  the  new  corporation  will  be,  or  how 
It  will  be  furnished,  or  how  the  money  neces- 
sary to  carry  on  the  business  will  be  obtained, 
but  the  bid  states  that  any  new  Indebtedness 
which  may  be  necessarily  created  by  the  cor- 
poration for  money  borrowed  for  any  purpose 
shall  have  priority  over  all  the  certificates  of 
indebtedness  proposed  to  be  given  in  settle- 
ment of  the  debts  of  the  bankrupt.  The  prop- 
osition therefore  is  that  a  court  of  bankruptcy 
ig'to  authorize  a  transfer  of  all  the  assets  of 
the    bankrupt    to    a    corporation,    and    compel 


the  creditora  of  the  bankrupt  to  take  the 
unaeeured  obligations  of  the  new  corpora- 
tion, payable  a  long  time  in  the  future,  and 
to  leiave  it  in  the  power  of  the  new  corpora- 
tion to  create  obligations  which  ah^ll  oe  a 
prior  lien  on  its  aaseta  over  its  liability 
upon  its  Obligations  to  the  creditors  of  the 
bankrupt.  I  am  clear  that  a  court  of  bank- 
ruptcy has  no  power  to  authorize  such  a 

sale,  and,  if  it  had,  I  should  deem  it  Inezned- 
ient  to  do  so.'*  ^*iwni 

In   the  case  of  In   re  Northampton   Portland 

£*!?®^L^^i  (^-  ^-^  P*->»  26  Am.  B.  R.  666.  186 
Fed.  542,  the  court  held  that  it  had  no  power 
to  compel  creditors  of  a  bankrupt  corporation 
to  give  up  their  existing  claims,  and  in  the  place 
of  such  claims  to  accept  stock  in  the  new 
corporation  to  be  formed  to  take  oyer  all  the 
assets  of  the  bankrupt,  and  to  assent  to  other 
conditions  contained  in  the  plan  of  reorganisa- 
tion, even  though  the  plan  Is  a  desirable  one. 
and  regular  administration  in  bankruptcy  would 
result  in  heavy  loss  to  the  creditors. 

266.  McNulty  V.  Felngold  (D.  C,  Pa.),  12 
Am.  B.  R.  838,  129  Fed.  1001;  Mason  v.  Wolk- 
owich  (C.  C.  A.,  1st  Clr.),  17  Am.  B.  R.  709, 
150  Fed.  009. 

•67.  McNulty  v.  Peingold  (D.  C,  Pa.),  U 
Am.  B.  R.  338,  129  Fed.   1001. 

M6.  In  re  Walsh  Bros.  (D.  C,  la.),  21 
Am,  B.  R.  14,  17,  163  Fed.  352;  In  re  Korhit 
Mfg.  Co.  (D.  C,  N.  J.),  27  Am.  B.  R.  244, 
192  Fed.  392. 

A  referee  in  bankmptcy  may  authorize  a 
trustee  to  compromise  a  claim  due  to  him 
from  the  bankrupts  where  it  appears  to  be 
for  the  best  interests  of  the  creditors.  Mat- 
ter of  Goldman  Brothers  (D.  C,  Pa.),  39  Am. 
B.  R.  58,  241  Fed.  385. 


§  2,  (7).] 


SeTTLBMBNT  of.  OONTBOTEB8IE8. 


71 


• .  « 


soit"^  Since  then,  as  to  suits  to  recover  property,  it  depends,  as  did  the 
same  jurisdiction  under  the  law  of  1867,  on  the  subject-matter.^  When 
the  property  has  become  subject  to  the  jurisdiction  of  the  bankruptcy  court 
as  that  of  titie  bankrupt,  whether  held  by  him  or  for  him,  jurisdiction  exists 
to  determine  the  controversies  in  relation  to  the  disposition  of  the  same  and 
the  extent  and  character  of  liens  thereon  or  rights  therein«^^  If  the  property 
or  fund  is  in  the  possession  of  the  court,  represented  by  one  of  its  officers, 
as  receiver  or  trustee,  controversies  in  respect  thereto  are  clearly  within 
its  jurisdiction.^^  If  the  property  is  in  the  possession  of  an  adverse  claimant 
the  court  cannot  summarily  direct  him  to  turn  the  property  over  to  an 
o£Scer  of  the  court.^^  If  an  adverse  claimant  bases  his  right  upon  that  of 
the  bankrupt  the  controversy  is  within  the  summary  jurisdiction  of  the 
bankruptcy  court.^*  The  rule  may  be  summarized  as  follows:  Where  there 
is  a  claim  of  adverse  title  to  property  of  the  bankrupt  based  on  a  transfer 
antedating  the  bankruptcy,  a  plenary  suit  must  be  brought,  either  at  law 
or  in  equity,  by  the  trustee,  in  which  the  adverse  claim  of  title  may  be  adjudi- 
cated But  if  there  is  no  such  adverse  claim  of  title,  and  the  property 
is  in  the  physical  possession  of  a  third  party,  or  of  an  agent  of  the 
bankrupt,  or  of  an  officer  of  a  bankrupt  corporation,  who  refuses  to  deliver 
it  to  the  trustee,  it  is  not  necessary  to  bring  a  plenary  suit,  but  the  court  may 
act  summarily.^^  All  of  these  rules  are  elaborated  upon  and  discussed  fully 
under  section  23  which  has  special  reference  to  suits  by  trustees  in  respect 
to  property  in  the  bankrupt  estate. 


K  Bardes  y.  Bank,  178  U.  S.  524,  4  Am. 

B.  R.  163. 

Subsection  (7)  appUes  only  where  the 
trustee  is  the  adverse  claimant,  and  leave 
to  sue  him  in  the  State  court  will  be  denied. 
In  re  MdCallum  (D.  C,  Pa.),  7  Am.  B.  R. 
506,  113  Fed.  393.  See  also  In  re  Siegel- 
HiUman  Co.  (D.  C,  Mo.),  7  Am.  B.  R.  351, 
111  Fed.  983,  and  In  re  Kellogg  (D.  €., 
N.  Y.),  7  Am.  B.  R.  623,  113  Fed.  120, 
affd.,    10   Am.    B.   R.    7,    121    Fed.   333,   57 

C.  C  A.  547,  holding  on  appeal  that  the 
controversies  in  relation  to  the  'bankrupt 
estate  which  do  not  come  within  the  juris- 
diction of  the  bankruptcy  court  are  those 
where  the  trustee  must  bring  suit  to  assert 
title  to  property  not  in  his  possession  or 
under  his  control.  Where,  even  before  the 
amendment,  the  claimant  is  also  a  bank- 
rupt, jurisdiction  to  decide  between  the  two 
estates  exists;  In  re  Rosenberg  (D.  C,  Pa.), 
8  Am.  B.  R.  624,  116  Fed.  402. 

070.  Kelly  V.  Smith,  Fed.  Cas.  7,675.  Un- 
der law  of  1841,  Buckingham  v.  McLean,  13 
How.  151.    See  also  Section  Twenty-three. 

271.  Whitney  v.  Wenman,  198  U.  S.  539, 
14  Am.  B.  R.  45,  in  which  case  it  was  held 
that  a  district  court  could  determine  by 
plenary  suit  in  equity  the  title  to  property 
claimed  by  trustee  to  have  been  siurrendered 
to  third  parties  by  the  temporary  receiver 
after  the  filing  of  a  voluntary  petition  in 
bankruptcy,  without  right  and  authority 
from   the   court;    Matter    of   Traunstein    k 


White  (D.  C,  Mass.),  34  Am.  B.  R.  482, 
225  Fed.  317;  In  re  National  Boat  &  £11- 
gine  Co.  (D.  C.,  Mo.),  33  Am.  B.  R.  154, 
216  Fed.  211;  Matter  of  Larkey  (D.  C, 
N.  J.),  32  Am.  B.  R.  287,  214  Fed.  867. 

878.  In  re  Antigo  Screen  Co.  (C.  C.  A., 
7th  Cir.),  10  Am.  B.  R.  359.  123  Fed.  249, 
58  C.  C.  A.  248;  In  re  Leeds  Woolen  Mills 
(D.  C,  Tenn.),  12  Am.  B.  R.  136,  129  Fed. 
922,  holding  further  that  the  jurisdiction 
once  acquired  cannot  be  defeated  by  the  sur- 
render of  the  property  to  the  alleged  rightful 
owner;  Clemmshaw  v.  International  Shirt 
ft  Collar  Co.  (D.  C,  N.  Y.),  21  Am.  B.  R. 
616,  164/  Fed.  797;  In  n  McDougaU  (D.  C, 
N.  Y.),  23  Am.  B.  R.  762,  175  Fed.  400;  In 
re  Drayton  (D.  C,  Wis.),  13  Am.  B.  R. 
602,  135  Fed.  883;  Matter  of  McBride   (D. 

C,  N.  y.).  12  Am.  B.  R.  81.  1S2  Fed.  285;  Whit- 
ney  Central    Trust   &   Sayings   Bank   v.    U    a 

r^'r^°°FS:-7S:  *"•  ^' ""  ^•'•'-  *'  ^•°-  «• 

«7«.  Matter  of  Andre  (C.  C.  A.,  2d  Clr )  1.^ 
Am.  BR  132,  136  Fed!  736.  68  CCA.  374 
The  validity  of  an  assignment  01  wages  made 
prior  to  the  filing  of  the  bankruptcy  petition 
must  be  determined  by  plenary  suit.  In  re 
Driggs  (D.  a,  N.  Y.),  22  Am.  B.  R.  (J21,  171 
Fed.  897. 

274.  Goodnough  Mercantile  &  Stock  Co.  v. 
Galloway  (D.  C,  Or.),  19  Am.  B.  R.  244,  156 
Fed.  504;  In  re  Kane  (D.  C,  N.  Y.),  20  Am.  B. 
R.  616,  624,  161  Fed.  633;  In  re  Franklin  Suit 
&  Skirt  Co.  (D.  C,  Pa.),  28  Am.  B.  R.  278,  197 
Fed.  501. 

875.  Babbitt  v.  Dutcher  (Snp.  Ct),  216  U.  S. 
102,  23  Am.   B.   R.   519. 
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X.  CLOSINO  AND  SXOPBHIHO  SSTATSa 

a.  In  general.— Subdivision  8  of  section  2  invests  courts  of  bankruptcj 
with  the  power  to  '^  close  estates  whenever  it  appears  that  they  have  been 
fully  administered^  by  approving  the  final  accounts  and  discharging  the 
trustees,  and  reopen  them  whenever  it  appears  they  were  closed  before  being 
fully  administered."  The  final  accounts  of  trustees  are  to  be  filed  with  the 
court  fifteen  days  before  the  date  fixed  for  the  final  meeting  of  the  creditors.*** 

b.  Closing  estates.—  Under  this  subdivision  an  estate  can  only  be  closed  when 
it  appears  that  it  has  been  fully  administered.^^  Where  the  final  account 
of  iiie  trustee  has  been  approved^  the  trustee  discharged  and  all  the  funds 
of  the  estate  distributed^  the  estate  will  be  deemed  ''dosed"  within  the 
meaning  of  this  subdivision*^^  Where  there  are  no  assets  and  no  creditors 
appear  at  the  first  meeting,  the  appointment  of  a  truste  may  be  dispensed 
with.^^  It  would  seem  to  follow  that  where  there  are  no  assets^  an  estate 
may  not  be  technically  closed  under  this  subdivision*^^  The  estate  is  usually 
closed  by  the  entry  of  an  order  approving  the  accounts  of  the  trustee  and 
discharging  him  from  his  trust  By  the  terms  of  the  subdivision  the  act  of 
closing  the  estate  consists  of  the  approval  oi  the  final  accounts  and  die 
discharge  of  the  trustea^^  As  we  have  seen  the  general  policy  of  the  law 
requires  trustees  and  other  court  officials  to  deal  expeditiously  with  the 
administration  of  bankrupt  estates.^^  The  closing  of  the  estate  does  not 
operate  to  transfer  the  title  of  unadministered  assets  hsiok  to  the  bankrupt^ 


876.  See  Baakr.  Act,  |  47-«,  sabd.  8,  and 
cases  cited  thereunder.  As  to  closing  and 
reopening  estate  in  bankruptcy,  see  cases 
digested  in  Am.  B.  R.  Dig.  M  62S-629. 
Matter  of  Sayer  (D.  C,  N.  Y.),  32  Am.  B. 
R.,90,  210  Fed.  397.     (Quoting  text.) 

Notice  to  creditors. — An  order  of  a  referee 
closing  a  bankrupt's  estate  is  a  nullity,  and  tbe 
estate  remains  open  under  tbe  original  order 
of  reference,  where  tbe  referee  fails  to  give  to 
credltotrs  the  ten  days'  notice  required  by  sec- 
tion 68.  Matter  of  Levy  (D.  C.  Pa.),  44  Am. 
B.  R.  248,  261  Fed.  432. 

JI77.  Matter  of  Sayer  (D.  C.  N.  Y.),  32  Am. 
B.  R.  00,  210  Fed.  897.     (Quoting  text) 

NeoeiBity  for  afflnnatlTe  action  by  const.— 
Matter  of  De  Ran  (C.  C.  A.,  6th  Cir.),  44  Am. 
B.   R.  409.  260  Fed.  732. 

278.  Kinder  t.  Bcbarff,  129  La.  218,  26  Am. 
B.  U.  765,  55  So.  769. 

It  Is  proTlded  In  section  U-d,  that  "suits 
shall  not  be  brought  by  or  against  the  trustee 
of  a  bankrupt  estate  subsequent  to  two  years 
after  the  estate  has  been  closed."  There  Is  no 
difficulty  as  to  the  time  when  an  estate  is 
deemed  closed,  where  the  trustee  has  assets  in 
his  possession  and  makes  distribution  thereof 
among  the  creditors.  In  such  cases  the  time  of 
closing  is  the  date  of  the  discharge  of  the  trus> 
tee  upon  snbmisslon  of  his  final  account.  More 
difficulty  will  arise  in  determining  the  time  of 
closing  when  the  estate  of  the  bankrupt  con- 
tains no  assets.  (See  discussion  of  this  sub- 
ject under  Section  Eleven  of  this  work,  subtitle 
^'Zdmitaiion  on  BuiU  by  TruBteea.") 

t79.  General  Order  XV.  See  also  Clark  t. 
Pidcock  (C.  C.  A.,  8d  Clr.),  12  Am.  B.  R.  809, 
129  Fed.  745;  In  rs  liSyy  (D.  C,  Wis.),  4  Am. 
B.   R.  106,   101  Fed.  247. 

MS.  Clark  T.  Pidcock  (C.  C.  A..  3d  Clr.), 
12  Am.  B.  R.  309,  129  Fed.  745.  In  which 
case  the  court  said:  "The  estate,  however, 
was    not     technically     closed     because    there 


was  no  final  meeting  of  creditors  or  dia- 
charge  of  the  trustee  upon  the  aettlemeiit 
of  his  accounts." 

881.  Settlement  ol  eatate.— The  final  set- 
tlement of  the  hankrupt'a  estate  will  not  be 
ordered  until  a  full  and  complete  record  of 

the  proceedings  is  made,  showing  that  they 
have  been  conducted  in  accordance  with  the 
requirements  of  the  act  and  the  general 
orders  of  the  Supreme  Court  and  the  dis- 
trict rules  and  a  balance  sheet  is  presented 
which  can  be  understood,  and  from  which 
the  bankrupt  and  his  creditors  can  see  what 
has  been  done  with  their  money.  In  re 
Oarr  (D.  C,  N.  C),  8  Am.  B.  R.  635.  115 
Fed.  556. 

The  record  of  a  referee  made  in  a  book  re- 
tained by  him.  reciting  "order  allowing  ac- 
count and  discharging  trustee  filed,"  is  not  In 
itself  concluslTe  that  the  estate  was  closed. 
Matter  of  De  Ran  (C.  C.  A.,  Ctti  Clr.).  44  Abl 
B.    R.   409,   260  Fed.   732. 

232.  See  discussion  under  heading  '*  BmpediH- 
0U9  emerdte  of  furiadiction,"  ante. 

In  re  Carr  (D.  C,  N.  Car.),  8  Am.  B.  B.  635» 
116  Fed.  666.  See  generally  under  Bankr.  Act 
I  47,  po9t:  and  as  to  when  an  estate  is  "  closed/' 
see  if  11  and  56,  poBt. 

Speedy  admlnistnitlon. —  In  the  case  of  Boyd 
T.  Olucklich  (C.  C.  A.,  8th  Clr.),  8  Am.  B.  R. 
393,  116  Fed.  131,  the  court 'Said:  "The  bank- 
ruptcy act  contemplates  that  proceedings  tn 
bankruptcy  shall  go  forward  with  all  reason- 
able  dispatch  compatible  with  the  doe  and  or- 
derly administration  of  Justice  and  a  proper  re- 
gard for  the  fundamental  ri^rhts  of  the  cltisens.'* 
See  also  In  re  Paine  (D.  C,  Ky.),  11  Am.  B» 
a  354,  127  Fed.  346. 


S  2,  (8).] 


BsoPBNiNo  Estates. 


7S 


80  as  to  pennit  leooveiy  by  the  legal  represeotatives  of  the  bankrupt  after 
his  death."* 

e.  Xeopening  estates.—  (1)  In  gbnsbal. — ^This  subdiyision  recognuEes  the 
power  of  the  court  to  reopen  estates  ^^  whenever  it  appears  they  were  closed 
before  being  administered."  Upon  the  proper  showing  of  jurisdictional  fact% 
it  is  the  duty  of  the  court  to  reopen  the  estate."^  The  exercise  of  the  power 
to  reopen  rests  in  the  sound  discretion  of  the  court,  upon  the  consideration 
of  all  the  circumstancea"^  The  reopening  does  not  reinstate  the  discharged 
trustee^  but  creates  a  vacancy  in  the  office,  to  be  filled  as  provided  in  §  44, 
post*®* 

(2)  Lack  of  administration  sole  obound.< —  The  subdivision  provides 
for  the  reopening  of  an  estate  only  when  closed  '^  before  being  administered." 
This  is  the  only  ground  for  the  reopening  of  an  estata  It  becomes  essential 
therefore  to  ascertain  whether  there  has  been  a  lack  of  administration  before 
granting  the  application  to  reopen.^^  The  common  cause  is,  therefore,  the 
discovery  of  unadministered  assets,  and  it  has  been  held  that  the  allegations 
ef  the  petition  to  reopen  must  be  such  as  to  satisfy  the  court  that  such  assets 
«dst^  An  application  by  the  bankrupt  to  reopen  the  proceedings  may 
be  granted  on  the  ground  of  newly  discovered  assets,  although  the  time  for 
ming  claims  has  expired.^^  And  where  the  bankrupt  failed  to  schedule  an 
interest  in  a  trust  fund  the  estate  should  be  reopened  where  it  appears  that 
the  bankrupt  has  an  interest  in  remainder  or  expectancy  in  such  trust.^*^ 

(3)  Pabtiss  who  may  apply. — The  application  for  reopening  must  be 
made  by  some  party  interested  in  the  estate,  and  who  would  be  boiefited  by 
the  reopening.^^  Creditors  who  have  not  proved  their  claims  cannot  apply 
for  the  reli^.^^  A  former  trustee  has  no  standing  in  court  to  &eA  the 
reopening  of  an  estate.'^ 

(4)  Notice  and  petition. —  The  practice  is  simple — an  ex  parte  appli- 
cation to  the  judge  for  an  order  reopening,  and,  if  granted,  a  reference  to 
the  referee  and  a  meeting  of  creditors  on  notice,  wilh  the  other  subsequent 

fSS.  MatUr  of  Llgbthall  (D.  C,  N.  Y.),  34  Am. 
B.  It.  504,  221  Fed.  791;  and  Me  Fowler  t. 
Jcukt  (Minn.  Sop.  Ct),  11  Am.  B.  U.  255,  90 
Minn.  74,  96  N.  W.  887.  96  N.  W.  914. 

S84.  In  re  Newton  (C.  C.  A..  8th  Cir.),  6  Am. 
B.  B.  62,  107  Fed.  429;  Matter  of  Sayer  (D.  C, 
N.  Y.),  82  Am.  B.  B.  90,  210  Fed.  397  (quoting 
text). 

Xffiectw— The  reopening  of  a  bankruptcf  pro- 
eeeding  to  let  in  other  creditors  to  carry  It  on 
after  the  elimination  from  It  of  all  who  pre- 
▼ionsly  had  been  actora  therein  la  id  effect  the 
iBititntlon  of  a  new  proceeding.  Trammell  r. 
Tarbrongh  (C.  C.  A.,  6th  dr.).  42  Am.  B.  B. 
^37,  266  Fed.  529. 

986.  Matter  of  Paine  (D.  C,  Ky.).  11  Am.  B. 
B.  861,  127  Fed.  246. 

niBcreiioD  of  eonrt.--  An  application  to  reopen 
the  estate  of  a  bankrupt  to  enable  the  trustee 
to  maintain  an  action  to  recover  concealed  assets 
Is  addressed  to  the  discretion  of  the  court,  and 
Its  action  will  not  be  reversed  except  for  an 
abuse  of  discretion.  In  re  Goldman  (C.  C.  A.,  2d 
<nr.).  11  Am.  B.  R.  707,  129  Fed.  212;  Matter 
of  Bayer  (D.  C,  N.  Y.).  82  Am.  B.  R.  90,  210 
Fed.  897  (quoting  text).  «      .«  «    * 

t8C  Matter  of  Rochester  Baths  Co.  (C.  C.  A., 
Sd  Clr.),  84  Am.  B.  R.  856,  222  Fed.  22;  Matter  of 
Mlnners  (D.  C.  N.  Y.),  41  Am.  B.  R.  778,  288 

887.  Matter  of  Paine  (D.  C.  Ky.),  11  Am.  B. 
R.  861,  127  Fed.  246,  in  which  the  court  said: 
"^The  power  to  reopen  the  case  is  given  in  2°t 
eontingency  only,  namel/.  when  it  »PP«*"  J™^ 
the  case  was  closed  before  being  fully  admtn- 
Istered."  Matter  of  Saver  (D.  C.  N.  Y.),  82  Am. 
a  R.  90,  210  Fed.  8OT  (quoting  text). 


Where  a  sale  has  fceeii  made  by  a  trustee  in 
bankruptcy  without  notice  to  the  creditors  the 
estate  has  not  been  '*  fully  administered.'*  Mat- 
ter of  Minners  (D.  C,  N.  Y.),  41  Am.  B.  R.  773, 
253  Fed.  300. 

888.  In  re  Newton  (C.  C.  A.,  »th  dr.),  6  Am. 
B.  R.  62,  107  Fed.  439;  Matter  of  Paioe  (D.  C, 
Ky.),  11  Am.  B.  R.  361.  127  Fed.  246;  Matter 
of  Sayer  (D.  C,  N.  Y.),  82  Am.  B.  R.  90,  210 
Fed.  897  (quoting  text) ;  Matter  of  Graff  &  Nev- 
ins  (C.  C.  A.,  2d  Clr.),  41  Am.  B.  R.  32,  250  Fed. 
997,  42  Am.  B.  R.  741.  255  Fed.  241. 

889.  In  re  Pierson  (D.  C,  N.  Y.),  28  Am.  B. 
R.  68,  174  Fed.  160. 

890.  Pollack  V.  Meyer  Bros.  Drug  Co.  (C.  C. 
A.,  8th  C»r.),  86  Am.  B.  R.  836,  233  Fed.  861. 

891.  In  re  Chandler  (C.  C.  A.,  7th  Clr.),  14 
Am.  B.  R.  512,  138  Fed.  637,  71  C.  C.  A.  87;  In 
re  Meyer  (D.  C,  Or.).  25  Am.  B.  R.  44,  181  Fed. 
904;  Matter  of  Guff  &,  Kevins  (C.  C.  A.,  2d  dr.), 
41  Am.  B.  R.  32,  260  Fed.  997. 

Creditors.— A  creditor  of  a  bankrupt  estate 
continues  to  be  such  for  the  purpose  of  ap- 
plying to  have  the  estate  reopened  even  though 
the  bankrupt  has  in  the  meantime  been  dis- 
charged. Matter  of  Levy  (D.  C,  Pa.),  44  Am. 
B.  R.  276^  259  Fed.  314. 

The  parehaser's  vendee  is  an  Interested  party. 
Matter  of  Mlnners  (D.  C,  N.  Y.),  41  Am.  B.  R. 
773,  253  Fed.  800. 

898.  Matter  of  Paine  (D.  C  Ky.),  11  Am.  B. 
R.  861.  127  Fed.  246;  In  re  Shaffer  (D.  C,  N. 
Car.),  4  Am.  B.  R   728,  104  Fed.  982. 

888.  Matter  of  Paine  (D.  C.  Ky.),  11  Am.  B. 
B.  861,  127  Fed.  246. 
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proceedings  as  in  the  original  case.  The  petition  to  reopen  an  estate  need 
not  be  of  any  formal  or  technical  character,  but  should  reasonably  satisfy 
the  court  of  the  requisite  jurisdictional  fact  of  non-administration*^^  The 
petition  is  not  required  to  show  what  property  was  surrendered  by  the 
bankrupt^  or  what  representations  were  made  in  his  schedules,  nor  that  any 
creditor  was  deceived  by  his  representations.^^ 

(5)  Heabing  on  application. —  The  jurisdictional  facts  must  appear^ 
that  is,  it  must  be  established  in  some  legal  way  that  some  assets  belonging 
to  bankrupt  at  the  time  of  his  bankruptcy  were  not  administered  in  the 
proceeding.^^  And  to  establish  the  essential  facts  the  court  may  take  into  con- 
sideration anything  that  appears  in  the  record  of  the  original  bankruptcy 
proceeding.^ 

(6)  Whbn  application  obantbd. —  The  application  may  be  granted 
where  a  probable  fraudulent  transfer  of  property  is  apparent;  in  such  case 
the  order  reopening  the  estate  should  not  be  construed  as  authorizing  the 
trustee  to  commence  an  action  in  a  State  court  to  set  aside  the  transfer.^^ 
The  bankrupt's  application  to  reopen  made  several  months  after  his  dis- 
charge, so  as  to  permit  him  to  amend  his  schedules  by  inserting  the  name 
of  a  creditor  omitted  therefrom,  so  that  the  bankrupt  may  be  discharged  also 
from  such  creditor's  claim  should  be  denied.^^  But  a  reopening  after  a 
discharge  has  been  permitted  for  the  purpose  of  amending  schedules  by 
inserting  a  claim  upon  which  an  action  was  pending  at  the  time  of  adjudica- 
tion and  to  which  a  counterclaim  had  been  pleaded.*^  Where  assets  are 
discovered  or  become  available  which  were  not  known  or  were  unadministered 
when  the  estate  was  closed,  an  order  may  be  made  reopening  the  estate;  such 
assets  must  have  been  in  existence  when  the  petition  was  filed,  and  must  be 
such  as  would  pass  to  the  trustee.^^  And  where  an  estate  has  beeen  opened 
because  of  newly  discovered  assets  the  bankrupt  will  be  permitted  to  amend 
his  schedules  to  include  exemptions,  where  he  had  received  but  a  part  of  the 


SM.  Matter  of  Graff  and  NeTina  (C.  C.  A.,  2d 
dr.),  41  Am.  B.  B,  82,  250  Fed.  907;  In  re  New- 
ton (C.  C.  A..  8th  Or.).  6  Am.  B.  B.  52,  107 
Fed.  430,  holding  that  while  a  petition  to  re- 
open an  eatate  once  cloaed  need  not  be  of  formal 
or  technical  character,  it  should,  either  in  It- 
self or  In  connection  with  supporting  affldaylta, 
be  of  such  a  nature  as  to  reasonably  satisfy  the 
court  of  the  requisite  Jurisdictional  fact  that 
there  are  some  assets  belonging  to  the  bankrupt 
which  hare  not  been  administered:  and  a  pe- 
tition which  does  not  state  substantial  or 
definite  fbcts,  but  simply  asks  for  the  appoint- 
ment of  a  trustee,  is  not  sufficient  to  warrant 
action  by  the  court  In  this  respect 

ViiTerilled  petition.— An  order  to  open  a 
closed  estate  will  not  be  granted  when  the 
papers  in  the  case  are  uuTerflled,  if  affldayits 
of  reputable,  disinterested  persons  are  filed 
which  deny  the  statements  in  the  moving 
papers.  In  re  Soper  &  Slada  (Bef.,  N.  Y.),  1 
Am.   B.  B.  193. 

SOflk  Traub  t.  Biarshall  Field  Co.  (C.  C.  A., 
6th  Cir.),  25  Am.  B.  B.  410,  182  Fed.  <J22. 

Rights  of  iMmkmpt.— A  bankrupt  who  has 
been  discharged  of  his  debts  has  no  standing 
in  court  to  move  to,  have  a  restraining  order 
issued  at  the  time  of  the  reopening  of  the 
estate  vacated  on  the  ground  that  notice  of  the 
reopening  was  not  given  to  Wm-  ^Matter  of 
Levy   (D.  C,  Pa.).  44  Am.  B.  B.  276,  259  Fed. 

314 
SM.  In  re  Newton  (C  C.  A..  8th  Clr.).  6  Am. 

B.    B.  52,  107  Fed.  430.  ^      /^    r^ 

t91.  Pollack   V.  Meyer  Bros.  Drug  Co.   (C.   C. 


A.,  8th  Clr.),  36  Am.  B.  B.  886,  233  Fed.  861. 

SM.  In  re  By  bum   (D.  C,  Ct.),  16  Am.  B.  B. 
514,  145  Fed.   662. 

299.  In  re  Spicer  (D.  C,  N.  Y.),  16  Am.  B.  B. 
802,  145  Fed.  431. 

S09.  In  re  McKee  (D.  C.  N.  Y.),  21  Am.  B.  B. 
306,  165  Fed.  269. 

Honest  mistake  In  ached  ollng  claims. —  Where 
a  bankrupt  makes  a  sincere  and  honest  effort  ta 
schedule  a  creditor,  and  a  mlsttake  la  made  as 
to  the  identity  of  the  creditor,  the  eatate  should 
be  reopened  and  the  bankrupt  given  a  chance 
to  make  his  schedule  conform  to  the  facts. 
Matter  of  Adams  (D.  C,  Oa.),  40  Am.  B.  B. 
22,  242  Fed.  335. 

301.  Matter  of  Lighthall  (D.  C,  N.  Y.),  34 
Am.  B.  B.  594,  221  Fed.  791,  in  which  it  was 
held  that  where  a  bankrupt  duly  scheduled  aa 
an  asset  a  claim  against  a  debtor  and  the  lat- 
ter's  assignee,  and  it  appeared  that  the  debtor 
owned  an  interest  in  an  Insurance  policy  on 
the  life  of  a  third  party,  which  was  of  little  cash 
value,  and  on  which  the  premiums  were  paid 
by  others  than  the  bankrupt,  and  the  trustee 
did  not  abandon  the  claim,  upon  the  death  of 
the  insured  after  the  closing  of  the  bankrupt'a 
estate,  the  dividend  on  such  claim  resulting  from 
the  proceds  of  the  insurance  policy  belongs  to 
the  estate  and  is  not  after- acquired  property. 

Where  procoedlngs  are  reopened  a  person  who 
has  in  the  meantime  paid  over  to  the  bank- 
rupt property  belonging  to  him  and  remaining 
unadministered  is  not  liable  as  for  money 
wrongfully   paid   to  the  bankrupt     Watson  v. 
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exemptions  to  which  he  was  entitled,  because  of  insufficieticy  of  assets.'^ 
Where  a  discharge  was  refused  because  the  bankrupt  had  not  accounted  for 
a  large  sum  of  money,  the  estate  may  be  reopened.^  It  has  been  held  that, 
where  the  time  to  file  claims  has  expired,  a  reopened  case  will  redound  to 
the  benefit  only  of  creditors  whose  claims  were  allowed  in  the  original  pro- 
ceeding.*^ Laches  of  the  applicant  may  deprive  him  of  his  right  to  a  reopen- 
ing.** Where  the  proceedings  have  been  dismissed  by  consent  of  the  creditors 
they  will  not  be  reopened.***  It  frequently  becomes  necessary  to  reopen  estates 
that  there  may  be  a  trustee  on  whom  process  may  be  served ;  thus,  where  burden- 
some property  has  vested  in  the  trustee,  and,  by  inadvertence,  he  has  not  been 
formally  excused  from  taking  the  same,  and  a  mortgagee  wishes  to  foreclose. 


ZI.  CONFISMATION  OR  REJECTION.  OF  COMPOSITIONS. 

Subdivision  9  of  this  section  authorizes  •a  court  of  bankruptcy  to  '^  confirm 
or  reject  compositions  betweeen  debtors  and  their  cr^itors,  and  set  aside 
compositions  and  reinstate  the  cases."  Section  12  of  the  act  recognizes  and 
specifies  the  compositions  which  are  subject  to  confirmation  by  the  court 
This  whole  subject  is  discussed  under  that  section.  The  power  conferred 
upon  the  court  to  confirm  or  reject  such  composition  is  limited  to  thoKb 
recognized  in  §  12.**  • 

Zn.  BNFORCEMBNT  OF  ACT  BT  N£CSSSART  ORDBRS,  PROCESS  OR  JTTDOICSNT. 

a  In  general. —  Subdivision  15  invests  courts  of  bankruptcy  with  the 
powers  ^'  to  make  such  orders,  issue  such  process,  and  enter  such  judgments 
in  addition  to  those  specifically  provided  for  as  may  be  necessary  for  the 
cmforcement  of  the  provisions  of  this  act.''  This  is  the  onmibus  clause  of 
the  section.  Generally  speaking,  it  may  be  availed  of  to  compel  anything 
which  ought  to  be  done  for,  or  to  prevent  anything  which  ought  not  to  be 
done  against,  the  enforcement  of  the  law;  provided  the  court  of  bankruptcy 
otherwise  has  jurisdiction  of  the  person  or  the  subject-matter.**^  Under  the 
power  here  conferred  the  bankrupt  nuty  be'  compelled  to  perform  other  duties 
titan  those  enumerated  in  §  7 ;  he  may  be  restrained  from  leaving  the  juris- 


Ifotley  (Ala.  Sup.  Ct).  39  Am.  B.  R.  750,  75 
So.  147. 

Omission  to  sehediUo  worthlens  »«*etfli. —  Ab 
estate  In  bankruptcy  will  not  be  reopened  merely 
because  the  bankrupt  inadvertently  failed  to 
schedule  certain  property  which  at  the  time  and 
during  the  penaency  of  the  bankruptcy  pro- 
ceeding was  worthless,  eren  though  thereafter 
it  acquired  considerable  value,  liatter  of  Orafl 
(D.  C,  N.  Y.).  40  Am.  B.  R.  206,  242  Fed.  577. 

Sale  off  assets  dlseevered  after  elsslBg 
•state. —  A  bankruptcy  court  may  entertain  an 
application  by  the  bankrupt,  after  the  estate 
is  closed,  for  leave  to  turn  over  certain  un- 
scheduled property  which  was  discovered  after 
the  estate  was  closed,  and  sell  the  same,  in  order 
to  make  title  to  those  assets  as  to  which  the 
property  was  vested  In  the  bankrupt  estate,  and 
as  to  which  any  question  as  to  title  may  exist 
from  the  fact  that  they  have  not  passed 
through  the  hands  of  the  bankruptcy  court. 
Matter  of  Graff  (D.  C,  N.  Y.),  40  Am.  B.  R. 
205.  242  Fed.  577. 

8M.  In  re  Erwin  (D.  C.  Pa.),  22  Am.  B.  R. 
166.  177  Fed.  284. 

2W8.  In  re  Barton  (D.  C.  Ark.).  16  Am.  B.  R. 
560,  144  Fed.  540. 


SM.  In  re  Shaffer  (D.  C,  N.  C*r.),  4  Am.  B.  R. 
728.   104   Fed.  982. 

Loss  of  origtaal  proof.— See  Matter  of  Rey- 
nolds  (D.  C,  N.  Y.),  42  Am.  B.  R.  628. 

805.  Laches  la  makiag  appUeatloa.^  In  the 
case  of  In  re  Paine  (D.  C,  Ky.),  11  Am.  B.  R. 
351,  127  Fed.  248^  the  court  held  the  proper 
rule  to  be  that  a  fairly  reasonable  time,  under 
all  the  circumstances  of  the  case,  should  be  al- 
lowed and  that  if  the  parties  who  had  full 
knowledge  delayed  an  unreasonable  time  to 
seek  to  reopen  a  case,  their  laches  should  au- 
thorize the  court  to  refuse  to  do  so.  In  the 
case  of  In  re  Reese  (D.  C.  Ala.),  8  Am.  B.  B. 
411,  115  Fed  903,  it  was  held  laches  on  the  part 
of  a  creditor,  who  had  received  notice  of  the 
filing  of  a  petition,  to  fkll  to  contest  the  bank- 
rupt's claim  to  exemption.  In  the  case  of  Vary 
V.  Jackson  (C.  C.  A.,  5th  Cir.),  21  Am.  B.  R. 
334,  164  Fed.  840,  a  delay  of  seven  years  was 
held  laches,  especially  since  the  petitioner  failed 
to  show  when  the  alleged  fraud  was  discovered. 
See  also  Traub  v.  Marshall  Field  Co.  (C.  C.  A., 
5th  Cir.),  26  Am.  B.  R.  410.  182  Fed.  622. 

SOSa.  Matter  of  Kaufman  (D.  C.  N.  Y.),  41 
Am.  B,  R.  771,  263  Fed.  301. 
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diction  of  the  court  in  the  proper  caae^  by  writ  of  ne  exeai.^^  This  sub- 
division is  not  sufficiently  broad  to  authorize  an  order  requiring  a  bankrupti 
who  has  been  released  from  arrest,  to  give  bail.^^  It  is  ample  to  authorise 
a  referee  to  order  a  creditor  fo  file  a  bill  of  particulars  as  to  a  certain  item 
in  his  daim.*^ 

b.  Injimctions  other  than  against  suits. —  (1)  In  oeitebal. —  Early  in  the 
administration  of  the  present  law,  the  injunction  was  frequently  used  to 
prevent  the  dissipation  of  assets  to  which  the  bankrupt  had  title.'^^  Through 
this  power  a  court  may  eortend  the  powers  of  receivers  appointed  under 
§  2  (3) ;  in  the  exercise  of  it  the  court  may  compel  the  surrender  by  a 
bankruptcy  of  his  property.  It  is  frequently  called  upon  to  justify  the  making 
of  orders  and  the  issuing  of  process  required  for  the  due  administration  of 
the  bankrupt's  e^te.  Many  instances  of  such  orders  and  process  might  be 
here  cited,  but  it  seems  more  appropriate  to  refer  to  them  in  connection  with 
other  parts  of  the  act  The  power  to  enjoin  is  inherent  in  the  court  of 
bankruptcy  as  a  court  of  equity.  It  includes  the  power  to  grant  stays, 
conferred  by  §  11,  of  pending  suits  in  other  courts.  That  the  broad  phrasing 
of  subdivision  15  amounts  to  an  express  ratification  of  this  inherent  power 
has  not  been  doubted.  The  exercise  of  it,  like  the  quasi-criminal  remedy 
of  contempt,  is  essential  to  the  due  enforcement  of  the  act,  as  was  the  addi- 
tional process  of  seizure  when  the  act  complained  of  amounted  to  an  act  of 
bankruptcy  or  other  fraud  on  the  act*^  The  power  when  exercised,  is  subject 
to  the  same  rules  and  limitations  as  in  the  case  of  a  writ  of  injunction  issued 
under  other  circumstances;  for  instance  its  use  is  available  to  prevent  the 
infliction  of  threatened  or  imminent,  and  not  mere  possible  injury.*"    Where, 


SM.  In  re  Frear  (D.  C,  N.  Y.),  10  Am.  B. 
li,  19e,  120  Fed.  978. 

M7.  In  re  Hicks  (D.  C,  N.  Y.),  13  Ajdl  B. 
II.  664,  133  Fed.  738.  The  language  of  tbe  text 
was  quoted  witb  approval  in  the  case  of  In  re 
Donnelly  (D.  C,  Ohio).  20  Am.  B.  B.  304.  307. 
188  Fed.  1001. 

Se^^e  of  siikdlTtsloB.— In  the  case  of  In  re 
Sivofford  Bros.  Dry  Goods  Co.  (D.  C,  Mo.),  25 
Am.  B.  R.  282.  286.  180  Fed.  540.  the  court 
said:  "It  is  said  this  section  may  be  arailed 
of  to  compel  anything  which  ought  to  be  done 
for,  or  to  prevent  anything  which  ought  not  to 
be  done  against  the  enforcement  of  the  law ;  prO' 
Tided  the  court  of  bankruptcy  otherwise  has 
jurisdiction  of  the  person  or  the  subject-matter. 
For  such  purposes  the  court  has  the  plenary 
powers  of  a  court  of  equity  and  can  exercise  the 
powers  of  such  a  court  for  the  ascertainment 
and  enforcement  of  the  rights  and  equities  of 
the  various  parties  interested  in  the  estate  of 
the  bankrupt  company."  Citing  In  re  Belgel- 
Hlllman  Dry  Goods  Co.  (D.  C,  Mo.),  7  Am.  B. 
R.  851,  111  Fed.  980-988;  Dodge  v.  Norlln  (C  C. 
A.,  8th  Clr.),  18  Am.  B.  B.  176.  133  Fed.  863-368. 
66  C.  C.  A.  425;  Bardes  v.  Ha  warden  Bank.  178 
U.  8.  524-585.  4  Am.  B.  R.  168,  20  Sup.  Ot.  IDOO. 
44  L.  Ed.  1175.  The  power  should  be  exercised 
so  as  to  facilitate  the  prompt  settlement  of 
bankrupt  estates,  and  technical  pleas  should  be 
disregarded  when  no  injustice  will  result.  In 
re  Musica  &  Son  (D.  C,  La.),  80  Am.  B.  R.  555, 
205  Fed.  413. 

No  power  to  direct  a  trustee  to  accept  a 
bond  for  payment  of  money  In  dispute.  Mat- 
ter of  Reynolds  (D.  C,  N.  Y.),  40  Am.  B.  B. 
139,  243  Fed.  268.  272. 


SOS.  In  re  Cohen  (D.  C,  111.).  14  Am.  B.  R. 
356,  126  Fed.  599;  In  re  Lipke  (D.  C.  N.  Y.). 
3  Am.  B.  R.  569,  98  Fed.  970;  In  re  Flelcher 
(D.  C,  N.  Y.).  18  Am.  B.  R.  194.  161  Fed.  82; 
Matter  of  Berkowlts  (D.  C,  N.  J.),  22  Am.  B. 
R.  281,  173  Fed.  1012.  Compare  In  re  Ketchum 
(C.  C.  A..  6th  Cir.).  5  Am.  B.  R.  532.  106  Fed. 
35. 

809.  U.  8.  ex  rel.  Kelly  v.  Peters  (D.  C,  III.). 
22  Am.  B.  R.  177.  166  Fed.  613. 

819.  Bill  of  partlcoiars.— Under  section  63b 
and  section  2  (15)  of  the  bankruptcy  act,  a 
referee  may  in  his  discretion  require  creditors 
to  file  a  bill  of  particulars  as  to  a  certain  Item 
of  their  claim,  whether  liquidated  or  unliquid- 
ated. Matter  of  Slegel  Co.  (D.  C,  Mass.),  35 
Am.  B.  R.  128.  223  Fed.  368. 

811.  For  Instance,  see  In  re  Gutwillig  (C.  C. 
A.,  2d  ar.),  1  Am.  B.  R.  388.  92  Fed.  387.  which 
is  typical  of  the  earlier  cases,  and  In  re  Kleln- 
hans  (D.  C.  N.  Y.),  7  Am.  B.  R.  604,  US  Fed. 
107;  In  re  Smith  (D.  C,  Ga.).  8  Am.  B.  R.  55. 
113  Fed.  993;  In  re  Tune  (D.  C..  Ala.),  8  Am.  B. 
R,  285.  115  Fed.  906,  and  In  re  Gutman  (D.  C. 
N.  Y.),  8  Am.  B.  R.  252,  114  Fed.  1009,  among 
the  later  cases.  Nor  is  it  thought  that  the 
cases  of  In  re  Shoemaker  (D.  C.  Va.),  7  Am.  B. 
R,  437,  112  Fed.  648,  and  In  re  Wells  (D.  C. 
Ma),  8  Am.  B.  R.  75.  114  Fed.  222,  have,  save 
In  their  respective  districts,  abridged  this  very 
necessary  power.  Verbal  notice  of  the  injunc- 
tion has  been  held  enough.  In  re  Krlnsky  Bros. 
(D.  C,  N.  Y.).  7  Am.  S.  R.  635,  112  Fed^972. 
For  analogous  cases,  see  also,  under  section 
eleven  of  this  work. 

Sit.  In  re  Btherldge  Furniture  Co.  (D.  C 
Kr).    1   Am.    B.    R,    112.   92    Fed.   329;    In    re 
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bawever,  the  property  at  which  the  procees  was  aimed  was  claimed  adversely 
by  another  and  in  that  other's  possession,  the  Supreme  Court's  decision 
in  the  Bardes  case  at  once  made  it  doubtful  whether  this  jurisdiction  could 
longer  be  ezercised.'^^  This  doubt  has  now  been  removed  by  the  amendments 
of  1903.'^  It  may  be  suggested^  however,  that  Bryan  v.  Bemheimer,  supra, 
having  affirmed  the  doctrines  of  the  earlier  decisions  and  to  that  extent  limited 
the  Bardes  case,  the  power  to  take  a  bankrupt's  property  from  the  possession 
of  one  who  holds  it  under  a  transfer  which  is  in  itself  an  act  of  bankruptcy, 
and  the  lesser  power  of  enjoining  his  disposition  of  it,  have  always  been 
availabla^^  Indeed,  the  reasoning  of  Bryan  v.  Bemheimer  indicates  that 
where  the  possession,  though  adverse,  is  through  an  act  which  amounts  tt> 
a  fraud  on  the  law,  though  possibly  not  an  act  of  bankruptcy,  the  power  to 
enjoin  existed  even  before  the  amendment  of  §  28-b  by  the  act  of  1903.^^  In 
any  event,  as  the  law  now  stands,  ample  authority  exists  to  prevent  by  in- 
junction the  disposition  of  property  in  the  possession  of  adverse  claimants, 
pending  the  determination  of  the  controversy  as  to  the  title  of  such  property,*** 
provided  there  is  no  unreasonable  delay  on  the  part  of  the  attacking  creditors.*^ 
(2)  Acts  pbiob  to  adjudication. —  When  a  petition  is  filed  the  bank- 
ruptqr  court  may  restrain  by  injunction  the  commission  of  any  act  that  will 
interfere  with  or  prevent  the  due  administration  of  the  act,**^  for  the  purpose 


Slerera  (D.  C,  Mo.),  1  Am.  B.  R.  117,  91  Fed. 
aee:  In  re  De  Qottardi  (D.  C,  Cal.),  7  Am.  B. 
R.  753,  114  Fed.  82a  ,  .  «      .rv    ^ 

SIS.  ICatter  of  Penn  Development  Co.  (D.  C, 
Cal.)»  88  Am.  B.  B.  739,  220  Fed.  222.  As  to  In- 
junctions to  restrain  disposition  of  property 
transferred  fraodnlently,  see  Moore  on  Frandn- 
lent  Conveyances,  Vol,  2,  p.  1041-1046. 

514.  See  In  re  Ward  (D.  C,  Mass.),  5  Am.  B. 
B.  216,  104  Fed.  9W.  ^^  ^  ^^,  ^ 

515.  See  Section  Twenty-three  of  this  work. 
laJvaetleB    to    restrmin    dlsposltloo    of   prop- 

offCy.— In  tbe  case  of  In  re  Norrls  (D.  C,  N. 
Y.),  24  Am.  B.  R.  444,  177  Fed.  006,  the  court 
SAid:  "Under  tbe  circumstances,  it  would 
seem  that  the  only  safe  way  to  protect  the 
rights  of  the  creditors  is  to  continue  the  In* 
Junction  until  the  rights  of  the  parties  hare 
been  determined  by  a  proper  tribunal.  Form- 
erly it  was  doubtful  whether  a  court  of  bank- 
ruptcy could  take  Jurisdiction  to  restrain  the 
disposition  of  property  in  possession  of  a  third 
person  claiming  titie  thereto;  but  the  case  of 
Bryan  t.  Bemheimer.  181  U.  8.  188,  5  Am.  B.  R. 
e2SL  21  Sup.  Ct.  657,  45  L.  Ed.  814,  and  the 
amendment  of  1908  (Act  Feb.  6,  1903,  c  487,  I 
ft  32  Stat  796  [U.  S.  Comp.  St.  ffupp.  1900,  p. 
1312]),  to  section  28-b  of  the  bankruptcy  act, 
removes  any  doubt  that  may  theretofore  haTe 
existed  as  to  such  power.  If  the  proposed  sale 
of  the  property,  which  Is  in  the  possession  of 
the  wife  of  the  bankrupt  therein,  is  not  en- 
joined during  the  pendency  of  the  plenary  ac- 
tion. It  is  not  difficult  to  perceive  that  the  In- 
tersts  of  the  general  creditors  are  liable  to 
suffer."  Citing  Collier  on  Bankruptcy  (7th  ed.), 
p.  60l 

SIS.  See  In  re  Bender  (D.  C.  Ark.),  6  Am. 
B.  R.  082,  106  Fed.  873;  s.  c,  on  appeal  Mb.  nom. 
In  re  Young  (C.  C.  A.,  Sth  dr.),  7  Am.  B.  R. 
14,  111  Fed.  16a 


817.  Note  also  In  re  Currier  (Ret,  N.  T.).  6 
Am.  B.  R.  689. 

818.  Lawrence  t.  Lowrle  (D.  C,  Pa.),  18  Am. 

B.  It  297,  183  Fed.  996;  Blake  v.   Nesbet  (D. 

C,  Mo.),  16  Am.  B.  R.  269,  114  Fed.  279;  Mat. 
ter  of  Berkowita  (D.  C,  N.  J.),  22  Am.  B.  R. 
238,  173  Fed.  1013;  In  re  Norrls  (D.  C,  N.Y.),  24 
Am.  B.  R.  444,  177  Fed.  698.  See  cases  dted 
Am.  B.  R.  Dig.  f  669. 

818.  iBjniictloB  Against  eStoers  ef  eerporatlooi 
delay. —  Where  there  is  no  testimony  tending  to 
show  that  property  in  the  possession  of  an  of- 
cer  of  a  bankrupt  corporation  really  belongs 
to  the  corporation  or  that  it  has  any  Interest 
therein,  and  where  there  is  nothing  to  chal- 
lenge the  officer's  claim  of  personal  ownership 
except  suspicion  due  to  the  general  aituation, 
any  impounding  of  the  property  while  petition- 
ing creditors  look  for  evidence  at  least  ap- 
proaches the  margin  line  of  the  rightful  ezer* 
else  of  power;  but  in  any  event,  only  the 
brtefest  practicable  delay  can  be  allowed,  and 
the  exercise  of  diligence  must  be  imposed  upon 
the  attacking  creditors.  Matter  of  McGorley 
(C.  C.  A.,  Sth  ar.),  88  Am.  B.  R.  612,  219  Fed. 
169. 

820.  In  re  Hornsteln  (D.  C.  N.  T.),  10  Am.  B. 
R.  306,  122  Fed.  266,  In  which  it  was  held  that 
the  court  has  power  between  the  time  an  In- 
voluntary petition  Is  filed  and  the  selection  of  a 
trustee,  to  enjoin  all  persons  within  its  juris- 
diction from  doing  any  act  that  will  interfere 
with  or  prevent  the  due  administration  of  the 
bankruptcy  act,  and  comity  does  not  require 
sold  court  to  compel  persons  whose  rights  are 
seriously  Jeopardized  by  proceedings  In  a  State 
court  to  resort  thereto  for  protection.  In  re 
Smith  (D.  C,  Oa.),  8  Am.  B.  R.  55,  113  Fed. 
908;  In  re  Goldberg  (D.  C.  N.  Y.),  9  Am.  B.  B, 
156,  117  Fed.  602:  In  re  Hlnes  (D.  C,  Ore.),  16 
Am.  B.  R.  638,  144  Fed.  147;  Matter  of  Schow 
(D.  C,  Conn.),  82  Am.  B.  B.  4K  818  Fed.  614.  ^ 
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of  preeerving  the  statu  quo  of  the  property  until  it  may  be  ascertained  whether 
or  not  an  adjudication  should  be  decreed.^^ 

(3)  Injunction  to  sbstbain  saubs. —  Under  this  clause  a  court  of 
baxikruptcy  may  restrain  a  sale  of  the  property  of  a  bankrupt  corporation, 
at  the  instance  of  its  treasurer,  to  pay  debts  secured  by  a  trust  deed  cover- 
ing all  the  property,  where  it  appears  that  the  interests  of  all  the  parties 
would  be  protected  by  selling  tlie  property  under  the  direction  of  the 
bankruptcy  court.*^  The  court  may  enjoin  the  sale  of  real  property  under 
foreclosure  in  a  state  court,  where  necessary  to  protect  the  interests  of  credi- 
tors of  a  bankrupt  who  has  a  substantial  interest  in  such  property ;  ^^  but  the 
court  should  not  intervene  where  the  interests  of  the  bankrupts  creditors 
in  the  property  would  be  protected  amply  in  the  state  court.'^  Where  the 
judgment  of  foreclosure  antedated  the  four  months'  period  before  adjudication, 
the  injunction  will  be  denied^^  A  bankruptcy  court  may  not  restrain  a  sale 
by  the  pledgee  of  property  held  by  him  under  a  valid  agreement  of  pledge  by 
the  bankrupt  and  pursuant  to  its  terms-'^  Such  a  pledge  and  the  n^ts  of 
the  parties  thereto  are  governed  by  the  law  of  the  State  where  made,*  and, 
being  valid  and  not  forbidden  by  any  provision  of  the  bankruptcy  act,  cannot 
be  interfered  with  by  the  court  A  sale  by  a  receiver  of  a  corporation,  who 
has  been  in  possession  for  a  considerable  time  prior  to  bankruptcy,  diould 
not  be  restrained  unless  it  clearly  appears  that  the  interests  of  creditors 
will  be  thereby  jeopardized.*" 

(4)  Othbb  instances  whibee  injunction  will  issue. —  The  power  will 
be  exercised  to  protect  the  bankrupt  from  the  enforcement  of  a  p^ialty 
imposed  by  a  State  law  or  city  ordinance,  for  a  failure  to  pay  a  dischargeable 
debt;*^  and  to  protect  the  bankrupt  from  arrest  while  attending  court  or 
engaged  in  the  performance  of  a  statutory  duty.**^  Injunction  will  lie  to 
prevent  removal  of  property  to  a  foreign  country  which  is  alleged  to  have 


Stl.  Matter  of  Schow  (D.  C,  Conn.),  S2 
Am.  B.  R.  404,  213  Fed.  514;  In  re  Hines 
(D.  C,  Ore.),  16  Am.  B.  K.  638,  144  Fed. 
147. 

sat.  In  re  Jersey  Island  Packing  Co.  (C. 
C.  A.,  9th  Cir.),  14  Am.  B.  R.  689,  138  Fed. 
626. 

ass.  Jurisdiction  to  enjoin  sate  under 
mortgafe  foredosvre. — A  bankruptcy  court 
kas  jurisdiction  to  stop  the  sale  of  a 
bankrupt's  property  under  a  mortgage  fore- 
closure in  a  State  court  where  absolutely 
necessary  under  the  facts  of  the  particular 
ease  in  order  to  protect  the  rights  of  the 
creditors  or  the  trustee,  which  would  other- 
wise be  lost  or  impaired.  Whether  or  not  a 
sale  should  be  enjoined,  however,  is  a  ques- 
tion of  discretion  and  policy  in  each  case 
under  its  peculiar  facts.  Broach  y.  Mullis 
(D.  C,  €ku),  35  Am.  B.  R.  841,  228  Fed. 
661. 

Where  a  bankrupt  has  any  substantial 
equity  in  real  estate  sought  to  be  sold  in 
foreclosure  and  partition  actions,  such  sale 
should  be  stayed  until  a  trustee  is  appointed 
and  qualified  so  that  he  may  protect  the  in- 
terests of  the  general  creditors  in  such  prop- 
erty. Matter  of  Morse  (D.  C,  N.  Y.),  82 
Am.  B.  R.  207,  210  Fed.  900. 

asi  Where  the  trustee  may  assert  all  the 


rights  he  has  in  the  State  court  and  where 
i&  sheriff  of  the  State  court  has  seized  the 
property,  the  rule  of  comity  prevaUinff  be- 
tween the  courts  would  constrain  a  bank- 
ruptcy court  to  deny  an  injunction.  Broach 
▼.  Mullis  (D.  C,  Ga.),  36  Am.  B.  R.  841, 
228  Fed.  661. 

StS.  Broach  v.  Mullis  (D.  C,  Ga.),  86  Am. 
B.  R.  841,  228  Fed.  661. 

Sale  of  real  estate. —  A  bankruptcy  court 
has  not  jurisdiction  to  staj  the  sale  of  real 
estate  duly  seised  under  a  judgment  rendered 
in  an  action  to  foreclose  a  mortgage,  ren- 
dered long  prior  to  the  four  months  preced- 
ing the  petition  and  adjudication  of  the  mort- 
gagor. Sample  t.  Beasley  (C.  C.  A.,  6th 
Cir.),  20  Am.  B.  R.  164,  168  Fed.  606. 

Sae.  Matter  of  Mayer  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  R.  866,  166  Fed.  432. 

SS7.  Hiscock  ▼.  Varick  Bank,  208  U.  S. 
26,  18  Am.  B.  R.  1. 

Saa.  In  re  Steelingworth  Ry.  Supply  Go. 
(D.  C,  Pa.),  21  Am.  B.  R.  342,  164  Ted,  691. 


I  In  re  Hicks  (D.  C,  N.  Y.),  13  Am. 
B.  R.  664,  133  Fed.  739;  In  re  Home  Dis- 
count Co.  (D.  C,  Ala.)»  17  Am.  B.  R.  168, 
187,  147  Fed.  638. 

SaO.  Matter  of  Adler  (C.  C.  A.,  2d  CU.), 
16  Am.  B.  R.  414,  144  Fed.  669. 


§  2,  (18).] 


Taxation  op  Costs. 


79 


beer  preferentially  transferred.^^  Where  a  contract  is  in  existence  in  which 
the  bankrupt  has  a  valuable  interest,  the  court  may,  at  the  instance  of  the 
trustee^  restrain  the  violation  of  such  contract.^  An  injunction  to  prevent 
the  breach  of  a  contract  is  a  n^ative  specific  enforcement  of  it,  and  the  test 
of  the  jurisdiction  of  equity  to  grant  such  an  injunction  is  the  inadequacy  of 
the  legal  remedy.^*  A  bankruptcy  court  is  empowered  to  protect  a  taxpayer 
whose  property  is  in  its  custody  from  a  fraudulent  and  excessive  assesament^* 
An  injunction  will  be  granted  restraining  an  intwvenor  from  bringing  any 
action,  suit  or  proceeding  in  any  court  in  respect  of  any  orders  of  the  bankruptcy 
court.83«»>  ^ 

0.  Praotioe.— •  This  protective  proceeas  is  frequently  resorted  to  in  involun- 
tary  cases,  sometimes  being  included  in  and  sometimes  following  the  order 
appointing  a  receiver.  Where  possible,  the  order  granted  should  be  in  the 
nature  of  a  temporary  stay,  coupled  with  a  show  cause  returnable  on  a  day 
certain.  The  use  of  the  writ  itself  is^  however,  not  unusual,  and,  there 
being  no  limitation  on  its  operation,  as  there  is  on  the  writ  issued  under 
§  11,  it  remains  in  force  until  modified  or  disssolved.  Any  one  aggrieved 
can,  on  proper  notice,  move  to  dissolva  The  application  both  for  and  to 
dissolve  the  injunction  may  be  made  on  petition  or  affidavits,  entitled  in  the 
case,  and,  if  after  the  adjudication,  siiould  be  made  to  the  referee.'^  It  has 
been  thought  that  the  referee  can  grant  no  more  than  a  temporary  stay,  the 
Supreme  Court  having,  by  General  Order  XII,  limited  the  granting  of  in- 
jimctions  on  suits  to  the  judge.  But  this  general  order  affects  the  injunc- 
tion here  discussed  only  by  analogy.  Since  Mueller  v.  Nugent,  supra,  it 
would  seem  that  the  referee,  being  vested  with  all  the  functions  of  a  court 
of  bankruptcy  save  a  few,  not  inclusive  of  the  power  to  enjoin,  may  grant 
permanent  injunction  orders  having  all  the  force  of  like  orders  issuing  from 
the  judge,  except  to  stay  proceedings  of  a  court  or  an  officer  of  the  United 
State  or  of  a  Stata"* 

d.  Precedents  under  the  law  of  1867. —  For  precedents  as  to  principles  as  well 
as  practice,  see  discussion  of  injunctions  against  suits  under  Section  Eleven.''^ 


XIII.     TAXATION  OF  COSTS. 


By  subdivision  18  of  this  section  a  court  of  bankruptcy  may  '^  tax  costs, 
whenever  they  are  allowed  by  law,  and  render  judgments  therefor  against 


$81.  Pyle  V.  TezaB  Transport  A  Terminal 
Co.  (D.  C,  La.),  25  Am.  B.  R.  829,  185  Fed. 
309. 

839.  Authority  to  restrain  violation  of  con- 
tract with  trustee. —  A  court  of  bankruptcy 
has  jurisdiction,  on  the  application  of  the 
trustee  in  bankruptcy  of  a  brewing  com- 
pany, by  injunction  to  compel  the  owner  and 
lessor  of  certain  premises  and  the  lessee 
thereof  to  purchase  malt  liquors  ezcluslTely 
from  the  trustee  during  the  period  of  a  cer- 
tain lease,  the  payment  of  which  the  bank- 
rupt had  guaranteed,  in  consideration  of  the 
tenant  purchasing  malt  liquors  from  it  ex- 
clusively, especially   where  the  trustee   had 


withdrawn  opposition  to  dispossess  proceed- 
ings under  an  oral  agreement  by  the  owner 
and  a  proposed  new  tenant  that  the  latter 
would  enter  into  an  agreement  similar  to  the 
contract  with  the  first  tenant,  to  purchase 
malt  liquors  exclusively  from  the  trustee. 
Matter  of  Consumers'  Albany  Brewing  Ck>. 
(D.  C,  N.  Y.),  35  Am.  B.  R.  358,  224  Fed. 
235. 

888.  1  Jojrce  on  Injunctions,  p.  646,  $  429, 
and  cases  cited. 

888«.  Cross  v.  Georgia  Iron  k  Coal  Co. 
(C.  C.  A.,  5th  Cir.),  41  Am.  B.  R.  385,  850 
Fed.  438. 
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the  uxiflniGceBfiful  party,  or  the  successful  party  for  cause,  or  in  part  againat 
each  of  the  parties,  and  against  estates,  in  proceedings  in  bankruptcy/'  Thi» 
subdivision  and  General  Order  XXXIV  must  be  read  together.  They  are 
merely  declaratory  of  the  general  power  of  courts  of  equity,  including  courts 
of  bankruptcy,  over  the  allowance  and  apportionment  of  costs.*^^  The  costs 
for  which  payment  is  herein  authorized  are  such  as  are  allowed  by  this  act 
arising  from  the  bankrupt  proceedings  in  the  administration  of  the  estate.*^ 
The  costs  taxable  under  this  subdivision  are  something  different  from  the  costs 
allowed  as  fees  and  mileage  of  witnesses,  and  the  allowances  to  the  attorneys, 
which  are  considered  under  other  sections  of  the  act^  So  too,  allowances  for 
feeb  of  stenographers  are  expressly  provided  for  under  §  88-a  (6)  and  will 
be  considered  under  that  section.  Costs  must  be  allowed  in  all  involuntary 
cases  where  tbe  adjudication  is  contested.^  Only  costs  allowed  by  law  may 
be  taxed.  Where  there  is  no  specific  provision,'^  this  subdivision  seems  to 
assimilate  costs  in  bankruptcy  to  those  under  the  equity  practice  in  the  United 
States  courts.^  Under  the  former  law,  it  was  held  that  costs  might  be  al- 
lowed the  prevailing  party  in  a  proceeding  to  set  aside  a  dischaige;*^  under 
the  present  law,  the  same  has  be^  held  as  to  a  proceeding  for  a  discharge.*^ 


888b.  Matter  of  Ohio  Oopper  Mining  Co. 
(D.  C,  N.  Y.),  39  Am.  B.  R.  284,  241  Fed. 
711. 

884.  ABegationa  on  inforoiatio&  and  be- 
lief.—In  a  Buit  by  a  trustee  in  bankruptcy 
to  set  aside  preferences,  a  motion  for  a  tem- 
porary restraining  order  should  be  denied 
where  the  only  allegations  connecting  the 
defendants  with  any  claim  to  the  property 
sold,  or  any  intent  to  sell  or  dispose  of  same, 
is  made  upon  information  and  belief,  and  no 
affidavit  is  filed  from  any  one  having  per- 
sonal knowledge  of  the  facts,  and  there  are 
no  allegations  tending  to  show  irremediable 
damage.  Lyle  ▼.  Perry  (D.  C,  Fla.),  42  Am. 
B.  R.  83,  850  Fed.  307.  For  form  of  peti- 
tion for  injunction  other  than  against  suits, 
see  Form  No.  73,  po9t, 

886.  Qen.  Ord.  Xn,  3;  In  re  Berkowita 
(D.  C,  Pa.),  IS  Am.  B.  B.  251,  143  Fed. 
59S;  In  re  Steuer  (D.  GL,  Mass.),  5  Am.  B. 
R.  209,  214,  104  Fed.  976. 

For  forms  of  referee's  stays  and  show 
cause  orders,  and  orders  that  writs  of  injunc- 
tion shall  issue,  see  Forms  Nos.  74-75,  po9t 
and  Hager  &  Alexander's  Bankruptcy  Forms. 

888.  See  also  Irving  v.  Hughes,  Fed.  Gas. 
7,076;  In  re  MuUer,  Fed.  Oas.  9,912;  Kellogg 
T.  Russell,  Fed.  Gas.  7,666;  U.  8.  ex  rel 
Hyde  ▼.  Bancroft,  Fed.  Oas.  14,513;  In  re 
South  Side  R.  R.  Go.,  Fed.  Gas.  13,190. 

886a.  Petition  of  Kurtz  Brass  Bed  Go.  (D, 
0.,  Mich.),  42  Am.  B.  R.  3,  250  Fed.  116. 

887.  Costs  ia  administration  of  estate. — 
In  the  case  of  Matter  of  Kyte  (D.  G.,  Pa.), 
26  Am.  B.  R.  507,  189  Fed.  531,  the  court 
said:  "Administration  of  an  estate  has  been 
defined  to  mean,  a  term  applied  to  denote 
the  management  of  an  estate  by  a  person 
appointed  by  authority  of  law  to  take  charge 
thereof  in  place  of  the  legal  owner.     In  a 


bankruptcy  court  the  legal  owner  of  the 
estate  is  the  bankrupt,  who  is  required  t» 
turn  over  his  entire  estate  to  some  one  to  b» 
designated  by  the  creditors  and  approved  by 
the  court,  for  the  purpose  of  administering 
the  same  for  the  benefit  of  all  the  bankrupt's 
creditors.  All  acts  necessary  to  be  done  to 
accomplish  the  purpose  of  converting  the 
assets  of  the  estate  and  distributing  the  same 
to  and  amongst  the  creditors  legally  entitled 
thereto,  as  well  as  any  act  tending  to  increase 
the  value  of  the  estate,  or  in  some  material 
manner  benefit  the  estate  of  the  bankrupt,, 
whereby  the  general  interests  of  all  the  cred* 
iters  may  be  advanced,  constitute  the  ad> 
ministration  of  the  estate.  The  intent  of  the 
law  is  to  administer  the  estate  for  the  gen- 
eral interests  of  all  the  creditors  with  the 
least  possible  expense,  and  to  this  end  when 
any  proposition  of  interest,  as  well  as  detri- 
mental to  the  creditors  is  made,  the  law  pro- 
vides that  all  the  creditors  shall  have  notice 
of  a  time  and  place  to  meet  and  either  assent 
to  or  disapprove  of  such  proposition.  This 
undoubtedly  is  a  provision  of  the  law  which 
has  been  created  to  throw  a  safeguard  around 
the  interests  of  the  creditors  so  that  the 
opportunity  for  abuse  or  mismanagement  of 
their  interests  may  be  reduced  to  a  mini- 
mum." 
888.  See  Bankr.  Act,  S|  62  and  64,  posu 
339.  See  Bankr.  Act,  |  3-e  and  General 
Order  XXXTV.  See  also  in  re  Ghiglione  (D. 
a,  N.  Y.),  1  Am.  B.  R.  580,  93  Fed.  186;  In 
re  Morris  (D.  a,  Pa.),  7  Am.  B.  R.  709,  115 
Fed.  591;  Glark-Herrin-Gampbell  Go.  v» 
Glaflin  Go.  (G.  G.  A.,  6th  Gir.),  S3  Am.  B.  R. 
414,  218  Fed.  429. 

840.  As,  for  instance,  in  Bankr.  Act,  |  8-e» 

841.  See  the  Bqnlty  Rules  and  local  rolta 
in  the  different  districts. 
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!Wli«re  the  bankrupt  consents  costs  may  be  paid  from  the  proceeds  of  the  sale 
of  exempt  property,  even  if  a  creditor  having  an  equitable  lien  thereon  objects 
to  such  p^^ent'^  Precedents  as  to  costs  on  appeal  will  be  found  in  the 
fbot-notei'^  A  bankruptcy  court  has  jurisdiction  to  order  costs  against  cred- 
itor who  has  unsuccessfully  opposed  an  involuntary  petition.'^^  It  seems, 
too,  that  under  the  previous  law,  costs  were  allowed  against  creditors  who  un- 
successfully contested  the  validity  of  claims,*^  and  that,  if  the  trustee  refused 
to  object  to  claims,  creditors  successfully  contesting  the  same  were  allowed 
co^  out  of  the  estate.^^  Where  an  involuntary  petition  is  dismissed  for  want 
of  jurisdiction  costs  cannot  be  allowed  to  the  successful  party •'^  But  costs^ 
to  be  taxable  under  this  subdivision,  must  be  incurred  **  in  proceedings  in 
bankruptcy.*'    Costs  may  be  taxed  by  the  referee.*** 


Attoney's  docket  fse  on  liearinf  before 
referee. —  A  referee  in  benkruptcy  is  not  a 
" referee''  within  the  meaning  of  section  824 
of  the  U.  8.  Revised  Statutes,  aUowing  a 
do^et  fee  of  twenty  dollars  ''on  a  trial 
.  .  .  before  referees,  or  on  a  final  hearing  in 
equity."  •  •  .  Kor  Is  a  hearing  upon  a  claim 
against  the  bankrupt  estate  ''a  final  hear- 
th"  within  the  meaning  of  the  statute. 
Hence»  a  docket  fee  should  not  be  allowed 
under  the  statute  on  the  hearing  of  a  claim 
before  the  referee.  Peck  t.  Richter  (C.  C 
A.,  8th  Gir.),  33  Am.  B.  R.  11,  217  Fed.  880. 

84a.  In  re  Holgate,  Fed«  Oas.  6,601. 

S4S.  Bragasea  t.  St.  Louis  Cycle  (C.  C.  A., 
6th  Gir.),  6  Am.  B.  R.  700,  107  Fed.  77. 
Compare  also  In  re  Wolpert  (Ref.,  N.  Y.), 
1  Am.  B.  R.  436,  and  In  re  Gaylord  (D.  C., 
K.  Y.),  5  Am.  B.  R.  805,  106  Fed.  833. 

6 


844.  In  re  Osstleberry  (D.  a,  Ga.),  IS 
Am.  B.  R.  430,  143  Fed.  1018. 

S45.  In  re  Orman  (Q  a  A.,  5th  Gir.),  S 
Am.  B.  R.  698,  107  Fed.  101;  In  re  Dickson 
(D.  a,  N.  Y.),  7  Am.  B.  R.  679,  111  Fed. 
726;  Matter  of  Josephson  (D.  C,  Ga.),  9 
Am.  B.  R.  608,  121  Fed.  142. 

S4Sa.  Petition  of  Kurtz  Brass  Bed  Go.  (D. 
G.,  Mich.),  42  Am.  B.  R.  3,  250  Fed.  116. 

846.  In  re  Troy  Woolen  Co.,  Fed.  Gas. 
14,203. 

847.  In  re  Little  River  Lumber  Go.  (D.  Q,. 
Ark.),  3  Am.  B.  R.  682,  101  Fed.  558. 

848.  In  re  Williams  (D.  a.  Ark.),  9  Am. 
B.  R.  736,  120  Fed.  34. 

848.  Id  re  Scott  (Ref.,  Mass.),  7  Am.  B. 
R.  7ia 


SECTION  THREE. 


ACTS  OF  BANKRUPTCY. 

§  3.  Acts  of  Bankruptcy. —  Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  (1)  conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed,  any  part  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them ; 
or  (2)  transferred,  while  insolvent,  any  portion  of  his  property  to  one 
or  more  of  his  creditors  with  intent  to  prefer  such  creditors  over  his 
other  creditors;  or  (3)  suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal  proceedings,  and  not 
having  at  least  five  days  before  a  sale  or  final  disposition  of  any  prop- 
erty affected  by  such  preference  vacated  or  discharged  such  prefer- 
ence; or  (4)  made  a  general  assignment  for  the  benefit  of  his  creditors, 
or,  being  insolvent,  applied  for  a  receiver  or  trustee  for  his  property  or 
because  of  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of 
his  property  under  the  laws  of  a  State,  of  a  Territory,  or  of  the  United 
States;*  or  (5)  admitted  in  writing  his  inability  to  pay  his  debts  and 
his  willingness  to  be  adjudged  a  bankrupt  on  that  ground. 

b  A  petition  may  be  filed  against  a  person  who  is  insolvent  and 
who  has  committed  an  act  of  bankruptcy  within  four  months  after 
the  commission  of  such  act.  Such  time  Bhall  not  expire  until  four 
months  after  (1)  the  date  of  the  recording  or  registering  of  the 
transfer  or  assignment  when  the  act  consists  in  having  made  a 
transfer  of  any  of  his  property  with  intent  to  hinder,  delay,  or 
defraud  his  creditors  or  for  the  purpose  of  giving  a  preference  as 
hereinbefore  provided,  or  a  general  assignment  for  the  benefit  of  his 
creditors,  if  by  law  such  recording  or  registering  is  required  or  per- 
mitted, or,  if  it  is  not,  from  the  date  when  the  beneficiary  takes 
notorious,  exclusive,  or  continuous  possession  of  the  property  unless 
the  petitioning  creditors  have  received  actual  notice  of  such  transfer 
or  assignment. 

c  It  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy 
instituted  under  the  first  subdivision  of  this  section  to  allege  and 
prove  that  the  party  proceeded  against  was  not  insolvent  as  defined 
in  this  act  at  the  time  of  the  filing  the  petition  against  him,  and  if 

*  Amendment  of  1003  in  italios. 
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solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceed- 
ings shall  be  dismissedy  and  under  said  subdivision  one  the  burden 
of  proving  solvency  shall  be  on  the  alleged  bankrupt. 

(f  Whenever  a  person  against  whom  a  petition  has  been  filed  as 
hereinbefore  provided  under  the  second  and  third  subdivisions  of 
this  section  takes  issue  with  and  denies  the  allegation  of  his 
insolvency,  it  shall  be  his  duty  to  appear  in  court  on  the  hearing, 
with  his  books,  papers  and  accounts,  and  submit  to  an  examination, 
and  give  testimony  as  to  all  matters  tending  to  establish  solvency  or 
insolvency,  and  in  case  of  his  failure  to  so  attend  and  submit  to 
examination  the  burden  of  proving  his  solvency  shall  rest  upon  him. 

e  Whenever  a  petition  is  ffled  by  any  person  for  the  purpose  of 
having  another  adjudged  a  bankrupt,  and  an  application  is  made 
to  take  charge  of  and  hold  the  property  of  the  alleged  bankrupt,  or 
any  part  of  the  same,  prior  to  the  adjudication  and  pending  a  hearing 
on  the  petition,  the  petitioner  or  applicant  shall  file  in  the  same  court 
a  bond  with  at  least  two  good  and  sufficient  sureties  who  shall  reside 
within  the  jurisdiction  of  said  court,  to  be  approved  by  the»  court  or 
a  judge  thereof,  in  such  sum  as  the  court  shall  direct,  conditioned 
for  the  payment,  in  case  such  petition  is  dismissed,  to  the  respondent, 
his  or  her  personal  representatives,  all  costs,  expenses,  and  damages 
occasioned  by  such  seizure,  taking,  and  detention  of  the  property  of 
the  alleged  bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by  the 
petitioner,  the  respondent  or  respondents  shall  be  allowed  all  costs, 
counsel  fees,  expenses,  and  damages  occasioned  by  such  seizure, 
taking,  or  detention  of  such  property.  Counsel  fees,  costs,  expenses, 
and  damages  shall  be  fixed  and  allowed  by  the  court,  and  paid  by 
the  obligors  in  such  bond. 


AnalofOiM  proYisioiis.  In  U.  S.:  Act  of  1M7,  i  39  (m  Amended  hj  Act  of  July  VT,  1868), 
R.  S.,  i  5021  (as  Amended  by  Actg  of  June  2Z,  1874,  and  Julr  26,  187S),  Act 
of  1841,  I  1;  Act  of  1800,  ||  1,  2. 

In  Enf.:    Act  of  1883,  }  4;  Act  of  1890,  |  1. 

In  Can.:    Act  of  1919,  H  3,  8. 

Crosa-references:    To  the  law.    See  generally  as  to  definitions,  f  1;  aa  to  jurisdiotion  of 
bankruptcy  court,  §  2. 

Fraudulent  transfers,  concealment  of  assets,  etc.,  ft  14-b(4),  67-c,  70. 

Preferential  transfers,  |§  4,  59,  60-a-b,  67-c. 

Preferences  through  legal  proceedings,  ||  60-a,  67-c(l),  8. 

Four  months'  period,  ||  69,  60-a-c,  67*0,  f. 

Insolvency,  {{  1  (16),  80-b,  67-c,  f. 

Dismissal  of  proceedings,  ||  18-b-d,  69. 

Bonds  of  petitioner,  H  2(3,  16),  69. 
To  the  faneral  orders:    Generally  to  V,  VI,  VII,  Vni,  IX. 
To  the  forms:    Nos.  3,  4,  6,  6,  7,  8,  9,  10. 
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L  Adt  of  Binkn^tcy  in  General,  86. 

a.  Hidory  and  anoiogieB^  86. 

b.  Cinnpcaratioe  legidaUon,  86. 

c.  Farmer  UnUed  SkxUs  statuteif  87. 

d.  Candrudian  af  the  eecUan,  87. 

(1)  In  GBNSRAli,  87. 

(2)  Rule  op  gonstbuction,  87. 

(3)  Not  applicablb  to  voluntabt  banxbuptct,  88. 

e.  Insolvency;  when  eeserUialf  88. 

(1)  In  gbnbral,  88. 

(2)  Pleading  insolybnct;  solvbnct  as  a  dbisnsh,  88. 

(3)  TnCB  OP  INSOLVBNCT,  89. 

(4)  Pboof  of  insolvency,  89. 

(5)  Inbolybnct  of  pabtnbbship,  90. 

[n.  Acts  of  Bankruptcy  Under  Present  Law,  90. 

a.  Fird  ad  af  bankruptcy;  a  fraudvlent  tranter ^  90. 

(1)  In  gbnebal,  90. 

(2)  Bt  whom  made,  91. 

(3)  Disposition  of  pbopebtt,  91. 

(I)  SiatiUe  af  frauds,  91. 

(II)  Particular  tranaadians;  diaUA  mortgageSf  92. 

(III)  Conveyances  as  security ,  92. 

(IV)  Cash  sales  and  payments,  93. 
(V)   Voluntary  transfers,  93. 

(VI)  Change  of  tiOe,  93. 

(4)  Meaning  of  wobds  op  devolution,  93. 

(5)  Intent  to  hindeb,  delay  ob  dbfbaxjd,  94. 

(I)  In  general,  94. 
(II)  Allegations  in  peHtion,  96. 
(Ill)   Proof  of  intent,  96. 

(6)  Insolvency,  97. 

(7)  CbEDITOBS  ob  any  of  THElf ,  98. 

(8)  COMPABISON  WITH  OTHEB  SECTIONS,  98. 

b.  Second  ad  of  bankruptcy;  a  preferential  transfer,  96. 

(1)  In  genebal,  98. 

(2)  Tbansfeb  of  pbopebty,  99. 

(I)  In  general,  99. 

(II)  Mortgage  or  security,  99. 

(III)  Payment  of  money,  100. 
(TV)  Confession  of  judgment,  100. 

(V)  Depldion  of  estate,  101. 

(3)  Intent  to  pbefeb,  102. 

(4)  Pboof  of  intent,  103. 
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II*  Aetscf  Ba]ilmvtp7  Under  Pieaeat  Law  — (>mti]iaed: 

(5)  Intbnt  as  dibtenguishbd  fbom  MonvB,  105. 

(6)  Allbgahons  as  to  vamrmssscBf  105. 

c.  Tkird  ad  of  bankrupky;  preference  through  legal  proceedings,  106. 

(1)  In  obnebal,  106. 

(2)  compabison  with  thb  act  of  1867,  106. 

(3)  Intbnt  not  essbntial,  107. 

(4)  Suffered  ob  PEBMirrBD,  108. 

(5)  Cbeditobs  to  be  affbcted,  109. 

(6)  Pbefebence,  109. 

(7)  Legal  proceedings,  110. 

(I)  In  generalf  110. 
(II)  Attachment  proceedings,  110. 
(Ill)  Receivership;  supplemeniary  proceedings^  110. 
(IV)  Distress  for  reni;  statutory  liens,  111. 

(8)  Sale  ob  disposition,  111. 

(9)  Vacath^g  or  discedlbging  pbbfebence,  112. 

(I)  In  general,  112. 
(II)  Day  set  for  sale,  113. 
(Ill)  Time  when  lien  obtained  immaterial,  113. 

(10)   CONSTBUCnON  OF  SUBSECTION,  113. 

d.  Fourth  act  of  bankruptcy;  a  general  assignment  or  receiverskipf  114. 

(1)  In  genebal,  114. 

(2)  What  constitutbs  a  genebal  assignment,  115. 

(3)  Appointiobnt  of  beceiveb  ob  trustee,  118. 

(I)  In  general,  119. 
(II)  Exercise  of  bankruptcy,  jurisdicUan,  119. 

(III)  Application  for  receivership,  119. 

(IV)  What  constiiutes  appointment,  121. 

(4)  Insolvenct  essential,  121. 

(I)  Insolvency  as  sole  grounds,  121. 
(II)  Actual  insolvency,  122. 

(III)  Allegations  as  to  other  grounds  where  insolvency  elided,  122. 

(IV)  Proof  of  insolvency,  124. 

(5)  Meaning  of  wobds,  125. 

(6)  Pbecedents  undeb  fobiceb  law,  126. 

(7)  Refebence  to  otheb  sections,  126. 

e.  Fifth  ad  of  bankruptcy;  a  confession  of  bankruptcy,  126. 

(1)  In  genebal,  126. 

(2)  Essential  elements,  127. 

(I)  In  general,  127. 
(II)  Acts  of  directors  of  corporation,  127. 

(III)  Officers  of  corporation,  129. 

(IV)  Admission  by  partners,  129. 

ID.  When  and  Against  Whom  Petitkm  May  be  Ftted,  139. 

a.  Againd  person  who  is  insoHvent  and  has  committed  ad  of  bankruptcy,  129. 
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m.  When  and  Against  Whom  Petition  May  be  Filed— Contintied: 

b.  Time  wUhin  which  peiUian  miial  be  JUed,  130. 

(1)  Within  foub  months  afteb  the  coioossion  of  thb  act,  130. 

(2)  NbCBSSITT  fob  BBCOBD  OB  POSSESSION  to  STABT  time  BimNINO, 

130. 
IV.  Sdvency  as  a  Defense,  i$2. 

a.  When  insolvency  need  not  be  ehown^  132. 

b.  Sohency  and  the  first  act  of  bankruptcy,  132. 

c.  Solvency  and  the  second  and  ihird  acts  of  bankruptcy,  133. 

(1)  I^ooF  OF  Insolvbnct,  133. 

(2)  PbODUCTION  OF  BOOKS,  PAPEBS,  AND  ACCOUNTS,  134. 

V.  Bond  on  Taking  Possession  of  Baidmvf  s  Ptopefty  Before  Adjudieatioay  135* 

a.  Requirement  as  to  bond,  135. 

b.  Remedies  under  bond;  costs,  135. 


I.  ACTS  OF  BANKRUPTCY  IN  GENERAL. 

a.  Hiitary  and  analogiet. —  In  most  of  the  continental  bankruptcy  systans, 
acts  of  bankruptcy,  in  our  sense  of  the  term,  are  imknown.  Mere  cessation 
of  payment  is  enough  to  entitle  the  creditors  to  resort  to  the  court  In 
France,  the  debtor  is  legally  bound  to  notify  the  court  that  he  has  stopped 
payment  Indeed,  in  several  of  the  Latin  systems,  the  court  may  declare  a 
debtor  a  bankrupt  on  its  own  motion.  Anglo-Saxon  jurisprudence,  while 
allowing  the  debtor  to  initiate  bankruptcy  by  his  own  declaration  or  peti- 
tion, not  only  does  not  otherwise  permit  die  court  to  adjudicate  save  at  the 
instance  of  creditors,  but  even  affords  further  protection  against  arbitrary 
or  unjust  interference  with  the  property  of  the  individual,  by  providing  that 
he  shall  not  bq  amenable  to  bankruptcy  unless  he  has  done  or  suffered  certain 
acts  which  either  amount  to  actual  or  constructive  frauds  on  croditors  or  are 
tantamount  to  declarations  of  hopeless  insolvency.  These  acts  are  called 
under  our  present  statute  "  acts  of  bankruptcy." 

"b,  CompAratiTe  legislation. —  The  present  English  act,i  as  supplemented  by  |  1  of  tho 
amendatory  act  of  1890,  specifies  eight  acts  of  bankruptcy,  four  of  which  2  are  practical 
equivalents  of  the  first,  second,  fourth,  and  fifth  acts  found  in.  S  3-a  of  our  law.  Of  tha 
others,  absconding  or  concealing  himself  8  is  ancient,  while  of  the  remaining  three  an  un- 


are  but  statutory  recognition  of  the  continental  doctrine  that  cessation  of  payments  and 
the  status  of  bankruptcy  are  one  and  the  same  thing.  The  two  systems,  therefore,  aside 
from  the  difference  which  grows  out  of  our  definition  of  insolvency,  are,  as  acts  of  bank- 
ruptcy, near  akin.  There  has  been  a  like  paralleling  at  other  periods.7  The  new  Canadian 
act  contains  eight  acts  of  bankruptcy,  six  of  them  corresponding  to  the  five  of  our  law 
with  two  additional  ones,  viz.:  absconding  with  intent  to  defeat  or  delay  creditors,  and 
violation  of  the  Bulk  Sales  Act.7a 

1.  English  Bankruptcy  Act  of  1888,  |  i.  «.  Id.,   I  4  (1)  -g. 

t.  Id.,  I  4  (1)  a-b-c-f.  7.  Compare  the  English  Act  of  1869  with  our 

S.  Id.,  I  4  (1)  -d.  law  of  1867. 

4.  Bng.  Bankruptcy  Act  of  1800,  11.  Ta^  Canadian  Bankruptcy  Act  of  1M9,  |  8. 

5.  Eng.  Bankruptcy  Act  of  1888,  I  4  (l)-k. 


8  8.] 


OONSTBUCTION   OP  SbOTION. 


87 


c.  Former  Vnited  States  ttatutet.-^  The  acts  of  bankruptcy  in  our  statute 
of  1800®  were  largely  copied  from  those  then  in  force  in  England.  Of  the 
six  acts  of  bankruptcy  in.  the  law  of  1841^®  only  three^  the  procuring  or 
suffering  of  a  levy  or  attachment^  the  concealing  of  property  with  intent  to 
prevent  a  levy,  and  the  fraudulently  conveying  or  transferring  of  property, 
are  similar  to  those  now  available;  only  the  last  is  in  effect  an  equivalent 
There  were  nine  acts  of  bankruptcy  under  the  law  of  1867.  The  tiiird  and 
fourth  are  comprised  within  the  present  §  3^  (1),  and  the  eighth  is  similar 
to  our  §  3-a  (2).  Here  the  similitude  ends,  save  that  the  making  of  a 
general  assignment  became  by  judicial  construction  in  effect  a  tenth  act  of 
bankruptcy.  Our  third  act  is  new,  as  is  our  fifth.  We  certainly  have  now 
nothing  like  such  once  well-known  acts  of  bankruptcy  as  the  alleged  bank* 
rupt's  abscondence,  or  being  in  custody  on  a  civil  judgment,  or,  if  a  banker, 
merchant,  trader,  or  manufacturer,  stoppage  of  paym^it  for  a  specified  period* 
The  decisions  under  the  former  law,  while,  of  course,  valuable,  are  not 
always  controlling.^^  Where  the  language  of  the  former  act  has  been  incor- 
porated in  the  present  act,  it  may  be  assumed  that  the  intent  was  to  use  such 
language  with  the  meaning  given  to  it  by  the  courts  under  such  act^  The 
practitioner,  when  citing,  should  observe  the  changes  in  §  39  of  the  former 
statute  made  by  the  acts  of  Jirne  2^2,  1874,  and  July  26,  1876.  It  is  often 
important,  too,  to  note  the  difference  in  phrasing  between  the  two  statutes, 
even  where  there  is  a  seeming  equivalence.^ 

d.  Conitmction  of  the  lection. —  (1)  In  oenbral. —  Section  3  clearly  indi- 
cates what  wrongdoing  or  acts  on  the  part  of  the  bankrupt  must  be  alleged 
in  the  creditors'  petition  and  established  by  them  as  a  part  of  their  proof 
on  the  trial.  Such  a  petition,  prepared  after  carefully  observing  the  pro- 
visions of  this  section,  and  of  §  4-b,  indicating  against  whom  such  a  petition 
may  be  filed,  and  §  59-b,  declaring  by  whom  it  may  be  filed,  and  §  2  (1), 
specifying  where  it  may  be  filed,  and  §  18-a,  indicating  how  it  is  served,  and 
§  63-a-b,  specifying  what  are  petitioning  creditor's  debts,  will,  provided  the 
act  of  bankruptcy  relied  on  is  alleged  with  sufficient  detail,  render  the  peti- 
tioners reasonably  secure  against  a  plea  in  the  nature  of  a  demurrer.^' 

(2)  Rule  of  ooNSTEtrcTioN. —  The  purpose  of  the  act  as  a  whole  is 
remedial ;  but  this  portion  of  it,  while  not  penal,  is  in  derogation  of  common- 
law  rights.  The  higher  courts  have,  therefore,  quite  uniformly  refused  to 
read  into  this  and  the  corresponding  sections  of  previous  laws,  meanings 
which  do  not  appear  from  the  very  words."  Strong  reasons  may,  however, 
be  urged  for  a  liberal  construction.  The  law  was  intended  to  compel  prorating, 


8.  Act  of  1800,  1 1. 

9.  Act  of  1841,  I  1. 

10.  Compare  Wilson  t.  City  Bank,  17 
Wall.  473,  21  L.  Ed.  723,  with  Wilson  v. 
Kelson,  183  U.  S.  191,  7  Am.  B.  R.  142, 
46  L.  Ed.  147. 

11.  Huntington  v.  Baskerville  (C.  C.  A., 
Sth  Cir.),  27  Am.  B.  R.  219,  192  Fed.  813; 
In  re  Levin  (C.  €.  A.,  Ist  Cir.),  23  Am. 
B.  R.  845,  176  Fed  177,  holding  that  the 
eonrt  will  construe  the  provisions  of  the 
bankruptcy  act  and  of  the  General  Orders  as 
similar  provisions  of  the  Act  of  1867  and 
the  Ckneral  Orders  thereunder  were  con- 
strued. 

12.  As  bearing  on  the  purpose  of  Congress 
in  limiting  the  acts  of  bankruptcy  to  those 


discussed  in  detail,  po$t,  reference  to  the 
Torrey  bill  in  its  latest  form,  the  so  caUed 
Lindsay  biU  (see  §  40,  S.  1032,  55th  Con- 
gress, Ist  Session;  and  compare  also  f  2 
of  the  Henderson  substitute,  Cong.  Rec.  65th 
Congress,  2d  Session,  Vol.  31,  p.  2038)  will 
prove  suggestive. 

13.  Cbmpare  Form  No.  3,  and  ''Creditors' 
Petitions  m  Involuntary  Bankruptcy,''  by 
Mr.  Collier,  1  N.  B.  N.  62. 

li.  Jones  V.  Sleeper,  Fed.  Cas.  7,496;  Wil- 
8<m  V.  City  Bank,  17  WaU.  473,  21  L.  Ed.* 
723;  In  re  Empire  Metallic  Bedstead  Co, 
(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  576,  98  Fisd. 
561.  And  see  Maplecrolt  Mills  v.  Childa 
(C.  C.  A.,  4th  Cir.),  35  Am.  B.  R.  311,  226 
Fed.  415. 
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by  halting  frauds  and  checking  preferences.  As  has  been  seen^  defined  acts 
of  bankruptcy  are  merely  limitations  expressive  of  the  caution  inherent 
in  Anglo-Saxon  jurisprudence  when  dealmg  with  the  ri^ts  to  property. 
Being  limitations  on  the  operation  of  a  statute  that  is  highly  remedial,  a  broad 
construction,  while  not  perhaps  so  safe,  would  in  the  long  run  accomplish 
more  equity.^  As  a  rule,  the  statute  as  an  entirety,  as  well  as  its  sections 
other  than  §  3,  are  liberally  oonstrued.^^ 

(8)  Not  appli^ablb  to  voluntaby  bankbuptot. —  The  section  does  not 
apply  to  voluntary  bankruptcy.  A  petition  hy  a  voluntary  bankrupt  is  not 
required  to  set  up  any  of  the  specific  acts  of  bankruptcy  OMitained  in  this 
section.    A  voluntary  petition  is  itself  treated  as  an  act  of  bankruptcy.^'' 

c.  Insolvency  when  essential. —  (1)  In  osinEBAi.. —  What  constitutes  insol- 
vency has  already  been  considered.^  Insolvency  has  in  all  bankruptcy  laws 
been  a  most  important  element  of  allegation  and  proof.  Yet,  where  the  act 
of  bankruptcy  consists  of  a  general  assignment  for  the  benefit  of  creditors,^ 
insolvency  is  immaterial.^  Although  where  the  act  of  bankruptcy  ocmsists 
of  the  appointment  or  the  application  for  the  appointment  of  a  receiver, 
insolvency  is  a  material  element.^  The  bankruptcy  act  does  not  prevent  an 
insolvent  person  from  disposing  of  his  property,  providing  his  dealings  are 
conducted  without  any  purpose  of  hindering  or  defrauding  his  creditors, 
or  of  giving  a  preferenca^  The  act  is  not  intended  to  cover  all  oases  of 
insolvency  to  the  exclusison  of  judicial  proceedings  in  State  courts,  afFecting 
the  property  of  the  insolvent" 

(2)  Plsabino  insolvency;  solvency  as  a  dxfxnsb. —  Under  the  pres^it 
definition,  it  is  conceivable  that  a  debtor  who  ^'  admits  in  writing  his  inability 


16,  Compare,  as  tending  to  support  this 
▼icw.  In  re  GutwilUg  (D.  C,  N.  Y.),  1  Am. 
B.  B.  78,  90  Fed.  476;  In  re  Adams  (Ref., 
N.  Y.),  1  Am.  B.  R.  94;  Southern  Loan  ft 
Tmst  Co.  ▼.  Benbow  (D.  €•,  N.  Car.),  3  Am. 
B.  R.  9,  96  Fed.  614;  SilTorman's  Case,  Fed. 
Cas.  12366;  In  re  Mueller,  Fed.  Cas.  9,912. 
The  banJuruptcy  act  is  remedial  and  lAiould  be 
interpreted  reasonably  and  in  aooordance  with 
the  fair  import  of  its  terms  with  a  view  to 
effect  its  objects  and  to  promote  justice, 
ffouthem  Loan  k  Trust  Co.  ▼.  Benbow  (D.  Q., 
N.  Car.),  3  Am.  B.  B.  10,  96  Fed.  614. 

See  dlscnsBion  as  to  constnictlon  of  act,  un- 
der I  1,  ante, 

IS.  For  instance,  aee  Blake  t.  Francis  Valen- 
tine Co.  (D.  C,  Cal.),  1  Am.  B.  B.  372.  89  Fed. 
481. 

The  seTerml  acta  of  bMikmptoy  defined  by 
tbis  section  are  independent  of  each  other. 
Oreenwood  Gum  Co.  t.  Zimmerman  (C.  C.  A., 
4Sth  Clr.),  39  Am.  B.  R.  198,  240  Fed.  637. 

17.  In  re  Fowler  (D.  C,  Hass.),  1  Lowell,  161. 
Fed.  Cas.  No.  4.998;  In  re  Forbes  (D.  C,  liass.), 
11  Am.  B.  R.  787,  128  Fed.  137;  Matter  of  Dress- 
ier Prodndng  Corp.  (C.  C.  A.,  2d  Clr.),  44  Am. 
B.  R.  467,  2I2  Fed.  257.  In  the  case  of  Han- 
«Ter  National  Bank  ▼.  Moyses  (Sup.  Ct),  180 
V.  S.  181,  8  Am.  B.  R.  1,  10.  46  L.  Ed.  1113,  it 
was  held  that  where  a  Toluntary  bankrupt  has 
set  up  all  the  essential  facts  to  warrant  a  de- 
cree, the  filing  of  the  petition  constitutes  an  act 
of  bankruptcy. 

IS.  See  discussion  under  Section  One  of  this 
work,  ante;  subtitle  "Insolvency," 

ISw  Bankr.  Act,  I  3-a  (4). 

M.  West  Co.  ▼.  Lea,  174  U.  8.  990.  2  Am.  B.  B. 
463,' 43  L.  Ed.  1098. 

21  It    is    provided     in     subsection    a  (4)     of 


this  section,  that  an  act  of  banlunptey  is 
committed  bj  a  person  who  hemg  iniQlvmi, 
applies  for  a  receiTer,  or  where  heotnuBe  s/ 
iniolvmiay  a  receirer  has  been  put  in  ehargs 
of  his  property. 

St.  Richardson  ▼.  Shaw,  203  U.  S.  687,  19 
Am.  B.  R.  717,  28  Snp.  Ct.  612. 

Transactions  by  insolvent. —  There  is  noth* 
ing  in  the  bankrupt  act»  either  in  its  language 
or  object,  which  prevents  an  insolvent  from 
dealing  with  his  property,  selling  or  exchang- 
ing it  for  other  property  at  any  time  befors 
prooeedinga  in  banlorupt^r  are  taken  by  or 
against  him,  provided  such  dealing  be  con- 
ducted  without  any  purpose  to  defraud  or 
delay  his  ci^ditors  or  give  preference  to  any 
one,  and  does  not  impair  the  value  of  hta 
estate.  An  insolvent  is  not  bound,  in  the 
misfortune  of  his  insolvency,  to  abandon  ail 
dealing  with  his  property;  his  creditors  can 
only  complain  if  he  waste  his  estate  or  give 
preference  in  its  disposition  to  one  over  an- 
other. His  dealing  will  stand  if  it  leavo 
his  estate  in  as  good  plight  and  condition 
as  previously.  Cook  T.  Tullis,  18  WalL  331^ 
340,  21  L.  Ed.  933. 

8S.  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),  9  Am.  B.  R.  581,  120  Fed.  179. 

In  the  case  of  Wilson  v.  City  Bank,  17 
Wall.  473,  21  L.  Ed.  723,  the  court  eaid: 
"We  do  not  construe  the  act  as  intending 
to  cover  all  cases  of  insolvency  to  the  ex- 
elusion  of  other  judicial  proceedings.  It  Is 
very  liberal  in  the  classes  of  insolvents  which 
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to  pay  his  debts  "^  may  still  be  solyent ;  yet  insolyency  need  not  be  alleged  or 
shown.  But  it  is  either  a  necessary  element  of^  or  its  opposite^  <a  conclusive 
defense  to,  the  other  acts  of  bankruptcy.^  A  general  averment  in  an  answer, 
that  no  act  of  bankruptcy,  such  as  is  charged,  has  been  committed,  may  be- 
deemed  sufficient  as  a  denial  of  insolvency,  allhough  if  insolvency  be  alleged 
as  a  material  element,  it  would  be  better  to  specifically  deny  the  insolvency 
at  the  time  the  act  was  committed.^ 

(3)  TiMB  OF  INSOLVENCY. —  It  is  important  to  determine  the  time  of 
insolvency.  The  language  of  the  statute  in  respect  to  the  second  and  third 
acts  of  bankruptcy,  indicates  that  the  insolvency  mu£rt;  be  shown  to  exist  at 
the  time  either  of  these  acts  was  committed.^  It  is  not  sufficient  as  an 
answer  to  a  petition  ailing  either  the  second,  third,  fourth,  or  fifth  acta 
of  bankruptcy,  to  allege  solvency  at  the  time  the  petition  was  filed.^  But 
the  act  itself  provides  that  it  is  a  complete  defense  to  a  petition  alleging 
the  first  act  of  bankruptcy  to  show  that  the  alleged  bankrupt  was  not  insolvent 
at  the  time  of  the  filing  of  the  petition.^ 

(4)  Proof  of  insolvency. —  The  facts  and  circumstances  indicating  a 
state  of  insolvency  have  already  been  considered  under  section  1  (15),  subtitle 
**  Insolvency."  It  will  also  be  necessary  to  discuss  the  question  under  other 
headings  under  this  section  where  the  various  acts  of  bankruptcy  are  treated^ 
and  also  under  sections  60  and  67  relative  to  preferential  and  fraudulent 
transfer  hindering  or  defrauding  creditors.  There  is  a  general  presumption 
in  favor  of  the  continuance  of  the  solvency  of  a  debtor  where  shown  to  eodst 
immediately  prior  to  the  alleged  wrongful  act,  which  requires  presentation  of 
proof  to  rebut*^  It  should  be  noted,  however,  that  under  subsection  c  of 
this  section,  the  burden  of  proving  solvency,  where  the  alleged  act  of  bank- 
ruptcy consists  of  a  transfer  with  intent  to  hinder,  delay  or  defraud  creditors, 
is  on  the  bankrupt.^^  That  the  act  of  bankruptcy  itself  brought  about  the 
insolvency  is  not  enough.^^  A  general  letter  to  creditors  admitting  insolvency 
will  outweigh  mere  estimates.^  Where  upon  the  trial  of  the  issue  of  insol- 
vency the  evidence  is  of  such  a  conclusive  character  as  to  justify  the  court 
in  setting  aside  a  verdict  in  favor  of  solvency  if  one  was  awarded,  the  court 


It  does  include,  and  needs  no  extension  in 
iliis  direction  by  implication.  But  it  still 
leaves  in  tiie  great  majority  of  cases,  persons 
ulio  are  reaJly  insolvent,  to  the  chances  that 
their  eneray,  care  and  prudence  in  business 
may  enabfo  them  finally  to  recover  without 
disastrous  failure  or  positive  bankruptcy. 
AU  experience  shows  both  the  wisdom  and 
justice  of  this  policy." 

M.  See  discussion  under  this  section,  po9t; 
subtitle  "  Fifth  Act  of  Bankruptcy;  a  Con- 
fession of  Btokruptcy." 

S6.  As  to  what  constitutes  insolvency,  see 
I  1(16),  anie,  and  the  oases  cited. 

86.  Troy  Wagon  Works  v.  Vastbmder  (D. 
a,  Pa.),  13  Am.  B.  R.  352,  130  Fed.  232, 
in  which  case  the  court  held  that  where  an 
involimtary  petition  charges  as  an  act  of 
bankruptcy  a  preferential  transfer  within  the 
four  months'  period,  a  denial  of  the  commis- 
sion of  the  act  of  bankruptcv  is  sufficient 
as  a  denial  of  insolvency^  where  the  peti- 
tioners so  regarding  it  proceed  to  the  taking 
of  proof. 


87.  In  re  Rome  Planing  Mills  (D.  C,  K. 
Y.),  3  Am.  B.  R.  123,  96  Fed.  812;  Elliott  v. 
Toeppner  (Sup.  Ct.),  187  U.  S.  327,  9  Am. 
B.  k.  60,  in  which  case  it  was  stated  tliat 
under  subsection  a (2)  (3)  of  this  sectiour 
insolvency  must  exist  at  the  time  of  the  com- 
mitoion  of  the  acts  specified.  Johansen  Bros. 
Shoe  Go.  V.  AUes  (0.  C.  A.,  8th  dr.),  28  Am. 
B.  R.  299, 197  Fed.  274. 

88.  In  re  Rome  Planing  Mills  (D.  €.,  N. 
Y.),  3  Am.  B.  R.  123,  96  Fed.  812. 

88.  West  Co.  V.  Lea,  174  U.  S.  690,  2  Am. 
B.  R.  463,  43  L.  Ed.  1098. 

30.  Ohamberlayn,  Modem  Law  of  Evidenee^ 
Vol.  2,  §  1046. 

SI.  Badders  aothiner  Co.  v.  Bnrnbam-Munffer- 
Root  Dry  Goods  Co.  (C.  C.  A.,  8th  Clr.),  86  Am. 
B.  R.  115,  228  Fed.  470;  Matter  of  Burg  (D.  C. 
Tex.),  40  Am.  B.  R.  126,  24S  Fed.  173. 

8S.  Chicago  Title  &  Trust  Co.  v.  RoebliDg's 
Sons  (D.  C,  III.),  5  Am.  B.  B.  868,  107  Fed.  7L 

88.  In  re  Lanse  (D.  C,  N.  Y.),  8  Am.  B.  VL 
281.  97  Fed.  19a 
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may  direct  a  verdict  of  insolvency,  although  there  is  conflicting  evidence 
as  to  details  not  essential  to  a  conclusion.^ 

(5)  Insolvency  of  paetnekship. —  If  the  insolvency  of  a  partnership  is 
at  issue,  it  must  not  only  be  shown  that  the  partnership  assets  are  insufficient, 
but  also  that  the  assets  of  individual  members,  after  paying  their  debts,  are  not 
enough  to  make  up  the  deficiency.*^  It  seems  generally  accepted,  by  the 
weight  of  authority,  that  the  individual  properties  of  the  partners  are  to  be 
considered  in  determining  the  question  of  the  solvency  of  the  firm.*^  It  is 
impossible  to  declare  a  partnership  insolvent  so  long  as  the  partners  are  able 
to  pay  its  debts  and  others,  whether  out  of  joint  or  separate  estate,  and  hence 
the  rule  that  a  partnership  is  not  insolvent  unless  all  its  partners  are  insol- 
vent.*^ This  entire  question  of  solvency  of  a  partnership  is  also  considered 
of  the  act." 


under  §  5 


n.  ACTS  OF  BAKKRUPTCY  UlfDER  PRESENT  LAW. 


a.  Knt  act  of  bankruptcy;  a  fraudulent  transfer. —  (1)  In  oenshal. —  The 
first  act  of  bankruptcy  prescribed  by  this  section  consists  of  a  person  having 
^'  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  concealed 
or  removed,  any  part  of  his  property  with  intent  to  hinder,  delay,  or  defraud 
his  creditors  or  any  of  them."  The  important  elements  of  this  act  of  bank- 
ruptcy are:  (1)  The  disposition  of  the  bankrupt's  property  either  by  himself 
or  by  his  permission,  and  (2)  the  intent  to  defraud  creditors.  The  distinc- 
tion is  not  clearly  drawn  between  the  first  and  second  acts  of  bankruptcy.  It 
will  frequently  be  difficult  to  determine  which  of  these  two  acts  of  bank- 
ruptcy has  been  committed  by  a  transfer.     This  is  due  possibly  to  the  fact 


84.  In  re  Iron  Clad  Mfg.  Go.  (C.  C.  A., 
2d  Oir.),  28  Am.  B.  R.  628,  197  Fed.  280. 

86.  Vaecaro  v.  Security  Bank  (C.  C.  A., 
6th  Cir.),  4  Am.  B.  R.  474,  103  Fed.  436; 
In  re  Blair  (D.  C,  N.  Y.),  3  Am.  B.  R.  688, 
96  Fed.  76. 

Inaolveney  of  partnership. —  In  the  case  of 
In  re  Bertenshaw  (C.  C.  A.,  8th  Cir.),  19 
Am.  B.  R.  677,  688,  157  Fed.  363,  it  was 
said  that  "  If  a  partnership  is  a  distinct  en- 
tity separate  from  the  individuals  who  com- 
pose it, —  if  its  property  and  its  debts  are 
separate  and  distinct  from  the  property  of 
its  individual  members,  and  from  their  in- 
dividual debts,  then  it  is  insolvent  under 
this  act  when  the  aggrc^te  of  its  propertv 
is  not  sufficient  to  pay  its  debts."  See  also 
Matter  of  ESverybody's  Market  (D.  C,  Okl.), 
21  Am.  B.  R.  926,  173  Fed.  492;  In  re  Perl- 
hefter  (D.  C,  N.  Y.),  26  Am.  B.  R.  676,  177 
Fed.  299;  Tumlin  v.  Bryan  (C.  C.  A.,  6th 
Cir.),  21  Am.  B.  R.  319,  166  Fed.  166,  91 
C.  C.  A.  200,  21  L.  R.  A.  (N.  S.)  960. 

86.  Individual  properties  of  partners. —  In 
the  case  of  In  re  Perley  k  Hays  (D.  C,  Mo.), 
16  Am.  B.  R.  64,  138  Fed.  927,  the  court 
aaid:  "The  real  question  in  this  case  still 
remains.  It  is  whether  or  not,  the  bankrupts 
were  insolvent,  within  the  meaning  of  the 
present  Bankruptcy  Act,  or,  to  state  it  in 
another  way,  whether  or  not,  the  individual 
properties  of  the  partners  are  to  be  consid- 
ered in  determining  the  question  of  insolv- 
ency. It  has  been  held  in  a  nunift)er  of  case?, 
that  the  individual  properties  must  be  con- 


sidered, and  I  find  no  case  to  the  contrary. 
Vaecaro  v.  Security  Bank  of  Memphis,  4  Am. 
B.  R.  474,  103  Fed.  436,  43  C.  C.  A.  279. 
This  case,  while  not  binding  on  this  court, 
was  decided  by  the  Court  of  Appeals  of  the 
6th  Circuit.  The  same  doctrine  is  distinctly 
held  in  the  case  of  Davis  v.  Stevens,  by  Judge 
Corland,  in  4  Am.  B.  R.  763,  104  Fed.  236. 
In  both  these  cases  the  question  was  carefully 
considered,  and  these  cases  have  the  approval 
of  this  court."  And  see  Matter  of  Hanslciy 
k  Adams  (D.  C,  Gal.),  36  Am.  B.  R.  1,  228 
Fed.  664. 

87.  In  re  Forbes  (D.  C,  Mas&),  11  Am. 
B.  R.  787,  128  Fed.  137.  In  the  case  of  In 
re  Morgan  &  Williams  (D.  C,  Ga.),  26  Am. 
B.  R.  861,  184  Fed.  938,  the  tourt  said: 
"Assuming  the  entity  doctrine  to  prevail 
under  the  more  recent  decisions  of  the  courts 
as  contended  by  counsel  for  the  petitioning 
creditor,  and  that  the  firm's  assets  and  lia- 
bilities, would  be  a  test  of  solvencv  or  in- 
solvency as  against  the  firm,  and  that  not- 
withstanding the  fact  that  the  individuals 
composing  the  firm  are  proceeded  against 
also,  still  it  must  appear  to  justify  the  ad- 
judication in  bankruptcy,  that  the  real  in- 
debtedness on  the  part  of  an  alleged  bankrupt 
firm  to  a  petitioning  creditor  or  creditors,  ex- 
ceeds the  aggregate  at  a  fair  valuation  of 
the  alleged  bankrupt  firm's  property." 

88.  See  discussion  under  Section  Five,  sub- 
title, "When  PartnerMhip  may  he  Adjudged 
Bankrupt/' 
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that  a  transfer  made  with  intent  to  prefer  a  creditor  may  have  associated  with 
it  the  intent  to  hinder,  delay  or  defraud  other  creditors.^  An  intent  to  prefer 
is  not  to  be  confounded  witii  an  intent  to  defraud,  nor  a  preferential  transfer 
with  a  fraudulent  one.*^  A  preferential  payment  to  creditors  will,  in  most 
cases,  amount  to  a  transfer  with  intent  to  hinder,  delay  or  defraud;  but 
where  such  an  act  has  been  committed  it  falls  under  the  second  subdivision 
of  sub-section  a.  To  constitute  the  first  act  of  bankruptcy  the  disposition  of 
the  property  and  the  intent  must  co-exist.*^  It  has  been  held  that  a  transfer 
falling  within  the  first  clause  of  this  section  includes  those  which,  according 
to  the  established  course  of  authority,  were  fraudulent  transfers  at  the  time 
of  the  passage  of  the  bankruptcy  act;  a  mere  preferential  transfer  as  di^r 
tinguished  from  a  fraudulent  transfer,  is  not  an  act  of  bankruptcy  within  the 
first  clause  of  the  section.*^ 

(2)  By  whom  made, —  Any  person  who  transfers  any  part  of  his  property 
with  intent  "  to  hinder,  delay  or  defraud  his  creditors  "  is  guilty  of  this  act 
of  bankruptcy.  The  word  "  person ''  includes  ji  corporation  and  a  partner- 
ship.^ An  ultra  vires  act  of  a  corporation,  transferring,  concealing  or  remov» 
ing  its  property,  with  intent  to  hinder,  delay  and  defraud  its  creditors  is  an  act 
for  which  it  may  be  adjudged  a  bankrupt.**  Concealment  of  property  with 
tho  intent  to  hinder,  delay  and  defraud  creditors,  by  a  minority  of  the  mem- 
bers of  a  firm  without  objection,  constitutes  an  act  of  bankruptcy  of  the  firm.*** 

(3)  Disposition  of  peopeety.* —  (I)  Statute  of  frauds, —  The  par- 
ticular acts  referred  to  in  subd.  1  of  this  section  are  those  conveyances  or 
transfers  made  with  intent  to  hinder,  delay  or  defraud,  which  were  interdicted 
by  the  statute  of  frauds,  now  a  part  of  the  law  of  nearly  every  State.**  The 
expression  "  transfer  with  intent  to  hinder,  delay  or  defraud  creditors  *'  is 
familiar  to  the  law  of  fraudulent  conveyances  and  was  used  in  the  common 
law  as  declared  in  the  old  statute  of  Elizabeth.**  There  can  be  no  doubt  that 
the  intent  was  to  use  the  words  with  the  same  meaning,  construction  and  effect 
as  have  for  a  long  period  of  time  been  attributed  to  them.*^    The  words  as  so 


S8.  In  re  Mingo  Valley  Creamery  Ass'n 
<D.  C,  Pa.),  4  Am.  B.  R.  67,  100  Fed.  282. 

40.  Intent  to  prefer  or  defraud;  distinc- 
tion.—In  the  case  of  Githens,  Reesamer  & 
Co.  V.  Schiffler  &  Bros.  (D.  C,  Pa.),  7  Am. 
B.  R.  453,  112  Fed.  505,  it  was  held  that 
a  cash  ^ale  of  property  by  an  insolvent 
debtor  for  a  full  consideration,  not  made  for 
the  purpose  of  putting  the  property  out  of 
the  reach  of  creditors,  is  not  a  fraudulent 
transfer  or  act  of  bankruptcy,  although  the 
debtor  intended  to  and  did  use  the  proceeds 
to  prefer  certain  creditors,  and  to  meet  his 
own  personal  needs.  See  also  In  re  Belknap 
(D.  C,  Pa.),  12  Am.  B.  R.  326,  129  Fed.  646, 
in  which  case  the  court  approved  the  case 
above  cited  and  stated  that  "The  intent  to 
defraud  is  essential  under  clause  (1),  and 
differs  from  the  intent  to  prefer  which  Is 
essential  to  the  act  of  bankruptcy  described 
in  clause  (2);"  In  re  Duffy  (D.  C,  Pa.),  9 
Am.  B.  R.  358,  118  Fed.  986. 

41.  In  re  Flint  Ilill  Stone  &  Constmctlon  Co. 
(D.  C,  N.  T.),  18  Am.  B.  R.  81,  149  Fed.  l/)07: 
In  re  Tupper  (D.  C,  N.  Y.).  20  Am.  B.  R. 
824,  827,  163  Fed.  766;  Coder  v.  Arts  (Sup.  Ct), 
213  U.  S.  223.  22  Am.  B.  R.  1,  15.  53  L.  Ed.  772. 

4t.  In  re  Blocb  (C.  C.  A..  2d  Cir.),  16  Am.  B. 
R.  748,  142  Fed.  676,  74  C.  C.  A.  260. 


45.  See  deflnltion  of  "persons"  In  Bankr. 
Act,  I  1  (19)  ante. 

44.  Badders  Clothinff  Co.  v.  Burnham-Munger- 
Root  Dry  Goods  Co.  (C.  C.  A.,  8th  Clr).,  36  Am. 
B.  R.  115,  228  Fed.  470;  Boston- West  Africa 
Trading  Co.  v.  Quaker  City  Morocco  Co.  (C.  C. 
A.,  1st  Cir.).  44  Am.  B.   R.  315,  261  Fed.  666. 

44ft.  Matter  of  Wellesley  (D.  (;.,  Cal.),  40  Am. 
B.  B.  597,  252  Fed.  854. 

46.  13  Eliz.  c.  5.  See  Qithens  etc..  Co.,  t. 
Shiffer  &  Bros.   (D.  C,  Pa.),  7  Am.  B.  R.  453. 

46.  StAtnte'of  Fmnds  in  United  States.— The 
statute  of  13  Elizabeth,  el.  5,  against  fraudu- 
lent conTeyances  has  been  universally  adopted 
in   American    law   as   the   basis  of  our  Juris- 

f»rndence  on  that  subject,  and  either  re-enacted 
n  terms  or  nearly  so,  or  with  some  change  of 
language,  by  the  legislatures  of  practically  all 
the  states,  or  recognized  as  an  exposition  of  the 
principles  of  the  common  law  and,  although  not 
re-enacted,  adopted  as  and  held  to  be  a  part  of 
the  common  law  In  force  here.  Moore  on  Fraud- 
ulent Conreyances,  I  9,  and  cases  cited. 

47.  Lansing  Boiler  Sc  Bug.  Works  ▼.  Ryer- 
Bon  <C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  668, 
128  Fed.  701,  63  C.  C.  A.  253,  In  which  the 
court  said :  **  The  Language  of  subsection 
1  of  I  3  is  the  familiar  language  of  statutes 
against  conveyances  fraudulent  as  against 
creditors,  and  we  think  there  can  be  no  doubt 
that  Congress  intended  the  words  employed 
should  have  the  same  constmctlon  and  effect 
as    have    for    a    long    period    of    time    been 
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used  have  always  been  held  to  require  in  order  to  invalidate  a  conveyance  that 
there  shall  be  actual  fraud;  and  it  makes  no  difference  that  the  conveyance- 
was  made  upon  a  valuable  consideration  if  it  appears  to  have  been  for  fh» 
purpose  of  hindering^  delaying  or  defrauding  creditors.*® 

(II)  PoHicular  transactions;  chattel  mortgages. —  Just  what  transactions- 
will  furnish  a  legal  presumption  that  this  act  of  bankruptcy  has  been  com- 
mitted will  depend  largely  on  the  State  decisions.  The  execution  of  a  chattel 
mortgage  by  a  debtor  to  secure  a  present  loan  to  pay  certain  creditors  may  be- 
an  act  of  bankruptcy  under  this  subdivision.*®  A  chattel  mortgage  which 
authorizes  the  mortgagor  to  remain  in  possession  of  the  mortgaged  property 
and  to  sell  the  same  in  the  usual  course  of  business,  without  any  obligation 
to  apply  the  proceeds  to  the  payment  of  the  debt  is,  under  the  laws  of  some- 
States,  constructively  fraudulent  as  against  creditors.  Such  fraud  may  be 
an  element  in  an  act  of  bankruptcy  xmder  this  clause,  unless  it  be  purged  by 
the  mortgagee  taking  possesion  of  the  mortgaged  property,  before  the  creditors 
seize  it,  or  take  any  action  in  respect  to  it*^ 

(III)  Conveyances  as  secturity. —  If  conveyances  are  made  in  good  faith 
with  the  intent  only  of  securing  the  grantees  as  sureties  for  the  grantor,  their 
execution  is  not  an  act  of  bankruptcy .^^  A  conveyance  as  security  for  a  debt 
which  was  subsequently  paid,  but  which  the  creditor  was  permitted  to  retain 
as  a  continuing  security  for  subsequent  indebtedness  with  the  understandings 
that  he  was  to  record  it  at  any  time,  will  be  deemed  an  act  to  hinder,  delay 
or  defraud  creditors,  and  an  act  of  bankruptcy  if  recorded  within  four  montibla 
prior  to  filing  the  petition  in  bankruptcy.  A  mortgage  on  all  the  debtor's 
property  is  not  within  the  act  if  the  equity  remaining  is  suflScient  to  pay 
his  debts.*^ 


attributed  to  those  words."  Compare  In  re 
Salmon  (D.  €.,  Mo.)»  16  Am.  B.  R.  122,  127, 
143  Fed.  395;  Rumsey  &  Sikemier  v.  Novelty 
Mfff.  Co.  (D.  C,  Mo.),  3  Am.  B.  R.  704,  99 
Fed.  699. 

4S.  Coder  ▼.  Arts  (Sup.  Ct.),  213  U.  S. 
223,  22  Am.  B.  R.  1,  15,  53  L.  Ed.  772. 

48.  In  re  Pease  (D.  C,  Mich.),  12  Am. 
B.  R.  66,  129  Fed.  446.  See  also  Martin  t. 
Hulen  k  Co.  (C.  C.  A.,  8th  Cir.),  17  Am. 
B.  R.  510,  149  Fed.  982,  where  it  was  held 
that  the  giving  of  a  mortgage  to  secure  the 
purchase  price  of  goods  purchased,  covering 
after-acquired  stodc,  was  not  an  act  of 
bankruptcy. 

50.  Chattel  mortgage  constructively  fraudu- 
lent; Uw  of  Mlsaouri. — Although  under  the 
law  of  Missouri  a  conveyance  to  the  use  of 
the  mortgaf;or,  good  between  the  parties, 
is  constructively  fraudulent  as  to  creditors, 
in  tiie  absence  of  actual  fraud,  the  con- 
structive fraud  implied  from  such  a  con- 
veyance is  purged  away  even  as  to  cred- 
itors, by  the  mortgagee  taking  possession 
of  the  mortgaged  property  before  creditors 
seize  it  or  UJne  any  action  to  enforce  their 
rights  to  it;  and  constructive  fraud  cannot 
be  imputed  to  an  allied  bankrupt  so  as  to 
charge  him  with  having  committed  an  act 
of  bankruptcy  in  transferring  his  property 
with  intent  to  hinder,  delajr  and  defraud 
creditors,  where  in  good  faith  and  while 
solvent,  he  gave  a  chattel  mortgage  on  his 
stock  and  fixtures,  which  although  duly  re- 


corded three  days  afterwards,  was  construc- 
tively fraudulent  as  to  creditors  becaose  it 
permitted  the  mortgagor  to  retain  posses- 
sion of  the  stock  and  sell  the  same  in  the 
usual  course  of  business,  but  it  appears 
that  mortgagee  took  possession  of  the  prop- 
erty by  legal  proceedings  before  the  peti- 
tion in  bankruptcy  was  filed.  Johansen 
Bros.  Shoe  Co.  v.  AUes  (C.  C.  A.,  8th  Cir),. 
28  Am.  B.  R.  299,  197  Fed.  274. 

51.  Acme  Food  Co.  v.  Meier  (O.  C  A.,. 
6th  Cir.),  18  Am.  B.  R.  550,  577,  153  Fed. 
74. 

Mortgage  to  secure  advances  made  bv  the- 
mortgagor's  son,  in  the  payment  of  debtSr 
the  mortgagor  believing  that  she  was  8ol> 
vent  at  the  time,  and  it  appearing  that  hier 
indebtedness  was  reduced  between  the  date 
of  the  mortgage  and  the  filing  of  the  peti- 
tion in  bankruptcy,  and  no  unsecured  debts 
were  incurred  after  the  mortgage  was  exe- 
cuted, is  not  an  act  of  bankruptcy.  In  re 
McLoon  (D.  C,  Me.),  20  Am.  B.  R.  719,  16^ 
Fed.  575. 

5a.  In  re  Donnelly  (D.  C,  Ohio),  27  Am. 
B.  R.  506,  193  Fed.  755. 

93.  Lansing  Boiler  &  Eng.  Works  t.  Byer- 
s<m  (C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  558,. 
128  Fed.  701. 

The  equity  of  redemption  should  be  con- 
sidered hi  determininff  whether  the  mort- 
gagor can  pay  his  debts.  Acme  Food  Co. 
V.  Meier  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R. 
650,  153  Fed.  74. 
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(IV)  Cash  Bales  aaid  payments. —  Cash  sales  of  property  by  the  debtor,  to 
meet  an  indebtedness^  but  die  proceeds  of  which  were  not  so  applied,  are  not 
inhibited;'^  nor  are  such  sales  when  made  in  the  ordinary  course  of  trade 
for  foil  consideration,  and  not  for  the  purpose  of  putting  the  property  out  of 
reach  of  creditors."  The  payment  of  current  expenses  necessarily  liquidated 
to  continue  the  business  would  not  be  an  act  of  bankruptcy.^  The  use  of  the 
alleged  bankrupt's  funds  in  the  support  of  his  family  would  not  constitute  an 
unlawfal  tranef er ;  but  a  payment  to  an  adult  son  who  lives  apart  from  the 
iJleged  bankrupt,  or  the  transfer  of  property  to  his  wife  beyond  her  reason- 
iible  retjuirements  may  constitute  an  act  of  bankruptcy.^^ 

(V)  Voluntary  transfers, — Conveyances  of  real  estate  by  a  husband  to  his 
wife,  without  a  present  consideration,  about  a  month  prior  to  the  filing  of  a 
petition  against  him  is  an  act  of  bankruptcy.^  And  where  such  a  conveyance 
is  made^  it  will  be  deemed  to  have  been  made  with  the  intent  to  hinder  or  delay 
•creditors,  although  no  fraudulent  intention  was  shown  or  suspected.^  But 
a  mere  voluntary  transfer,  impeachable  only  upon  the  ground  that  it  is  a 
preference,  is  not  sufficient.^ 

(VI)  Change  of  title.' — There  can  be  no  transfer  in  fraud  of  creditors 
unless  the  title  to  the  property  is  chan^d.  So  an  instrument  executed  by  the 
officers  of  an  alleged  banbnipt,  containing  no  words  of  conveyance  or  transfer, 
but  merely  designating  persons  as  agents  or  attorneys  for  the  stockholders,  to 
wind  up  the  affairs  of  the  corporation,  is  not  a  fraudulent  transfer  and  its 
•execution  does  not  constitute  an  act  of  bankruptcy.^  And  a  deed  of  trust 
executed  by  an  alleged  bankrupt  and  delivered  ix\  escrow,  is  not  a  transfer 
in  fraud  of  creditors,  where  it  appears  that  the  creditors  would  within  the 
period  prior  to  final  delivery  of  the  deed  be  paid  in  full.^ 

(4)  M}eai7IN0  op  words  op  devolution. —  The  word  "convey**  has  its 
^mrnon  meaning  and  is  the  equivalent  of  "  grant.'*  The  word  "  transfer  *' 
has  a  broad  generic  meaning ;  it  is  defined  for  the  purposes  of  this  act  in  §  1 
^16).     The  payment  of  a  partner's  individual  debts  out  of  the  assets  of  the 


54.  In  re  Belknap  (D.  C,  Pa.)>  12  Am. 
B.  R.  326,  120  Fed.  646. 

55.  OithenB,  etc.,  Co.  v.  Shiffler  k  Bros. 
(D.  C,  Pa.),  7  Am.  B.  R.  453,  112   Fed. 

.506;  Biohardflon  ▼.  Shaw,  203  U.  S.  587,  10 
Am.  B.  R.  717,  61  L.  Ed.  320. 

A  transfer  to  a  bona  fide  purchaser  fex 
«  present  fair  consideration  is  not  ordinarily 
sneh  a  transfer  as  to  make  the  sale  an  act 
«f  bankruptcy.  Tiffany  v.  Lacas,  15  Wall, 
421,  21  L.  Ed.  128;  Stewart  v.  Piatt,  101 
U.  6.  731,  25  L.  Ed.  816;  In  re  Franklin, 
Fed.  Oaa.  5,053,  8  Ben.  233 ;  In  re  Puaey,  Fed. 
€as.  11,478. 

66.  Richmond  Standard  Steel  Spike  &  Iron 
€o.  T.  Allen  (O.  O.  A.,  4th  dr.),  17  Am. 
B.  R.  583,  148  Fed.  657. 

57.  In  re  Condon  (D.  C,  N.  Y.),  20  Am. 
B.  R.  007,  108  Fed.  047. 

58.  Henkel  t.  Seider  (D.  0.,  N.  Y.),  20 
Am.  B.  R.  773,  163  Fed.  553. 

58.  In  re  Hughes  (D.  C,  N.  Y.),  25  Am. 
B.  R.  556,  183  Fed.  872. 

Inlent  to  defraud:  Where  a  conveyance  is 
voluntary  and  therefore  fraudulent  and  void 
as  to  then  existing  creditors  of  the  debtor, 
iboii^h  without  intent  to  defraud,  the  inten- 
tion of  the  parties  is  inmmterial,  and  actual 


fraudulent  intent  on  the  part  of  the  grantor 
need  not  he  shown.  Moore  on  Fraudulent 
Conveyances,  p.  570,  and  cases  cited. 

60.  Githens,  etc.,  Co.  v.  ShiflBer  Bros.  (D. 
a,  Pa.),  7  Am.  B.  R.  453,  112  Fed  505. 
It  must  also  appear  that  the  mortgage  was 
given  with  intent  to  hinder,  delay  and  de- 
fraud creditors.  In  re  Flint  Hill  Stone  k 
Construction  Co.  (D.  C,  N.  ¥.),  18  Am,  B. 
R.  81,  140  Fed.  1,007. 

Deed  of  trust  with  eonditioa.— It  has 
been  held  an  act  of  bankruptcy  where  an 
insolvent  debtor  conveyed  all  his  property 
to  a  trustee  with  directions  as  to  the  pay- 
ment of  creditors  without  preference,  and 
the  deed  contained  a  condition  of  defeasance 
and  an  equity  reserved  in  the  property  to 
the  grantor  after  the  satisfaction  of  the 
claims  of  the  beneficiaries,  in  that  such  trans- 
fer was  made  to  hinder,  delay  and  defraud 
his  creditors.  Rumsey  k  Sikemier  v.  Novelty 
k  Machine  M^.  Co.  (D.  C,  Mo.),  3  Am. 
B.  R.  704,  00  Fed.  600. 

61.  Matter  of  Matthews  k  Co.  (l>.  C, 
N.  J.),  36  Am.  B.  R.  601,  220  Fed.  300. 

88.  Carpenter  k  Co.  v.  Lybrand  (C.  C.  A.» 
4th  Ox.),  36  Am.  B.  R.  12,  230  Fed.  84. 
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partnership  is,  as  to  the  creditors  of  the  partnership,  a  transfer.^  A  dis- 
cussion of  what  constitutes  a  conceahnent  of  property  is  had  under  §  29-b, 
post;  to  determine  the  meaning  of  this  term  reference  should  be  made  to  §  1 
(22).  A  debtor  who  absconds  and  takes  part  of  his  property  with  him,  both 
"  conceals  "  and  *'  removes  "  the  property.^  When  the  quantum  of  the  prop- 
erty is  not  kept  under  cover,  but  remains  visible,  even  though  the  transaction 
is  fraudulent,  it  is  not  such  a  concealment  as  to  amount  to  an  act  of  bank- 
ruptcy.** The  word  "  removed  "  as  used  in  this  clause  signifies  an  actual  or 
physical  change  in  the  position  or  locality  of  the  property  constituting  the 
subject  of  the  removal.®*  Where  property  is  removed  by  a  creditor  in  the 
debtor's  absence,  and  against  his  protest,  the  failure  to  take  legal  proceedings 
to  recover  such  property  is  not  an  fict  of  bankruptcy.^  A  person  does  not 
^'  permit "  a  removal  or  concealment  of  property  who  has  neither  the  power 
nor  right  to  prevent  it.® 

(6)  Intent  to  hindbb^  delay  oe  defraud. —  (I)  In  general. —  The  intent 
on  the  part  of  the  debtor  to  hinder,  delay  or  defraud  his  creditors  must  be 
shown  in  order  to  constitute  the  transfer  an  act  of  bankruptcy  under  this 
subdivision.^  It  is  still  an  open  question  whether  a  voluntary  receivership 
by  an  insolvent  corporation  under  a  State  law  may  not  be  "with  intent  to 
hinder  or  delay  creditors  "  and  thus  an  act  of  bankruptcy,  irrespective  of  the 
amendment  of  1903.^®     In  a  proceeding  instituted  prior  to  the  amendment 


es.  Mattocks  T.  Rogers,  Fed.  Cas.  9,300;  In 
re  Gillette  (D.  C,  N.  Y.),  5  Am.  B.  R.  119.  104 
Fed.  760. 

64.  In  re  Filer  (D.  C,  N.  Y.),  6  Am.  B.  R. 
332.  106  Fed.  200. 

Concealment  by  partner. — ^A  withdrawal  by  a 
partner  of  firm  money  from  a  bank,  and  a  re- 
fusal to  produce  it,  tell  where  it  is  kept,  or  to 
jiay  it  to  the  creditors  of  the  firm  constitutes  a 
ccrcealment  of  the  partnership  funds,  with  in- 
tent to  hinder,  delay,  and  defraud  creditors. 
Matter  of  Wellesley  (D.  C,  Cal.),  42  Am.  B.  R. 
412,  252  Fed.  854. 

«6.  CitlsEens'  Bank  t.  DePauw  Co.  (C.  C.  A., 
7th  dr.),  5  Am.  B.  R.  345,  106  Fed.  926. 

Concealment  implies  something  more  than  a 
mere  failure  to  disclose;  it  may  include  an  act 
of  the  debtor  which  places  his  property  beyond 
th-*  reach  of  his  creditors.  In  re  Shoesmlth  (C. 
C.  A.,  7th  Cir.).  13  Am.  B.  R.  C45,  135  Fed.  684; 
Matter  of  Burg  (D.  C,  Tex.),  40  Am.  B.  R.  126. 
24-5  Fed.  173.  See  also  In  re  Hussmau,  Fed. 
Cas.  6,951;  In  re  Willlnms,  Fed.  Cas.  17,708; 
.\nonymou8.  Fed.  Cas.  466;  O'Neill  v.  Glover,  5 
Gray  (Mass.),  159. 

The  word  **  conceal,"  as  used  in  section  3a 
(1),  means  to  hide  or  withdraw  from  observn- 
ticn;  to  cover  or  keep  from  sight;  to  prevent  the 
discovery  of,  or  to  withhold  knowledge  of;  it 
lias  to  do  with  what  concerns  others,  and  im- 
plies an  act  done  or  procured  to  be  done  which 
is  intended  to  prevent  or  hinder.  In  re  Glazier 
(D.  C,  Pa.),  28  Am.  B.  R.  391,  195  Fed.  1020. 

66.  In  re  Wilmington  Hosiery  Co.  (D,  C, 
Del.),  9  Am.  B.  R.  581,  120  Fed.  180,  hold- 
ing that  the  word  "removed''  has  no  ap- 
plication to  thie  taking  of  property  by  a 
receiver  of  a  corporation  acting  under  com- 
petent authority.  As  to  what  constitutes 
concealing  or  removing  property  with  in- 
tent to  hinder,  deUv  or  deiraud  creditors, 
see  Anonymous,  \Fea.  Cas.  466,  1  Pac.  L. 
Hep.  173 ;  Livermore  v.  Bagley,  3  Mass.  489 ; 
Fox  V.  Eckstein,  Fed.  Caa.  6,009,  4  J^.  B.  R. 
373 ;  In  re  Shapiro,  106  Fed.  495,  3  N.  B.  R 
386. 

67.  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646. 


68.  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),  9  Am.  B.  R.  681,  120  Fed.  179. 

69.  In  re  Cowles,  Fed.  Cas.  3,297;  In  re 
McKibbin,  Fed.  Cas.  8,859;  Fox  v.  Eckstein, 
Fed.  Cas.  5,009;  In  re  Belknap  (D.  C,  Pa.), 
12  Am.  B.  R.  326,  129  Fed.  646;  In  re  Wil- 
mington Hosiery  Co.  (D.  C,  Del.),  9  Am.  B. 
R.  581,  120  Fed.  180;  Lansing  Boiler  Works 
V.  Ryerson  &  Son  (C.  C.  A.,  6th  Cir.),  11 
Am.  B.  R.  558,  128  Fed.  701;  In  re  Tupper 
(D.  C,  N.  Y.),  20  Am,  B.  R.  824,  827,  163 
Fed.  766;  Coder  v.  Arts  (Sup.  a.),  213  U. 
S.  223,  22  Am.  B.  R.  1,  15,  53  L.  Ed.  772. 

70.  See  In  re  Empire  Metallic  Bedstead 
Co.  (D.  C,  N.  Y.),  1  Am.  B.  R.  136,  141 
(this  point  not  having  been  passed  on  when 
this  case  was  subsequently  reversed) ;  In  re 
Gutwillig  (C.  C.  A.,  2d  Cir.),  1  Am.  B.  R, 
388,  at  p.  390,  92  Fed.  337;  In  re  Harper 
&  Bros.  (D.  C,  N.  Y.),  3  Am.  B.  R,  804,  100 
Fed.  266,  and  Scheuer  v.  Smith  (C.  C.  A., 
5th  Cir.),  7  Am.  B.  R.  384,  112  Fed.  407. 

Receivership  of  corporation. —  In  the  case 
of  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),   9   Am.   B.   R.    681,    120  Fed.    171,   it 

was  held  that  where  an  insolvent  corpora- 
tion, against  which  &  bill  was  filed  alleging 
its  insolvency  and  praying  the  appointment 
of  a  receiver,  and  a  receiver  was  thereupon 
appointed  who  took  possession  of  its  prop- 
erty, the  corporation  did  not  thereby  per- 
mit its  property  to  be  removed,  with  intent 
to  hinder  or  delay  its  creditors,  within  the 
meaning  of  §  3-a  (1).  To  a  similar  effect 
see  In  re  Baker-Ricketson  Co.  (D.  C,  Mass.), 
4  Am.  B.  R.  606,  97  Fed.  489;  Vaccaro  v. 
Security  Bank  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  474,  103  Fed.  436;  In  re  Zeitner  Brew- 
ing Co.  (D.  C,  N.  Y.),  9  Am.  B.  R.  63,  IIT 
Fed  7P9. 
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of  1903  it  was  held  that  the  appointment  of  a  receiver  of  an  insolvent  part* 
nership  was  not  an  act  of  bankruptcy  nnder  this  clausa^  Thus,  also,  a 
transfer  intended  to  delay  was  under  the  former  statute  held  an  act  of 
bankruptcy.^'  If  the  allied  bankrupt  was  insane  at  the  time  iSie  transfer 
was  made,  he  cannot  be  said  to  have  made  it  with  intent  ''  to  hinder,  delay 
and  defraud  his  creditors."^ 

(II)  Allegations  in  petition. —  The  petition  should  allege  that  the  transfer 
or  conveyance  was  made  with  intent  to  hinder,  delay  or  defraud  creditors.''* 
The  facts  relied  upon  to  establish  the  alleged  fraudulent  transfer  must  be 
set  forth  with  such  fulness  as  to  apprise  the  alleged  bankrupt  of  what  he  will 
be  required  to  meet;^^  there  must  be  a  full  disclosure  concerning  the  alleged 
fraudulent  transfers^  and  it  is  not  sufficient  to  set  forth  merely  rumor,  sus- 
picion or  hearsay.''^  Allegations  that  the  defendant  transferred  his  property 
with  intent  to  hinder,  delay  or  defraud  his  creditors  should  be  specific  if 
possible,  but  the  purpose  of  the  law  does  not  require  greater  detail  than  it  is 
probable  that  creditors  can  furnish.''''  An  all^ation^  in  the  language  of  the 
statute,  of  a  disposition  of  property  to  hinder,  delay  and  defraud  creditors, 
is  not  sufficient;  facts  and  circumstances  should  be  stated  from  which  the 
inference  may  be  drawn  that  the  disposition  of  the  property  was  done  with 
an  evil  intent.^^    A  petition  is  insufficient  which  fails  to  describe  the  prop- 


71.  Matter  of  Burrell  k  Corr  Co.  (€.  C. 
A.,  2d  Cir.),  9  Am.  B.  R.  626,  123  Fed.  414, 
69  C.  C.  A.  608. 

A  deed  of  trust  oonyeying  all  the  debtor's 
property  to  be  distributed  ratably  among 
his  creditors  was  held  presumptively  fraud- 
ulent and  an  act  of  bankruptcy.  Rumsey 
V.  Novelty  &  Machine  Co.  (D.  C,  Mo.),  3 
Am.  B.  R.  104,  99  Fed.  699. 

72.  In  re  Goldschmidt,  Fed.  Cas.  6,620. 

73.  Intent  of  insane  person. —  In  the  case 
of  In  re  Ward  (D.  C,  N.  J.),  20  Am.  B.  R. 
482,  486,  161  Fed.  755,  the  court  said:  "If 
the  alle^d  bankrupt  was,  at  the  time  of 
oommittmg  the  alleged  act  of  bankruptcy 
charged  in  the  petition  filed  against  Mm, 
so  insane  that  he  did  not  understand  the 
nature  of  the  act,  its  conunission  should  be 
denied  on  the  ground  that,  being  insane,  he 
could  not  commit  it.  On  the  trial  of  such 
an  issue,  the  adjudication  of  lunacy  may, 
perhaps,  be  offered  as  prima  facie  evidence 
of  insanity,  provided  it  shows  lunacy  at  the 
time  of  the  commission,  of  the  alleged  act  of 
bankruptcy." 

74.  rn  re  Tupper  (D  C,  N.  Y.),  20  Am.  B.  B, 
824.  163  Fed.  ffi4;  ICatter  of  HcOraw  (D.  C.  W. 
Vs.),  4S  Am.  B.  B.  88,  245  Fed.  442.  See  Am. 
B.  R.  Dig.  f  216. 

W.  In  re  Hallln  (D.  C.  Bflch.).  28  Am.  B.  B. 
708,  199  Fed.  806^  holding  that  a  charge  that  the 
alleged  bankrupt  on  a  specified  date,  while  in- 
solvent and  within  fonr  months  of  the  date  of 
the  petition  conveyed  "  certain  of  his  property  " 
to  creditors  whose  names  are  unknown,  with 
intent  to  hinder,  delay  and  defraud  other  cred- 
its, does  not  set  forth  an  act  of  bankraptcy  with 
the  required  particularity  as  to  essential  data 
and  details. 

7«.  In  re  Blumberg  (D.  C,  Pa.),  18  Am.  B. 
B.  848,  133  Fed.  846;  Hatter  of  IfcGraw  (D.  C, 
W.  Va.),  48  Am.  B.  B.  88^  264  Fed.  442. 

Its   in  an   involuntary   ptti* 


tion  that  the  alleeed  bankrupts  within  the 
four  months'  period,  while  insolvent,  commit- 
ted an  act  of  bankruptcy  by  transferring  a 
certain  portion  of  their  property  to  one  or 
more  of  their  creditors  with  intent  to  prefer, 
and  that  they  have  transferred  and  concealed 
large  sums  of  money  and  valuable  securities 
with  intent  to  hinder,  delay  and  defraud  cred- 
itors, which  concealment  was  and  is  con* 
tinuous,  are  insufficient  to  sustain  the  peti* 
tion  upon  demurrer.  In  re  Rosenblatt  &  Co., 
(C.  C.  A.,  2d  Cir.),  28  Am.  B.  R.  401.  198 
Fed.  638;  Matter  of  McGraw  (D.  C,  W.  Va.), 
43  Am.  B.  R.  38,  254  Fed.  442. 

77.  In  re  Mero  (D.  C,  Ot.),  12  Am.  B.  R. 
171,  128  Fed.  630. 

A  petition  charging  that  the  act  of  bank- 
ruptcy was  the  giving  of  a  chattel  mortgage 
within  the  four  months'  period  must  allege 
facts  sufficient  to  show  that  it  was  given 
either  with  intent  to  hinder,  delay  and  de- 
fraud creditors,  or  with  intent  to  prefer 
mortgagee  over  other  creditors.  In  re  Flint 
Hill  Stone  A,  Construction  G6.  (D.  C,  N.  Y.), 
18  Am.  B.  R.  81,  149  Fed.  1,007. 

An  allegation^  unsupported  by  other  facts, 
that  certaini  claims  due  the  alleged  bankrupt 
were  assigned  by  it  without  consideration  to 
one  who  has  commenced  suit  on  such  claims, 
and  that  such  assignment  was  made  for  the 
purpose  of  concealment,  and  to  hinder,  delay 
and  defraud  creditors,  is  insufficient  to  justify 
a  conclusion  that  the  assignment  was  not 
made  for  the  purposes  of  collection.  In  re 
Radke  Go.  (D.  C,  Cal.),  27  Am.  B.  R.  950, 
193  Fed.  736. 

7S.  In  re  White  (D.  C.  Pa.),  14  Am.  B.  B. 
241,  135  Fed.  199;  In  re  Hark  Bros.  (D.  C,  Pa.). 
14  Am.  B.  R.  400.  135  Fed.  608;  In  re  Pressed 
Bte^  Goods  Co.  (D.  C,  Ifich.),  27  Am.  B.  B. 
44,  188  Fed.  811;  In  re  Condon,  81  Am.  B.  B. 
764.  209  Fed.  MO. 
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[§  8-a,  (1). 


«rty  alleged  to  have  been  transferred^  the  time  of  the  alleged  transf er,  and 
to  whom  it  was  made.*^  A  failure  to  all^e  that  the  transfer  was  made  within 
the  period  of  four  months  prior  to  the  filing  of  the  petition,  renders  the  petition 
defectiva^  Where  the  act  of  bankruptcy  consists  of  a  concealment  of  the 
aUeged  bankrupt's  property,  the  precise  details  of  the  act  of  concealment  may 
not,  from  the  nature  of  the  act,  be  alleged ;  the  manner  and  details  of  the  con- 
cealment are  matters  of  evidence  and  not  of  averment  ^^ 

(III)  Proof  of  intent. —  The  intent  of  the  transfer  can  rarely  be  estab- 
lished by  direct  proof.^  It  may  be  inferred  from  the  acts  done  and  the  sur* 
roimding  circumstances,  though  the  debtor  denies  such  intent.^  But  the  intent 
must  be  actual  f*  the  mere  fact  that  the  transaction  complained  of  has  hindered 
or  delayed  creditors  will  not  be  enough.^  The  circumstances  relied  upon 
to  show  intent  must  be  sufficient  to  lead  to  the  conclusion  that  the  debtor 
actually  intended  to  hinder,  delay  or  defraud  his  creditors.  The  words 
^^  hinder,  delay  or  defraud ''  are  used  iii  the  disjimctive ;  if  a  transfer  is  shown 
1o  have  been  made  with  intent  to  hinder  and  delay,  it  is  not  necessary  to 
establish  intent  to  defraud.^  The  intent  may  be  established  by  the  debtor'i 
admission  and  declarations,^  or  it  may  be  inferred  from  the  act  itself  as 
a  necessary  consequence  of  it;  for  instance  if  a  creditor  in  failing  circum- 
stances places  all  his  property  beyond  the  reach  of  his  creditors,  that  fact  may 


79.  Conway  v.  German  (C.  C.  A.,  4th  C^.)* 
^1  Am.  B.  R.  677,  166  Fed.  67. 

80.  Armour  &  Co.  v.  Miller  (C.  0.  A.,,  5th 
Cir.),  31  Am.  B.  R.  356,  209  Fed.  784;  Mat- 
ter  of  McGraw  (D.  C,  W.  Va.),  43  Am.  B. 
R.  38,  254  Fed.  442. 

81.  In  re  Bellah  (D.  0.,  Del.),  8  Am.  B. 
JL  310,  116  Fed.  69. 

SX  Van  Wyck  v.  Seward,  18  Wend.  375, 
395. 

Great  latitiide  aUowed. —  In  the  investiga* 
tion  of  questions  of  fraud,  as  a  rule,  great 
latitude  is  allowed  in  the  admission  of  evi- 
dence, in  order  that  the  jury  may  be  able  to 
determine  from  all  the  circumstances  whether 
the  transaction  was  fraudulent  or  not. 
Questions  of  fraud  can  scarcely  ever  be 
proven  by  direct  evidence,  hence  the  neces- 
sity for  the  admission  of  all  the  circum- 
stances fairly  connected  with  the  transac- 
tion. In  re  Luber  (D.  C,  Pa.),  18  Am,  B. 
R.  476,  153  Fed.  492. 

S3.  In  re  Larkln  (D.  C.  N.  T.),  21  Am.  B. 
K.  711,  168  Fed,  100.  Where  the  transfer  Is  vol- 
untary, the  question  of  fraudulent  Intent  Is  one 
of  fact,  but  In  the  absence  of  explanation  the 
presumption  of  fraud  will  preTail.  But  Iser  v. 
Cantor  (D.  C,  N.  Y.),  26  Am.  B.  B.  424,  186 
Fed.  945  »     *^ 

84l  In  re  IfcLoon  (D.  C.»  Me.).  20  Am.  B.  R. 
719.  162  Fed.  675;  Matter  of  Fersco  (C.  C.  A., 
2d  Cir.).  41  Am.  B,  R,  395,  250  Fed.  357;  Marine 
Nat.  Bank.  v.  Swlgrart  (C.  C.  A.,  6th  Clr.),  45  Am. 

B.  R.  162,  262  Fed.  864.    Honck  v.  Christy  (C. 

C.  A.,  8th  ar.),  18  Am.  B.  R.  330.  152  Fed.  612, 
to  which  the  court  said  that  "the  fact  that  a 
sale,  assignment,  transfer  or  conveyance  is  made 
out  of  the  usual  and  ordinary  course  of  busi- 
ness, does  not,  without  more,  render  it  prima 
Jaeie  fraudulent;  but  it  may  be  a  badge  of 
fraud,  of  little  or  considerable  Influenoe^  de- 
pending upon  the  surrounding  facts." 

SB.  Lanring  Boiler  Works  v.  Ryerson  (C.  C. 
A..  6th  ar.).  11  Am.  B.  R.  658.  128  Fed.  701.  63 
O.  C.  A..  263;  In  re  McLoon  (D.  C,  Me.).  20 
Am.  B.  R.  719.  162  Fed.  675. 


SB,  Hinder  and  delay,  intent  to  defraud.— 
In  the  case  of  In  re  Hughes  (D.  C,  N.  Y.), 
25  Am.  B.  R.  556,  183  Fed.  872,  the  court 
said:  ''The  question,  therefore,  is  whether 
this  was  a  conveyance  '  with  intent  to  hinder, 
delay,  or  defraud '  creditors,  or  any  of  them. 
The  statute  is  in  the  disjunctive,  and  while 
it  may  be  admitted,  and  is  I  think  true, 
that  the  words  'hinder'  and  'delay'  are 
eynonymoua  (Head  v.  Worthington,  9  Bosw. 
[N.  Y.]  628),  it  is  not  necessary,  under  the 
language  of  the  statute  itself,  that  any  in- 
tent to  defraud  should  be  present.  It  is 
enough  if  any  creditor  is  intentionally  to  bo 
hindered  or  delayed.  If  the  intent  to  hinder 
and  delay  exists,  a  conveyance  made  by  aa 
embarrassed  debtor  with  a  view,  known  to 
the  purchaser,  of  securing  the  conveyed  prop* 
erty  from  attachment^  is  voidable  as  against 
creditors^  even  through  it  be  honestly  made 
and  the  debtor  intends,  as  Hughes  says  ha 
did,  that  all  creditors  should  be  paid  ia  falL 
Kimball  y.  Thompson,  4  Gush.  (Mass.)  449^ 
50  Am.  Dec.  799.  This  must  necessarily  be 
the  correct  view  upon  any  consideration  of 
language  which  traces  its  origin  to  the  stat- 
ute of  Elizabeth;  for  a  debtor's  property  ie 
in  legal  theory  subject  to  immediate  pro- 
cess at  the  instance  of  any  creditor,  and  t^ 
debtor  will  not  be  permitted  to  hinder  or 
delay  any  creditor  by  any  device  whicSi  leavee 
his  property,  or  the  avails  of  it,  subject  to 
hia  control  and  disposition;  and  it  makes  ne 
difference  that  the  debtor  intends  to  apply 
the  avails  of  the  same  to  the  payment  ot  Ms 
debts.  It  still  remains  true  that  he  hae 
hindered  his  debtors  from  applying  the  prop* 
erty  in  the  way  tAiat  they  have  a  legal  right 
to  rely  upon." 

87.  Compare  In  re  Foster  (D.  0L»  Pla.),  U 
Am.  B.  R.  131p  133,  126  Fed.  1014. 
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be  considered  in  determining  whether  he  did  so  in  good  faith,  without  intent 
to  defraud.^  The  insolvency  of  the  debtor  at  the  time  the  transfer  was  made 
will  not  always  of  itself  be  sufficient  to  show  intent  to  defraud  or  delay.®*  If 
a  concealment  be  charged,  the  intent  of  the  alleged  bankrupt  may  be  deter- 
mined by  the  result  of  the  act;  but  if  the  bankrupt  fail  to  disclose  the 
existence  of  the  property,  while  retaining  his  control  over  it  and  claiming 
title  thereto,  the  fact  that  he  did  not  have  a  right  to  the  property  at  the  time 
may  not  be  of  much  importanca^  The  burden  of  proving  fraudulent  intent 
is,  of  course,  on  him  who  asserts  it.^°*  Thus,  in  the  absence  of  proof  as  to  when 
or  how  assets  were  lost,  the  presumption  is  against  fraud.*^  There  can  be 
no  intent  to  hinder,  delay  or  defraud  unless  at  the  time  the  transfer  was 
made  the  debtor  knew  or  had  reason  to  know  of  tlie  existence  of  more  than  one 
creditor.**  The  alleged  bankrupt  should  be  permitted  to  show  that  a  deed 
which  is  relied  upon  as  an  act  of  bankruptcy,  though  absolute  upon  its  face, 
was  intended  as  a  mere  security  and  that  there  was  no  intent  to  defraud.*^ 

(6)  Insolvency. —  We  have  already  considered  what  constitutes  insolv- 
ency,** and  have  also  discussed  the  subject  in  respect  generally  to  acts  of 
bankruptcy  under  this  section.**^  We  will  also  hereafter  under  this  section 
again  refer  to  solvency  as  a  defense  to  proceedings  in  bankruptcy  and  the 
proof  necessary  to  establish  the  fact.*^  It  is  only  necessary  here  to  call  atten- 
tion to  the  fact  that  the  insolvency  of  the  debtor  is  not  required  to  be  shown. 
A  person  is  not  permitted  to  convey,  transfer,  conceal  or  remove  any  part  of 
his  property  with  intent  to  hinder,  delay  or  defraud  his  creditors,  and  on 
becoming  insolvent  within  four  months  thereafter,  escape  the  bankruptcy  law 
by  showing  that  he  was  solvent  when  he  so  conveyed,  transferred,  concealed  or 
removed  his  property.*^  The  question  is  was  he  insolvent  when  the  petition 
was  filed.  The  act  of  bankruptcy  is  declared  to  consist  of  a  transfer  by  the 
debtor  with  intent  to  hinder,  delay  or  defraud  his  creditors.  If  the  debtor 
shows  that  at  the  time  of  filing  a  petition  m  bankruptcy  he  waa  actually 

ruptcy  act  which  prevents  an  inBoWent  from 
disposing  of  his  property,  provided  his  deal- 
ings are  conducted  without  anir  purpose  of 
defrauding  his  creditors  or  giving  a  prefer- 
ence to  any  of  them. 

M.  In  re  Glasler  (D.  C,  Pa.),  2S  Am.  B.  R. 
801,  195  Fed.  1020. 

SOa.  Marine  Nat.  Bank  v.  Swlgart  (C.  C.  A«. 
6th  Clr.),  45  Am.  B.  R.  102,  262  Fed.  854. 

91.  Davis  V.  Stevens  (D.  C,  S.  Dak.),  4  Am. 
B.  R.  763.  101  Fed.  242.  Compare  In  re  Shapiro 
Sc  Novlck  (D.  C,  N.  Y.),  5  Am.  B.  B.  839,  100 
Fed.  495:  Honck  v.  Christy  (C.  C.  A.,  8th  dr.), 
18  Am.  B.  R.  330,  152  Fed.  612. 

The  burden  is  shifted  to  the  debtor  to  explain 
the  transaction  where  it  appears  that  all  his 
property  has  been  removed  to  a  vessel  abont  to 
leave  for  a  foreign  country.  Hoffschlaeger  Co. 
V.  Young  Nap.  (D.  C,  Hawaii),  12  Am.  B.  R. 
51T.  2  U.  S.  D.  C.  Hawaii  97. 

99.  Merchants*  Nat.  Bank  v.  Cole  (C.  C.  A.. 
6th  Or.),  18  Am.  B.  R.  44,  149  Fed.  708;  Matter 
of  Fersko  (C.  C.  A.,  2d  Clr.),  41  Am.  B.  R.  395, 
250  Fed    857 

98.  Acme  Food  Co.  v.  Meier  (C.  C.  A..  6th 
Clr.),  18  Am.  B.  R.  550,  153  Fed.  174. 

94.  See  Bankr.  Act,  f  (15)  and  dlscnsslon 
thereunder,  ante. 

95.  See  ante. 

96.  See  post,  p.  182.  _    ^ 

97.  In  re  Larkin  (D.  C,  N.  Y.),  21  Am.  B.  R. 
711,  713.  168  Fed.  100. 

The  burden  of  proof  is  on  the  alleffcd  bank- 
rupt to  establish  his  solvency.  Matter  of  Burg 
(D.  C,  Tex.),  40  Am.  B.  R.  126.  245  Fed.  173. 


88.  Bean  Chamherlain  Mfg.  C6.  v.  Stand- 
ard Spoke  k  Nipple  Co.  (C.  O.  A.,  6th  Cir.), 
19  Am.  B.  R.  610,  131  Fed.  215;  In  re  Sal- 
mon (D.  C,  Mo.),  16  Am.  B.  R.  122,  14S 
Fed.  395. 

Intent  implkd.— Where  it  appears  that 
the  purpose  of  an  alleged  bankrupt  in  mak- 
ing certain  transfers  was  to  put  his  prop- 
erty beyond  the  reach  of  his  creditors  and 
Le  professes?  to  be  unable  to  tell  of  the  dis- 
position of  the  money  received,  the  intent 
to  defraud  may  be  implied.  In  re  Minard 
(D.  C,  Or.),  19  Am.  B.  R.  475,  156  Fed.  377. 
See  also  Macon  Grocery  Co.  v.  Beach  (D.  C, 
Ga.),  19  Am.  B.  R.  558,  156  Fed.  1,009.  In 
the  case  of  In  re  Larkin  (D.  C,  N.  Y.),  21 
Am.  B.  R.  711,  168  Fed.  100,  it  was  held 
that  where  one  in  debt  transfers  or  conveys 
his  property  to  one  or  more  of  hia  creditors, 
all  the  surrounding  circumstances  and  con- 
dltiona  are  to  be  considered  in  determining 
whether  or  not  it  was  done  with  intent  to 
hinder,  delay  or  defraud  his  other  creditors; 
the  intent  may  be  inferred  from  the  acts 
done  and  surrounding  circumstances,  though 
the  debtor  denied  such  intent. 

89.  Richardson  v.  Shaw,  203  U.  S.  587,  19 
Am.  B.  R.  717,  51  L.  Ed.  329,  in  which  the 
court  held  that  there  is  nothing  in  the  bank- 
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Bolvent  it  is  a  complete  defense  in  a  proceeding  based  upon  the  first  act  of 
bankruptcy.^  The  right  of  petitioning  creditors  to  an  adjudication  against 
the  debtor  is  only  made  out  prima  facie,  when  it  is  shown  that  within  four 
months  he  has  conveyed  his  property  willi  intent  to  hinder,  delay  or  defraud 
creditors ;  for  the  debtor  may  then  come  in  and  prove  that  he  was  solvent  when 
the  petition  was  filed.^ 

(7)  Cbeditobs  OB  ANT  07  THEM. —  The  act  under  this  subdivision  must 
have  been  committed  with  intent  to  hinder,  delay  or  defraud  "  his  creditors 
or  any  of  them.''  This  means  a  creditor  who  owns  a  judgment  or  claim 
provable  in  bankruptcy. ^*^  An  unliquidated  claim  for  tort,  unreduced  to 
judgment  at  the  time  of  an  alleged  transfer,  does  not  constitute  the  claimant 
a  creditor  so  as  to  authorize  him  to  insist  that,  such  transfer  is  an  act  of 
bankniptcy.^^* 

(8)  Comparison  with  otheb  sbctiobts.- — If  the  fraudulent  transfer  is 
within  four  months  of  the  filing  of  the  petition,  it  is  not  only  an  act  of  bank- 
ruptcy but  void  under  §  67-e;  it  is  also  an  objection  to  discharge  under 
§  14-b  (4) ;  and,  if  also  voidable  under  the  State  laws,  it  may  be  set  aside 
under  §  70-e,  and  the  property  or  its  value  recovered  by  proper  proceedings 
be^un  within  the  limitations  as  to  time  fixed  by  the  State  statutes.^^ 

D.  Second  act  of  banlmiptoy  ;  a  preferential  transfer. —  (l)  In  oenkbal. — 
The  second  act  of  bankruptcy  consists  of  a  debtor  transferring  while  insolvent 
any  portion  of  his  property  to  one  or  more  of  his  creditors  with  intent  to 
prefer  such  creditor  or  creditors  over  his  other  creditors.^^^  As  in  the  case  of  the 
other  acts  of  bankruptcy  it  must  have  been  committed  within  the  four  months 
preceding  the  filing  of  the  bankruptcy  petition.  The  interdicted  transaction 
here  must  be  between  a  debtor  and  his  creditors.  Where  at  the  time  of  iIk^ 
transfer  there  were  no  creditors,  a  subsequent  creditor  cannot  complain. ^^ 
An  accommodation  or  other  indorsers  of  a  note  of  the  alleged  bankrupt  are 
creditors,  and  preferential  transfers  to  secure  them  fall  within  the  act.^^  The 
act  itself  may  not  even  be  illegal  or  fraudulent.  The  debtor  merely  prefers 
to  pay  one  creditor  more  than  he  does  another.^^  The  judicial  definition  of 
preference^^  is  not  controlling  in  this  connection,  for  a  preference  which  will 


M.  In  re  Schenkeln  (D.  C.  N.  Y.),  7  Am.  B. 
B.  162,  113  Fed.  421;  In  re  West  (C.  C.  A.,  2d 
Cip),  5  Am.  B.  B.  734,  108  Fed.  940;  Matter  of 
Aschenback  Co.  (C.  C.  A.,  2d  Clr.),  23  Am.  B. 
B.  96,  174  Fed.  306;  Matter  of  Wellealey  (D.  C, 
Cal.),  40  Am.  B.   B.  597.  252  Fed.  864. 

Insolyency;  conditioii  of  bankruptcy,  wlien 
detezmiiied. —  The  conditioii  of  a  bankrupt  at 
the  time  of  the  commi8ftk>n,  of  (Ihe  aUeged 
acts  of  bankruptcy  must  be  taken  as  the 
standard  from  which  to  view  an  alleged 
fraudulent  transfer  or  other  alleged  act  of 
bankruptcy  "while  insolvent"  under  section 
3a  of  the  bankruptcy  act.  But  the  condition 
of  the  bankrupt  at  the  time  of  flUng  the 
petition  is  to  be  taken  as  the  standard  from 
which  to  test  the  defense  of  "solvency"  in 
order  to  give  jurisdiction  in  bankruptcy  un- 
der section  3c  of  the  bankruptcy  act.  Mat- 
ter of  Kobie  et  al.  (D.  C,  N.  Y.),  35  Am. 
B.  R.  389,  224  Fed.  106. 

99.  In  re  Hughes  (D.  C,  N.  Y.),  25  Am. 
B.  R.   556,  183  Fed.  872. 

100.  Bankr.  Act,  |  1  (9)  and  63-a-b,  po9i. 
See  in  re  Watson  (D.  C,  Ky.),  30  Am.  B. 
R.  871,  201  Fed.  962. 


101.  Hcprs  V.  Hamlin  (D.  C,  Or.),  S  Am.  B. 
K.  745,  99  Fed.  096.  A  creditor  cannot  complain 
of  an  act  committed  before  he  was  a  creditor. 
In  re  Brlnckman  (D.  C,  Ind.),  4  Am.  B.  B.  661. 
108  Fed.  66. 

102.  These  doctrines'  are  further  considered 

under  the  appropriate  sections,  post, 

lOSa.  Matter  of  Bloomberg  (D.  C,  Mass.), 
42  Am.  B.  R.  115,  253  Fed.  94. 

108.  Brake  v.  Oollison  (C.  C.  A.,  5th  Cir.), 
11  Am.  B.  R.  797,  129  Fed.  201.  The  peti- 
tion must  allege  that  there  were  other  cred- 
itors than  the  one  preferred.  In  re  Flint 
Hill  Stone  &  C6nst.  Oo.  (B.  C,  K^  Y.),  18 
Am.  B.  R.  81,  149  Fed.  1007.  Preferential 
transfers  as  acts  of  bankruptcy,  see  Am.  B. 
R.  Dig.  tS   166-171. 

104.  In  re  (XDonnell  (D.  C,  Mass.),  12 
Am.  B.  R.  621,  131  Fed.  150. 

105.  Rex  Buggy  Oo.  v.  Hearick  (C.  C.  A., 
8th  Cir.),  12  Am.  B.  R.  726,  132  Fed.  310. 

106.  See  In  re  Wright  Lumber  Co.  (D.  C, 
Ark.),  6  Am.  B.  R.  345,  114  Fed.  1011.  See 
also  under  Sections  One  and  Sixty  of  this 
work. 


§  'J-fl,  (2).]  Pbeferential  Transfer;  Transfer  of  Property. 
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lie  an  act  of  bankruptcy  is  something  other  and  more  than  one  voidable  under 
§  60-b.  Thus,  the  intent  to  prefer  on  the  part  of  the  debtor  may  not  be  accom- 
panied by  reasonable  cause  to  believe  on  the  part  of  the  creditor.*^  A  prefer- 
ential transfer  under  this  subdivision,  must  consist  of:  (1)  a  transfer  of 
property,  (2)  insolvency  and  (3)  intent  to  prefer.*^  In  addition  to  this  it 
must  be  shown  that  the  transfer  results  in  the  depletion  of  the  debtor's 
estate,^^  and  that  the  creditor  to  whom  the  transfer  is  made  thereby  secures 
an  imdue  advantage  over  other  creditors  of  the  same  dass.^^^ 

(2)  Transfeb  of  pbopebty. — (I)  In  general. —  *' Transfer"  as  here 
used  has  the  enlarged  meaning  given  it  by  §  1  (25).^^^  It  is  immaterial  how 
the  transfer  is  made.  It  mey  be  either  directly  to  the  creditor  or  indirectly 
through  a  third  person  for  his  benefit.^^^  Whatever  may  be  the  nature  of  the 
transaction,  if  the  result  of  it  is  to  procure  to  a  creditor  a  preference  over 
any  other  creditor  it  may  be  an  act  of  bankruptcy.  ^^^  The  result  of  the  trans- 
action controls  its  character.  If  one  or  more  creditors  are  paid  and  others 
are  left  unpaid  as  a  result  of  the  transfer,  the  transfer  constitutes  an  act 
of  bankruptcy.  As  for  instance,  where  an  insolvent  person  conveys  his  prop- 
erty and  die  grantee  applies  the  proceeds  of  the  sale  to  pay  certain  creditors 
of  the  grantor  in  preference  over  others,  such  conveyance  is  a  preferential 
transfer.  ^^*  A  transfer  by  an  insolvent  partner  of  his  entire  separate  estate  in 
satisfaction  of  a  debt  of  his  firm  which  had  no  assets,  constitutes  a  preference 
over  other  firm  creditors  of  the  same  class  and  is  an  act  of  bankruptcy  on  the 
part  of  the  partner.*^^ 

(II)  Mortgage  or  security. —  A  chattel  mortgage  is  more  than  a  mere 
security ;  it  is  a  sale  of  the  thing  mortgaged  and  operates  as  a  transfer  of  it  to 
the  mortgagee,  and  if  given  within  the  four  months'  period  with  intent  to 
prefer  it  is  an  act  of  bankruptcy."^    The  execution  of  a  trust  mortgage  during 


Wl,  See  Crooks  t.  The  People's  Nat.  Bank,  3 
Am.  B.  B.  238,  46  N.  Y.  App.  Div.  335,  61  N.  Y. 
8npp.  6M;  In  re  Wright  Lumber  Co.  (D.  C, 
Ark.),  8  Am.  B.  B.  845,  114  Fed.  1011;  Matter 
of  Jones  (D.  C,  N.  Y.),  44  Am.  B.  B.  253.  250 
Fed    027. 

IM.  As  to  what  eyidence  will  establish  this 
act  of  bankruptcy,  see  Goldman  ▼.  Smith  (D. 
C.»  Ky.),  1  Am.  B.  B.  266.  08  Fed.  182.  For 
analysis  of  the  subsection  see  In  re  Bome 
Planing  Mills  (D.  C,  N.  Y.),  8  Am.  B.  B.  123» 
06  Fed.  812. 

100.  Martin  t.  Hnlen  (C.  C.  A.,  8th  Clr.),  17 
Am.  B.  B.  510,  140  Fed.  062. 

110.  In  re  Douglass  Coal  ft  Coke  Co.  (D.  C. 
Tenn.),  12  Am.  B.  B.  580,  180  Fed.  760;  Matter 
of  Bloomberg  (D.  C.  Mass.),  42  Ajd.  B.  B.  115. 
258  Fed.  04. 

111.  See  ante,  under  {  1. 

lia.  In  re  McGee  (B.  C,  N.  T.),  5  Am. 
B.  R.  262,  105  Fed.  806;  Troy  Wagon  Works 
V.  VMtbinder  (D.  €.,  Pa. ) ,  12  Am.  B.  R.  362, 
130  Fed.  232;  as  where  a  mortgage  is  executed 
by  the  cashier  of  a  bank  to  a  state  bank  com- 
missioner,  in  payment  of  a  liability  incurred 
by  him  under  the  banking  act  of  the  state 
to  a  creditor  of  the  bank,  such  mortgage  con- 
stitutes a  preference;  Fulkerson  ▼.  ShaiTer 
(C.  C.  A.,  8th  Oir.),  83  Am.  B.  R.  626,  217 
Fed.  865. 

118.  Carson,  Pirie  ft  Co.  y.  Chicago  Title 
A  Trust  Co.,  182  U.  S.  488,  5  Am.  B.  R. 
814,  45  L.  Ed.  1,171 ;  Boyd  ▼.  Lemon,  CUile 
Co.  (C.  C.  A.,  6th  Cir.),  8  Am.  B.  R  81,  114 
Fed  647;  Goldman  ▼.  Smith  (D.  C.  Ky.), 
1  Am.  B.  R.  266,  08  Fed.  88. 


Where  an  insolvent  transfers  his  property 
to  another  who  executes  a  mortgage  thereon 
in  favor  of  a  creditor  it  is  an  act  of  bank- 
ruptcy.   Gibeon  v.  Dobie,  Fed.  Cas.  5,394. 

Pajnnent  to  wife.— Where  an  alleged  bank- 
rupt within  four  months  of  the  fSiag  of  a 
petition  in  involuntarv  proceedinffs,  and  while 
ne  was  insolvent,  paid  to  his  wife  in  settle- 
ment of  an  alleged  indebtedness  the  proceeds 
of  certain  fire  insurance  policies  as  indenmity 
for  a  loss  on  his  stock  of  goods,  an  act  of 
bankruptcy  was  committed.  In  re  Pinson  & 
Co.  (D.  C,  Ala.).  24  Am.  B.  R.  804,  180  Fed. 
787. 

114  Boyd  ▼.  Lemon,  0«le  Co.  (C.  C.  A., 
6th  dr.),  8  Am.  B.  R.  81,  114  Fed.  647; 
Mills  v.  Fisher  &  Co.  (C.  C.  A.,  6th  dr.), 
20  Am.  B.  R.  237,  150  Fed.  807. 

115.  Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th 
Cir.),  20  Am.  B.  R.  237,  169  Fed.  897. 

116.  Matter  of  Riggs  Restaurant  Co.  (C. 
C.  A.,  7th  Cir.),  11  Am.  B.  R.  608,  130  Fed. 
691.  Compare  In  re  Bogen  (D.  C,  Ohio),  13 
Am.  B.  R.  629,  134  Fed.  1,019.  Same  rule 
applies  in  respect  to  a  mortgage  given  on 
real  property.  In  re  Edelman  (C.  C.  A.,  2d 
Cir.),  12  Am.  B.  R.  238,  130  Fed.  700;  In  re 
Wright  Lumber  Co.  (D.  C,  Ark.),  8  Am* 
B.  R.  346,  114  Fed.  1,011;  In  re  Waite,  Fed. 
Cas.  17,044;  In  re  Rogers,  Fed.  Cas.  12,008; 
Baldwin  ▼.  Bosseau,  Fed.  Cas.  803. 
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the  four  months'  period  to  secure  creditors  who  may  become  such  between 
certain  dates  falls  within  the  statute.^^'^ 

(III)  Payment  of  nwnsy. —  There  can  be  no  question  but  that  a  payment 
of  money  by  an  insolvent  is  a  transfer  of  property  within  the  meaning  of  this 
subsection."®  Payments  made  by  a  corporation,  however  large,  to  creditors 
resulting  in  their  preference  over  others  will  constitute  an  act  of  bank- 
ruptcy.^^* Insubstantial  payments  of  small  amounts  may  be  made  under 
circumstances  which  would  not  constitute  them  preferential  so  as  to  make 
them  acts  of  bankruptcy.^^  A  preferential  transfer  of  property  to  a  creditor 
greater  in  value  than  the  amount  of  the  debt,  the  difference  being  paid  in  cash 
to  the  debtor,  is  an  act  of  bankruptcy.^  And  so  also  is  the  payment  of  one 
or  more  creditors  in  full  to  the  exclusion  of  other  creditors,  out  of  the  pro- 
ceeds of  the  cash  sale  of  the  property  of  the  debtor.  ^^ 

(IV)  Confession  of  jvdgmenL — ^A  creditor  who  obtains  a  judgment  which 
becomes  a  lien  upon  Ae  debtor's  property,  thereby  obtains  security.*^  Under 
the  definition  of  a  transfer,  [§  1  (25)]  any  disposition  of  property  by  way  of 
security  constitutes  a  transfer.  It  would  seem  to  follow  that  a  debtor  who  aids 
a  creditor  in  obtaining  a  judgment  by  means  of  which  his  debt  is  secured  trans- 
f ers  his  property.  If  this  is  done  witii  intent  to  prefer,  as  where  the  debtor  con- 
fesses judgment,  and  as  a  result  the  creditor  obtains  payment  of  his  debt  in 
preference  over  other  creditors,  the  debtor  has  preferentially  transferred  his 
property  within  the  second  clause  of  subsection  a.^^  The  close  connection 
between  the  confession  of  a  judgment  by  an  insolvent  debtor,  and  the  per- 
mitting a  sufferance  of  a  judgment  in  a  legal  proceeding  must  be  noted.    But 


117.  RouBS  V.  Ottenness  &  Huzall  (€.  €. 
A.,  6th  Cir.),  31  Am.  B.  R.  115,  208  Fed.  881. 

118.  Landry  v.  Andrews,  6  Am.  B.  R.  281, 
22  R.  I.  697 ;  Carson,  Pirie  k  Oo.  v.  Chicago 
Title  &  Trust  Co.,  182  U.  S.  438,  5  Am.  B. 
R.  814,  46  L.  Ed.  1171;  Matter  of  Eveir- 
body'e  Market  (D.  C,  Okl.),  21  Am.  B.  R. 
926,  173  Fed.  492.  An  assignment  of  mfoney 
due  to  &n  alleged  bankrupt  on  a  building 
contract  to  an  accommodation  indorser  of 
his  note  is  a  preferential  transfer.  In  re 
O'Donnell  (D.  d,  Mass.),  12  Am.  B.  R.  621, 
130  Fed.  160.  So  also  is  a  transfer  of  ac- 
counts in  lieu  of  materials  pledged.  Annis- 
ton  Iron  k  Supply  Co.  v.  Anniston  RoUing 
MiUs  (D.  C,  Ala.),  11  Am.  B.  R.  200,  126 
Fed.  974. 

119.  Nay  Ion  &  Co.  ▼.  Christiansen  k  Co. 
(C.  C.  A.,  6th  dr.),  19  Am.  B.  R.  789,  168 
Fed.  290. 

180.  Payments  of  smaU  amounts. —  In  the 
case  of  In  re  Hoyall  Grocery  Co.  (D.  C, 
Ga.),  20  Am.  B.  R.  637,  161  Fed.  882,  it 
was  held  that  a  payment  of  a  debt  of  $3 
to  a  creditor,  a  week  before  the  filing  of  an 
involuntary  petition,  did  not  constitute  an 
act  of  bankruptcy.  See  also  Macon  Grocery 
Co.  V.  Beach  (D.  C,  Ga.),  19  Am.  B.  R. 
668,  166  Fed.  1009;  In  re  Douglass  Coal  k 
Coke  Co.  (D.  C),  12  Am.  B.  R.  869,  131 
Fed.  769,  holding  that  the  small  size  of  the 
payment  may  be  looked  to  as  a  circum- 
stance, in  connection  with  others,  to  justify 
the  conclusion  that  no  preference  was  in- 
tended; In  re  Gilbert  (D.  C.>  Or.),  8  Am. 
B.  R.  102,  112  Fed.  961. 


The  sixe  of  the  payment  makes  no  dif- 
ference if  the  requisite  intent  existed,  but 
it  does  make  a  difference  in  determining 
whether  or  not  the  intent  did  exist.  In  re 
Perlhefter  (D.  C,  N.  Y.),  26  Am.  B.  R.  676, 
177  Fed.  299. 

Payments  in  the  ordinary  course  of  busi- 
ness of  maturing  debts,  comparatively  in- 
significant in  amount,  by  a  concern  actively 
prosecuting  its  business  in  the  usual  man- 
ner, are  not  preferences  within  the  meaninc 
of  section  3-a  (2).  In  re  Columbia  R«3 
Estate  C6.  (D.  C,  N.  J.),  30  Am.  B.  R.  471, 
206  Fed.  980,  citing  text. 

121.  Johnson  v.  Wald  (C.  C.  A.,  6th  Cir.), 
2  Am.  B.  R.  84,  93  Fed.  640. 

122.  Matter  of  Farrell  Co.  (D.  C,  N.  Y.), 
9  Am.  B.  R.  341,  36  Fed.  600;  Boyd  v. 
Lemon,  Gale  Co.  (C.  C.  A.,  6th  Cir.),  8  Am. 
B.  R.  81,  114  Fed.  647;  Rex  Buggy  Co.  v. 
Hearick  (C.  C.  A.,  8th  Cir.),  12  Am.  B.  R. 
726,  132  Fed.  310;  Wise  Coal  Oo.  v.  SmaU 
(C.  C.  A.,  8th  Cir.),  36  Am.  B.  R.  682,  226 
Fed.  624,  holding  that  payments  by  a  debtor 
through  a  sale  of  his  property  pursuant  to  a 
plan  to  pay  local  creditors,  to  the  exclusion 
of  non-resident  creditors,  constitutes  an  act 
of  bankruptcy. 

123.  Clark  v.  Iselin,  21  Wall.  372,  373,  22 
L.  Ed.  577. 

124.  In  re  Truitt  (D.  C,  Md.),  29  Am. 
B.  R.  670,  203  Fed.  650;  In  re  Nusbaum 
(D.  C,  N.  Y.),  18  Am.  B.  R.  698,  162  Fed. 
836. 


•    •  •  • 
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the  fact  that  confession  of  judgment  by  the  debtor  is  i&Hdllj  w>th  intent  to 
prefer  the  judgment  creditor,  brings  the  act  within  the  seconi^'cla&r  of  acts 
of  bankruptcy,  although  it  might  also  be  included  within  the  third 'daiifl^*     . 

(V)  Depletion  of  estate. —  The  preferential  transfer  must  result  'in  (Ife/-. 
depletion  of  the  debtor's  estate,  so  as  to  leave  the  other  creditors  without  pro]^" : 
erty  out  of  which  their  claims  may  be  paid.  If  there  is  no  depletion  of  the 
estate  the  creditors  cannot  complain.^^  If  the  payments  are  essential  to  the 
continuance  of  the  debtor  in  business,  as  for  instance  the  payment  of  arrears 
of  rent  of  the  building  occupied  by  the  bankrupt,  or  payments  made  for 
advertisements  upon  which  such  business  depends^  they  do  not  deplete  the 
debtor's  estate,  and  are  not  acts  of  bankruptcy.^^  The  payment  of  unearned 
premiums  on.  policies  of  insurance  would  amount  to  a  depletion.^^  An  agree- 
ment to  insure  goods  and  assign  the  policies  to  secure  a  creditor  is  not  neces- 
sarily prejudicial  to  the  other  creditors,  and  an  assignment  of  such  policies 
made  in  pursuance  thereof  after  the  debtor  became  insolvent,  is  not  an  act  of 
bankruptcy.*^  Where  the  transaction  consists  of  merely  making  an  exchange 
of  securities  it  does  not  constitute  an  act  of  bankruptcy,  for  in  such  a  case 
there  is  no  satisfaction  of  a  debt  nor  depletion  of  the  debtor's  estata**^  A 
debtor  must  necessarily  be  allowed  some  liberty  in  the  settlement  of  maturing 
obligations.  Arrangements  honestly  made  for  the  purpose  of  obtaining  funds 
to  pay  such  obligations  so  that  the  debtor's  business  may  be  continued  in  its 
regular  course  are  not  interdicted."*  So  where  a  chattel  mortgage  or  other 
security  is  given  for  a  present  loan,  the  money  being  applied  by  the  alleged 
bankrupt  in  the  regular  transaction  of  his  business,^  or  for  the  security  of 
notes  given  for  the  purchase  price  of  merchandise  added  to  the  alleged  bank- 
rupt's stock  of  goods,  it  is  not  against  the  interests  of  other  creditors  as  tending  to 


185.  See  Matter  of  Irish  (D.  €.,  Pa.),  36 
Am.  B.  R.  186,  228  Fed.  573,  holding  that  an 
insolyent  who  confesses  judgment  to  his  wife 
in  an  amount  equal  to  the  value  of  his  only 
assets,  and  withholds  execution,  does  not  com- 
mit an  act  of  bankruptcy  within  the  meaning 
of  section  3a  ( 3 )  of  tne  Bankruptcy  Act ;  but 
an  involuntary  petition  stating  Ruch  facts 
may  <be  amended  so  as  to  allege  the  acts  of 
bankruptcy  defined  in  clauses  (1)  and  (2)  of 
the  same  section;  Matter  of  Fisher  (D.  C, 
Pa.).  33  Am.  B.  R.  628,  219  Fed.  638. 

IW.  Martin  v.  Hulen  (C.  C.  A.,  8tb  Clr.),  17 
Am.  B.  R.  510,  148  Fed.  082;  Matter  of  Mc- 
Graw  (D.  C.  W.  Va.),  43  Am.  B.  IX.  38,  254  Fed. 
442,  citing  Collier  on  Bankruptcy  (11th  ed.). 
In  re  Pearson  (D.  C,  N.  Y.),  2  Am.  B.  R.  482. 
95  Fed.  426,  in  which  case  the  payment  of  debts 
which  were  a  charge  upon  a  leaseholder  In  order 
to  protect  the  debtor's  interest  therein  was  held 
not  to  be  an  act  of  bankruptcy,  since  the  pay- 
ment did  not  injuriously  affect  his  creditors. 
Compare  In  re  Lange  (D.  C,  N.  Y.),  3  Am.  B. 
B.  231,  97  Fed.  197. 

127.  In  re  Perlhefter  &  Shatz  (D.  C,  N. 
Y.),  25  Am.  B.  R,  576,  177  Fed.  299;  In  re 
Pearson  (D.  C,  N.  Y.),  2  Am.  B.  R,  482, 
95  Fed.  425. 

128.  Knickerbocker  v.  Comstock,  Fed.  Gas. 
7  879 

'l29.  Wilder  v.  Watts   (D.  C,  S.  Cfer.),  15 
Am«  B.  K.  57,  138  Fed.  426. 

180.  Clark  v.  Iselin,  21  Wall.  360,  22  L. 
Ed.   568;   In  re  Weaver,  Fed.   Gas.   17,307; 


In  re  Union  Pacific  R  R.  Co.,  Fed.  Cas. 
14,376. 

131.  In  re  Columbia  Real  Estate  Co.  (D. 
C,  N.  J.),  30  Am.  B.  R.  471,  205  Fed.  980. 

Chattel  mortgage  to  cancel  pre-existing 
mortgage. —  A  payment  to  a  bank  to  take  up 
a  note,  made  from  money  loaned  upon  a 
chattel  mortgage,  the  larger  part  of  which 
was  used  to  cancel  a  pre-existing  mortgage 
on  the  same  property,  does  not  constitute  a 
preference  where,  although  the  debtor  was  in- 
solvent, it  does  not  appear  thai  he  knew 
himself  to  be  so,  but  notwithstanding  that 
his  creditors  were  pressing  him  for  payment 
and  his  credit  was  very  limited,  he  had  quite 
a  number  of  outstanding  accounts,  was  en- 
deavoring to  pay  his  debts  in  full  and  the 
payment  to  the  bank,  which  was  small  in 
comparison  with  his  aggregate  indebtedness, 
was  made  in  the  ordinary  course  of  business, 
with  the  expectation  on  the  part  of  the  deb- 
tor of  continuing  his  business  and  ultimately 
paying  all  of  its  obligations.  In  re  Hallin 
(D.  a,  Mich.),  28  Am.  B.  R.  708,  199  Fed. 
806. 

182.  In  re  Hallin  (D.  C,  Mich.),  28  Am. 
B.  R.  708,  199  Fed.  806,  holding  that  the  ac- 
ceptance of  less  than  the  face  value  of  the 
mortgage,  the  balance  being  a  bonus  or  dis- 
count, or  extra  interest  did  not  render  the 
mortgage  preferential. 
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deplete  the  estate  aad'izLAy  sot  be  deemed  preferential.^''  Tlie  transfer  must  con- 
sist of  tbie-}>aA^ra}y^s  own  property  to  constitute  a  preference ;  payment  of  a  note 
of  a.-h^&rupt'by  an  indorser  would  not  be  sufficient."*  A  renewal  witiiin  the 
..feur  fcLonChs'  period  of  a  chattel  mortgage,  given  as  securily  for  a  pre-existing 
•  '':'d*bf,  is  not  an  illegal  preference."*  A  payment  by  an  attorney,  out  of  his  own 
'.  '  funds,  of  a  claim  against  his  client,  which  does  not  deplete  his  dlient's  estate  is 
not  a  preference  constituting  an  act  of  bankruptcy."*  The  payment  of  a  rela- 
tively small  amount  as  a  bonus  for  a  loan  secured  by  a  chattel  mortgage,  although 
unlawful  as  between  the  alleged  bankrupt  and  his  mortgagee  is  not  a  preference 
constituting  an  act  of  bankruptcy."^ 

(3)  Intent  to  pebfee. —  To  authorize  an  adjudication  of  bankruptcy  it 
must  appear  that  the  transfer  alleged  to  constitute  an  act  of  bankruptcy  was 
made  with  the  intent  to  prefer  the  creditor  to  whom  it  was  given ;  if  no  such 
intent  exists  it  may  be  a  preference  but  it  is  not  an  act  of  bankruptcy."*  As 
indicated  in-  the  preceding  paragraph,  ordinary'  business  transactions  by  a 
going  concern,  necessary  for  the  continuance  of  the  business  are  not  prohibited, 
even  if  it  happen  that  through  some  circumstance  the  debtor  become  insolvent 
Payments  to  creditors  in  an  ordinary  business  way  made  by  a  debtor  who  did 
not  regard  himself  as  insolvent,  are  not  necessarily  made  with  intent  to  prefer."* 
If  a  mortgage  is  given  to  a  person  not  a  creditor  to  secure  advances  made  in 
the  payment  of  debts^  and  the  mortgagor  believed  at  the  time  that  she  had 
ample  property  to  meet  all  demands  against  her,  it  is  not  a  preference.^*® 
The  intent  will  be  presumed  when  the  transaction  consists  of  a  transfer  of 
personal  property  by  way  of  payment.**^  If  the  bankrupt  did  not  know  of  an 
allied  claim  against  him  when  he  made  payments  to  his  only  other  creditors 
in  due  course  of  business,  such  payments  were  not  made  with  intent  to 
prefer  and  do  not  constitute  acts  of  bankruptcy.***  If  a  debtor  did  not 
know  of  a  claim  against  him,  he  cannot  have  intended  to  give  a  preference 
against  such  claim;  but  there  is  a  strong  presumption  that  he  does  know 
whether  a  claim  is  paid,**^  The  intent  of  the  creditor  to  whom  the  preferential 
transfer  is  made  is  not  material;  it  need  not  be  shown  that  thei  creditor 
knew  or  had  reasonable  pounds  to  believe  that  the  transfer  was  preferen* 
tial.^**  The  intent  of  a  corporation  may  be  presumed  from  the  knowledge 
and  acts  of  its  officers  and  agents.^*^*     The  question  of  intent  is  one  for  the 
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ISS.  Martin  y.  Halen  ft  Co.  (C.  C.  A.,  8th  Clr.). 
17  Am.  B.  R.  510,  149  Fed.  982. 

U4b  Mason  y.  Nat  Herkimer  Co.  Bank  <C.  C. 
A-,  2d  Cir.),  22  Am.  B.  R.  738,  172  Fed.  629. 
affd.  225  U.  S.  178,  28  Am.  B.  R.  218.  56  L.  Ed. 
1042. 

ISft.  In  re  Cutting  (D.  C,  N.  T.),  16  Am.  B.  R. 
751,  145  Fed.  388. 

186.  In  re  Kerlln  (C.  C.  A.,  6tb  Cir.),  31  Am. 
B.  R.  12,  209  Fed.  42,  135  C.  C.  A.  1,  reyg.  30 
Am.  B.  R.  81C. 

187.  In  re  Hallln  <D.  C.  Micb.).  28  Am.  B.  R. 
708,  199  Fed.  806. 

138.  lu  re  Gilbert  (D.  C,  Or.).  8  Am.  B.  R. 
101,  112  Fed.  961;  In  re  Trultt  (D.  C.  Md.),  29 
Am.  B.  R.  670,  208  Fed.  650;  Matter  of  CotUng 
Coal  Co.  (D.  C,  Mass.).  82  Am.  B.  R.  489,  212 
Fed.  548;  Matter  of  Bloomberg  (D.  C,  Mass.), 
42  Am.  B.  R.  115.  253  Fed.  94.  See  cases  cited. 
Am.  B.  R.  Dig.,  if  168,  169. 

189.  Goodlander- Robertson  Lumber  Co.  y.  At- 
wood  (C.  C.  A.,  4th  Cir),  18  Am.  B.  R.  510,  162 
Fed.  978:  Matter  of  Jones  (D.  C,  N.  Y.),  44 
Am.   B.   R.  253,  2.'>9  Fed.  927. 


14IK  In  re  MoLoon  (D.  C,  Mo.).  20  Am.  B. 
R.  719.  728,  162  Fed.  675. 

Preferential  transfer  mnst  be  made  to  or  for 
benefit  of  creditor.  Richardson  y.  Shaw.  208 
U.  S.  587.  19  Am.  B.  R.  717. 

141.  Johnson  y.  Wald  (C.  C.  A.,  6th  Cir.).  2 
Am.  B.  R.  84,  93  Fed.  640;  In  re  Rome  Planing 
Mills  (D.  C,  N.  T.),  3  Am.  B.  R.  123,  06  Fed. 
812;  In  re  GUbert  (D.  C,  Or.),  8  Am.  B.  B.  101, 
112  Fed.  961;  In  re  Flint  Hill  Stone  ft  Con- 
struction Co.  (D.  C,  N.  T.),  18  Am.  B.  R.  81, 
149  Fed.  1007. 

148.  In  re  Morgan  and  Williams  (D.  C,  Ga.), 
26  Am.  B.  B.  861,  184  Fed.  068. 

148.  In   re   Pangburn    (D.   C,   Mich.),   26  Am. 

B.  R.  40,  186  Fed.  678. 

144.  In  re  Rome  Planing  Mills  <D.  C,  N.  T.), 
3  Am.  B.  R.  123,  96  Fed.  812;  In  re  Wright 
Lumber  Co.  (D.  C,  Ark.).  8  Am.  B.  B^  845,  114 
Fed.  1,011. 

144a.  Matter  of  Boston  &  West  Africa  Co.  (D. 

C,  Mass.),  43  Am.  B.  R.  382,  255  Fed.  924. 

146.  In  re  Bloch  <C.  C.  A.,  2d  Clr.).  6  Am. 
B.  R.  300.  109  Fed.  T90. 
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(4)  Pboof  of  intent. — ^As  in  the  case  of  a  transfer  to  binder,  delay  and 
de&and  creditors,  tiie  intent  to  prefer  may  be  implied  from  tbe  actual  result 
of  tbe  transaction.^^  One  is  presumed  to  intend  tbe  probable  consequences 
of  bis  acts, —  tbat  is,  tbose  consequences  wbicb  would  naturally  follow,  and 
wbicb  a  person  of  ordinary  intelligence  would  expect  as  tbe  natural  result 
tbereof ;  tbis  presumption  is  of  weigbt  in  determining  tbe  debtor's  intent  to 
prefer,  and  bas  been  frequently  applied.^^  If  tbe  debtor  knows  tbat  be  is 
insolvent  be  must  be  presumed  to  know  tbat  a  transfer  made  to  one  creditor 
to  tbe  exclusion  of  oibers  will  result  in  a  preference,  witbout  regard  to  bis 
actual  intent  in  making  sucb  transfer.^*®  Payment  of  a  claim  by  one  knowing 
bimself  to  be  insolvent  raises  a  oondnsive  presumption  of  intent  to  prefer  ;^**  if 
it  be  sbown  that  it  was  made  in  Ibe  honest  beJlief  that  be  is  solvent,  the  burden 
shifts  to  the* creditors."^    Where  a  preference  is  given  with  tbe  approval  of 


146.  In  re  Douglass  Coal  i"^  Coke  Co.  (I).  C, 
Tenn.).  12  Am.  B.  B.  639,  131  Fed.  760;  In  re 
Wrlgbt  Lnmber  Co.  (D.  C,  Ark.),  8  Am.  B.  B. 
345.  114  Fed.  1,011;  In  re  McGee  (D.  C.  N.  Y.), 
5  Am.  B.  R.  262,  106  Fed.  886;  In  re  Bloch  (C. 
C.  A.,  2d  Clr.),  6  Am.  B.  R.  800,  109  Fed.  790; 
Id  re  Rome  Planing  Mills  (D.  C,  N.  Y.),  3  Am. 
B.  R.  128.  96  Fed.  812;  Johnson  v.  Wald  (C.  C. 
A.,  6th  dr.),  2  Am.  B.  R.  84,  93  Fed.  640. 

At  to  proof  of  intent,  see  Am.  B.  R.  Dig.,  f 
265. 

147.  Macon  Grocery  Co.  r.  Beach  (D.  C,  Ga.). 
19  Am.  B.  R.  658,  156  Fed.  1,009;  Matter  of 
Bloomberg  (D.  C.  Mass.),  42  Am.  B.  R.  115,  253 
Fed.  94,  citing  Collier  on  Bankruptcy  (Hth  ed.), 
p.  102;  Matter  of  Jones  (D.  C,  N.  Y.),  44  Am. 
B.  R.  258,  259  Fed.  927. 

Under  the  former  law. —  Toof  v.  Martin,  13 
Wall.  40,  20  L.  Ed.  481 ;  Wager  y.  Hall,  10 
Wall.  584,  21  L.  Ed.  504;  Traders'  Bank  ▼. 
Campbell,  14  Wall.  87,  20  L.  Ed.  832;  Sam- 
eon  V.  Borton,  6  Ben.  325;  In  re  Dibbles,  3 
Ben.  283;  Terrv  v.  Cleaver,  2  Bias.  356;  Riaon 
V.  Knapp.  Fed.  Cas.  11,681,  1  Dill.  186: 
I>rigg8  V.  Moore,  Fed.  Cas.  4,085,  1  Aibb.  C.  C. 
440;  In  re  Silverman,  1  .Sawy.  410;  In  re 
Oregon  Bulletin  Print.  &  Pub.  Co.,  Fed.  Cae. 
10,659;  Miller  v.  Keyea,  Fed.  Cas.  0,678. 

148.  In  re  Condon  (C.  C.  A.,  2d  Cir.),  31 
Am.  B.  R.  754,  200  Fed.  800;  In  re  Wright 
Lumber  Co.  (D.  C,  Ark.),  8  Am.  B.  R.  345, 
114  Fed.  1011,  in  which  caae  the  court  said: 
"  If  it  be  said  that  the  testimony  ahows  that 
the  bankrupt  did  not  intend  to  prefer  a  claim- 
ant, the  anawer  ia  thai  he  was  inaolvent, 
and  he  knew  it,  and  he  must  be  held  to 
have  intended  that  which  was  the  necessary 
consequence  of  his  aet.  He  eannot  be  heard 
to  say  that  he  did  not  intend  to  do  a  thing 
when  the  necessary  and  logical  consequence 
of  his  act  was  to  do  that  Tery  thing." 

Presumption  where  transfer  is  made  by 
insolvent. —  Where  a  debtor  known  to  be  in- 
aolvent transfers  a  large  portion  of  his  prop- 
erty to  one  creditor  to  the  exclusion  of  others, 
such  tranaaction  muat  be  taken  as  conclusive 
of  an  intent  to  give  a  preference.  In  re 
McGee  (D.  C,  N.  Y.),  5  Am.  B.  R.  262,  105 
Fed.  895.  The  debtor's  intent  to  give  a  pref- 
erence may  be  presumed  from  a  transfer, 
while  Insolvent,  of  a  large  portion  of  his 
property  to  a  single  creditor.    When  thi«  is 

E roved,  the  burden  is  upon  him  to  show  that 
e  was  ignorant  of  his  insolvency  and  had 
reason  to  believe  that  he  could  pay  hia  debts 


ill  full.  In  re  Rome  Planing  Mills  (D.  C, 
N.  Y.),  3  Am.  B.  R.  123,  96  Fed.  812.  If 
a  merchant  is  hopelessly  insolvent  during  the 
four  months  preceding  the  filing  of  a  petition 
in  involuntary  bankruptcy  against  him,  and 
with  knowleqgfe  of  such  condition  of  insolv- 
ency pays  to  certain  of  hia  creditors  aub- 
stantial  sums  of  money  in  full  sat iaf action 
of  their  claims,  and  denies  payment  to  others 
whose  claims  are  due  and  equally  entitled  to 
payment  he  has  committed  an  act  of  bank- 
ruptcy under  this  clause  (§  3-a  (2)).  His 
payments  under  such  circumstances  inevit- 
ably result  in  giving  the  creditors  so  favored 
a  preference  over  the  others.  The  debtor  is 
presumed  to  intend  the  necessary  results  of 
his  own  intelligent  actis.  Rex  Buggy  Co.  v. 
Hearick  (C.  C.  A.,  8th  Cir.),  12  Am.  B  R. 
726,  132  Fed.  310.  See  Johnson  v.  Wald 
(C.  C.  A.,  6th  Cir.),  2  Am.  B.  R.  84,  03  Fed. 
640,  and  note  as  to  proof  of  intent  under 
former  act,  in  2  Am.  S.*R.  84-86. 

Proof  of  knowledge  of  insolvency. —  In 
order  to  charge  a  d^tor  with  having  com- 
mitted an  act  of  bankruptcy  in  the  giving 
of  a  preference  by  the  payment  to  a  creditor 
of  a  past-due  account,  it  is  necessary  to 
show  that  he  intended  thereby  to  give  such 
creditor  more  than  the  other  creditors  would 
get;  and  this  element  is  not  met  by  showing 
that  he  ought  to  have  thought  so ;  but  where 
it  appears  that  though  the  debtor  hoped  to 
overcome  a  temporary  embarrassment,  yet 
knew  that  the  result  was  very  doubtful,  and 
did  not  make  such  payment  to  carry  his 
affairs  through  successfully,  he  must  be 
deemed  to  have  intended  a  preference.  In 
re  Condon  (D.  C,  N.  Y.),  29  Am.  B.  R.  907, 
198  Fed.  947,  affd.  31  Am.  B.  R.  754,  209 
Fed.  800. 

148.  In  re  Billings  (D.  C,  Ala.),  17  Am. 
B.  R.  80,  45  Fed.  395;  In  re  Wright  Lum- 
ber Co.  (D.  C,  Ark.),  8  Am.  B.  R.  345,  114 
Fed.  1,011;  Driggs  v.  Moore,  Fed.  Cas.  4,085; 
Rison  V.  Knapp,  Fed.  Cas.  11,861;  In  re 
Silverman,  Fed.  Cas.  12,855,  1  Sawy.  410; 
In  re  Dibblee,  Fed.  Cas.  3,884. 

150.  Toof  V.  Martin,  13  Wall.  40,  20  L.  Ed. 
481;  In  re  Munn,  Fed.  Cas.  9,925,  3  Bias. 
442;  Morgan  v.  Mastick,  Fed.  Cas.  9,803; 
In  re  Rome  Planing  Mills  (D.  C,  N.  Y.), 
3  Am.  B.  R.  123,  96  Fed.  812;  In  re  Bloch 
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certain  creditors  such  creditors  are  estopped  from  objecting  to  the  transfer 
as  an  act  of  bankruptcy.^^  It  is  possible  tiiat,  under  the  new  definition  of  in- 
solvency, one  may  not  always  know  the  fair  valuation  of  his  property,  and, 
therefore,  may  not  be  able  to  show  that  he  knew  whether  he  was  solvent  or 
not.  But  the  presumption  is  that  a  person  has  knowledge  of  his  financial 
condition.  ^^  If  a  debtor  honestly  believes  himself  to  be  solvent  when  the 
transfer  is  made,  or  if  he  establishes  his  want  of  knowledge  of  his  insolvency, 
the  presumption  of  an  intent  to  prefer  is  rebutted.^"  Where  an  insolvent 
debtor,  before  the  entry  of  judgment  on  a  verdict  against  him,  gives  a  mortgage 
to  secure  another  creditor,  the  intent  to  prefer  will  be  presumed."*  If  a 
debtor,  while  insolvent,  transfers  all  or  nearly  all  his  property  to  some  of  his 
creditors,  leaving  others  unprovided  for,  the  intent  to  prefer  wiU  be  presumed.**^ 
The  effect  of  this  presumption  will  vary  according  to  the  proportionate  amount 
of  the  transfer,^*^  and  is  not  conclusive."^  If  the  amount  of  the  transfer 
is  comparatively  small  and  it  does  not  materially  deplete  the  estate,  the  intent 
to  prrfer  will  not  be  presumed."®  The  circumstance  that  a  mortgage  exe- 
cuted within  the  four  months'  period  was  not  recorded  for  a  considerable 
time  thereafter  may  be  considered  in  determining  whether  such  mortgage  con- 


ic. C.  A.,  2d  Cir.),  6  Am.  B.  R.  300,  109  Fed. 
790;  In  re  McLoon  (D.  C,  Me.),  20  Am.  B. 
K  719,  162  Fed.  575. 

Prodttction  of  book8.-»If  the  bankrupt  does 
not  submit  to  an  examination  or  submit  his 
books  so  that  his  financial  condition  mav  be 
ascertained  the  presumption  of  a  general  as- 
bignment  for  creditors  will  be  taken  against 
him.  Bray  v.  Cobb  (D.  C,  N.  Car.),  1  Am. 
B.  R.  153,  91  Fed.  102.  See  under  ''Solvency 
and  the  second  and  third  acts  of  bankruptcy," 
po8i.  The  burden  is  shifted  to  creditors  if 
alleged    bankrupt    appears    witli    his    books. 

Matter  of  Election  dbemdcal  Co.  (D.  C.»  N. 
Y.),  31  Am.  B.  R.  471,  20S  Fed.  954. 

161.  Matter  of  Freeman  Cotting  Coat  Co. 
(D.  C,  Mass.),  32  Am.  B.  R.  489,  212  Fed. 
648. 

162.  In  re  Gilbert  ( D.  C,  Or. ) ,  8  Am.  B. 
B.    101,    104,   112   Fed.   951;    In   re   Jaoobs 
(Ref.,  La.),  1  Am.  B.  R.  518;  In  re  Silver- 
xnan,  Fed.  Cas.  12,855,  1  Sawy.  410. 

168.  In  re  Gilbert  (D.  C,  Or.),  8  Am.  B. 
R.  101,  104, 112  Fed.  951 ;  In  re  Rome  Planing 
MUla  (D.  C,  N.  Y.),  3  Am.  B.  R.  123,  96 
Fed.  812. 

A  payment  to  a  bank  to  take  up  a  note, 
made  from  money  loaned*  upon  a  chattel  mort- 
gage, the  larger  part  of  which  was  used  to 
cancel  a  pre-existing  mortgage  on  the  same 
property,  does  not  constitute  a  preference 
where,  although  the  debtor  was  inaolyent, 
It  does  not  appear  that  he  knew  himself  to 
be  eo,  but  notwithstanding  that  his  creditors 
were  pressing  him  for  payment  and  his  credit 
was  very  limited,  he  had  quite  a  number  of 
outstanding  accounts,  was  endeavoring  to  pay 
his  debts  in  full  and  the  payment  to  the  biuik, 
which  was  small  in  comparison  with  his 
aggregate  indebtedness,  was  made  in  the  ordi- 
nary course  of  business,  with  the  expecta- 
tion on  the  part  of  the  debtor  of  continuing 
his  business  and  ultimately  paying  all  of  its 
obligations.  In  re  Hallin  (D.  C,  Mich.),  28 
Am.  B.  R.  708,  199  Fed.  806. 


154w  In  re  Smith  (D.  C,  N.  T.),  M  Am.  B.  R. 
864.  176  Fed.  426. 

lU.  Nylon  &  Co.  v.  Christiansen  Co.  (C.  C. 
A.,  6tb  ar.),  19  Am.  B.  B.  789,  158  Fed.  200; 
Boyd  ▼.  Lemmon,  Gale  ft  Co.  (C.  C.  A.,  5th 
Clr.),  8  Am.  B.  R.  81,  114  Fed.  647;  Johnson  v. 
Wald  (C.  C.  A.,  5tb  Clr.),  2  Am.  B.  R.  84,  9.1 
Fed.  640;  Goldman  t.  Smith  (D.  C,  Ky.).  1 
Am.  B.  R.  206,  08  Fed.  182;  In  re  Grant  (D.  C. 
N.  Y.),  5  Am.  B.  R.  837,  106  Fed.  497;  In  re 
Walte,  Lowell,  407;  In  re  Drummond,  Fed.  Trs. 
4,094;  In  re  Foster,  Fed.  Cas.  4,964;  Morrison  t. 
Rienman  (C.  C.  A.,  7th  Clr.),  41  Am.  B.  R. 
336,   249   Fe<l.   97. 

latmt  to  prefer  by  transfer  of  large  part 
of  property. —  In  the  case  of  Toof  v.  Martin, 
13  Wall.  40,  20  L.  Ed.  481,  the  court  said: 
"The  transfer  in  any  case  by  the  debtor  of 
a  large  part  of  all  his  property  while  4ie  is 
insolvent,  to  one  creditor  without  making 
provision  for  an  equal  distribution  of  its 
proceeds  to  all  his  creditors  necessarily  oper- 
ates as  a  preference  to  him  and  must  be 
taken  as  conclusive  evidence  that  a  preference 
was  intended,  unless  the  debtor  can  show  that 
he  was  at  the  time  ignorant  of  his  insolvency, 
and  that  his  affairs  were  such  that  he  could 
reasonably  expect  to  pay  all  his  debts." 

166.  In  re  Gilbert  (D.  C,  Dr.),  8  Am.  B. 
R.  101,  106,  112  Fed.  951. 

167.  Matter  of  Freeman  Cotting  Coat  Co. 
(D.  C,  Mass.),  32  Am.  £.  R.  489,  212  Fed. 
648. 

1*68.  In  re  Kerlin  (C.  C.  A.,  6th  Cir.),  31 
Am.  B.  R.  12,  209  Fed.  42,  revg.  30  Am.  6.  R. 
816. 

The  paying  of  small  sums  to  certain  cred* 
itors  in  order  to  keep  the  business  going  does 
not  give  rise  to  this  presumption.  In  re 
DougUtss  Coal  ft  Coke  Co.  (D.  C,  Tenn.), 
12  Am.  B.  R.  649,  131  Fed.  769;  In  re 
Stovall  Grocery  Co.  (D.  C,  Ga.),  20  Am.  B. 
R.  637»  161  Fed.  882;  In  re  Perlhelfter  (D.  C.^ 
N.  Y.),  25  Am.  B.  R.  676,  177  Fed.  290. 
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stitutes  an  act  of  bankruptcy.*'*  Where  the  proof  is  that  the  property  was 
transferred  to  a  mortgagee  who  was  a  creditor  in  an  amount  larger  than  the 
value  of  the  property  transferred,  the  presumption  of  intent  to  prefer  will 
be  negatived.^^  If  insolvency  at  the  time  of  the  transfer  is  not  shown,  the 
•question  of  intent  is  immaterial  ^^ 

(5)  Intent  as  distinguished  from  motive, —  There  must  be  design  to 
give  an  advantage.  Where  the  transfer  is  in  pursuance  of  an  effort  to  extri- 
cate the  transferrer  from  his  embarrassments,  it  will  not  be  held  a  prefer- 
ence.*^ Likewise,  where  the  physical  transfer  is  in  pursuance  of  a  valid  con- 
tract antedating  the  bankruptcy.*^  But  a  transfer  is  not  less  a  preference 
because  given  in  answer  to  a  request  or  in  fulfillment  of  a  prior  promise  made 
at  the  time  of  contracting  the  debt.^"  Evidence  of  a  failure  to  record  a  mort- 
gage until  several  months  after  its  execution  may  justify  a  finding  that  it 
was  given  with  an  intent  to  prefer.*^  So  whatever  may  have  been  the  motive 
in  making  the  transfer,  it  is  ynmaterial  as  bearing  upon  the  question  of  in- 
tent However  honest  or  proper  may  have  been  the  motive,  yet  if  the  intent 
to  prefer  exists  and  is  coupled  with  the  other  essential  elements,  an  act  of 
bankruptcy  is  the  result.*^ 

(6)  Allegations  as  to  pbefeeence. —  The  specific  facts  as  to  the  pref- 
erence relied  on  to  constitute  an  act  of  bankruptcy  must  be  alleged.^^     The 


159.  In  re  Edelman  (0.  0.  A.,  2d  Cir.), 
12  Am.  B.  R.  238,  130  Fed.  700. 

100.  Livingston  v.  Bruce,  Fed.  Cas.  8,410; 
Catlin  V.  Hoffman,  Fed.  Cas.  2,521. 

161.  In  re  Kassel  (C.  0.  A.,  2d  dr.),  28 
Am.  6.  R.  233,  195  Fed.  492. 

Ftoof  of  intent  under  former  law. —  Any 
feet  which  tends  to  eetablish  the  existence  or 
non-existence  of  intent  is  admissible  evidence. 
Linkman  v.  Wilcox,  Fed.  Cbs.  8,374 ;  Giddings 
V.  Dodds,  Fed.  Cas.  5,405.  The  testimony 
of  the  party  himself  .is  entitled  to  little 
weight.  Oxford  Iron  Co.  v.  Slafter,  Fed. 
Cas.  10,637.  Transfers  of  one's  property 
afford  a  violent,  almost  conclusive,  presump- 
tion of  intent  to  prefer,  if  there  are  cred- 
itors unprovided  for.  In  re  Waite,  Fed.  Cas. 
17,044.  Proof  of  an  antecedent  indebtedness 
is,  in  general,  necessary  to  estp.blish  that  a 
payment  or  security  is  apreferential  trans- 
fer. Clark  V.  Iselin,  21  Wall.  360,  22  L.  Ed. 
568;  Bumhisel  v.  Firman,  22  Wall.  170,  2 
L.  Ed.  766;  Sawyer  v.  Turpin,  91  U.  S.  114, 
23  L.  Ed.  235. 

162.  In  re  Wolf  (D.  C,  Iowa),  3  Am.  B. 
R.  555,  98  Fed.  84. 

163.  Sabin  v.  Camp  (D.  C,  Or.),  3  Am. 
B.  R.  578,  98  Fed.  974.  For  analogous  cases 
under  the  law  of  1867,  see  Winter  v.  Railway 
Co.,  Fed.  Cas.  17,890;  In  re  Hapgood,  Fed. 
Cas.  6,044. 

164.  Arnold  v.  Maynard,  Fed.  Cas.  561. 

165.  In  re  Edelman  (C.  C.  A.,  2d  Cir.), 
12  Am.  B.  R.  238,  130  Fed.  700. 

166.  Hardy  v.  Binninger,  7  Blatch.  262,  4 
N.  B.  R.  262,  Fed.  Cas.  1,420;  Strain  v. 
Oourdin,  2  Woods  380,  11  N.  B.  R.  156,  Fed. 
Cas.  13,521. 


167.  In  re  Nelson    (D.  C,  Wis.),  1  Am. 
B.  R.  63,  98  Fed.  76.    An  omission  of  the 
specific  date  does  not  render  the  petition  de- 
murrable.   In  re  Vastbinder  (D.  u.,  Pa.),  11  . 
Am.  B.  R.  118,  126  Fed.  417. 

Sufficiency  of  petition;  general  averments. 
—  A  petition  in  involuntary  bankruptcy 
which  merely  charges  that  the  alleged  bank- 
rupt on  a  specified  date,  while  insolvent  and 
within  four  months  of  the  date  of  the  peti- 
tion, transferred  and  conveyed  ''certain  of 
his  property"  to  creditors  whose  names  are 
unknown,  with  intent  to  hinder,  delay  and 
defraud  other  creditors  or  with  intent  to  pre- 
fer said  creditors  over  others  of  the  same 
class,  does  not  set  forth  an  act  of  bank- 
ruptcy with  the  required  particularity  as  to 
essential  data  and  details,  does  not  apprise 
the  alleged  bankrupt  of  what  he  is  called  upon 
to  meet  and,  therefore,  does  not  warrant  the 
granting  of  any  relief.  In  re  Hallin  (D.  P, 
Mich.),  28  Am.  B.  R.  708,  199  Fed.  806.  See 
also  In  re  Rosenblatt  &  Co.  (C.  C.  A.,  2d 
Cir.),  28  Am.  B.  R.  401,  193  Fed.  638. 

Preferential  transfer. —  A  petition  by  cred- 
itors, representing  about  one-third  of  one  per 
cent,  of  the  total  indebtedness  ($200,000) 
of  the  bankrupt,  averring  that  the  alleged 
bankrupt  is  insolvent  and  that,  within  four 
months  next  preceding  the  date  of  the  peti- 
tion, he  paid  certain  unknown  amounts  to 
creditors  whose  names  are  imknown,  with 
intent  to  prefer  such  creditors,  is  insufficient. 
Matter  of  Mason-Seaman  Transportation  Co. 
(D.  C,  N.  Y.),  37  Am.  B.  R.  677,  235  Fed. 
974.    See  Am.  B.  R.  Dig.,  |  217. 
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petition  should  all^  the  amounts  paid  and  to  whom.^^  It  should  also  allege 
that  the  alleged  act  was  committed  with  an  intent  to  prefer.**^ 

0.  Third  act  of  bankruptoy;  preference  through  legal  proceedings, — 
(1)  In  osnesal. —  The  third  act  of  bankruptcy  consists  of  a  person  having 
*^  8u£Fered  or  permitted  while  insolvent  any  creditor  to  obtain  a  preference 
through  legal  proceedings,  and  not  having  five  days  before  a  sale  or  final 
disposition  of  any  property  affected  by  such  preference  vacated  or  discharged 
sudi  preference."  If  any  of  these  elements,  i.  a  (1)  insolvency,  (2)  suffer- 
ing or  permitting  a  creditor  to  obtain  a  preference  through  a  legal  proceeding, 
(3)  not  avoiding  the  preference  five  days  before  the  sale,  where  (4)  the  property 
to  be  sold  is  affected  by  such  preference,  is  missing,  the  act  is  not  an  act  of 
bankruptcy  under  this  chmBe,  This  has  been  well  termed  the  passive  act 
of  bankruptcy.  It  differs  from  the  corresponding  act  in  the  law  of  1867,  in 
that  intent  is  not  material.  It  is  in  harmony  with  §  67-f,  under  which  liens, 
through  legal  proceedings  are  void,  irrespective  of  intent  on  the  part  of  the 
debtor,  or  pressure  due  to  knowledge,  on  part  of  the  creditor.  There  is  a  sim- 
ilar provision  in  the  Canadian  Bankruptcy  Act  of  1919.^^^  The  correepondiug 
clause  in  the  English  bankruptcy  act  is  also  of  interest.^^^  The  Torrey  bill  in 
its  last  form,^^  and  the  Henderson  substitute,  contained  words  which  seems  to 
include  these  two  foreign  provisions.  The  exact  phrasing  of  the  present  law 
did  not  appear  until  the  bill  had  been  agreed  to  in  conference  conunittee. 
Changes  narrowing  its  scope  were  then  made.  In  spite  of  them,  it  is  the  most 
virile  and  available  of  the  acts  of  bankruptcy. 

(2)  Comparison  with  the  act  of  1867. —  Section  39  of  that  act  pro- 
vided that  an  insolvent  who  should  "procure  or  suffer  his  property  to  be 
taken  on  legal  proceedings,  with  intent  to  give  a  preference  to  one  or  more 


168.  In  re  Blumberg  (D.  C,  Pa.),  13  Am. 
B.  R.  343,  133  Fed.  845.  Where  this  is  done 
the  failure  to  state  names  of  creditors  is  not 
fatal.  In  re  Lackrow  (D.  C,  Pa.),  14  Am. 
B.  R.  514,  140  Fed.  573. 

168.  In  re  Tupper  (D.  C.  N.  T.),  20  Am. 
B.  R.  824,  827,  163  Fed.  766;  In  re  New 
Chattanooga  Hardware  C6.  (D.  C,  Tenn.), 
27  Am.  B.  R.  77,  79,  190  Fed.  241,  citing 
text. 

170.  Matter  of  Fisher  (D.  C,  Pa.),  33  Am. 
B.  R.  628,  219  Fed.  638;  Matter  of  Fineman 
(D.  C.  Pa.),  34  Am.  B.  R.  245,  223  Fed.  652; 
Matter  of  Herlehy  Go.  (D.  C,  N.  Y.),  41  Am. 
B.  R.  171,  247  Fed.  369;  Matter  of  McGraw 
(D.  C,  W.  Va.),  43  Am.  B.  R.  38,  254  Fed. 
442. 

Elements  constituting  act  of  bankruptcy 
under  subdiyiiion  a  (8). —  The  act  of  bank- 
ruptcy defined  by  section  3a  (3)  of  the  Bank- 
niptcT  Act  consists  of  three  elements.  The 
first  IS  the  insolvency  of  the  debtor;  the  sec- 
ond is  suffering  or  permitting  a  creditor  to 
obtain  a  preference  through  legal  proceed- 
ings; that  is,  to  acquire  a  lien  upon  property 
of  the  debtor  by  means  of  a  judgment,  attach- 
ment, execution  or  kindred  proceeding,  the 
enforcement  of  which  will  enable  the  creditor 
to  collect  a  greater  percentage  of  his  claim 


than  other  creditors  of  the  same  class;  and 
the  third  is  the  failure  of  the  debtor  to  va- 
cate or  discharge  the  lien  and  resulting  pref- 
erence five  days  before  a  sale  or  final  dis- 
position of  any  property  affected.  Only 
through  the  combination  of  the  three  ele- 
ments is  the  act  of  bankruptcy  committed. 
Insolvency  alone  does  not  suffice,  nor  is  it 
enough  that  it  be  coupled  with  suffering  or 
permitting  a  creditor  to  obtain  a  preference 
by  legal  proceeding.  The  third  element  must 
also  be  present  else  there  is  no  act  of  bank- 
ruptcy within  the  meaning  of  this  provision. 
Citizens  Banking  Co.  v.  Ravenna  Natl.  Bank, 
234  U.  S.  360,  32  Am.  B.  R.  477,  58  L.  Ed. 
1352. 

171.  Canadian  Bankruptcy  Act.  J  3  (e). 
See  Appendix  C  of  this  work. 

178.  Eng.  Bankruptcy  Act  of  1880.  |  1. 
provides  that:  "A  debtor  commits  an  act  of 
bankruptcy  if  execution  against  him  has  been 
levied  by  seizure  of  his  goods  under  process 
in  an  action  in  any  court,  or  in  any  civil 
proceeding  in  the  high  court,  and  the  goods 
have  been  either  sold  or  held  by  the  sheriff 
for  twenty-one  days." 

178.  S.  1035,  introduced  by  Senator  Lind- 
say, March  23,  1897. 
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of  his  creditors"  thereby  committed  an  act  of  bankraptcy;  and,  by  §  35, 
it  was  provided  that  any  attachment  or  seizure  under  execution  of  a  person's 
property  ^'procured  by  him"  with  a  view  to  give  a  preference,  should  bo 
void.  The  doubt  which  long  divided  the  lower  courts  as  to  the  meaning  of 
these  clauses  was  finally  settled  in  Wilson  v.  City  Bank/^^  wherein  the 
Supreme  Court  held  that  no  intent  could  be  inferred  from  the  mere  n^lect 
of  the  alleged  bankrupt,  properly  sued  on  a  just  claim,  to  interpose  an 
answer  when  there  was  no  valid  defense;  and,  therefore,  that  that  intent 
which  was  an  essential  element  of  this  act  of  bankruptcy  could  not  be 
predicated  on  mere  passive  non-residence.  This  case  has  been  the  storm- 
center  of  the  decisions  on  the  subsection  now  under  consideration. 

(8)  Intskt  JSfOT  ESSENTIAL. —  On  the  question  as  to  whether  intent  is  an 
element  in  this  act  of  bankruptcy,  the  earlier  and  most  of  the  later  cases 
have  held  that  intent  had  been  dropped  out,  and  that  result, —  the  inequity 
flowing  from  the  transaction,  rather  than  the  animus  of  it  —  had  been 
substituted  instead.^^^  Two  decisions,  however,  held  to  the  older  doctrine, 
that  mere  passivity  was  not  enougL^^*  The  earlier  case  seems  to  have  been 
decided  without  tike  diflFerence  between  the  statutes  being  noted;  the  later 
is  of  great  ability  and  for  a  time  substituted  doubt  for  what  had  grown 
to  be  certainty.  The  question  reached  the  Supreme  Court  late  in  1901,  and 
was  then  settled  by  a  five-to-four  decision  in  Wilson  Bros.  v.  Nelson,^^ 
which,  reversing  the  court  below,  upholds  the  majority  of  the  previous 
eases^  and  finally  determines  that  intent  is  not  an  element  of  pleading  or 
proof  where  the  ^rd  act  of  bankruptcy  is  relied  on*^''^  As  therein  stated 
the  act  ^^  makes  the  result  obtained  by  the  creditor  and  not  the  intent  of  the 


174.  17  IVaU.  478,  21  L.  Ed.  723. 

175.  In  re  Meyers  (Bef.,  K.  Y.),  1  Am. 
B."R.  1;  In  re  Reichman,  1  Am.  B.  R.  17, 
01  Fed.  624;  In  re  Moyer  (D.  C,  Pa.),  1 
Am.  B.  R.  677,  97  Fed.  324;  In  re  Ferguson 
(D.  C,  N.  Y.),  2  Am.  B.  R.  686,  96  Fed. 
429;  In  re  Rome  Planing  Mills  (B.  C.  N. 
Y.),  3  Am.  B.  R  123,  96  Fed.  812;  Parmenter 
Mfg.  Co.  ▼.  Stoever  (C.  C.  A.,  1st  Cir.), 
8  Am.  B.  R.  220,  97  Fed.  330 ;  In  re  Thonwis 
(D.  C,  Pa.),  4  Am.  B.  R.  671,  103  Fed.  272; 
In  re  Miller  (D.  C,  N.  Y.),  6  Am.  B.  R.  140, 
104  Fed.  764;  In  re  Harper  (D.  C,  111.),  6 
Am.  B.  R.  667,  106  Fed.  900;  Bradley  Timber 
Co.  V.  White   (C  C  A.,  6th  Cir.),  10  Am. 

B.  R.  329,  121  Fed.  779.  68  C.  C.  A.  66; 
Matter  of  Rung  Furniture  Co.  (C.  C.  A.,  2d 
Cir.),  14  Am.  B.  R.  12,  139  Fed.  626;  In  re 
Truitt  (D.  C,  Md.),  29  Am.  B.  R.  670,  203 
Fed.  660. 

176.  In  re  Nelson  (D.  C.  Wis.),  1  Am. 
B   R.  63,  ^  Fed.  76;  Duncan  v.  Landis  (C. 

C.  A.,  3d  Cir.),  6  Am.  B.  R.  649,  106  Fed. 
839.  Compare  In  re  Kersten  (D.  C,  Wis.), 
6  Am.  B.  R.  616,  110  Fed.  929. 

177.  183  U.  S.  191,  7  Am.  B.  R.  142,  46 
L.  Ed.  147. 

Result  and  not  intent  eesentlal  fact. —  The 
eonrt  in  this  case  drew  a  distinction  between 
the  present  act  and  the  act  of  1867,  and  noted 
the  effect  of  omitting  certain  phrases,  which, 
under  the  earlier  a^,  clearly  indicated  that 
a  preference  must  have  been  intended  by  the 


act  of  procuring  or  suffering  property  to 
be  taken  on  legal  proceedings.  The  court 
9aid:  "The  act  of  1898  differs  from  that  of 
1867  in  wholly  omitting  the  clauses  'with 
intent  to  give  a  preference  to  one  or  more 
of  his  creditors '  or  '  to  defeat  or  delay  the 
operation  of  this  act; '  and  in  substituting 
for  the  words  'procures  or  suffers  his  prop- 
erty to  be  taken  on  leeal  process,'  the  words 
'  suffered  or  permitted  while  insolvent,  any 
creditor  to  obtain  a  preference  through  lesal 
proceedings,'  and  not  having,  five  days  be- 
fore a  sale  of  'the  property  affected,  '  vacated 
or  discharged  such  preference.' 
Taking  together  all  the  provisions  of  the 
act  of  1898  on  this  subject  and  contrasting 
them  with  the  provisions  of  the  act  of  1867, 
there  can  be  no  doubt  of  their  meaning. 
The  third  clause  of  §  3,  omitting  the  word 
'  procure,'  and  the  phrase  '  intent  to  give  a 
preference,'  of  the  former  statute,  maxes  it 
an  act  of  bankruptcy  if  the  debtor  has 
'  suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  lenl 
proceedings,'  and  has  not  'vacated  or  dis- 
charged such  preference'  five  days  before  a 
sale  of  the  property.  .  .  .  This  act  of  1898 
makes  the  remUt  obtained  by  the  creditor, 
and  not  the  intent  of  the  debtor,  the  eeaentidL 
fact." 

178.  Bradley  Timber  Co.  v.  White  (C.  C. 
A.,  6th  dr.),  10  Am.  B.  R.  829,  121  Fed. 
779,  68  C.  C.  A.  66,  affg.  9  Am.  B.  R.  441. 
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debtor  the  essential  fact''  ^^  In  other  words,  it  is  now  the  settled  law  that 
an  insolvent  may  be  thrown  into  bankruptcy  by  the  requisite  number  of  his 
creditors,  if  a  judgment  has  be^i  entered  against  him,  execution  issued  and 
levy  made,  and  sale  five  or  less  days  away,  irrespective  of  whether  he  plrocured 
or  merely  could  not  prevent  the  judgment  against  him.  This,  from  the 
creditor's  standpoint,  is  the  high-water  mark  of  Anglo-Saxon  ''  acts  of  bank- 
ruptcy."^ 

^  (4)  SuFFBmED  OK  PEBMiTTED. —  "  Suffered  or  permitted  "  includes  passive 
non-resistance  as  well  as  non-ability  to  resist'^  A  debtor  who  does  not  pay  a 
lawful  debt  when  due,  and  stands  by  while  his  creditor  secures  a  judgment 
against  him,  and  levies  upon  his  property,  "  suffers  and  permits ''  such 
judgment  to  be  taken,  and  such  levy  to  be  made,  and  conmiits  an  act  of 
bankruptcy  under  this  clause.^®  The  mere  fact  of  resistance  by  defense 
conducted  in  good  faith  is  not  material.*^     And  even  though  an  appeal  is 


179.  Matter  of  Rung  Furniture  Co.  (C:  0. 
A.,  2d  Cir.),  14  Am.  B.  R.  12,  136  Fed.  526. 

Pxeference  by  legal  proceedingi;  intent. — 
While  a  preference  effected  through  judicial 
proceedin£8  may  constitute  an  act  of  bank- 
ruptcy either  under  eubdivision  a  (3)  or  a  (2) 
of  section  3  of  the  Bankruptcy  Act,  the 
two  subdiyieions  do  not  necessarily  overlap. 
The  distanciion  ie  to  be  found  in  the  presaice 
or  absence  of  an  actual  intent  on  tne  part 
of  the  debtor  to  give  a  preference.  If  he  has 
acted  in  euch  a  way  as  to  give  a  preference 
with  the  intent  and  purpose  so  to  do,  it  is 
immaterial  by  what  means  such  purpose  is 
accomplished.  In  such  case  the  act  faUs 
within  subdivision  a  (2).  But,  if,  through 
legal  proceedings,  a  preference  has  in  fact 
been  permitted  or  procured,  but  without  any 
intent  or  purpose  on  the  pari  of  the  debtor 
to  give  it,  then  the  act  falls  within  the 
terms  of  subdivision  a  (3).  Matter  of  Mus- 
grove  Mining  Co.  (D.  C./ Idaho),  37  Am.  B. 
R.  628,  234  Fed.  99.  See  Am.  B.  R.  Digest, 
I  175. 

180.  See  further  discussion  of  this  subject 
by  Referee  Hotchkiss  in  Matter  of  Rung 
Furniture  Co.  (Spec.  M.,  N.  Y.).  10  Am. 
B.  R.  44,  in  which  the  cases  interpreting 
I  3-a  (3)   are  collated. 

181.  In  re  Gallagber  (Ref.,  Mass.),  6  Am. 
B.  R.  266. 

182.  Bogen  &  Trammel  v.  Protter  (C.  C. 
A.,  6th  Cir.),  12  Am.  B.  R.  288,  129  Fed.  633. 

An   affirmative   act   on    the   part    of   the 
debtor  is  not  required.     If  he  remains  pas- 
sive  and   supine   and  permits  his  property 
to  be  taken  by  one  creditor  at  the  en>ense 
of  the  others,  he  has  "suffered"  or  "per- 
mitted "  a  preference  to  be  obtained.     In  re 
Rome  Planmg  Mills   (D.  C,  K.  Y.),  3  Am. 
B.  R.  123,  96  Fed.  812;  In  re  Thomas  (D.  C, 
Pa.),  4  Am.  B.  R.  671,  103  Fed.  272;  In  re  , 
Miller  (D.  C,  N.  Y.),  5  Am.  B.  R.  140,  104 
Fed.  764;  In  re  Harper  (D.  C,  111.),  5  Am./ 
B.  R.  676,  105  Fed.  900.     Contra:    DuncaiW 
V.  Landis  (C.  C.  A.,  3d  Cir.),  6  Am.  B.  R. 
649,  106  Fed.  839,  holding  that  there  must 
be  some  act  on  the  part  of  the  alleged  bank- 


rupt either  by  way  of  active  procurement  or 
voluntary  acquiescence,  arising  from  con- 
nivance, coH>peration  or  participation.  In  re 
Traitt  (D.  C.,  Md.),  29  Am.  B.  R.  570.  203 
Fed.  550. 

A  petition^  alleging  that  the  debtor  is  in- 
solvent and  has  suffered  and  permitted 
certain  of  his  creditors  to  obtain  a  preference 
through  l^al  proceedings  by  suffering  a  judg- 
ment and  an  attachment  in  execution  to  be 
issued  thereon  against  an  insurance  company 
as  garnishee;  that  jud|pnent  has  been  ob- 
tained against  the  garnishee  in  the  proceed- 
ings, the  amount  of  which  is  about  to  be 
paid  over  to  the  creditors  thus  preferred; 
and  that  the  debtor  has  failed  to  have  the 
preference  thus  obtained  vacated,  is  sufficient, 
and  alleges  an  act  of  bankruptcv.  Matter  of 
Fineman  (D.  C,  Pa.),  34  Am*.  B.  R.  245, 
223  Fed.  662. 

183.  Bradley  Timber  Co.  v.  White  (C.  C. 
A.,  5th  Cir.),  10  Am.  B.  R.  329,  121  Fed. 
779. 

Fact  of  resistance. —  In  the  case  of  Bradley 
Timber  Co.  v.  White  (C.  C.  A.,  5th  Cir.), 
10  Am.  B.  R.  329,  121  Fed.  779,  the  court 
said :  "  Whether  or  not  an  insolvent  makes 
resistance  to  legal  proceedinga  of  a  creditor 
to  obtain  preference  is  not  very  material. 
It  may  show  good  faith  on  his  part,  but  the 
act  of  bankruptcy  declared  in  the  law  la 
'suffering  or  permitting,'  a  judgment  which 
will  result  in  a  preference,  and  a  failure  to 
vacate  the  same  within  at  least  Ave  days  be- 
fore a  sale  or  disposition  of  the  property 
affected  by  such  preference.  The  Bankrupt 
Law  seeks  to  prevent  and,  if  obtained,  by 
any  means,  to  set  aside  preferences  obtained 
against  an  insolvent  within  four  months; 
and,  in  order  to  effect  an  equal  distribution 
of  the  insolvent's  property  among  creditors, 
it  contemplates  a  resort  to  the  bankruptcy 
court  in  all  cases  of  such  preferenc  s,  no 
matter  whether  the  bankrupt  has  consented 
thereto  or  opposed  the  same.  If  the  bank- 
rupt fails  to  discharge  a  preference  obtained 
through  legal  proceedings  within  at  least  five 
days  before  the  property  affected  by  the  pref- 
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taken  from  the  judgment,  a  failture  to  vacate  it  may  be  a  preference^  no 
attempt  being  made  to  stay  an  execution  and  sale  by  giving  security  on 
appeal,  and  it  appearing  prima  facie  that  the  debtor  was  insolvent*®*  The 
failure  to  vacate  or  discharge  the  lien  of  an  attachment  at  least  five  days 
before  a  sale  or  final  disposition  of  the  property  attached,  where  the  lien  was 
created  by  attachment  proceedings  instituted  more  than  four  months  prior 
to  the  filing  of  an  involuntary  petition,  does  not  constitute  an  act  of  bank- 
ruptcy.*" 

(5)  Cbsditobs  to  bs  ajpfboted. — ^A  creditor  must  have  been  preferred 
over  other  creditors  by  this  act  of  bankruptcy.*^  The  term  "  creditor "  is 
defined  in  §  1  (9).  The  creditor  preferred  must  have  a  provable  claim  ;*^ 
a  surety  on  a  bond  given  by  a  corporation  to  secure  claims  for  servicee  of 
laborers  on  a  public  work  is  a  creditor,  and  a  judgment  and  sale  in.  favor  of 
the  surety  is  a  preference  constituting  an  act  of  bankruptcy.*®*  'Where  it  is 
shown  that  the  petitioning  creditors  induced  a  judgment  creditor  to  levy 
execution  on  his  judmient,  they  are  estopped  from  setting  up  such  levy  as 
an  act  of  bankruptcy."* 

(6)  Preference. —  "Preference"  as  used  in  this  subsection  refers  to  a 
resultant  inequality  between  creditors  of  the  same  dass.*^  The  intent  and 
purpose  of  this  act  of  bankruptcy  is,  like  all  the  others,  to  avoid  a  preference 
and  to  provide  for  an  equal  distribution  of  the  debtor^s  property  among  his 
creditors.***  If  the  proceedings  do  not  result  in  such  inequality  the  debtor 
is  not  subject  to  attacL***  For  instance  if  the  property  is  not  subject  to 
sale  under  execution  and  the  levy  is  therefore  invalid,  the  proceedings  do  not 
result  in  a  preference,  and  do  not  fall  within  this  clause.**  The  preference 
must  be  to  a  creditor  over  other  creditors  of  the  same  dass,  so  where  a  land- 
lord distrains  for  his  rent  he  does  not  procure  a  preference,  since  he  is  the 
only  creditor  of  his  class  and  is  entitled  to  the  priorty  which  the  law  affords 


tfcnee  is  disposed  of,  tiuit  ia  an  act  of 
bankmptcj,  and  on  proof  of  the  same  the 
inaolvent  may  be  adjudged  a  bankrupt." 

Sasulty  A  prefeirence. —  A  preference  may 
eonsist  not  only  in  bankrupt  a  procuring  or 
■oiTering  a  ju^igment  to  be  entered  against 
him  or  making  a  transfer  of  his  propertjr 
witiiin  four  months  of  the  filing  of  the  peti- 
tion In  bankruptcy,  but  also  in  the  creation 
cHT  a  lien  by  way  of  attachment,  or  the  con- 
fession of  a  judgment  within  four  months 
of  the  filing  of  the  petition,  the  existence  and 
enforcement  of  which  will  work  a  preference. 
Folger  T.  Putnam  (C.  C.  A.,  9th  Cir.),  28 
Am.  B.  R.  173,  104  Fed.  793. 

184.  Matter  of  Rung  Furniture  Co.  (G.  0. 
A.,  2d  Cir.),  14  Am.  B.  R.  12,  139  Fed.  626. 

185.  Colston  y.  Austin  Run  Mining  Co. 
(C.  C.  A.,  3d  Cir.),  28  Am.  B.  R.  92,  1*>4 
Fed.  929. 

186.  See  discussion,  amie,  under  ''  First  act 
of  Bankruptcy." 

187.  In  re  Crafts-Riordan  Shoe  Co.  (D.  C.» 
Mass.),  26  Am.  B.  R.  449,  186  Fed.  931,  in 
which  the  court  said:  "To  be  creditors  of 
the  bankrupt,  the  plaintiff  in  the  suit  must 
own  a  demand  or  daim  provable  against 
him  ki  bankruptcy.'* 


188.  United  Surety  Co.  ▼.  Iowa  Mfg.  Co. 
(C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  726,  179 
Fed.  66. 

188.  Matter  of  Marks  (D.  C,  Pa.),  16  Am. 
B.  R.  467,  142  Fed.  279. 

190.  Bankr.  Act,  |  60-a,  po9t.  See  also 
discussion  under  preceding  acts  of  bank- 
ruptcy. 

191.  In  re  Chapman  (D.  C,  Ga.),  8  Am. 
B.  R.  607,  99  Fed.  396;  Richmond  Standard 
Spike  k  Iron  Co.  v.  Allen  (C.  C.  A.,  4th 
Cir.),  17  Am.  B.  R.  683,  148  Fed.  667;  In  re 
Ferguson  (D.  C.,-  N.  Y.),  2  Am.  B.  R.  686, 
688,  96  Fed.  429. 

198.  In  re  Chapman  fD.  C.>  Oa.),  8  Am. 
B.  R.  607,  99  Fed.  396. 

198.  In  Missouri  a  mortgagor's  equity  of 
redemption,  after  condition  broken  and  pos- 
session is  in  the  mortgagee,  is  not  subject  to 
sale  under  execution,  and  a  levy  thereon  is 
invalid.  Hence,  the  failure  of  a  mortgagor 
to  vacate  a  levy  within  five  days  prior  to 
the  sale  thereunder  does  not  constitute  an 
act  of  bankniptcy.  Matter  of  Moark-Nemo 
Mining  Co.  (D.  C,  Mo.),  34  Am.  B.  R.  201, 
219  Fed.  340. 

194u  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  826, 129  Fed.  646.   As  to  wheOer  labor- 
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(7)  Legal  psocebdinob. — (I)  In  generoL —  "  Legal  proceedings  "  meanB 
proceedings  in  a  court  to  assert  a  legal  remedy  or  obtain  an  equitable  relief.^** 
They  include  all  proceedings  in  a  court  of  justice  interlocutory  or  final,  whereby 
the  property  of  a  debtor  is  seized  and  diverted  from  his  general  creditors.^ 
The  issuance  of  execution  and  a  levy  under  a  confession  of  judgment  are 
*'  legal  proceedings ''  within  the  clause.^*^ 

(II)  Attachment  proceedings. — Attachment  proceedings  are  legal  proceed- 
ings within  the  meaning  of  the  clause.^^  Attachment  proceedings  which  have 
not  been  followed  by  a  judgment  are  not  of  themselves  sufficient;  there  must 
be  an  actual  determination  of  the  claim  and  the  consequent  judgment,  execu* 
tion,  levy  and  a  day  of  sale  appointed,^^ 

(III)  Receivership;  supplementary  proceedings. — ^A  suit  in  a. State  court 
for  the  appointment  of  a  receiver  whereby,  certain  creditors  were  preferred  is 


ers  having  judgmente  for  wages  are  in  the 
same  class  as  general  creditors,  see  Matter 
of  Toledo  Portland  Cement  Go.  (Bef.,  Mieh.), 
17  Am.  B.  R.  375;  Mather  t.  Coe,  Powers  k 
Go.  (D.  C,  Ohio),  1  Am.  B.  R.  504,  92  Fed. 
333. 

195.  Gompare  In  re  Emslie  (G.  C.  A.,  2d 
dr.),  4  Am.  B.  R.  126,  102  Fed.  291,  revg. 
3  Am.  B.  R.  282,  97  Fed.  929. 

196.  In  re  Rome  Planing  Mills  (D.  G., 
K.  Y.),  3  Am.  B.  R.  123,  96  Fed.  812. 

197.  In  re  Thomas  (D.  G.,  Pa.),  4  Am. 
B.  R.  571,  103  Fed.  272;  Wilson  Bros.  v. 
Nelson,  183  U.  S.  191,  7  Am.  B.  R.  142. 

A  confeasion  of  Judgment  by  a  debtor  may 
under  certain  circumstances  constitute  a 
transfer  and  if  made  with  intent  to  prefer 
would  constitute  an  act  of  bankruptcy  under 
clause  a  ('2)  of  this  section.  In  re  Truitt 
(D.  G.,  Md.),  29  Am.  B.  R.  570,  203  Fed. 
550;  In  re  Nu^aum  (D.  G.,  N.  Y.),  18  Am. 
B.  R.  598,  162  Fed.  835.  See  Am.  Bankr. 
R.  Dig.,  S  181. 

Allegations  as  to  confession  of  judgment. — 
A  petition,  alleging  as  an  act  of  bankruptcy, 
that  the  debtor  confessed  a  judgment  with 
an  intent  to  prefer,  is  not  insufilcient  for 
Ulure  to  set  forth  the  facts  and  circum- 
stances from  which  such  intent  may  be  in- 
ferred. Matter  of  Musgrove  Mining  Go.  (D. 
0.,  Idaho),  37  Am.  B.  R.  628,  234  Fed.  99. 

198.  In  re  Putnam  (D.  G.,  Gal.),  27  Am. 
B.  R.  923,  193  Fed.  464. 

199.  In  re  Vetterman  (D.  C.,  N.  H.),  14 
Am.  B.  R.  246,  135  Fed.  443 ;  In  re  Standard 
Steel  Gasting  Go.  (D.  G.,  Va.),  10  Am.  B. 
R.  594,  124  Fed.  75. 

Attachment  proceedings. —  In  the  case  of 
In  re  Grafts-Riordan  Shoe  Go.  (D.  G.,  Mass.), 
26  Am.  B.  R.  449,  185  Fed.  931,  it  appeared 
that,  within  the  four  months'  period,  a  plain- 
tiff in  a  suit  against  the  bankrupt  had 
obtained  an  attachment  lien  upon  property 
of  the  bankrupt  which  was  sold  simply  be- 
cause it  could  not  be  kept  without  |;reat 
and  disproportionate  expense,  but  no  judg- 
ment against  the  bankrupt  was  obtain^ 
prior  to  bankruptcy.  It  was  held  that  the 
net  that  bankrupt  failed  to  vacate  the  at- 
taehment  at  least  five  days  before  aueh  sale 


did  not  create  a  preference  constituting  aa 
act  of  bankruptcy  within  section  3-a  (3) 
since  there  was  no  "  final  disposition "  of 
the  property  and  such  section  was  not  in- 
tended to  include  sales  which  merely  sub- 
stitute money  for  property  without  rendering 
the  alleged  preference  obtained  by  ^e  at- 
tachment anv  more  effective  than  it  was 
before  the  sale.  In  this  case  the  court  said : 
''In  the  cases  which  have  held  preferences 
to  have  been  obtained  through  legal  proceed- 
ings^ and  an  attachment  has  formed  part  of 
the  proceedings,  the  attachment  has  been 
either  after  judgment  in  the  suit,  or,  if  be- 
fore judgment,  has  been  followed  by  a  judg- 
ment before  the  petition  in  bankruptcy,  so 
that  the  attachment  lien  has  passed  beyond 
the  flti^  during  whidi  it  remains  wholly 
uncertain  whether  there  is  really  any  claim 
against  the  defendant  or  not." 

In  the  case  of  Parmenter  Mfjg.  Co.  v. 
Stoever  (G.  G.  A.,  1st  Cir. ) ,  3  Am.  B.  R.  220, 
97  Fed.  330,  38  G.  G.  A.  200,  there  had  been 
such  an  attachment  more  than  four  months 
before  the  involuntary  petition.  This  had 
been  followed  by  judgment,  execution,  seizure, 
and  sale  within  the  four-month  period.  In 
affirming  adjudication  on  the  petition,  it  was 
said  that  the  preference  permitted  was  the 
execution-  sale,  and  that  the  four-month 
period  referred  to  in  the  statute  ran,  not  from 
the  attachment,  but  "  from  a  date  connected 
with  the  proceedings  after  judgment."  If  the 
sale  constituted  the  preference,  no  preference 
was  obtained  merely  by  the  attachment,  and 
none  until  there  had  at  least  been  judgment 
in  the  suit.  See  also  In  re  Harper  (u.  G., 
111.),  5  Am.  B.  R.  576,  105  Fed.  960;  In  re 
Windt  (D.  G.,  Gonn.),  24  Am.  B.  R.  536, 
177  Fed.  584. 

Failure  to  vacate  attachment  lien. —  Al- 
though the  mere  suffering  or  permitting, 
while  insolvent,  a  creditor  to  obtain  a  pref- 
erence, alone  does  not  con^itute  an  act  of 
bankruptcy  under  section  3-a  (3),  but  the 
debtor  must  have  failed  at  least  five  days 
before  a  sale  or  final  disposition  of  the  prop- 
erty to  have  vacated  or  discharged  such 
prtf  erenoe,  it  is  incumbent  upon  an  insolvent 
person  to  discharge  or  vacate  a  lien,  secured 
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such  a  proceeding,^^  and  so  also  are  supplementary  proceedings  whereby  a 
debtor  of  a  judgment  debtor  is  directed  to  pay  a  certain  amount  to  the  sheriff 
to  apply  on  the  judgment.*^ 

(iV)  Distress  for  rent;  statutory  liens. — ^A  distraint  of  goods  under  a  land- 
lord's warrant  is  not  "a  legal  proceeding*'  under  this  clause.*®  Where  dis- 
traint is  allowed  it  exists  because  of  a  lien  upon  the  property  found  upon  the 
leased  premises.*^  The  rule  is  that  a  proceeding  to  enforce  a  statutory  lien 
which  is  not  in  any  way  affected  by  the  adjudication  of  bankruptcy  does  not 
fall  within  this  clause.*^ 

(8)  Sale  ob  disposition. —  "Sale  or  final  disposition"  as  used  in  this 
clause  means  an  act  having  the  effect  of  a  sale,  whereby  the  ownership  and 
control  of  the  property  is  transferred  from  one  person  to  another ;  ^  an 
insolvent  debtor  does  not  commit  an  act  of  bankruptcy,  rendering  him  subject 
to  involuntary  adjudication,  by  mere  inaction  for  the  period  of  four  months 
after  the  levy  of  an  execution  on  his  real  estate.  Such  inaction  does  not 
amount  to  a  "final  disposition."^^  If  the  transaction  is  fictitious,  invalid 
or  otherwise  ineffectual,  because  the  proceedings  are  unauthorized  so  that  the 
estate  of  the  debtor  is  not  depleted,  or  the  rights  of  creditors  affected,  it  does 
not  constitute  a  sale  or  disposition.*^  The  securing  by  a  creditor  of  the 
amount  of  his  claim  through  attachment  in  execution  proceedings  is  a  "  final 
disposition  of  any  property  affected  by  such  preference,"  as  effectually  as  if 
he  had  received  payment  from  the  proceeds  of  a  sale  under  a  writ.**    The 


by  an  attachment  upon  his  property,  at  least 
five  days  before  a  period  of  four  months  ex- 
pires foUowing  the  date  of  the  levy  of  such 
attachment,  and  if  he  fails  to  do  so  he  com- 
mits an  act  of  bankruptcy.  Folger  v.  Putnam 
(C.  C.  A..  9th  Clr.),  28  Am.  B.  R.  173,  194 
Fed.  793.  This  case  seems  to  have  been  over- 
ruled in  effect  by  Citizens  Banking  Co.  v. 
Ravenna  Nat.  Bank,  234  V.  S.  360,  32  Am. 
B,  R.  477. 

The  failure  of  an  alleged  bankrupt  to  re- 
lease the  levy  of  an  attachment  upon  his  sup- 
posed interest  in  property  transferred  by  him 
nearly  seven  years  previously  does  not  con- 
stitute an  act  of  bankruptcy,  even  though 
followed  by  averments  that  such  transfer  was 
a  fraudulent  one.  Matter  of  Murnhy  (D.  C, 
Cal.),  36  Am.  B.  R.  320,  228  Fed.  1018. 

200.  In  re  Kersten  (D.  C,  Wis.),  6  Am. 
B.  R.  516,  110  Fed.  029;  but  otherwise  where 
there  is  no  such  preference.  In  re  Empire 
Metallic  Bedstead  Co.  (G.  G.  A.,  2d  Gir.), 
3  Am.  B.  R.  575,  98  Fed.  981;  Vaccaro  v. 
Security  Bank  (G.  G.  A.,  6th  Gir.),  4  Am. 
B.  R.  474,  103  Fed.  436. 

aOl.  In  re  Miller  (D.  G.,  N.  Y.),  5  Am. 
B.  R.   140,   104  Fed.  764. 

SOa.  In  re  Belknap  (D.  G.,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646;  Richmond  Standard 
Spike  &  Iron  Go.  v.  Allen  (G.  G.  A.,  4th 
Gir.),  17  Am.  B.  R.  583,  148  Fed.  657. 

203.  Distraint  by  landlord. —  In  the  case  of 
Richmond  Standard  Steel  Spike  &  Iron  Go. 
V.  Allen  (G.  G.  A.,  4th  Gir.),  17  Am.  B.  R. 
583,  148  Fed.  657,  the  court  said:  "Under 
the  law  of  Virginia,  the  right  of  the  land- 
lord to  distrain  the  property  of  the  tenant 
for  rent  has  a  priority  over  any  lien  created 


on  such  property  after  it  is  carried  onto  the 
leased  premises.  In  other  words,  as  we  un- 
derstand the  Virginia  statute,  the  lien  of 
the  landlord  for  rent  attaches  to  the  prop- 
erty of  the  tenant  as  soon  as  it  Is  plac^  on 
the  premises,  and  this  lien  continues  and  is 
capable  of  being  enforced  in  the  manner  and 
*  under  the  conditions  provided  in  the  statute. 
It  has  priority  over  all  other  liens  subse- 
auently  createa  and  retains  this  position  of 
aignity  provided  the  landlord  pursues  his 
right  in  apt  time.  It  has  been  held  that 
the  preference  by  legal  proceedings  contem- 
plated by  the  Bankniptcy  Ac^  does  not  in- 
clude a  levy  upon  a  judgment  of  foreclosure 
of  a  lien  which-  affects  only  the  property 
bound  by  the  lien." 

204.  In  re  Mero  (D.  G.,  Ct),  12  Am.  B.  R. 
171,  128  Fed.  630;  Owen  v.  Brown  (G.  G.  A., 
8th  Gir.),  9  Am.  B.  R.  717,  120  Fed.  812; 
In  re  Chapman  (D.  G.,  Oa.),  3  Am.  B.  "BL 
607,  99  Fed.  305;  Matter  of  McGraw  (D.  a, 
W.  Va.),  43  Am.  B.  R.  38,  254  Fed.  442.  See 
Bjknkr.  Act,  |  67-f,  post. 
nl  206.  Gitizens  Banking  Go.  v.  Ravenna  Na- 
tional Bank,  234  U.  S.  360,  32  Am.  B.  R. 
477,  58  L.  Ed.  1352. 
V  206.  Gitizens  Banking  Go.  v.  Ravenna  Nat. 
Bank,  234  U.  S.  360,  32  Am.  B.  R.  477,  68 
L.  Ed.  1352. 

207.  See  under  \  60,  sub^head  "  Estate 
must  be  diminished,"  po9t.  Matter  of  Moark- 
nemo  Cons.  Mining  Go.  (D.  G.,  Mo.),  34  Am. 
B.  R.  201,  219  Fed.  340. 

toe.  Matterpf  Flneman  (D.  C.,  Pa.),  34  Am. 
B.  R.  2i5,  223  Fed.  652.  And  see  also  In  r« 
jHarper  (D.  C.  in.),  5  Am.  B.  R.  667.  105  Fed. 
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'^  final  dispoBition  "  of  the  property  of  the  debtor  may  take  place  without  a 
sale^  in  which  case  the  time  of  the  disposition  is  the  day  that  the  property 
finally  passed  irrevocably  from  the  control  of  the  debtor.  But  as  held  by 
the  Supreme  Court  the  term  signifies  an  affirmative  act  of  dispoflal,  not  a 
mere  lapse  of  time  which  leaves  the  lien  intact  and  still  requixmg  enforce- 
ment.^^ 

(9)  Vacating  oe  dischaeging  pebfbbbnce. — (I)  In  generoL — It  b  not 
the  judgment  itself,  or  the  levy  thereunder,  which  constitutes  the  act  of  bank- 
ruptcy, but  the  failure  on  the  part  of  the  debtor  to  have  the  same  vacated 
or  disdiarged  five  days  before  a  sale  or  final  disposition  of  the  property.^^ 
The  act  of  bankruptcy  seems  to  be  consummated  five  days  before  me  sale^ 
if  at  that  time  the  levy  has  not  been  lifted ;  the  sale  having  been  noticed,  and 
nothing  having  been  done  by  the  judgment  debtor  to  set  aside  the  preferencet 
the  creditors  may  file  a  petition  against  him ;  they  are  not  required  to  wait  f oi 
the  sale.^ 


209.  In  re  Harper  (D.  C,  111.),  5  Am.  B. 
R.  667,  106  Fed.  900;  In  re  Miller  (D.  C, 
N.  Y.),  6  Am.  R  R.  140,  104  Fed.  764,  hold- 
ing that  a  payment  of  money  on  an  execu- 
tion was  a  technical  levy,  and  was  a  **  final 
disposition,"  (although  a  sale  was  not  had) 
and  constituted  an  act  of  (bankruptcy.  Scheuer 
V.  Smith  &  Montgomery  Book  Co.  (C.  €.  A., 
6th  Cir.),  7  Am.  B.  R.  384,  112  Fed.  407. 

Final  disposition. —  In  the  case  of  In  re 
Tupper  (D.  C,  N.  Y.),  20  Am.  B.  R.  824, 
829,  163  Fed.  766,  the  court  said:  "  It  seems 
to  me  that  effect  is  to  be  given  to  the  words 
*  the  final  disposition  of  any  property  affected 
by  such  preference.'  The  '  final  disposition ' 
is  not  a  gift  of  the  property  to  some  third 
person,  or  a  voluntary  transfer  to  the  creditor 
in  satisfaction  of  a  preferential  judgment  as 
that  would  be  merely  a  sale  in  payment. 
Congress  had  in  mind  wben  it  enacted  this 
law,  the  fact  that  there  are  different  ways 
or  modes  of  disposing  of  property,  of  enforc- 
ing executions,  judgments,  liens,  and  it  re- 
ferred to  the  ordinary  method  of  disposition 
by  way  of  sale,  and  then  used  the  words  '  or 
final  disposition,'  to  cover  every  other  method 
of  passing  the  control  and  dominion  of  the 
property  from  the  debtor,  insolvent  person, 
to  another  or  to  others,  either  absolutely  or 
as  security  to  the  preferred  creditor,  to  the 
excluflion  of  his  other  creditors.  The  pur- 
pose of  the  law  is  that  no  one  creditor  shall 
be  preferred  over  the  others  by  an  insolvent 
person,  but  that  all  creditors  shall  share 
equally,  except  as  to  honest  liens  created 
more  than  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy.  It  was  not  in- 
tended that  a  creditor  should  obtain  a  lien 
on  all  the  real  estate  of  an  insolvent  person, 
by  a  judgment  filed  and  docketed,  and  then 
lie  still,  without  issuing  execution  or  making 
a  levy  and  advertising  the  property  for  sale 
for  four  months,  and  until  such  judgment 
had  become  unimpeachable  under  tnc  bank- 
ruptcy act  or  otherwise,  thereby  gaining  a 
preference,  an  absolute  security  for  the  debt, 
and  it  might  be  to  the  extent  of  the  entire 


property  of  the  insolvent  person,  and  thoa 
excluding  other  creditors  from  any  share  in 
the  estate.  It  has  been  held  that  the  adver- 
tised, or  even  proposed  sale  is  not  in  all 
cases  necessary  unoer  subdivision  3  of  |  8." 
Citing  In  re  Harper  (D.  €.,  111.),  5  Am.  B.  R. 
667,  106  Fed.  900;  In  re  Miller  et  al.  (D.  €.» 
N.  Y.),  6  Am.  B.  R.  140,  104  Fed.  764; 
Scheuer  v.  Smith  k  Montgomery  Book,  ele.r 
Co.,  7  Am.  B.  R.  384,  112  Fed.  407,  60  €.  C 

A.  312.  The  decision*  in  the  Tupper  case  was 
approved  and  followed  in  Kavenna  Nat.  Bank 
V.  Curtiss  (D.  C,  Ohio),  30  Am.  B.  R.  818; 
8.  o.  sub  ttom  Citizens  Banking  Co.  v.  Ba* 
venna  Nat.  Bfcnk,  234  U.  S.  360,  32  Am.  B.  B. 
477,  which  in  effect  renders  absolute  the  rule 

Jaid  down  in  the  Tupper  case. 

^  810.  Citizens  Banking  Co.  v.  Rayenna  Nat, 
Bank,  234  U.  S.  360,  32  Am.  B.  B.  477, 
68  L.  Ed.  1352;  Matter  of  McGraw  (D.  Q, 
W.  Va.),  43  Am.  B.  R.  38,  254  Fed-  442.  See 
also  Matter  of  Herlohy  Co.  (D.  C,  N.  Y.), 
41  Am.  B.  R.  171,  247  Fed.  369. 
211.  In  re  Vastbinder  (D.  a.  Pa.),  11  Am* 

B.  R.  118,  121,  126  Fed.  417;  Matter  of 
Rung  Furniture  Co.  (C.  C  A-,  2d  Cir.),  14 
AuL  B.  R,  12,  139  Fed.  526;  Folger  v.  Put- 
nam (C.  C.  A.,  9th  Cir.),  28  Am.  B.  R.  173, 
194  Fed.  793. 

FaUnre  to  dlseharffe  by  partnership.— Whei« 

an  execution  was  levied  upon  the  property  of  an 
Insolvent  partnership  after  its  dissolution  the 
failure  to  discharge  the  levy  constitutes  an  act 
of  bankruptcy  by  all  the  members  of  the  firm, 
for  which  it  and  all  the  partners  may  be  ad- 

V  jndged  bankrupt  Holmes  v.  Baker  &  Hamilton 
<C.  C.  A..  9th  Cir.),  20  Am.  B.  R.  262.  160  Ped. 
922. 

J    212.  In  re  National  Hotel  &  Cafe  Co.  (D.  C, 
Pa.),  15  Am.  B.  11.  69,  138  Ped.  947. 

Validity  of  ezecnt  Ion.— Where  the  only 
ground  upon  which  creditors  claln*ed  an 
adjudication  In  bankruptcy  was  that  of 
preferring  an  execution  creditor  by  falling 
to  discharge  the  lien,  and  where  the  testi- 
mony of  the  deputy  sheriff  shows  clearly 
that  he  made  on  actual  levy  and  the  al- 
leged bankrupt  protested  against  the  levy 
from  the  beginning  and  had  a  right  to  have 
Its  validity  determined  by  a  proper  trlbonal. 


§  d-a,  (8)*]       Fbikfbbbnce  Thbouoh  Legal  Pboobedinos.  IIS 

(II)  Day  set  for  aale. —  It  muflt  appear  that  the  sale  or  final  disposition 
of  the  property  had  been  arranged  for  before  the  act  of  bankruptcy,  may 
be  consmnmated.^^'  "  Five  days  before  a  sale "  has  been  held  to  mean 
the  same  as  '^  five  days  before  the  day  set  for  the  sale."  ^^  This  ^argement 
of  meaning  would  seem  essential  to  carry  out  the  clear  intent  of  the  act ;  if 
a  petition  could  not  be  filed  until  after  the  actual  sale,  creditors  would  often 
be  remediless.'"  The  debtor  has  all  of  the  fifth  day  prior  to  the  sale  or  dis- 
position on  which  to  vacate  or  discharge  the  preference.^®  If  he  fails  so  to  do 
the  act  of  bankruptcy  is  then  complete  and  a  petition  may  then  be  filed  against 
him."^  There  must  be  a  legal  notice  or  advertiaement  of  the  sale  specifying 
the  day  when  it  is  to  take  place.^^  Until  some  day  is  authoritatively  fixed  for 
the  sale  or  disposition,  the  time  for  the  oonsmnmation  of  this  act  of  bankruptcy 
does  not  commence  to  run.^^  It  has  been  held,  however,  that  where  a  preference 
was  obtained  through  legal  proceedings,  and  the  insolvent  debtor  has  put  it 
out  of  his  power  to  procure  the  vacating  or  discharging  of  such  preferences^ 
an  act  of  bankruptcy  has  been  committed.^^ 

(III)  Time  when  lien  obtained  immaterial. —  There  is  nothing  in  the 
provisions  of  subdivision  a  (3)  which  suggests  that  the  time  when  the  lien 
is  obtained  has  any  bearing  upon  when  the  property  must  be  freed  from  it  to 
avoid  an  act  of  bankruptcy.  It  will  suflSce  if  the  lien  is  lifted  five  daysr  before 
a  sale  or  final  disposition  of  any  of  the  property  affected.  This  is  so  notwith- 
standing the  provisions  of  sections  8-b,  67-c,  and  67-f  of  the  bankruptcy  act.^ 

(10)  CoNSTEUCTioif  OF  SUBSECTION. —  The  courts  have  interpreted  this 
subdivision  broadly.  A  payment  of  money  to  a  sheriff  by  a  debtor  of  the 
judgment  debtor  against  whom  an  execution  has  been  issued  is  a  technical 
levy  and  available  as  an  act  of  bankruptcy.'^  So  also  is  a  garnishee  process 
issued  after  execution  unsatisfied.*''  So  also  is  failure  to  pay  matured  judgment 

the  act  of  bankruptcy  alleged,  waa  not  com-  ruptcy,  such  failure  four  and  three  and  two 

milted.     In  re  Bodek  (D.  C,  Pa.),  26  Am.  days  and  one  day  before  the  sale  are  also 

B.  R.  476,  188  Fed.  817.  distinct  acts  of  bankruptcy,  as  is  the  fail- 

218.  In  re  Windt  (D.  C,  Conn.),  24  Am.  are  on  the  day  of  sale.^    This  is  important 

B.  R.  636,  177  Fed.  584.  in  determining  when  the  four  months^  period 

214.  In  re  Meyers   (Ref.,  N.  Y.),  1  Am.  begins  to  run. 

6.  R.   1;   In   re   Elmira  Steel  Co.    (D.  C,  218.  In  re  Rome  Planing  Mills  (D.  C,  N. 

N.  Y,),  5  Am.  B.  R.  484,  109  Fed.  456.    And  Y.),  3  Am.  B.  R.  123,  06  Fed.  812.  _ 

compare  Re  North  {IBWi),  2  Q.  B.  264.  fl».  In  re  Vetterman  (D.  C,  N.  H.),  14  Am.' 

216.  Bogen  v.  Protter  (C.  C.  A.,  6th  Or.),  ?•  »•  2«.  M6  Fed.  44S ;  Seaboard  Steel  Cast- 

12  Am    B^R.  288    129  Fed    533      See  al^  Jgf.  ^  F^;d.^5f  ML?ier^Sf  L^iie^?  ^C  (&.  t 

In   re   Miller    (D.   C,  N.  Y.),   5   Am.   B.   R.  n.  Y.).  41  Am.  B.  R.  171,  247  Fed.  m.    Com- 

140,  104  Fed.  764;  In  re  Rome  Planing  Mills  pare  In  re  Harper  (D.  C,  III.),  6  Am.  B.  R. 

(D.   C,  N.  Y.),  3  Am.   B.  R.   123,   96   Fed.  ^  J»  ,f^-  «».  "  to  meaning  of  "final  dls- 

812,   in   wMch   case   the  court   said:     " The  ^^^Khener  t.  Smith  &  Montgomery  Book  Co. 

ust  of  bankruptcy  is  not  consummated  until  (C.  c.  A.  6th  Qr.),  7  Am.  B.  R.  384.  112  Fed. 

toe   expiration    of    toe   time    in    which    the  407.    Compare  In  re  Meyer  (D.  C.«  Pa.),  l  Am. 

debtor  may  vacate  or  discharge  the  lien,  and  '?•  ?•  577.  ^J'^-  ^^S;  In  re  Reichman  (D.  C. 

the  last  day  for  doing  tftiis  is  five  days  be-  ^^•>' ^  -^"V  ®-  ^'.IL^^JL^'  ^t 

fore  the  da/ of  sale  ofthe  property  is  idve..  .^^^-^a    ^2^    ^^^   'i:L  •Tolir 

^^f;    ^.^  ^       ^     ,         ,         «       ,       «  period.— Matter  of  Supertor  Jewelry  Co.  (C.  C. 

aie.  Pittsburgh    Laundry    Supply    Co.     v.  /a.,  2d  ar.),  39  Am.  B.  B.  675,  243  Fed.  368. 

Imperial   Laundry    (0.    C.    A.,    3d   Cir.),    18  J    £21.  atizens   Banking   Co.   v.    Ravenna    Nat. 

Am.   B.  R.   756,  154  Fed.   662.     See  also  as  Bank,  284  U.  B.  360.  82  Am.   B.  R.  477,  68  L. 

to  computation  time,  Bankr.  Act,  {  31,  post.  Ed.  1362. 

817.  In   re  Nusbaum    (D.   C,   N.   Y.),   18  ,J^:^\^  ^"^'^  <^-  ^-  N.  Y.),  6  Am.  B.  R. 

Am.  B.  R.  598,  163  Fed.  835,  in  which  case  '^i^^ V?^' H^er  (D.  C.  111.).  6  Am.  B.  R. 

Judge   Ray    says:      "I    am   of   the   opinion  557,  105  Fed.  900, 

that,  while  such  failure  to  discharge  a  levy  Seeurlng      eialm      through      atteehmant      la 

Ave  days  before  the  sale  is  an  act  of  bank-  mxvtmUvm^— Th9   Mcaring    of   the    creditor   of 
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notes  followed  by  entry  of  judgment  and  execution  issued.***  Though  the 
judgment  is  more  than  four  months  old,  the  leivy,  if  within  that  period, 
followed  by  a  sale,  is  an  act  of  bankruptcy.^**^  But  a  mere  entry  of  judgment 
without  the  issue  of  an  execution  is  not.  The  enforcement  of  a  lien  of  a 
judgment  obtained  prior  to  the  enactment  of  the  bankruptcy  act  by  the  issue 
of  an  execution  is  not  a  preference  and  the  provisions  of  §  S-a  (3^)  do  not 

apply.**^ 
a.  Fourth  act  of  bankmptoy;  a  general  assignment  or  receiyenbip. —  (1)  Ih 

QSincBAL. —  By  subsection  4  of  this  section  an  act  of  bankruptcy  is  committed 
by  a  person  having  made  '^  a  general  assignment  for  the  benefit  of  his  creditors^ 
or,  being  insolvent^  applied  for  a  receiver  or  trustee  for  his  property  or  because 
of  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of  his  property  under 
the  laws  of  a  State,  of  a  territory,  or  of  the  United  States."  The  m^ing  of 
a  general  assignment  for  the  benefit  of  creditors,  with  or  without  preferences^ 
has  been  an  act  of  bankruptcy  for  over  one  hundred  years.*^  Though  not  so 
in  words  under  the  law  of  1867,  late  in  the  history  of  that  statute  it  was 
quite  generally  held  that,  being  a  palpable  fraud  on  the  law,  it  was  an  act  of 
bankruptcy.***  While,  under  the  decisions,  there  would  seem  little  doubt  that 
a  general  assignment  is  an  act  of  bankruptcy,  because  intended  to  hinder  or 
delay  creditors,**^  this  new  clause,  §  3-a  (4),  removes  all  question  and  is  an 
affirmative  declaration  of  great  importance  to  the  systenL  Such  an  assignment, 
whether  of  a  person  or  copartneriiiip,  or  of  one  of  that  class  of  corporations 
mentioned  in  §  4-b,  even  though  without  preferences,  is  now,  if  made  within 
four  months  of  the  filing  of  the  petition,  a  constructive  fraud  on  the  act,**^ 
and,  in  itself,  without  either  insolvency  or  intent,  an  available  act  of  bank- 
ruptcy.*** This  does  not  mean  that  general  assignments  are  no  longer  lawful ; 
ra&er,  that  the  assignor  and  his  counsel  thereby  set  the  door  of  l£e  court  of 


the  amount  of  his  claim  through  attachment 
in  execution  proceedings  Is  a  "final  dispOBi- 
tion  of  property  affected  hy  such  preference  " 
as  effectively  as  if  he  had  received'  payment 
from  the  proceeds  of  a  sale  under  a  writ. 
Hatter  of  Fineman  (D.  C,  Pa.),  34  Am. 
B.  R.  245,  223  Fed.  652. 

884.  In  re  Thomas  (D.  C.»  Pa.),  4  Am. 
B.  R.  671,  103  Fed.  272. 

Judgment  note. —  Where  a  judgment  note 
is  given  by  a  debtor  to  a  surety  on  a  bond 
to  secure  the  payment  of  claims  arising  on 
a  government  contract,  and  a  transfer  by 
execution  subsequently  ensues  to  such 
surety,  in  part  payment  of  a  sum  advanced 
by  the  surety  under  the  bond,  such  trans- 
fer was  a  preference  and  as  it  was  not  sub- 
sequently vacated  or  discharged,  it  consti- 
tuted an  act  of  bankruptcy  within  I  3-a(3) 
of  the  act.  United  Surety  Co.  v.  Iowa  Mfg. 
Co.  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  726, 
179  Fed.  55. 

825.  In  re  Ferguson  (D.  C,  N.  Y.),  2  Am. 
B.  R.  586,  95  Fed.  429. 

886.  In  re  Anderson,  2  K.  B.  N.  Rep.  1000. 
Compare  also  on  the  general  subject,  In  re 
Chapman  (D.  C,  Ga.),  3  Am.  B.  R.  607, 
99  Fed.  395,  and  Parmenter  Mfg.  Co.  v. 
Stoever  (C.  a  A.,  Ist  dr.),  3  Am.  B.  R. 
220,  97  Fed.  330. 

887.  Owen  v.  Brown  (C.  C.  A.,  8th  Cir.), 


9  Am.  B.  R.  717,  120  Fed.  812,  57  C.  0.  A. 
180. 

888.  Compare  Jones  v.  Sleeper,  Fed.  Cas. 
7,496. 

889.  Compare  Globe  Ins.  Co.  v.  Cleveland 
Ins.  Co.,  Fed.  Cas.  5,486;  Piatt  v.  Preston, 
Fed.  Cas.  11,219;  In  re  Kasson,  Fed.  Gas. 
7,617;  In  re  Mendelsohn,  Fed.  Cas.  9,480; 
MacDonald  v.  Moore,  Fed.  Cas.  8,763. 

830.  Bankr.  Act,  {  3-a(l). 

881.  In  re  Gutwillig   (C.  C.  A.,  2d  dr.), 

1  Am.  B.  R.  388,  92  Fed.  337;  In  re  Gray, 
3  Am.  B.  R.  647,  47  N.  Y,  App.  Div.  664, 
62  N.  Y.  Supp.  618. 

888.  West  Co.  v.  Lea  Bros.,  174  U.  S.  594, 

2  Am.  B.  R.  463,  43  L.  Ed.  1098;  Day  ▼. 
Beck,  etc.,  Co.  (C.  C.  A.,  5th  Cir.),  8  Am. 
B.  R.  175,  114  Fed.  834. 

Intent  of  the  assignment  is  immateriaL — 
The  assignment  itself  is  a  constructive  fraud 
upon  the  Bankruptcy  Act  and  constitutes  an 
act  of  bankruptcy.  Whittlesey  v.  Becker  ft 
Co.,  25  Am.  &  R.  672,  142  N.  Y.  App.  Div. 
313,  126  N.  Y.  Supp.  1046.  See  also  Gill  v. 
Farmers  ft  Manufacturers  Bank  (Mo.  Ct. 
of  App.),  189  Mo.  Ct.  of  App.  401,  35  Am. 
B.  R.  91,  176  S.  W.  nil;  Hill  v.  Western 
Electric  Co.  (C.  C.  A.,  6th  dr.),  32  Anou 
B.  R.  332,  214  Fed.  243;  UU  ft  Dunn  Co« 
V.  Regulator  Co.  (C.  C.  A.,  8th  dr.),  38 
Am.  B.  R.  167,  213  Fed  316. 
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bajikruptcy  ajar  to  such  creditors  as  may  choose  to  enter.^"*  Fraud  is  not 
imputed  by  the  mere  act  of  making  a  general  assignment ;  the  purpose  of  the 
debtor  may  be  laudable,  and  under  certain  circumstances  will  be  allowed  to 
stand,  so  that  the  debtor's  estate  may  be  administered  outside  of  a  court  of 
bankruptcy,  to  the  mutual  advantage  of  all  concerned.^ 

(2)  What  constittttss  a  oenb&ax  assignment. —  A  general  assignment 
to  constitute  an  act  of  bankruptcy  under  this  subsection  must  be  for  the  ben- 
efit "of  creditors.''  A  direct  transfer  to  creditors  after  the  intervention  of 
a  trustee  duly  appointed,  is  not  such  an  assignment.^^  A  general  assign- 
ment for  the  benefit  of  creditors  is  one  which  transfers  all  or  substantiidly 
all  of  the  debtor's  property  to  another  person  in  trust  to  collect  the  amounts 
owing  to  the  assignor,  with  power  to  sell  and  convey  the  property,  to  distribute 
the  proceeds  among  the  creditors  of  the  assignor,  and  to  return  the  surplus, 
if  any,  to  the  debtor.*®*  A  formal  deed  of  assignment  is  not  required.*^  A 
debtor  may  have  prepared  a  deed  of  assignment  with  intent  to  execute  it,  but 
so  long  as  he  has  left  it  uneacecuted  or  in  escrow,  the  general  assignment  con* 


ass.  Asrtgninents  not  nnUwfiiL — In  the 
oase  of  In  re  Ohaee  (€.  C.  A.,  Ist  Cir.),  10 
Am.  B.  R.  077,  124  Fed.  753,  69  C.  C.  A. 
629,  it  was  held  that  a  ^reneral  common-law 
aeaiffnment  for  the  benent  of  creditors,  di- 
rectmg  an  equal  distribution  among  them, 
without  any  attempt  to  defraud  or  em- 
barrass persons  to  whom  the  assignor  is 
under  liiSbility,  is  not  contrary  to  the  pol- 
icy of  the  bankruptcy  law.  See  also  Ran- 
dolph V.  Scruggs,   190  U.   S.   533,   10  Am. 

B.  R.  1,  holding  that  an  assignment  for  the 
benefit  of  creditors  cannot  be  taken  to  have 
been  prohibited  by  the  bankruptcy  law  ab- 
solutely in  every  event.  Summers  v.  Atil>ott 
(€.  C.  A.,  8th  Cir.),  10  Am.  B.  R.  254,  122 
Fed.  36;  In  re  Fish  Bros.  Wagon  Co.    (C. 

C.  A.,  8th  Cir.),  21  Am.  B.  R.  149,  164  Fed. 
553;  Matter  of  Creech  Bror,.  Ln:nb>r  Vo.  (C. 
C.  A.,  9th  Or.),  39  Am.  B.  R.  4S7,  240  Fed.  8. 

Accounting  hy  assignee,  on  commiation  of 
new  act  of  bankruptcy.— Where  an  assign- 
ment for  benefit  of  creditors  is  made  imder 
a  State  law,  recognized  by  the  highest  court 
of  the  State  as  valid  and  subsisting,  and  is 
assented  to  by  all  of  the  existing  creditors, 
and  no  petition  in  bankruptcy  is  filed  within 
the  four  months'  limit  of  the  Bankruptcy 
Act,  the  assignment  cannot  be  aet  aside  and 
the  assignee  compelled  to  accoimt  for  all  the 
property  transferred  by  the  deed  of  assign- 
ment, under  a  petition  for  adjudication  by 
a  consenting  creditor  predicated  upon  new 
credits  and  a  new  act  of  bankruptcy.  Mat- 
ter of  Bridge  (D.  C,  Wash.),  37  Am.  B.  R. 
53,  250  Fed.  174. 

284.  Assignment  does  not  result  In  bank- 
rnvtcj,—  In  the  esse  of  Summers  v.  Abbott 
(C.  C.  A..  8th  Clr.).  10  Am.  B.  R.  254,  122 
Fed.  866,  the  court  said  "The  bankmpt 
act  declares  the  making  of  a  general  assign- 
ment for  the  benefit  of  creditors  shall  con- 
stitute an  act  of  bankruptcy,  bnt  it  nowhere 
declares  that  when  the  debtor  has  committed 
an  act  of  bankruptcy  he  shall  go  into  the 
bankrupt  court  and  have  himself  adjudged 
a  bankrupt.     Many   debtors  who  commit  acts 


of  bankruptcy  struggle  on  and  finally  pay 
all  the  debts  they  owe,  which  is  more  than 
would  have  been  done  had  they  gone  into 
the  bankrupt  court  and  had  themselves  ad- 
judged bankrupts.  It  is  open  to  the  cred- 
itors of  one  who  has  committed  an  aet  of 
bankruptcy  to  proceed  to  have  him  ad- 
judged a  bankrupt,  but  it  is  optional  and 
not  cAiligatory  upon  his  ereditors  to  do  this. 
As  a  matter  of  fact,  thousands  of  debtors 
commit  acta  of  bankruptcy  who  are  never 
adjudged  bankrupts;  Uieir  creditors  pre- 
ferring to  let  their  debtor  administer  his 
own  estate,  rather  than  turn  it  over  to  a 
bankruptcy  court." 

Avoiding    attachments. — The    Bankruptcy 
Act  recognizes  the  right  of  the  bankrupt  to 
make  a  volimtary  assignment  of  his  property, 
with  the  pur:>08e  of  avoiding  attachments,  and 
thereby    sec  uriut;  an   equal   distribution   of  his 
property  among  all  his  creditors,  and  It  cannot 
be  predicated  of  such  proceeding  that  its  pur- 
pose is  to  defraud  the  attaching  creditors.    Bell 
r.  Blessing   (C.  C.  A.,  9th  Cir.),  85  Am.  B.   R. 
m,  225  Fed.  760. 

236.  Annis'ton  Iron  &  Supply  Oo.  v.  An- 
niston  Rolling  Mills  Oo.  (D.  C,  Ala.),  11 
Am.  B.  R.  200,  125  Fed.  974. 

SSe.  Matter  of  McCrum  (a  O.  A.,  2d  Oir.), 
33  Am.  B.  R.  604,  214  Fsd.  207.  See  also 
Doty  V.  Maaon  (D.  C,  Fla.),  40  Am.  B.  R. 
58,  244  Fed.  587. 

227..  In  re  Federal  Lumber  06.  (D.  O, 
Mass.),  26  Am.  B.  R.  438,  185  Fed.  926. 

Fotmal  instrument  not  required.— The 
term  general  aasignment,  within  the  mean* 
ing  of  the  Bankruptcy  Act,  is  to  be  taken 
in  its  generic  sense,  and  embraces  any  con- 
veyance at  common  law  or  by  statute  by 
which  one  intends  an  absolute  and  imcon- 
ditional  appropriation  of  all  his  property  to 
pa^  his  creditors,  share  and  share  alike.  The 
assignment  need  not  be  formal,  and  it  is  not 
necessary  that  it  should  be  valid  for  all  pur< 
poses,  but  an  absolute  transfer  by  the  debtor 
of  both  the  legal  and  equitable  titles  is  in- 
dispensable. Matter  of  Matthews  &  Oo.  (D. 
0.,  N.  J.),  36  Am.  B.  R.  501,  229  Fed.  309. 
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templated  has  not  been  made.^^  But  it  is  not  essential  that  all  the  creditors 
accept  the  terms  imposed  by  the  instrument,  if  it  appears  on  its  face  to  have^ 
been  a  disposition  of  all  the  property  of  the  assignor  for  the  benefit  of  his 
creditors.  As  already  indicated  ike  insolvency  of  the  debtor  is  not  an 
essential  fact^^  Whatever  may  be  the  form  of  the  conveyance  in  trust  of 
the  debtor's  property,  if  it  cover  all  his  property  and  be  for  the  payment  of 


988.  In  re  Federal  Lumber  Co.  (D.  C, 
Mobs.),  26  Am.  B.  R.  438,  186  Fed.  926. 

Delivery  of  deed  of  assignment. —  Where  a 
deed  of  assignment  for  the  benefit  of  cred- 
itors has  not  been  delivered,  the  fact  that 
the  assignee  acquires  possession  of  a  v^ 
small  part  of  the  property  und^  a  mis- 
apprehension as  to  his  rights,  does  not  oon- 
sutute  an  act  of  bankruptcy.  A  general  as- 
signment for  the  -benefit  of  creditors  has  not 
been  made  within  the  purview  of  the  Bank- 
nrotcy  Act  where  the  deed  of  assignment  is 
lert  in  escrow  under  the  condition  that  it  is 
not  to  be  delivered  until  all  of  the  creditors 
agree  to  the  assignment.  Carpenter  &  Co.  v. 
Lybrand  (C.  C.  A.,  4th  Cir.),  36  Am,  B.  R. 
12,  230  Fed.  84. 

839.  Acceptance  of  assignment  by  cred- 
itors.—  In  the  case  of  In  re  Courtenay  Mer- 
cantile Co.  (D.  C.,  N.  Dak.),  26  Am.  B. 
R.  365,  186  Fed.  362,  it  appeared  that  a 
corporation  made  a  deed  of  Assignment  for 
the  benefit  of  "those  of  its  creditors  who  shall 
become  parties  thereto;  "  the  assignes  ac- 
cepted tne  trust,  and  took  possession  of 
the  property;  some  of  the  creditors  did  not 
assent  to  the  terms  of  the  deed.  It  was 
held  that  as  to  the  assignor  the  assignment 
was  valid  and  that  it  therefore  constituted 
a  general  assignment  under  the  Bankruptcy 
Act,  notwithstanding  its  invalidity  as  to 
dissenting  creditors.  The  court  said: 
"On  the  face  of  the  instrument  here  in- 
volved, it  was  a  disposition  of  all  the  projp- 
erty  of  the  assignor  for  the  benefit  of  his 
creditors.  All  the  creditors  had  a  right  to 
accept  its  benefits.  The  assignor  could  in 
no  way  control  this  discretion.  Their  right 
to  do  this  would  eontinue  until  the  estate 
had  1>een  distributed.  The  character  of  the 
instrument  should  be  judged  as  of  the  time 
of  its  execution  and  delivery.  Otherwise 
the  whole  estate  could  be  converted  into 
cash,  and  administered  under  the  deed, 
without  its  being  possible  to  ascertain 
whether  it  was  an  assignment  for  the  bene- 
fit of  creditors,  or  a  security  for  a  part  of 
the  creditors.  Such  a  construction  of  the 
instrument  would  make  it  possible  for  any 
creditor  to  escape  the  provisions  of  the 
Federal  Bankruptcy  Act  by  the  mere  phras- 
ing of  a  general  assignment  of  his  property. 
When  a  debtor  assigns  all  his  property  in 
trust  for  the  benefit  of  his  creditors,  pro* 
vided  they  elect  to  accept  the  terms  of  the 
deed,  he  makes  a  general  assignment  for  the 
benefit  of  creditors,  within  the  meaning  of 
section  3  of  the  Bankruptcy  Act.  It  is  not 
necessary  that  the  assignment  be  valid  as 
to  the  dissenting  creditors.     Griffin  v.  Dut- 


ton  (O.  C.  A.,  1st  Cir.),  21  Am.  B.  R.  449^ 
166  Fed.  626,  91  C.  C.  A.  614;  Canner  v.. 
Wetoster-Tapper  Oo.  (C.  C.  A.,  1st  Cir.),  21 
Am.  B.  R.  872,  168  Fed.  619,  93  C.  C.  A. 
641.  If  it  is  binding  upon  the  assignor,  and 
has  the  characteristics  mentioned,  it  sub- 
jects the  person  or  corporation  making  it  to> 
an  involuntary  proceeding  under  the  Federal 
Bankruptcy  Act." 

840.  Solvency  no  defense^ — In  the  ease  of 
West  Co.  V.  Lea,  2  Am.  B.  R.  463,  174  U.  fi^ 
694,  the  court  said :  "  Our  conclusion,  then,, 
is  that,  as  a  deed  of  general  assignment  for 
the  benefit  of  creditors  is  made  by  tbe^ 
Bankruptcy  Act  alone  sufficient  to  justify 
an  adjudication  in  involuntary  bankruptcy 
against  the  debtor  making  such  deed,  with- 
out reference  to  his  solvency  at  the  time- 
of  the  filing  of  the  petition,  thai  the  denial 
of  insolvency  by  way  of  defense  to  a  peti- 
tion based  upon  the  making  of  >a  general 
assignment  is  not  warranted  by  the  bcuik- 
ruptcy  law."  See  also  Green  River  Deposit 
Bank  v.  Craig  Bros.    (D.  C,  Ky.),  6  Am. 

B.  R.  381,  110  Fed.  137;  Bray  v.  Cobb   (D. 

C,  N.  Car. ) ,  1  Am.  B.  R.  163,  91  Fed.  102 ; 
Canner  v.  Tapper  Co.  (C.  C.  A.,  1st  Cir.),  21 
Am.  B.  R.  872,  168  Fed.  619;  In  re  Favthing 
(D.  C,  N.  Car.),  29  Am.  B.  R.  732,  202  Fedl 
657,  Corbett  ▼.  Riddle  (C.  C.  A.,  4th  Cir.), 
:u  Am.  n.  II.  330,  200  Fed.  811;  Moody  etc.  v^ 
Clinton,  etc.,  Co.   (C.  C.  A.,  5th  Or.),  40  Am. 
B.  R.  441.  246  Fed.  663.    An  assignment  for  the- 
beneflt  of  credltom  Is  itself  an  act  of  bank- 
ruptcy, without  regard  to  whetber  actual  fraud 
was  intended  by  the  debtor,  or  whether  be  is 
solvent  or  insolvent.    Gill  ▼.  Farmers'  &  Manu- 
facturers' Bank  (Mo.  [Kan.  Cltyl  Ct  of  A  pp.), 
ISO  Mo.  Ct.  of  App.  401,  35  Am.  B.  R.  91,  176- 
P.  W.  1111.    See  Am.  B.  R.  Dl^rest,  $1  157.  184. 

Insolvency  as  element. — The  attempt  ol  a- 
debtor  through  the  operation  of  a  general 
assignment  for  the  benefit  'of  creditors  to- 
plaee  his  property  out  of-  the  reach  of  hia 
creditors,  even  for  the  laudaible  purpose  of 
assuring  to  them  the  ultimate  payment  of 
their  claims,  constitutes  in  itself  an  act  of 
bankruptcy,  irrespective  of  the  question  of 
insolvency.  Matter  of  Utley  (D.  C,  Pa.), 
37   Am.  B.  R.  670,  235   Fed.  905. 

A  general  assignment  for  the  benefit  of 
creditors  is  an  act  of  bankruptcy  to  which 
there  can  be  no  possible  defense,  except  a 
denial  of  the  fact.  If  it  is  followed  by  a 
petition  in  bankruptcy  the  bankruptcy  court 
obtains  exclusive  jurisdiction  entirely  irre- 
spective of  the  question  of  solvencj  or  in- 
solvency. Matter  of  Federal  Mail  &  Expresa 
Co.  (D.  C,  N.  Y.),  37  Am.  B.  R.  240,  288. 
Fed.  691. 
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his  debts,  it  operates  in  law  as  a  general  assignment  for  the  benefit  of 
^reditors.**^  For  instance  a  confession  of  judgment  by  a  debtor  to  a  trustee 
for  the  baiefit  of  his  creditors^^^  and  any  general  assignment  for  the  benefit 
of  creditors  under  a  statute  regulating  this  common-law  right,^*^  have  been 
held  to  be  general  assignments  within  the  bankruptcy  act.  A  general  assign- 
ment for  the  benefit  of  creditors  may  be  made  by  a  corporation,  by  the  proper 
resolution  being  adopted  by  directors  and  stockholders,^^  but  the  act  is  not 
consummated  so  as  to  constitute  an  act  of  bankruptcy,  if  the  proposed  plan 
ivas  never  carried  into  effect.^^    An  assignment  may  be  invalid  as  to  other 


Ml.  In  re  Salmon  (D.  C,  Mo.),  16  Am.  B. 
R.  122,  143  Fed.  395;  In  re  Hersey  (D.  C, 
Iowa),  22  Am.  B.  R.  866,  171  Fed.  998;  In  re 
Tomlinaon  Co.  (C.  C.  A.,  8th  Cir.),  18  Am. 
]{.  R.  691,  154  Fed.  834,  holding  that  "a 
general  assignment "  contemplated  by  the 
Act  is  to  be  taken  in  its  generic  sense  and 
embraces  any  conveyance  at  common  law  or 

by  statute  by  which  the  parties  intend  to 
make  an  absolute  and  uucondltioual  appropri- 
ation of  the  property  conveyed  to  raise  funds  to 
pay  the  debts  of  the  vendor,  share  and  share 
alike;  Lennox  t.  Allen  Lane  Co.  <C.  C.  A.»  1st 
Clr.).  21  Am.  B.  R.  648,  167  Fed.  U4;  Moody, 
-etc.  ▼.  Clinton,  etc,  Co.  (C.  C.  A.,  5th  Clr.),  40 
Am.  B.   B.  441,  246  Fed.  653. 

All  the  property  of  the  debtor  must  be 
assigned  in  trust  for  distribution  among  all 
his  creditors.  Missouri  Elec.  Co.  v.  Hamil- 
ton, etc.  Co.  (C.  C.  A.,  8th  Cir.),  21  Am.  B. 
R.  270,  165  Fed.  283;  an  instrument  which 
transfers  neither  the  legal  or  equitable  title 
is  insufficient;  Matter  of  Mathews  &  Co. 
<D.  C,  N.  J.),  36  Ahl  B.  R.  501,  229  Fed. 
309. 

The  elements  of  an  insolvency  law  are 
insolvency,  surrender  of  property,  its  ad- 
ministration by  a  receiver  or  trustee,  distri- 
bution of  the  assets  among  creditors,  and  a 
provision  for  priorities  or  other  matters  not 
permissible  in  the  absence  of  such  a  statute; 
and  a  provision  for  the  discharge  of  the 
debtor  from  the  unpaid  balance  of  his  debts 
is  not  essential.  In  re  Weedman  Stave  Co. 
(D.  C,  Ark.),  29  Am.  B.  R.  460,  199  Fed. 
«48;  Matter  of  Heleker  Brothers  Co.  (D.  C., 
Kan.),  33  Am.  B.  R.  503,  216  Fed.  963,  quot- 
ing text  with  approval. 

A  special  deposit  by  a  debtor,  three  days 
before  the  institution  of  bankruptcy  proceed- 
ings against  her,  of  all  her  assets  with  a 
bank  which  was  one  of  her  creditors,  with 
directions  to  pay  all  creditors  their  pro  rata 
««hare,  constitutes  an  assignment  for  toe  bene- 
fit of  creditors  within  the  meaning  of  the 
Bankruptcy  Act,  and  is  void  as  against  the 
trustee  in  bankruptcy.  Gill  v.  Farmers'  A 
Manufacturers'  Bank  (Mo.  (Kan.  City)  Ct. 
of  App.),  189  Mo.  Ct.  of  App.  401,  35  Am. 
B.  R.  91,  176  S.  W.  nil. 

What  constitutes  general  assignment. — 
The  term  "  general  assignment  for  the  benefit 
of  creditors,''  as  used  in  section  3a  (4)  of 
the  Bankruptcy  Act,  does  not  concern  itself 
merely  with  such  acts  of  a  debtor  as  would 
constitute  an  assignment  for  the  (benefit  of 
creditors  under  the  laws  of  the  State  in  which 


it  is  made  or,  merely  with  the  form  of  the 
written  instrument  employed  to  effectuate 
such  purpose;  on  the  contrary,  the  Act  does 
concern  itself  with,  and  does  contemplate,  all 
acts  of  a  debtor,  regardless  of  the  manner 
or  form  of  their  accomplishment,  by  which 
he  parts  with  the  title  and  possession  of  all 
his  property  of  every  kind  and  nature  for  the 
benefit  of  his  creditors,  to  be  disposed  of  by 
any  means  his  trustee  or  assignee  by  bim  se- 
lected and  named  may  employ,  independent  of 
tbe  Bankruptcy  Act.  Hence  where  the  effect 
of  an  instrument  baring  a  defeasance  clause 
and  claimed  to  be  mortgage  was  to  pass  the 
legal  title  to  all  the  property  of  the  bankrupt 
to  trustees  named  by  it.  and  under  which  they 
took  actual  posscr^slon  of  its  property,  with  full 
power  of  disposition  and  distribution  of  tbe 
proceed.s  to  the  creditors,  the  writing  and  the 
entire  transaction  thereunder  constituted  a  gen- 
eral assignment  for  the  benefit  of  creditors  as 
contemplated  by  the  Bankruptcy  Act,  and. 
hence,  was  an  act  of  bankruptcy.  Matter  of 
Heleker  Brothers  Co.  (D.  C,  Kan.),  33  Am.  B. 
R.  503  216  Fed.  963. 

Omltslont  of  Talneless  property. —  The  fact 
that  certain  property  of  no  Talue  Is  omitted 
from  an  instrument  purporting  to  be  a  gen* 
eral  assignment  does  not  deprive  it  of  its  char- 
acter ns  siifii.  Matter  of  Dnshlell  (C.  C.  A.. 
6th  ar.),  40  Am.  B.  It,  649,  240  Fed.  866. 

MS.  In  re  Green  k  Rogers  (D.  C,  Pa.), 
5  Am.  B.  R.  848,  106  Fed.  313. 

MS.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am 
B.  R.  78,  00  Fed.  425;  In  re  Sievers  (D. 
Mo.),  1  Am.  B.  R.   117,  01   Fed.  366,  both 
of  which  cases  were  later  affirmed. 

S44.  Clark  y.  American  Mfg.  &  Enameling 
Co.  (C.  C.  A.,  4th  Cir.),  4  Am.  B.  R.  351, 
101  Fed.  062. 

The  action  of  the  stockholders  of  a  corpo- 
ration at  a  regular  meeting  in  the  adop- 
tion of  a  resolution  authorizing  its  board  of 
directors  to  appoint  a  committee  to  adver- 
tise and  sell,  at  public  auction,  the  prop- 
erty of  the  corporation,  valued  at  $26,000, 
for  not  less  than  $22,500,  does  not  consti- 
tute a  "general  assignment  for  tlie  bene- 
fit of  creditors."  In  re  H«,rtwell  Oil  Mills 
(D.  C,  Oa.),  21  Am.  B.  R.  686,  165  Fed. 
565. 

245.  In  the  case  of  In  re  Federal  Lumber 
Co.  (D.  C,  Mass.),  26  Am.  B.  R.  438,  185 
Fed.  026,  it  was  held  that  while  a  corpora- 
tion may  commit  an  act  of  bankruptcy  by 
making  an  assignment  for  creditors  without 
a  formal  deed,  and  while  an  assignment,  in- 
valid for  some  purposes,  may  be  sufficient  to 
constitute  such  an  act  of  bankruptcy,  nevei- 
theleas  the  adoption  of  resolutions  instructing 
the    corporation's   treasurer    to    reduce    its 
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members  of  a  firm,  being  executed  only  by  one  of  them.'^  But  a  volimtarj 
assignment  by  one  partner  of  all  the  assets  of  a  firm  for  the  benefit  of  firm 
creditors  constitutes  an  act  of  bankruptcy  for  which  the  firm  may  be  adjudged 
bankrupt,  although  the  other  partner  did  not  participate  therein.  ^^  An  assign- 
ment constitutes  an  act  of  baiLkruptcy,  although  it  be  not  valid  for  all  purposes^ 
for  instance,  because  of  a  want  of  the  assent  of  creditors.^^  Neither  a  bill 
of  sale  nor  a  mortgage  is  usually  a  general  assignments^ 

(3)  Appointment  of  begeiteb  or  trustee. — (I)  In  generoL —  After  In 
re  Empire  Metallic  Bedstead  Co.,^^  it  was  long  thought  to  be  settled  that  the 
voluntary  application  of  an  insolvent  corporation  for  a  receivership  under 
State  laws  is  not  a  general  assignment,  and,  therefore,  not  an  act  of  bankruptcy 
under  §  3-a  (4),^^  though  there  is  now  persuasive  authority  that  it  is  under 
§  3-a  (1).  It  followed  that  a  suit  by  one  partner  against  the  other  for  an 
accounting  of  their  insolvent  partnerdiip,  resulting  in  the  appointment  of  a 
receiver,  was  not  an  act  of  bankruptcy  under  this  subsection.^*^  Now,  a  copart- 
nership or  a  corporation  *^  which  is  insolvent  and  applies  for  or,  because  of 
insolvency,^^  has  been  put  in  charge  of  a  receiver  or  trustee,  under  the  laws 
of  a  State,  or  of  a  territory,  or  of  the  United  States,  thereby  commits  an  act  of 
bankruptcy.  This  amendment  was  intended  to  place  all  copartnerships  and 
such  corporations  as  may  be  adjudged  involuntary  bankrupts  ^^  on  the  same 
footing  as  individual  insolvents  who  attempt  an  equivalent  fraud  on  the  act.^^ 


aaietB  to  cMh  and  deposit  it  with  a  certain 
tnut  company  for  the  benefit  of  creditors, 
mil  noi  amount  to  an  act  of  Imnkruptcy 
within  I  3-a(4)y  where  the  plan  was  never 
carried  out  owing  to  the  failure  of  creditors 
to  file  claims  witii  the  trust  company  as 
contemplated. 

846.  Chemical  Nat.  Bank  v.  Meyer  (D.  C, 
N.  Y.),  1  Am.  B.  R.  566,  98  Fed.  976,  affd. 
3  Am.  B.  R.  669,  98  Fed.  976. 

M7.  Youngbluth  v.  Slipper  (C.  C.  A.,  9th 
Cir.),  26  Am.  B.  B.  266,  186  Fed.  773. 

848.  Griffin  t.  Dutton  (C.  0.  A.,  1st  Oir.), 
21  Am.  B.  R.  449,  166  Fed.  626;  Canner  v. 
Tapper  Co.  (C.  C.  A.,  Ist  Cir.),  21  Am.  B. 
R.  872,  168  Fed.  519;  In  re  Federal  Lumber 
Co.  (D.  C,  Mass.),  26  Am.  B.  R.  43»,  186 
Fed.  926,  holding  that  if  a  grantor  makes 
what  purports  to  be  and  is  intended  by  him 
to  be  a  general  assignment,  and  is  accepted 
as  such  by  the  assignee  named,  it  will  consti- 
tute an  act  of  bankruptcy  though  invalid  for 
some  purposes ;  In  re  Coturtenay  Mercantile 
Co.  (D.  C,  N.  Dak.),  26  Am.  B.  R.  365,  186 
Fed.  362. 

249.  It  may  be  donbted,  however,  whether 
Riimscy  r.  Novelty,  etc.,  Co.  (D.  C,  Mo.),  3  Am. 
B.  K.  704  and  footnote,  99  Fed.  699,  is  safe  aa- 
thority  In  holding  that  the  deed  of  tmst  there 
given  was  not  a  general  assignment 

A  sale  of  property  by  a  banknipt  to  one  of 
his  creditors  for  the  avowed  purpose  of  pre- 
serving the  property  for  the  creditors  and  not 
for  the  purpose  of  division  is  not  an  assignment 
for  the  benefit  of  creditors.  Matter  of  Bin- 
stein  (D.  C,  N.  T.),  40  Am.  B.  R.  607,  246  Fed. 
189. 

t0O.  (D.  C,  Or.),  3  Am,  B.  R.  576,  98  Fed. 
981, 

S51.  Compare  In  re  Baker- Ricketson  Co. 
(D.  C,  Mass.),  4  Am.  B.  R.  606,  97  Fed. 
489;  Vaccaro  v.  The  Security  Bnnk  (C.  C. 
A.,  6th  Cir.),  4  Am.  B.  R,  474.  103  Fed. 
436;  Davis  v.  Stevens  (D.  C,  S.  Dnk.).  4 
Am.  B.  R.  763,  104  Fed.  2Ky;  In  rp  Gilbert 
(D.     C,     Or.),    8    Am.     B.     R.     101,     112    Fed. 


961.  Bttt  see  also,  as  suggesting  the  doc- 
trine of  equivalence.  In  re  Harper  (D.  C, 
N.  Y.),  3  Am.  B.  R.  804,  100  Fed.  266; 
In  re  Macon  Sash,  etc.,  Co.    (D.  C,  Ga.)» 

7  Am.  B.  R.  66,  112  Fed.  323,  this  case, 
however,  reversed  as  Carling  v.  Seymour 
Lumber  Co.  (C.  C.  A.,  6th  Cir.),  8  Am.  B. 
R.  29,  113  Fed.  483;  Scheuer  v.  6mith 
(€.  C.  A.,  5th  Cir.),  7  Am.  B.  R.  384,  112 
Fed.  407;  In  re  Empire  Metallic  Bedstead 
Oo.   (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  57ft 

08  Fed.  681. 

tsa.  But  see  Mather  v.  Coe  (D.  C,  Ohio), 
1  Am.  B.  R.  604,  92  Fed.  333.  Conipara 
also  In  re  Storm  (D.  C,  N.  Y.)  4  Am.  B.  R. 
601,  103  Fed.  618,  and  In  re  Storek  Lum- 
ber Co.  (D.  C,  Md.),  8  Am.  B.  R.  86,  114 
Fed.  860. 

258.  See  §  1  (9). 

854.  As  to  necessity  of  insolvency,  see  In  re 
Douglas  Coal,  etc.,  Co.  (D.  C,  Tenn.i,  12 
Am.  B.  R.  639,  131  Fed.  769;  Zugallav.  Inter- 
national Merc.  Agency  (C.  C.  A.,  3d  Cir.),  16 
Am.  B.  R.  67,  142  Fed.  927,  revg.  13  Am. 
B.  R.  726.  See  also  imder  this  subsection 
"  (4)  Insolvency  essential,"    pott, 

855.  Bankr.  Act,  S  4-b.  See  Lowenstein  t. 
McShane  Mfg.  Co.  (D.  C,  Md.),  12  Am.  B. 
R.  601,  130  Fed.  1007. 

856.  Some  of  the  reasona  for  the  change 
have  been  stated  thus: 

(1)  It  is  one  of  the  general  purposes  of 
the  bankruptcy  law  to  provide  a  uniform 
national  law  by  which  insolvent  traders  can 
make  a  pro  rata  distribution  of  their  assets 
among  creditors,  and  there  is  no  reason  ap- 
parent why  trading  corporations  as  weU  as 
trading  copartnerships  should  not  be  per* 
mifcted  to  avail  themselves  of  this  statute. 

(2)  In    the    more    important    commercial 
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The  amendment  of  1908  is  not  retroactive,  and  a  petition  filed  after  such 
amendment  took  effect  alleging  the  appointment  of  a  receiver  for  an  insolvent 
corporation  within  the  four  months'  period,  but  prior  to  the  passage  of  the 
amendment,  must  be  dismissed ;  the  fact  that  the  receivership  continues  after 
the  taking  effect  of  the  amendment,  is  not  of  itself  sufficient  to  create  an  act 
of  bankruptcy.^^ 

(II)  Exercise  of  bankruptcy  jvaiediction. —  The  law  does  not  necessarily 
deprive  a  State  court  of  jurisdiction  conferred  upon  a  State  court  to  dissolve 
a  local  corporation,  even  though  the  reason  for  exercising  such  jurisdiction  be 
the  insolvency  of  such  corporation.**  The  same  rule  applies  to  dissolution 
proceedings  as  in  the  case  of  a  general  assignment  for  the  benefit  of  creditors.^^ 
As  in  the  case  of  a  general  assignment,  proceedings  for  the  dissolution  of  a 
corporation  and  the  appointment  of  a  receiver  are  voidable  only  in  case 
bankruptcy  proceedings  are  brought  seasonably ,^^  that  is  within  four  months 
after  the  appointment  of  a  receiver.  In  case  of  failure  to  act  within  such 
period,  the  jurisdiction  of  the  State  court,  if  rightfully  acquired,  becomes  fiixed 
and  not  subject  to  interferenca^^ 

(III)  Application  for  receivership. —  This  clause  makes  the  applica- 
tion for  a  receiver  or  trustee  by  a  bankrupt  who  is  insolvent  an  act  of 
bankruptcy;  if  such  an  application  is  relied  upon  it  must  be  allied 
that  the  application  was  made  by  the  debtor.^  Mere  consent  alone 
is  not  sufficient.**^     The  receivership  may  be  on  account  of  a  corporation, 


States,  small  corporations,  with  their  limited 
liaibilitj,  have  practically  superseded  part- 
nerships. As  the  law  now  stands,  short  of 
the  commission  of  an  act  of  hankruptcy,  these 
corporations  must  wind  up  their  affairs  under 
the  procedure  of  the  State  which  created 
them,  a  procedure  which  is  everywhere  less 
favorable  to  creditors. 

(3)  Owing  to  the  lack  of  comity  between 
the  States,  a  receiver  of  an  insolvent  corpo- 
ration in  one  State  is  rarely  recognized  in 
another,  with  the  result  that  the  creditors 
in  that  other  State,  by  garnishee  process  or 
otherwise,  may,  unless  the  corporation  com- 
mits an  act  of  bankruptcy,  secure  prefer- 
ences. 

(4)  If  a  corporation  seeks  to  wind  up  its 
affairs  and  distribute  its  assets  b^  means 
•^i  a  receivership,  such  a  proceedmg  does 
not  constitute  an  act  of  bankruptcy,  and, 
consequently,  creditors  are  entirely  deprived 
of  the  valuable  rights  and  safeguards  pro- 
vided by  the  bankruptcy  law. 

(5)  As  the  law  now  stands,  a  corporation 
which  wishes  to  be  administered  in  bank- 
ruptcy is  compelled  to  go  through  the  mo- 
tions of  committing  an  act  of  bankruptcy 
that  involuntary  bankruptcy  may  be  alleged 
agiainst  it,  and  it  be  brought  into  court  ap- 
parently against  its  will.  This  circumlo- 
cution is  bad  in  principle  and  worse  in  prac- 
tice. (Report  of  Ex.  Com.  of  Nat.  Ass  n  of 
Referees  in  Bankruptcy,  of  March,  1900.) 

S57.  Seaboard  Steel  Castii^  Go.  v.  Trigg 
Ck).  (D.  C,  Va.),  10  Am.  B.  R.  594,  124 
Fed.  75. 

888.  Murphy  v.  Penniman,  105  Md.  452, 
86  Atl.  282;  Singer  v.  Nat.  Bedstead  Mfg. 
Ga,  65  N.  J.  Eq.  290,  11  Am.  B.  R.  276,  66 
Atl.  868. 


858.  See  under  *' d  (1)  In  general,**  anU. 

888.  Randolph  v.  Scruggs,  190  U.  6.  633,  10 
Am.  B.  R.  1,  47  L.  Ed.  1165. 

881.  Lyon  v.  Russell  (Diet.  Col.,  Ot  of 
App.),  41  App.  D.  C.  654,  32  Am.  B.  R.  101, 
4Z  Wash.  L.  Rep.  110,  citing  In  re  Hedcman 
(C.  C.  A.,  9th  Cir.),  15  Am.  B.  R.  500,  140 
Fed.  859;  In  re  Knight  (D.  C,  Ky.),  11  Am. 
B.  R.  1,  125  Fed.    35. 

868.  Application  by  debtor  oorpoxatioiL — 
In  the  case  of  Matter  of  Spaulding  (C  C. 
A.,  2d  Cir.),  14  Am.  B.  R.  129,  139  Fed. 
244,  revg.  13  Am.  B.  R.  223  the  court 
said:  "Giving  subdivision  a  (4)  the  con- 
struction which  its  language  demands,  we 
are  of  the  opinion  that  it  does  not  make  a 
receivership  an  act  of  bankruptcy  unless  it 
was  procured  upon  the  applioalion  of  the 
insolvent  himself  and  while  insolvent,  and 
does  not  make  the  putting  <a  receiver  in 
charge  of  the  property  of  the  insolvent  an 
act  of  hankruptcy,  unless  this  was  done  be- 
cause of  insolvency;  and  if  the  latter  pro- 
vision applies  to  any  case  where  the  trus- 
tee has  not  been  put  in  charge,  pursuant  to 
some  statute  of  the  State,  or  a  receiver  put 
in  charge  by  court,  acting  under  statutory 
authoxdty,  it  certainly  (applies  only  when 
this  has  been  done  because  of  insolvency." 

In  the  case  of  Exploration  Mercantile 
Co.  V.  Pacific,  etc.,  Co.  (C.  C.  A.,  9th  Cir.), 
24  Am.  B.  R.  216,  177  Fed.  825,  it  was  held 
that  an  application  for  a  receiver  by  one 
of  the  three  stockholders,  constituting  a  cor- 
poration, was  sufficient  as  an  application  for 
a  receiver  by  the  corporation ;  this  ruling  was 
based  upon  proof  that  the  stockholders  had 
conspired  to  hinder,  delay  and  defraud  cred- 
itors by  securing  the  appointment  of  one  df 
them  as  a  receiver.    Matter  of  Rankin  (D.  C, 
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or  a  partnership.  If  the  application  for  receivership  was  made  by  officers, 
placed  in  full  charge  of  the  affairs  of  the  corporation,  and  thus  clothed  in  fact 
with  sufficient  power  to  actually  accomplish  a  l^ally  effective  receivership, 
it  constitutes  an  act  of  bankruptcy,  although  as  against  the  stockholders,  such 
officers  had  no  legal  right  to  make  the  application/®*  If  the  application  for  a 
receiver  or  trustee  is  made  by  any  other  person  than  the  bankrupt,  it  must  be 
alleged  and  shown  that  the  application  was  based  upon  the  insolvency  of  the 
bankrupt.^^  If  the  proceeding  in  the  State  court  as  a  result  of  which  a 
receiver  was  appointed,  was  participated  in  and  encouraged  by  creditors^  they 


Ohio).  32  Am.  B.  B.  45,  210  Fed.  62»  (qnotlng 
text). 

tezsk.  Matter  of  Bljr  Pines  Lime  &  Transpor- 
tation Co.  (D.  C,  Cal.),  43  Am.  B.  B.  289.  267 
Fed     141. 

2<tt.  Maple  Croft  Bfills  t.  Chiids  (C.  C.  A.,  4th 
dr.).  35  Am.  B.  B.  311.  226  Fed.  415;  In  re 
Beatty  (C.  C.  A.,  Ist  Clr.),  17  Am.  B.  R.  788, 
160  Fed.  293;  although  nnder  the  law  prior  to 
the  amendment  of  1903,  the  obtaining  of  the 
appointment  of  a  receirer  of  a  partnership 
through  dissolution  proceedings  in  a  state 
court  was  not  an  act  of  bankruptcy.  Matter 
of  Burrell  &  Corr  (C.  C.  A.,  2d  Clr.),  9  Am. 
B.  B.  625,  123  Fed.  414 ;  Davis  t.  Stevens  (D.  C. 
«o.  Dak.),  4  Am.  B.  R,  764,  104  Fed.  242. 

264.  James  Supply  Co.  v.  Dayton  Ooal  Oo. 
(C.  C.  A.,  6th  Oir.),  34  Am.  B.  R.  649,  223 
Fed.  991,  in  which  case  it  appeared  that  a 
receivership  of  a  British  corporation  was 
applied  for  hy  officers  having  the  entire  con- 
trol of  the  affairs  of  the  oorporation  in  this 
country,  and  the  court  said:  "We  are  not 
impressed  by  the  proposition  that  the  appli- 
cation  for  a  receiver  by  this  corporation 
would  not  he  an  act  of  bankruptcy  unless 
shown  to  have  been  expressly  authorized  by 
formal  action  of  its  board  of  directors  or 

stockholders;  and  the  district  judge  did  not 
so  decide.  Not  only  is  there  nothing  in  the 
record  to  indicate  that  the  managing  director 
of  this  British  corporation  lacked  authority 
to  direct  such  action,  but  the  testimony  is 
inferentially  to  the  contrary,  and  is  spe- 
cifically that  he  had  complete  control  of  the 
company's  affairs.  If  Donaldson  individually 
lacked  full  control,  there  was  testimony  that 
Watson  &  Company  represented  the  stock 
control  and,  inferentially  at  least,  had  what- 
ever control  Donaldson  lacked;  and  it  is 
perhaps  of  some  interest  in  this  connection 
that  the  amended  bill  in  the  insolvency  pro- 
ceeding by  implication  treats  the  members  of 
Watson  &  Company  as  Whitaker's  principals. 
We  think  the  record  did  not  impugn  the  ex- 
istence of  full  authority  on  the  part  of 
Donaldson  and  Watson  &  Company  to  direct 
the  receivership,  and  thus  the  commission  of 
an  act  of  bankruptcy.  Exploration  Mercantile 
Co.  V.  Pacific,  etc.,  Co.  (C.  C.  A.,  9th  Cir.), 
24  Am.  B.  R.  216,  177  Fed.  826,  839 ;  In  re 
Maplecroft  Mills  (D.  C,  S.  Car.),  33  Am. 
13.  R.  815,  218  Fed.  659,  673.  Moreover,  if 
those  placed  in  full  charge  of  the  company's 
affairs  were  thus  clothed  in  fact  with  suffi- 
cient power  to  actually  accomplish  a  legally 
effective  receivership,  we  cannot  think  the 
application  therefor  was  any  the  less  an  act 
of    bankruptcy    because    those    responsible 


therefor  bad  no  right,  as  against  the  stock- 
holders, to  so  act.  A  somewhat  contrary  hold- 
ing was  had  In  Matter  of  Butler  Co.  (C.  C.  A,. 
Ist  Clr.),  30  Am.  B.  B.  602.  207  Fed.  705,  713. 
How  far  that  decision  may  have  been  affected 
by  the  law  under  which  the  corporation  was 
organized  does  not  appear." 

Applle»tlon  by  offlcem. —  Where  the  persona 
who  filed  a  petition  in  a  State  court  for  the 
appointment  of  receivers  for  a  corporation  were 
oflicers  and  the  majority  stockholders  of  the 
corporation,  and  the  stockholders  never  ob- 
jected to  the  proceedings,  and  the  answer  to  a 
petition  In  bankruptcy  subsequently  filed 
against  the  corporation  was  verified  by  the 
same  person  who  verified  the  petition  in  the 
State  court,  the  filing  of  the  peUtlon  for  the 
appointment  of  receivers  will  be  deemed  to  have 
been  the  act  of  the  corporation.  Doyle-Kidd 
Dry  Goods  Co.  v.  Sadler-Lusk  Trading  Co.  (D. 
C.  Ark.),  30  Am.  B.  B.  601,  206  Fed.  813.  Afl 
to  acts  of  agents  and  oflicers  of  corporation,  see 
Butler  &  Co.  v.  Palmenberg  (C.  C.  A-,  1st  Cir.), 
30  Am.  B.  R.  602.  207  Fed.  705. 

AppUe»tlon  by  stockholders. —  An  application 
for  a  receiver,  made  by  stockholders  of  a  corpor- 
ation all  of  whom  are  creditors,  pursuant  to  the 
statute  of  Rhode  Island,  is  not  an  applicattoa 
by  the  corporation  so  as  to  ronstftnte  an  act 
of  bankruptcy,  llauseu  v.  Uniform  Seamless 
Wire  Co.,  (C.  C.  A.,  let  Cir.).  39  Am.  B.  R. 
627.  243  Fed.   177. 

S65.  In  re  Douglaa  Coal  ft  Coke  Co.  (D. 
C,  Tenn.),  12  Am.  B.  R.  546,  131  Fed.  769. 
As  to  the  necessity  of  showing  inaolyeney, 
see  post,  under  (4)  Insolvency  easential,  and 
the  cases  cited  thereunder. 

Application  for  appointment  of  recelYer. 
— It  is  only  when  a  receiver  of  a  corpora- 
tion has  been  appointed  in  another  court 
because  of  insolvency,  as  that  term  is  de- 
fined in  the  Bankruptcy  Act,  or  where  the 
corporation  on  its  own  initiative  has  ap- 
plied for  the  appointment  of  a  receiver  or 
custodian  of  its  property,  that  an  act  of 
bankruptcy  under  §  3-a  (4),  has  been  com- 
mitted. In  re  Edward  Ellsworth  Co.  (D.  C. 
N.  Y,),  23  Am.  B.  R.  284,  173  Fed.  699;  Mat- 
ter of  Rankin  (D.  C,  Ohio),  32  Am.  B.  R. 
46,  210  Fed.  529,   (quoting  the  text). 

Corporation  permitting  appointment  of 
receiver. — An  involuntary  petition  against  a 
corporation,  filed  by  an  individual  stockholder 
thereof,  alleging  that  it  had  permitted  a 
receiver  of  its  property  to  be  appointed  by  a 
State  court  because  of  insolvency,  may  be 
deemed  sufficient  if  sustained,  although  the 
Bankruptcy  Act  describes  no  such  act  of 
bankruptcy.  Its  language  i^  Ihe  appoint- 
ment of  a  receiver  under  the  laws  of  a  State 
"  because  of  inaolvency."  It  appeared  that  tho 
proceeding  in  the  State  court  was  by  an 
officer  and  stockholder  of  the  corporation  and 
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may  not  insist  subsequently  that  the  receivership  was  an  act  of  bankruptcy  for 
the  purpose  of  transferring  the  administration  of  the  corporate  property  to 
the  bankruptcy  court.^  Where  the  application  for  the  appointment  of  the 
receiver  in  the  State  court  was  made  on  the  ground  of  insolvency,  the  fact  that 
the  State  court  may  have  been  without  jurisdiction  or  that  the  appointment 
wafe  improvidently  made^  does  not  deprive  the  appointment  from  being  an  act 
of  bankruptcy.^®^* 

(IV)  What  constitutes  appointmerU. —  An  agreement  to  wind  up  the  affairs 
of  a  corporation  and  make  an  assignment  of  all  its  property  to  its  directors  as 
trustees  to  close  up  its  business  is  an  act  of  bankruptcy.^^  It  is  not  essential 
to  constitute  an  act  of  bankruptcy  under  this  clause  of  the  section,  that  the 
appointment  of  a  receiver  was  made  by  a  State  court  under  a  State  statute. 
The  fact  that  a  receiver  has  been  put  in  charge  of  the  debtor's  property  by  a 
State  court  acting  under  its  general  equity  power  will  be  sufficient  to  constitute 
the  appointment  of  a  receiver  "  under  the  laws  of  the  State,"  within  the 
meaning  of  this  clause.^^  The  appointment  of  a  receiver  of  on  insolvent 
corporation  by  a  State  court,  by  consent  of  the  parties,  under  a  statute  provid- 
ing therefor,  is  an  act  of  bankruptcy.^^  Since  the  passage  of  the  amendment 
a  State  court  cannot,  by  appointing  a  receiver  of  an  insolvent  debtor,  obtain 
piiority  of  jurisdiction  to  administer  the  assets  of  such  debtor.^^®  It  is  imma- 
terial however,  that  a  proceeding  for  the  dissolution  of  ix  corpcratioii  was 
instituted  prior  to  the  taking  effect  of  the  amendment,  if  the  application  for 
an  order  appointing  a  permanent  receiver  in  such  proceedings  was  made  subse- 
quent to  such  amendment.^^  The  application  by  an  administrator  of  a  de- 
ceased partner  for  a  receiver  to  wind  up  the  affairs  of  an  insolvent  firm,  in 
which  the  surviving  partner  joined,  is  not  an  act  of  bankruptcy.^  The  ap- 
pointment of  a  special  commissioner  in  a  decree  of  the  State  court  does  not 
constitute  an  act  of  bankruptcy,  where  such  commissioner  is  in  effect  only  a 
substitute  for  the  sheriff.^^* 

(4)  Insolvency  essential. — (I)  Insolvency  as  sole  ground. —  The  appli* 
cation  for  the  appointment  of  a  receiver  or  trustee,  in  order  to  constitute  an 
act  of  bankruptcy  under  this  subsection,  must  be  based  upon  insolvency.  If 
insolvency  was  one  of  the  substantial  reasons  for  the  appointment  of  a  receiver 
or  trustee  the  case  would  come  within  the  construction  of  the  statute.^^  Where 
a  statute  under  which  proceedings  are  taken  against  an  insolvent  corporation, 
authorizes  the  appointment  of  a  receiver  thereof,  only  after  a  judicial  deter- 
mination of  the  insolvency  of  the  corporation,  the  appointment  of  a  temporary 
rexjeiver  upon  the  ex  parte  application  of  a  stockholder  to  restrain  the  corpora- 
tion from  exercising  any  of  its  franchises  or  privileges,  is  not  an  act  of  bank- 
ruptcy.^*    An   appointment  of   a  receiver  pendente   lite  to   take  possession 


DO  answer  was  filed.  The  proof  was  held  In- 
sufficient to  establish  that  the  receivership  was 
because  of  Insolvency.  Matter  of  Valentine  Bohl 
Co.  (C.  C.  A..  2d  Clr.),  34  Am.  B.  B.  856,  224 
Fed    eS6. 

26«.  Matter  of  Commonwealth  Lumber  Co.  (D. 
C,  Wash.),  36  Am.  B.   R.  202,  223  Fed.  667. 

tmtu  Matter  of  Sedalia  Farmers*  Co-operatire 
Pa  •king,  etc.  Co.  (D.  C,  Mo.),  45  Am.  B.  B. 
287.   Fed. 

»67.  In  re  Bennett  Shoe  Co.  (D.  C,  Ct.).  16 
Am.  B.  R.  407,  140  Fed.  687;  In  re  Hercules 
Atkln  Co.,  Limited  (D.  C,  Pa.),  18  Am.  B.  R. 
869,  133  Fed.  813;  In  re  Lisk  Mfg.  Co.  (D.  C, 
N.  v.).  21  Am.  B.  R.  674,  167  Fed.  411;  In  re 
Electric  Supply  Co.  (D.  C.  Ga.).  23  Am.  B. 
R.  647,  176   Fed.  612. 

Bftnk  In  luiiidt  of  StAte  oflloMrs. —  So  also  as 
to  a  private  bank  conducted  by  a  partnership 


S laced  in  the  hands  of  a  special  agent  under  a 
tate  law,  the  partnership  being  insolvent.  In 
re  Salmon  (D.  C,  Mo.).  16  Am.  B.  R.  122,  14.^ 
Fed.  3d5. 

268.  In  re  Kennedy  Tailoring  Co.  (D.  C. 
Tenn.),  23  Am.  B.  R.  666,  176  Fed.  871,  citing 
Lowenstein  v.  McShane  Mfg.  Co.  (D.  C,  Md.),  12 
Am.  B.  R.  601,  130  Fed.  lOOT;  Hooks  v.  Aldridge 
(C.  C.  A.,  6th  CIr.),  16  Am.  B.  R.  668,  145  Fed. 
965;  In  re  Beatty  (C.  C.  A.,  1st  Cir.),  17  Am. 
B.   R.  738,  150  Fed.  293. 

269.  In  re  Pickens  Mfg.  Co.  (D.  C,  Ga.),  20 
Am.  B.  R.  202.  158  Fed.  894;  In  re  Wenatchee 
Heights  Orchard  Co.  <D.  C.  Wash.),  30  Am.  B. 
R.  401,  204  Fed.  674. 

27».  In  re  Knight  <D.  C,  Ky.).  11  Am.  B.  R. 
1,  126  Fed.  36;  In  re  Hecox  (C.  C.  A.,  8th  Cir.), 
21  Am.  B.  R.  814.  164  Fed.  823. 
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of  the  company^s  property,  in  order  to  prevent  mismanagement  of  its  afiairs 
by  the  majority  of  its  directors,  is  not  an  appointment  upon  the  grounds  of 
insolvency  and  does  not  constitute  an  act  of  bankruptcy.^'^^  If  in  such  a  case 
a  permanent  receiver  be  appointed,  the  receivership  is  "  because  of  insolvency  '* 
of  the  corporation,  and  constitutes  an  act  of  bankruptcy."* 

(II)  Actual  insolvency. —  The  rule  is  that  the  receivership  must  have  been 
procured  because  of  the  actual  insolvency  of  the  debtor."^  If  the  application 
is  made  under  a  State  statute  on  account  of  a  fear  that  insolvency  will  ensue, 
it  does  not  constitute  an  act  of  bankruptcy,  since  the  statute  requires  tibe  exist- 
ence of  actual  insolvency  as  a  cause  for  the  application."*  But  it  has  been  held 
that  if  the  receivership  was  obtained  on  the  ground  of  insolvency,  it  is  not 
material  that  the  corporation  was  not  in  fact  insolvent;  the  adjudication  of 
insolvency  by  the  State  court  will  give  rise  to  a  presumption  that  the  receiver- 
ship was  based  on  the  grounds  of  insolvency."* 

(III)  Allegations  as  to  other  grownds  where  insolvency  existed. —  It  must 
appear  upon  the  face  of  the  complaint  in  the  State  court  that  the  corporation 
was  insolvent  when  it  was  filed ;  the  fact  that  the  corporation  deemed  it  neces- 
sary to  apply  for  a  receiver  to  secure  temporary  relief  will  not  be  used  to  its 
prejudice  in  a  court  of  bankruptcy,  unless  insolvency  is  alleged  at  such  time."*^ 
Petitioning  creditors,  relying  on  this  act  of  bankruptcy,  must  allege  and 
prove  inflolyency  when  the  appUcation  for  a  receiver  or  trnatee  was  made,  and 
if  the  receivership  or  trusteeship  was  secured  upon  the  application  of  any 
other  person,  it  must  be  shown  that  such  receivership  or  trusteeship  was 
obtained  because  of  insolvency.^^    There  is  some  confusion  as  to  this  question. 


27L  Matter  of  Mllbury  Co.  (Ret,  N.  Y.),  U 
Am.  B.  R.  523. 

272.  Moss  Nat.  Bank  v.  Arend  (C.  C.  A.,  Ctb 
Clr.),  16  Am.  B.  R.  867.  146  Fed.  351. 

272a.  Matter  of  McOraw  (D.  C,  W.  Va.),  43 
Am.  B.  R.  38,  254  Fed.  442. 

278.  In  re  Beatty   (C.  C.  A.,  1st  Clr.),  17  Am. 

B.  R.  738,  150  Fed.  298. 

274.  Zngalla  t.  International  Mere.  Agency 
(C.  C.  A-,  2d  Clr.),  16  Am.  B.  R.  67,  142  Fed. 
927,  revg.  13  Am.  B.  R.  725;  In  re  Hudson  River 
Elec.  Power  Co.  (D.  C,  N.  Y.),  23  Am.  B.  R. 
101,  173  Fed.  934,  In  whlcb  case  it  was  held  that 
the  appointment  of  a  temporary  receiver  by  a 
Federal  circuit  court,  on  allegations  of  in- 
solvency, mismanagement,  etc.,  whlcb  are 
denied  and  not  yet  tried,  does  not  constlttnte  an 
act  of  bankruptcy. 

275.  In  re  Boston,  etc.,  Mining  Co.  (D.  C, 
Mass.),  24  Am.  B.  R.  923.  181  Fed.  422;  Shannon 
V.  Shcpard  Mfg.  Co.  (Mass.  Sup.  Jud.  Ct.),  42 
Am.  B.   R.  12,  119  N.  E.  768. 

276L  Hooks  V.  Aldrldge  (C.  C.  A.,  6th  Clr.), 
16  Am.  B.  R.  658,  145  Fed.  865. 

277.  Matter  of  Spalding  (C.  C.  A-,  2d  Clr.),  14 
Am.  B.  R.  129,  139  Fed.  244,  holding  that  the 
appointment  of  a  receiver  in  a  creditor's  action 
on  the  ground  that  the  debtor  had  disposed,  and 
was  threatening  to  dispose  of  his  property  with 
intent  to  defraud  bis  creditors,  Is  not  sufflcient 
to  constitute  an  act  of  bankruptcy  tinder  this 
subsection.  See  In  re  Butler  &  Co.  (C.  C.  A., 
1st  Clr.),  207  Fed.  705;  Blackatone  t.  Every- 
body's Store  (C.  C.  A.,  1st  Cir.),  30  Am.  B.  R. 
497,  207  Fed.  752.  In  re  Columbia  Real  Estate 
Co.  (D.  C,  N.  J.),  30  Am.  B.  R.  471,  205  Fed. 
t)80;  Matter  of  Conn.   Brass  &  Mfg.  Corp.  (D. 

C,  Conn.),  48  Am.  B.  R.  376,  257  Fed.  445. 
Where  an  order  of  a  State  court  appointing  a 

receiver  for  a  corporation  and  the  petition  upon 
which  such  order  was  made  clearly  shows  that 
the  appointment  was  made  on  the  ground  of 
insolvency,  the  creditors  of  the  corporation  may 


insist  that  its  assets  be  administered  by  the 
bankruptcy  court.  Doyle-Kidd  Co.  t.  Sadler- 
Luck  Co.  <D.  C.  Ark.),  30  Am.  B.  R.  602.  206 
Fed.  813 ;  Butler  &  Co.  v.  Palmenberg  (C.  C.  A., 
Ist  ar.),  30  Am.  B.  R.  602,  207  Fed.  705. 

278.  Maplecroft  MiUs  v.  Childs  (C.  C.  A.,  4tli 
Clr.),  35  Am.  B.  R.  811,  226  Fed.  415,  holding 
that  it  was  not  the  intention  of  Congress  to  have 
the  same  apply  when  the  facts  upon  which  a  re- 
ceiver was  appointed  by  the  State  court  only 
show  that  its  assets  would  not  bring  enooga 
to  pay  its  debts  at  a  forced  sale,  or  where  there 
was  imminent  danger  of  insolvency;  revg.  38 
Am.   B.   R.  815,  218  Fed.   619. 

279.  In  re  Pickens  Mfg.  Co.  (D.  C.  Ga,),  ft 
Am.  B.  R.  202,  158  Fed.  894;  Matter  of  Sedalia 
Farmers'  Co-operative  Packing,  etc.,  Co.  (D.  C 
Mo.),  45  Am.  B.  R.  287, Fed. . 

SSO.  Appointment  of  receiyer  of  corpon- 
tion  by  State  court.— The  fact  that  a  «>r- 

g oration  deemed  it  necessary  to  apply  to  the 
tate  court  for  the  appointment  of  a  receiver 
in  order  to  enable  it  to  secure  temporary 
relief  should  not  be  used  to  its  prejudice  in  a 
court  of  bankruptcy,  unless  it  clearly  appears 
upon  the  face  of  the  complaint  filed  in  the 
State  court  that  the  corporation  was  in- 
solvent within  the  meaning  of  the  Bank- 
ruptcy Act  at  the  date  of  the  filing  of  the 
same.  Maplecroft  Mills  v.  Childs  et  al.  (C. 
a  A.,  4th  ar.),  35  Am.  B.  R.  311,  226  Fed. 
415. 

aSl.  In  re  Edward  Ellsworth  Oo.  (D.  C, 
N.  Y.),  23  Am.  B.  R,  284,  173  Fed.  699, 
in  which  the  court  said:  "The  bankruptcy 
act  has  not  superseded  the  right  and  power 
of  a  court  of  equity  to  take  charge  of  the 
property    of    an    insolvent    corporation   for 
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The  district  court  in  the  Maplecroft  Mills  case  argued  ably  that  if  the  real 
cause  of  the  receivership  was  the  insolvency  of  the  corporation  at  the  time  the 
application  for  a  receiver  was  made,  the  allegation  of  other  grounds  in  such 
application  ought  not  to  control  the  character  of  the  act.^*^  And  it  has  been 
held  that  if  the  receivership  was  at  the  instance  of  an  insolvent  corporation, 
it  is  immaterial  that  the  receivership  was  ordered  for  a  cause  other  than 
insolvency,  it  appearing  that  the  corporation  was  actually  insolvent  at  the 
time  the  application  was  made.^^  But  if  it  appear  upon  an  application  made 
for  a  receivership  imder  State  laws  authorizing  such  receivership  upon  the 
invitation  of  outside  parties,  it  must  appear  that  insolvency  was  the  cause  of 
the  application ;  if  it  appear  in  such  a  case,  from  the  pleading  and  the  evidence 
adduced,  that  the  appointment  is  made  for  some  other  cause  than  the  insolvency 
of  the  debtor,  it  is  not  an  act  of  bankruptcy  under  this  subsection,  although 
it  may  appear  that  the  debtor  was  in  fact  insolvent  when  the  receiver  was 
appointed. 


the  protection  of  stockholders  and  creditors, 
marBhal  the  some,  recognise  and  enforce 
valid  liens  and  priorities  and  equitably 
distribute  the  surplus  proceeds  among  its 
creditors.  It  is  only  wnere  a  receiver  has 
been  appointed  in  another  court  because  of 
insolvency,  as  that  term  is  defined  in  the 
bankruptcy  law,  or  where  the  corporation 
on  its  own  initiative  has  applied  for  the 
appointment  of  a  receiver  or  custodian  of 
its  property,  that  an  act  of  bankruptcy 
under  S  3>a   (4)   has  been  committed." 

Evidence  of  insolvency. —  The  appointment 
of  a  receiver  of  a  corporation  by  the  State 
court  of  Washington  "  for  the  reason  that 
said  corporation  is  utterly  insolvent  and 
unable  to  meet  or  pay  its  obligations,"  in 
the  absence  of  testimony,  is  not  conclusive  of 
the  insolvency  of  the  corporation,  within  the 
meaning  of  section  1(15)  of  the  Bankruptcy 
Act.  Unpaid  stock  subscriptions  of  a  cor- 
poration are  assets  wliicli  must  be  coi.sidered 
m  determining  whether  or  not  the  corpora- 
tion is  insolvent,  within  the  meaning  of  the 
Bankruptcy  Act.  Matter  of  Commonwealth 
Xiumber  Co.  (D.  C,  Wash.),  35  Am.  B.  R. 
;£02,  226  Fed.  415. 

SSa.  Where  real  ground  of  appointment  ia 
iaaolvency. —  If  the  effect  of  the  action  of  the 
State  court  in  the  takinff  possession  of  the 
assets  of  the  corporation  be  in  result  to  sub- 
tract from  the  operation  of  the  Bankruptcy 
Act  that  which  would  be  subject  to  it,  the 
so  wording  of  the  order  that  the  State 
eourt'e  action  may  be  placed  on  another 
ground  would  not  be  effective  to  prevent  the 
operation  of  the  Bankruptcy  Act.  In  other 
words,  where  the  real  and  substantial  result 
of  the  State  court's  order  was  that  a  re- 
ceiver was  appointed  because  of  the  inaol* 
vency  of  the  corporation,  and  the  effect  of 
the  proceedings  in  the  State  court  should 
logically  be  to  wind  up  and  liquidate  the 
assets  of  the  corporation  and  distribute  them 
as  the  assets  of  an  insolvent  corporation  the 
operation  of  the  Bankruptcy  Act  cannot  be 
defeated  because  in  the  proceedings  or  plead- 


ings or  orders  or  decrees  of  the  State  court 
its  action  may  be  based  upon  no  ground  at 
all,  or  upon  any  other  ground  than  insol- 
vency. To  hold  otherwise  would  be  to  allow, 
in  any  case  where  for  the  purpose  of  effecting 
such  results  pretensive  grounds  were  alleged 
for  appealing  to  the  State  court,  the  whole 
distribution  and  liquidation  of  the  assets  of 
an  insolvent  and  bankrupt  corporation  to  be 
taken  away,  and  creditors  to  be  deprived  of 
that  which  by  paramount  statute  is  intended 
for  their  benefit  under  a  seneral  and  uni- 
form system  of  administration  of  insolvent 
corporations.  Matter  of  Maplecroft  Mills 
(D.  C  S.  Car.),  33  Am.  B.  R.  815,  218 
Fed.  669,  revd.  35  Am.  B.  R.  311,  226  Fed. 
415. 

888.  James  Supply  Co.  v.  Dayton  Coal  Co. 
(C.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  649,  223 
Fed.  991 J  Hill  v.  Electric  Co.  (C.  C.  A., 
6th  Cir.),  32  Am.  B.  R.  332«  214  Fed.  243. 

284.  In  re  Douglas  Conl  A  Coke  Co.  (D.  C, 
Tenn.).  12  Am.  B.  R.  639,  131  Fed.  780;  In  re 
Spalding  (C.  C.  A..  2d  Cir.),  14  Am.  B.  R.  129. 
139  Fed.  246;  Matter  of  Conn.  Brass  &  Mfg. 
Corp.  (D.  C,  Conn.),  43  Am.  B.  R.  876,  297  Fed. 
446;  In  re  Edward  Ellsworth  Co.  <D.  C,  N.  Y.), 
28  Am.  B.  B.  284,  173  Fed.  609,  citing  this  work, 
and  holding  that  the  court  is  precluded  from 
considering  evidence  aUunde  to  contradict  the 
decree  or  Judgment  of  another  court  appointing 
receivers  and  setting  forth  the  basis  of  such  ap- 
pointment 

Imminent  danger  of  insolvencyy  as  all^^ed 
in  a  bill  by  a  stockholder  for  the  appoint- 
ment of  a  receiver,  and  the  subsequent  ap- 
pointment based  thereon,  is  insufficient.  In 
re  Perry  Aldrich  Co.  (D.  C,  Mass.),  21  Am. 
B.  R.  244,  166  Fed.  249. 

Winding  up  affairs  of  partnership. —  In 
the  case  of  Moss  National  Bank  v.  Arend 
(C.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  867,  146 
Fed.  351,  an  application  was  made  for  the 
appointment  of  a  receiver  by  the  adminis- 
trator of  a  deceased  partner  under  the  pro- 
visions of  the  Ohio  statute.  The  court  said: 
"It  ifl  conceded  that  this  was  not  a  case 
where,  'because  of  insolvency  a  receiver  has 
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(IV)  Proof  of  insolvency.' —  The  burden  is  upon  the  petitioning  creditors^ 
to  show  insolvency.^®^  The  record  of  the  court  appointing  the  receiver  may 
be  used  to  prove  the  fact  that  the  receivership  was  obtained  because  of  the 
insolvency  of  the  debtor,  and  if  the  grounds  are  stated  in  the  record  e3ctrinsie 
evidence  is  not  admissible  to  vary  9ie  terms  thereof.***  It  is  not  sufficient 
to  show  that  the  receiver  was  appointed  under  a  State  statute  which  authorized 
a  receivership  where  the  directors  assert  that  the  corporation  is  unable  to  meet 
its  obligations  as  they  mature;  this  on  the  assumption  that  the  corporation 


been  pat  in  charge  of  property/  beciuue 
clearly  the  receiver  was  not  aippointed  be* 
cause  of  insolvency,  'but  because  of  the 
death  of  a  partner  and  to  wind  up  the  part- 
nership. But  it  is  submitted  that,  since  the 
firm  and  the  surviving  partner  were  insol- 
vent, and  the  latter  joined  in  the  applica- 
iion^  he  'being  insolvent,  applied  for  a  re- 
ceiver or  trustee  for  his  property '  and  there- 
fore committed  an  act  of  bankruptcy.  But> 
as  held  by  the  court  below,  the  surviving 

eirtner  never  really  applied  for  a  receiver, 
e  had  no  power  under  the  Ohio  statute  to 
apply  for  a  receiver.  He  had  the  optirni  of 
taking  the  interest  of  the  deceased  partner 
at  an  appraisement.  He  had  thirty  days  in 
which  to  exercise  this  option.  He  did  not 
want  the  interest  at  the  appraisement,  so  he 
waived  the  thirty  days  and  immediately  de- 
clared his  intention  of  not  exercising  the 
option.  When  he  had  done  this,  he  had  ex- 
hausted the  power  conferred  upon  him  by  the 
statute.  It  then  became  the  positive  duty 
of  the  administrator  to  apply  for  the  appoint- 
ment of  a  receiver  to  wind  up  the  business. 
This  duty  was  discharged  and  the  receiver 
was  appointed  on  the  application  of  the  ad- 
ministrator and  for  the  purpose  of  winding 
up  the  partnership." 

Under  these  circumstances  It  was  held  that 
the  surviving  partner  did  uot  commit  an  act  of 
bankruptcy  by  Joining  in  the  application  for  the 
appointment  of  a  receiver. 

S85.  Butler  &  Co.  v.  Palmenberjr  (C  C.  A., 
1st  Cir.).  30  Am.  B.  R.  602,  207  Fed.  706; 
Maplecroft  Mills  v.  Childs  (C.  C.  A.,  4th  Cir.), 
36  Am.   B.  B.  311,   226  Fed.  416. 

28a.  Record  of  proceedlsirs  In  Stato  eovrt. — 
Where  the  State  court  makes  an  express  finding 
as  to  insolvency  the  petitioning  creditors  in  a 
bankruptcy  proceeding  against  the  corporation 
are  not  requlrei  to  prove  otherwise  than  by 
record  in  the  State  court  that  the  corporation 
was  insolvent  and  that  because  of  Insolvency  a 
receiver  was  put  in  charge  of  tBe  bankrupt's  by 
the  State  court.  Greenwood  Gum  Co.  v.  Zim- 
merman (C.  C.  A..  6th  Clr.),  39  Am.  B.  R.  198. 
240  Fed.  637.  In  the  case  of  Blue  Mountain  Iron 
A  Supply  Co.  V.  Portner  (C.  C.  A.,  4th  Cir.). 
12  Am.  B.  R.  669,  131  Fed.  67,  the  court  said: 
*'  The  essential  element  in  the  alleged  act  of 
bankruptcy  is  insolvency.  As  stated  the  pe- 
titioning creditors  have  alleged  and  the  jury 
found  by  the  verdict  that  the  defendant  cor- 
poration was  insolvent  on  the  day  the  re- 
ceivers were  appointed  and  on  the  day  the  pe- 
tition in  bankruptcy  was  filed.  The  Jury  found 
as  a  fact,  that  it  was  '  because  of  insolvency ' 
the  receivers  were  put  in  eharge  of  the  com- 
pany's property."  And  as  stated  in  another 
place  In  its  opinion :  "  At  all  events 
the  Issue  was  made  and  submitted  in  the 
bankrupt  court  and  the  best  evidence  of  the 
anpotntment  of  the  receivers  was  the  record 
of    the    proceedings    In    equity    In    the    court 


which  made  the  appointment.  It  was  the 
basis  of  the  issue,  and  could  hare  been 
proved  in  no  other  way.  The  record  was 
obtained  for  this  purpose,  and  no  authority 
is  cited  holding  that  the  best  evidence  of  a 
proceeding  in  a  court  of  equity  is  not  t^e 
record  of  the  proceeding.  The  record  <^  the 
proceeding  in  court  was  the  best  evidence 
and  there  was  no  error  in  admitting  it."" 
See  also  In  re  Spalding  (C.  C.  A.,  2d  Cir.),. 
14  Am.  B.  R.  129,  139  Fed.  244,  in  which 
case  it  was  held  that  the  court  could  base 
its  determimation  as  to  the  commission  of 
an  act  of  bankruptcy  by  the  debtor  upon 
the  record  of  the  court  appointing  a  receiver 
and  the  order  of  appointment  which  recited 
tiie  grounds  for  the  appointment  as  being  a 
threatened  disposition  of  the  deibtor^s  prop- 
er^ in  fraud  of  creditors. 

In  Matter  of  Maplecroft  Mills  (D.  C,  8. 
Car.),  33  Am.  B.  R.  815,  218  Fed.  669  (re- 
versed on  other  grounds,  35  Am.  B.  R.  311, 
226  Fed.  415),  the  court  said:  "It  will  be 
seen  by  the  language  of  the  Bankruptcy  Act 
that  under  this  last  clause  insolvency  itself 
is  not  made  one  of  the  substantial  issues  to 
be  tried  as  an  issue  of  fact  in  the  bankrupt 
court  except  in  so  far  as  the  appointment  of 
a  receiver  or  trustee  has  been  because  of 
insolvency.  In  other  words,  if  the  action 
of  the  court  appointing  a  receiver  was  based 
upon  insolvency,  that  is  the  only  question  for 
determination,  and  in  itself  would  appear  to 
determine  the  question  of  insolvency  as  ad- 
judicated in  the  order  making  the  appoint- 
ment. It  is  not  necessary  under  this  sub- 
division that,  in  addition  to  evidence  show- 
ing the  appointment  of  a  receiver  by  the 
court  appointing  the  receiver  because  of  in- 
solvency, evidence  should  be  additionally  pro- 
duced outaide  of  the  action  of  the  court  to 
show  that  the  alleged  bankrupt  was  in  fact 
insolvent.  In  other  words,  it  is  not  neces- 
sary, upon  an  application  for  involuntary 
bankruptcy  under  this  last  clause,  to  prove 
both  that  the  alleged  bankrupt  had  had  a 
receiver  appointed  because  of  insolvency,  an«I 
in  addition  and  wholly  dehors  of  this  order 
of  appointment  the  alleged  bankrupt  was 
actually  insolvent,  but  to  establish  only  that 
the  receiver  was  appointed  by  the  court  ap- 
pointing him  because  of  insolvency,  which 
involves  and  establishes  the  existence  of  in- 
solvency. This  question  is  to  be  determineJ 
principally  by  the  inspection  of  the  record 
of  the  court  appointing  the  receiver.** 
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might  be  solvent  though  temporarily  unable  to  meet  maturing  obligations.^*' 
If  the  records  and  findings  of  the  court  below  show  that  a  receiver  of  a  corpora- 
tion was  appointed  because  of  insolvency  it  is  sufficient  although  the  statutes 
under  which  the  proceeding  for  the  appointment  of  a  receiver  was  instituted 
did  not  provide  liat  insolvency  was  tiie  cause  of  the  receivership.^^  It  has 
been  held,  however,  that  where  a  petition  is  filed  against  a  corporation  because 
of  the  appointment  of  a  receiver  in  a  State  court,  it  is  entitled  to  a  hearing 
•on  the  question  of  insolvency  and  is  not  concluded  by  the  finding  of  the  State 
-court  on  that  issue.^®® 

(5)  Meaning  of  wobds. —  "Insolvent"  has  the  same  meaning  here  as 
•elsewhere  in  the  statute.^^  The  amendment  thus  makes  insolvency  an  essential 
•element  of  proof  in  receivership  cases.^^  The  insolvency  referred  to  is  that 
which  falls  within  the  definition  of  the  term  as  used  in  the  act;  it  will  not 
suffice  to  allege  insolvency  in  the  terms  of  a  State  statute,  as  for  instance,  in 
the  sense  of  the  inability  of  the  alleged  bankrupt  to  meet  its  current  obliga- 
tions.^^ "Applied  for"  manifestly  means  the  volimtary  application  of  the 
•copartnership  or  of  a  corporation  under  resolution  of  its  board  of  directors 
•or  other  governing  body,  as  r^ulated  or  prescribed  by  the  State  law  of  which 
the  corporation  is  the  creature.^^  "  Been  put  in  charge  of  "  clearly  indicates 
•every  other  means  of  securing  the  appointment  of  a  receiver,  as  when  the 


287.  Scbumert  &  Warfleld,  I-td.  v.  Security 
Brewing  Co.  (D.  C,  La.),  28  Am.  B.  R.  676, 
199  Fed.  358,  which  arose  under  a  Louisiana 
statute  authorizing  a  receivership^  for  certain 
^'numerated  causes,  one  of  which  is  w'hen  the 
board  of  directors  have  declared  by  resolu- 
tion that  the  corporation  is  unable  to  meet 
its  obligations  as  they  mature,  but  the  stat- 
ute does  not  provide  for  the  appointment  of  a 
receiver  at  the  instance  of  a  creditor  on  the 
grounds  of  insolvency,  unless  he  has  a  final 
and  executory  judgment.  It  was  held,  that 
•conceding  that  the  State  court  had  juris- 
diction to  appoint  a  receiver  on  the  ground 
•of  insolvency,  in  the  proceedings  then  before 
it,  it  could  not  be  presumed  that  the  receivers 
were  appointed  because  of  insolvency,  since 
-the  corporation  might  have  been  solvent, 
although  unable  to  meet  its  debts  as  they 
matured. 

*  888.  In  re  Belfast  Mesh  Underwear  O.  (D. 
■C.,  a.),  18  Am.  B.  R.  620,  153  Fed.  224,  in 
which  case  the  court  said:  "It  seems  to 
!me  that  upon  this  record  alone  it  must  be 
(apparent  to  any  reasonable  mind  that  the 
facts  found  by  the  court  show  that  it  was 

*  because  of  insolvency '  that  the  receiver  was 
appointed.  The  record  certainly  does  not 
show  conclusively  that  insolvency  was  not 
the  cause  or  one  of  the  causes  which  led 
to  the  appointment.  It  may  be  said  to  ex- 
hibit a  prima  facie  showing  of  insolvency  of 
sufficient  force  to  put  the  respondent  cor- 
poration in  this  court  upon  its  proofs.  If 
such  ruling  be  adopted  no  harm  can  come 
to  any  one  hereafter.  If  applications  shall 
be  made  to  the  state  courts  for  receivers  in 


cases  where,  beyond  question,  the  corporation 
is  solvent,  the  reoora  in  the  state  court  will 
undoubtedly  proclaim  the  fact  in  a  convincing 
way." 

S8».  In  re  Pickens  lifg.  Co.  <D.  C,  Oa.).  20 
Am.  B.  B.  202»  158  Fed.  894.  Compaie  Green- 
wood Gum  Co.  V.  Zimmerman  (C.  C.  ▲.,  6th 
Cir.),  89  Am.  B.  B.  198,  240  Fed.  637. 

If  the  record  shows  facts  which  do  not  con- 
stitute Ihsolvency  under  the  bankruptcy  act.  the 
appointment  of  a  receiver  based  thereon  would 
not  be  an  act  of  bankmptccy.  In  re  Golden 
Malt  Cream  Co.  (C.  C.  A.,  7th  dr.),  21  Am.  B. 
B.  86,  164  Fed.  326. 

t90.  See  I  1  (15).  Butler  &  Co.  v.  Palmen- 
berg  (C.  C.  A.,  Ist  Cir.),  30  Am.  B.  B.  502,  30T 
Fed.  706. 

t81.  As  to  bnrden  of  proof,  see  "  Solrency 
where  Act  of  Bankruptcy  Is  a  Becelvershlp," 
post,  in  this  Section  of  this  work. 

tM.  lasolveney  as  defined  under  State  stat- 
nte. —  A  receivership  Is  not  an  act  of  bank- 
ruptcy, unless  created  "  because  of  Insolvency." 
as  Insolvency  is  defined  by  the  Bankruptcy  Act. 
A  complaint  in  a  suit  in  a  State  court  for  the 
appointment  of  a  receiver  of  a  corporation,  al- 
leging that  the  defendant  Is  without  money  or 
credit,  and  "is  now  and  for  a  considerable 
time  last  past  has  been  wholly  insolvent  and 
unable  to  pay  its  Just  debts  and  obligations 
as  they  mature  and  fall  due  in  the  regular 
course  of  business,"  and  an  order  finding  nil 
the  allegations  to  be  true  and  appointing  a  re- 
ceiver, are  Insufliclent  to  establish  that  the  re- 
ceiver was  appointed  because  of  Insolvency, 
within  the  meaning  of  section  3a  (4)  of  the 
Bankruptcy  Act.  Matter  of  Butte  Duluth  Min- 
ing Co.  (D.  C,  Mont),  36  Am.  B.  R.  101,  227 
Fed.  334;  Matter  of  Sedalla  Farmers'  Co-oper- 
ative Packing,  etc.  Co.  (D.  C.  Mo.),  45  Am. 
B.  B.  287,  Fed.  . 

S98.  Text  cited  with  approval  in  In  re  Gold 
Run  Mining  &  Tunnel  Co.  (D.  C,  Col.),  29  Am. 
B.  R.  563,  200  Fed.  162. 
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State  or  a  creditor  proceeds  against  the  corporation  for  its  dissolution.** 
"  Trustee,"  of  course,  means  much  the  same  as  '*  receiver;"  the  nomenclature 
being  different  in  different  States.  The  intention  of  the  amendment  of  1903 
being  clear,  there  would  appear  little  doubt  that  any  act,  procedure,  or  process 
for  the  winding  up  of  insolvent  corporations  or  copartnerships^  which  sub- 
stantially abridges  or  deprives  creditors  of  the  right  to  a  trustee  of  their  own 
choosing,  or  of  tiie  greater  right  to  compel  prorating  between  all  creditors  of  the 
same  class,  or  any  other  right  given  them  by  the  bankruptcy  law,  will,  provided 
the  alleged  bankrupt  is  insolvent  at  the  time  of  the  commission  of  the  act 
complained  of  and  that  act  be  within  the  four  months'  period,  amount  to  an 
act  of  bankruptcy.  The  importance  of  this  change  cannot  be  overestimated.*^' 

(6)  Pbecedents  undbb  fobmbb  law. —  The  law  of  1867  applied  to  "  all 
moneyed;  business,  or  commercial  corporations  and  joint-stock  companies." 
This  section  also  provided  that  '^  upon  the  petition  of  any  creditor  of  such 
corporation  or  company,  the  like  proceedings  shall  be  had  and  taken  as  are 
provided  in  the  case  of  debtors."  But  the  corresponding  acts  of  bankruptcy 
under  the  former  law,*®^  are  not  sufficiently  analogous  to  furnish  reliable 
precedents ;  in  each  the  element  of  intent  was  essential.  A  voluntary  receiver- 
ship of  a  corporation  may,  of  course,  amount  to  "  a  transfer  of  his  (its) 
creditors ;"  so  may  it  also  be  "  a  transfer  of  money  or  other  property,"  or 
*'  the  procuring  of  its  property  to  be  taken  on  l^al  process,"  eadi  with  intuit 
to  prefer;  or  "with  tibe  intent  by  such  disposition  of  his  (its)  property  to 
defeat  or  delay  the  operation  of  the  act."  But  now,  not  even  the  result, 
much  less  the  intent,  is  the  essential  test.  The  mere  fact  of  the  appoint- 
ment of  a  receiver  or  trustee,  nay,  even  a  mere  application  for  such  an  appoint- 
ment coupled  with  insolvency,  is  enough.  However,  it  was  held  under  the  law 
of  1867,  that  the  appointment  by  a  State  court  of  a  receiver  of  a  corporation 
is  "a  taking  on  l^al  process;"  ^^  and  the  fact  that  the  corporation  was  extinct, 
it  having  been  dissolved  by  the  State  law,  was  held  not  a  bar  to  the  proceeding 
in  bankruptcy,  or  to  oust  the  Federal  court  of  jurisdiction.^® 

(7)  Reference  to  other  sections. —  Useful  references  to  other  sections 
will  be  found  in  the  foot-note.^*® 

e.  Fifth  act  of  bankruptcy;  a  confession  of  bankruptcy. — (1)  In  general. — 

A  person  commits  an  act  of  bankruptcy  by  having  "  admitted  in  writing  his 
inability  to  pay  his  debts  and  his  willingness  to  be  adjudged  a  bankrupt  on 
that  ground."  The  importance  of  this  act  of  bankruptcy  rests  mainly  upon 
its  application  to  a  corporation.  It  is  not  to  be  expected  that  in  his  corre- 
spondence a  debtor  who  is  a  natural  person  will,  for  the  purpose  of  getting 
into  bankruptcy,  both  confess  inability  to  pay  his  debts  and  willingness  to  be 
adjudged  a  bankrupt;  the  filing  of  a  voluntary  petition  is  more  direct.  But 
many  corporations  are  restricted  under  the  act   from  becoming  voluntary 


894.  In  re  Spalding  (C.  €.  A.,  2d  Cir.), 
14  Am.  B.  R.  129,  132,  139  F«d.  243. 

895.  The  text  is  quoted  with  approval  by 
Judge  Speer  in  In  re  Electric  Supply  Co.  (D. 
C,  Oa.),  23  Am.  B.  R.  647,  653,  175  Fed. 
612. 

S96.  Act  of  1867,  {  39,  R.  S.,  {  5,021. 

897.  In  re  Merchants'  Ins.  Co.,  Fed.  Gas. 
9  441. 

'898.  Thomhill  ▼.  Bank  of  Louisiana,  Fed. 
Gas.  13,992,  affg.  s.  c.  Fed.  Gas.  13,990. 


899.  For  estoppel  where  the  creditors  have 
assented  to  the  assignment  and  later  seek 
to  petition  the  assignor  into  bankruptcy, 
see  i  59-b.  For  stays  on  assignment  proceed- 
ings in  the  State  courts,  see  §§  2(15)  and 
11-4L  For  jurisdiction  of  the  court  of  bank- 
ruptcy over  the  assigned  estate,  both  before 
and  after  adjudication,  see  ||  2(3),  <15)» 
3-e,  23,  and  69-a.  For  effect  of  adjudication 
on  title  transferred  by  a  general  assignment^ 
see  f  70-a. 


§  S-a,  (5).]     Confession  of  Bankruptcy;  by  Coapobation. 
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bankrupts  except  as  they  confees  their  inability  to  pay  their  debts  and  their 
willingness  to  be  adjudged  bankrupt  under  this  statute,  in  which  event  invol- 
untary proceedings  may  be  instituted  against  them.  Indeed  the  value  of  this 
act  of  bankruptcy  did  not  appear  until  the  determination  that  corporations 
might  through  it  become  in  effect  voluntary  bankrupts  was  generally  recog- 
nised.^^ The  amendment  of  §  4  by  the  amendatory  act  of  1910,  permitting 
any  business  or  mercantile  corporation  except  a  municipal,  railroad,  insurance 
or  banking  corporation  to  become  a  bankrupt  has  materially  lessened  the  force 
and  effect  of  this  clause  of  the  section.^^  The  filing  of  a  voluntary  petitioa 
is  itself  treated  as  an  act  of  bankruptcy.^^ 

(2)  Essential  elements. — (I)  In  general. —  Three  things  seem  to  be  neces- 
saiy  to  constitute  this  act:  (1)  a  writing  signed  by  the  debtor  or  some  officer  or 
agent  duly  authorized;  (2)  a  distinct  admission  therein  of  his  inability  to  pay 
his  debts;  and  (3)  an  unqualified  expression  of  willingness  to  be  adjudged  a 
bankrupt  on  that  ground.*^*^  Thus,  where  the  officer  of  a  corporation  was  depu- 
tized to  execute  such  a  writing,  provided  a  petition  should  be  filed  against  it,  it 
is  not  an  act  of  bankruptcy.^  If  the  writing  is  sufficient,  the  fact  that  the 
debtor  requested  certain  creditors  to  file  a  petition  against  him  does  not  affect 
the  character  of  the  act.^^  When  this  act  of  bankruptcy  is  alleged,  the  question 
of  insolvency  is  immaterial,**  but,  nevertheless,  a  contesting  creditor  has  the 
right  to  raise  the  issue  as  to  whether  or  not  the  alleged  bankrupt  made  such 
an  admission  and  to  stay  the  attempted  adjudication  until  the  petitioners  fairly 
bear  the  burden  of  proving  that  he  made  the  admission.*** 

(II)     Ads  of  directors  of  corporation^ — It  is  sufficient  in  legal  effect  if 


K  In  re  Marine  Machine  Co.  (D.  C.  N.  Y.), 
1  Am.  B.  R.  421,  100  Fed.  439 ;  In  re  Kelly  Dry 
GoodB  Co.  (D.  C,  Wis.),  4  Am.  B.  R.  628,  102 
Fed.  747.  Contra:  In  re  Bates  Machine  Co.  (D. 
C,  Mass.),  1  Am.  B.  R.  129.  91  Fed.  625.  In  the 
ease  of  Id  re  Moench  (C.  C.  A.,  2d  Cir.),  12  Am. 
B.  R.  240.  243.  130  Fed.  665,  the  court  stated: 
**  When  all  commit  either  the  fourth  or  fifth  act 
•f  bankmptcy,  when  three  creditors  stand 
ready  at  once  to  take  advantage  of  it  by  filing 
a  petition,  the  corporation  may  achieve  the  ob- 
ject which  the  act  forbids  it  to  secure  by  its 
own  voluntary  petition." 

801.  See  Bankrupt  Act.  |  4,  and  discussion 
thereunder,  sub-title  ''Voluntary  Bankruptcy." 

802.  Biggs  V.  Price  (Mo.  Sup.  Ct.),  43  Am.  B. 
R.  413.  210  S.  W.  420;  In  re  Forbes  (D.  C, 
Mass.),  11  Am.  B.  R.  787,  791,  128  Fed.  187.  in 
which  case  it  was  held  that  a  voluntary  petition 
tied  by  one  partner  was  un  act  of  bankruptcy. 
In  the  case  of.  Hanover  National  Bank  v. 
Moyses,  186  U.  S.  181,  8  Am.  B.  R.  1,  10,  46 
L.  Ed.  1113,  the  court  said :  "The  schedules  must 
he  verified  and  the  petition  must  state  that 
'  bankrupt  owes  debts  which  be  is  unable  to 
pay  in  full,'  and  '  thaC  he  is  willing  to  sur- 
render all  hi)i  property  for  the  benefit  of  his 
creditors,  except  such  as  is  exempt  by  law.* 
This  establishes  these  facts,  so  far  as  the  degree 
of  bankruptcy  is  concerned,  and  he  has  com- 
mitted an  act  of  bankruptcy  in  filing  the  pe« 
titlon." 

802*.  Where  a  petition  alleged  that  the  bank- 
rupt had  admitted  In  writing  its  inability  to 
pay  Its  debts,  and  its  willingness  to  be  adjudged 
M.  bankrupt,  the  adjudicktion  should  not  be  dis- 
turbed, although  it  does  not  appear  from  the 
record  whether  such  admission  had  been  at  that 
time  actually  executed,  where  the  bankrupt  by 
its  written  answer  consented  to  the  adjudica- 
tion and  admitted  all  of  the  aUegations  of  the 
petition.  Matter  of  Veles  (C.  C.  A.,  6th  dr.), 
41  Am.  B.  R.  786,  240  Fed.  638. 


808.  In  re  Baker- Rlcketson  Co.  <D.  C,  Mass.). 
4  Am.  B.  R.  606.  97  Fed.  489.  See  also  Matter 
of  Standard  Shipyard  Co.  (D.  C,  Me.),  45  Am. 
B.  R.  67,  262  Fed.  522.  quoting  Collier  on 
Bankruptcy  (11th  ed.).  127. 

804.  Matter  of  Duplex  Radiator  Co.  (D.  C.  N. 
Y.),  15  Am.  B.  R.  324.  142  Fed.  906. 

805.  In  re  Duplex  Radiator  Co.  (D.  C,  N.  Y.). 
15  Am.  B.  R.  324,  142  Fed.  906;  Biatter  of  Gib- 
ney   Tire  &   Rubber  Co.    (D.  C.   Pa.).  39  Am. 

B.  R.  355,  241  Fed.  879;  Matter  of  Wellesley  (D. 

C.  Cal.).  40  Am.  B.  R.  597.  252  Fed.  854;  Matter 
of  Dressier  Producing  Corp.  (C.  C.  A.,  2d  Clr.). 
44  Am.  B.  R.  467,  262  Fed.  257. 

Insolvency  unnecessary. — Where  the  act  of 
bankruptcy  charged  is  that  a  corporation  has 
admitted  In  writing  its  inability  to  pay  its 
debts  and  its  willingness  to  be  adjudged  a 
bankrupt  on  that  ground,  the  question  of  ac- 
tual insolvency  is  immaterial.  In  re  McNally 
Co.  (Ref.,  N.  Y.),  29  Am.  B.  R.  772;  Matter  of 
United  Grocery  Co.  (D.  C,  Fla.).  39  Am.  B.  B. 
601.  239  Fed.  1016. 

Admission  of  loaoivency  and  consent  to  ad* 
Judication. — ^Although  the  question  solvency  or 
insolvency  is  immaterial  where  the  act  of  bank- 
ruptcy is  the  written  admission  referred  to  In 
the  act.  the  opposing  creditors  may  set  up  that 
the  proceedings  ar^  the  result  of  fraud  and  col- 
lusion between  the  bankrupt  and  the  petitioners. 
Such  an  answer  examined  and  held  to  be  in- 
sufficient. Matter  of  Cohn  (C.  C.  A.,  8d  Clr.), 
36  Am.  B.  R.  735,  227  Fed.  843. 

Solvency  is  no  defense  to  a  petition  charging 
an  act  of  bankruptcy  under  section  3a  (5)  of 
the  bankruptcy  act,  consisting  of  an  admission 
in  writing  of  the  bankrupt's  inability  to  pay 
its  debts  and  its  willingness  to  be  adjudicated 
a  bankrupt  on  that  ground.  Matter  of  Russell 
Wheel  A  Foundry  Co.  (D.  C,  Mich.),  35  Am. 
B.  R.  66.  222  Fed.  569. 

805a.  A 1  berg  CommiHSiou  Co.  v.  Richter  (C.  C. 
A.,  8th  Clr.),  42  Am.  B.  R.  155,  254  Fed.  1006. 
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the  board  of  directors  of  a  corporation  who  were  charged  with  the  conduct  of 
its  business,  declare  the  inability  of  the  corporation  to  pay  its  debts,  and 
its  willingness  to  be  adjudged  a  bankrupt,  in  accordance  with  the  legal  require- 
ments specified.^  Of  course  the  power  of  a  board  of  directoi^  to  bind  the 
corporation  in  this  respect  will  be  governed  by  State  statutes  and  the  decisions 
of  the  State  courts  thereunder.^^  A  State  statute  limiting  the  power  of  a 
corporation  to  dispose  of  its  assets  without  the  consent  of  its  stockholders  would 
not  prevent  directors  admitting  its  insolvency  and  its  willingness  to  be  adjudged 
a  bankrupt.^^  Directors  holding  over  because  of  a  failure  to  elect  their 
successors  may,  at  a  legally  convened  meeting,  execute  the  necessary  instru- 


S06.  Matter  of  Hargadlne-McKlttrlck,  etc.,  5J>. 
(DT C..  Mo.).  89  Am.  B.  B.  142.  239  Fed.  155; 
Matter  of  uilted  Grocery  Co.  (D.  C,  Fla.),  39 
Am.  B.  E.  601.  289  Fed.  1016;  In  re  Mo^ch  & 
Sons  Co.  (D.  C.  N.  Y.).  10  Am.  B.  R-  «^.  1^ 
Fed  965.  In  which  case  It  waa  also  held  that 
petitioninlr  creditors  are  not  estopped  from 
alleging  a  resolution  adopted  by  a  board  of  di- 
rectors as  an  act  of  bahkrnptcy.  on  the  ground 

of  coUuBlon,  charged  by  a"^,  an"^®^'**^*?^^?" 
itor.  who  would  obuln  a  preference  by  attach- 
ment If  the  petition  were  dismissed.  This  case 
was  affirmed  In  12  Am.  B.  B.  240,  180  Fed.  685. 
Directors  may  Admit  Insolveacy  and  wlUlng- 
ness  although  proceedings  have  been  Institutea 
to  sell  franchises  and  property  of  the  corpor- 
ation and  distribute  the  proceeds  thereof. 
CrcBSon,  etc..  Coal  &  Coke  Co  t.  Stauffer  (C. 
C.  A.,  3d  Clr.),  17  Am.  B.  K.  573.  48  Fed.  981. 
See  also  in  re  Mutual  Mercantile  Agency  (p. 
ON  Y.).  6  Am.  B.  B.  607,  111  Fed.  152;  In 
re'  Peter  Paul  Book  Co.   (D.  C^  N.  Y.),  5  Am. 

B.  R.  105,  104  Fed.  786 ;  In  re  KellL.^^?L^2S5" 
Co.  (D.  fc.,  Wis.),  4  Am.  B.  B.  528.  102  Fed. 
747  •  In  re  Marine  Machine  &  Conveyor  Co.  (D. 

C ,  N.  yZ  1  Am.  B.  B.  421.  91  Fed,  680. 
Unqoallfled  sdmlsslon  of  InsolTcney.— A  reso* 

intion  of  the  board  of  directors  of  a  corpora- 
tion by  which  an  attorney  w^s  authorized  to 
represent  it  generally  in  any  suit  or  suits  or 
bankruptcy  proceedings  then  pending  or  that 
might  be  brought,  and  to  agree  on  behalf  of  the 
corporation  to  the  appointment  of  a  receiver,  is 
not  the  unqualified  written  admission  by  the 
corporation  of  its  inability  to  pay  its  debts  and 
its  willingness  to  be  adjudged  a  bankrupt  on 
that  ground,  required  to  constitute  an  act  of 
bankruptcy  within  the  meaning  of  the  statute. 
In  re  Southern  Steel  Co.  (D.  C  AU.).  22  Am. 
B.  R.  476,  169  Fed.^  7W.  The  adoption  of  « 
resolution  by  a  board  of  directors  admitting  in- 
ability to  pay  debts  and  expressing  a  willing- 
ness to  be  adjudged  a  bankrupt  is  sufflcient  to 
warrant  adjudication,  although  some  of  the  di- 
rectors received  no  notice  of  the  meeting,  when 
it  appeared  that  no  action  had  been  taken  by 
them  to  set  aside  the  proceedings  ^a»$d  '"PJ? 
such  resolution.  In  re  Llsk  Mfg.  Co.  (D.  C,  «. 
Y.),  21  Am.  B.  B.  674,  167  Fed.  411. 

Validity  of  resolntlon  admitting  Insolveney.— 
Where  five  of  the  eight  members  of  the  board 
of  directors  of  a  corporation  were  present  and 
unanimously  adopted  a  resolution  admitting  the 
corporation's  Inability  to  pay  its  debts,  and  its 
willingness  to  be  adjudged  a  bankrupt  on  that 
ground,  the  fact  that  two  of  the  directors  voting, 
whose  presence  was  necessary  to  constitute  a 
41uorum,  were  creditors  and  at  the  time  in- 
tended to  file  a  petition  against  the  corporation, 
does  not  vitiate  the  resolution  which  was 
otherwise  valid.  Home  Powder  Co.  v.  Gelf 
(C.  C.  A.,  Sth  dr.),  29  Am.  B.  B.  680,  20*  Fed. 
IMS. 


807.  In  Oregon,  the  board  of  directors  of  a 
private  corporation,  in  the  absence  of  authority 
specifically  conferred  by  the  stockholders,  may 
not  commit  an  act  of  bankruptcy  for  the  cor- 
poration, by  adopting  a  resolution  admitting  the 
inability  of  the  corporation  to  pay  its  debts  and 
its  willingness  to  be  adjudged  a  banxmpt.  In 
re  Quartz  Gold  Mining  Co.  (D.  C,  Or.),  19  Am. 

B.  R.  667,  157  Fed.  243. 

In  Massachnsetts. — In  the  case  of  In  re  Batea 
Machine  Co.  (D.  C,  Mass.),  1  Am.  B.  R.  129,  91 
Fed.  624.  which  arose  under  the  Massachusetts 
statute,  it  was  held  that,  where  by  the  laws  of 
the  State  under  which  the  corporation  la 
formed,  the  povers  of  its  officers  and  directors 
are  defined  and  limited,  a  written  admission  by 
the  directors  of  the  corporation,  which  is  la 
excess  of  their  authority,  Is  not  sufficient  t» 
base  an  Involuntary  petition  in  bankruptcy 
against  the  bankrupt. 

Under  the  law  of  ArlsmuK  which  does  not  pro- 
hibit such  action,  the  board  of  directors  of  a 
corporation  may,  without  the  consent  of  the 
stockholders,  make  an  admission  that  the  cor- 
poration is  unable  to  pay  its  debts,  and  de- 
clare its  wiUingness  to  be  adjudged  a  bankrupt 
on  that  ground.     Home  Power  Co.  v.  Gels  (C. 

C.  A.,  8th  Clr.),  29  Am.  B.  B.  680,  204  fed.  56ft. 

Admissioii  by  board  of  directors  of  Mioii- 
gan  corporation. —  Since  the  board  of  direc- 
tors of  a  Michigan  corporation  may  make  or 
authorize  the  nuUcing  of  a  common-law  as- 
signment they  may  commit  an  act  of  bank* 
ruptcy,  binding  on  the  corjjoration,  by  ad- 
mitting in  writing  the  inability  of  the  cor- 
poration to  pay  its  debts  and  its  willingnesft 
to  be  adjudicated  a  bankrupt  on  thai  ground. 
Matter  of  Russell  Wheel  &  Foundry  Go.  (D. 
C,  Mich.),  35  Am.  B.  R.  60,  2^3  Fed.  569. 

A  Maine  corporation  has  no  power  to  com- 
mit the  fifth  act  of  bankruptcy  except  by  a 
vote  of  its  stockholders,  and  such  act  can 
be  authorized  only  by  such  vote  at  a  meet- 
ing duly  called  for  that  purpose.  Matter  of 
Standard  Shipyard  Go.  (D.  C,  Me.),  45  Am. 
B.  R.  67,  262  Fed.  522. 

303.  Statute  prerentini;  transfer. — ^Author* 
ity  given  by  the  board  of  directors  of  a  cor- 
poration, one  of  whom  owned  nearly  all  the 
capital  stock,  for  the  making  of  a  voluntary 
petition  in  bankruptcy,  is  sufficient,  notwith- 
standing a  State  statute  prohibiting  any 
sale,  assignment,  or  transfer  of  the  franchisa 
and  property  of  a  corporation  without  the 
consent  of  the  stockholders  holding  at  least 
two-thirds  of  the  capital  stock.  Bell  t. 
Blessing  (C.  0.  A.,  9th  Gir.),  35  Am.  B.  B. 
61Z,  225  Fed.  750. 


§  3-b.] 
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ment^^  If  a  board  is  enjoiiied  from  commencing  or  prosecuting  any  proceeding 
'*  involving  in  any  way  the  property  or  property  rights  "  of  the  corporation, 
the  adoption  of  a  resolution  confessing  the  inability  of  the  corporation  to  pay 
its  debts,  and  signifying  its  willingness  to  be  adjudged  a  bankrupt  is  unau- 
thorized and  does  not  constitute  an  act  of  bankruptcy.^^®  While  a  writing  in 
the  exact  words  of  the  statute,  if  authoritatively  signed,^^^  is  surely  sufficient ; 
yet  it  would  seem  that  any  writin^^  which  substantially  covers  the  three 
essentials  just  stated  will  be  enough. 

(III)  Officers  of  corporation.' — The  treasurer  of  a  corporation  cannot 
admit  inability  to  pay  debts  and  signify  the  willingness  of  the  corporation  to 
be  adjudged  a  bankrupt  ;^^^  unless,  of  course,  he  is  authorized  to  do  so  by  a 
resolution  passed  at  a  meeting  of  the  stockholders^  or  of  the  directors;  in  such 
a  case  the  right  is  not  affected  by  the  appointment  of  a  receiver  in  a  State 
<!Ourt^ 

(IV)  Admission  by  partners. —  A  written  admission  of  one  member  of  a 
firm,  purporting  to  be  made  on  behalf  of  himself  and  the  other  members  to  the 
effect  that  theiy  are  unable  to  pay  their  debts  and  are  willing  to  be  adjudicated 
bankrupts,  is  binding  upon  the  firm,^^^  unless  repudiates!  by  the  partners  when 
oppoitunity  is  offered.*^** 

IIL  WHEN  AND  AOAIHST  WHOM  PETITION  HAT  BE  FILED. 

a.  Against  person  who  is  insolvent  and  has  eoaimitted  act  of  bankraptey.^ 
Subsection  b  of  this  section  authorizes  the  filing  of  a  petition  against  a  person 
who  is  insolvent  and  who  has  committed  an  act  of  bankruptcy  within  four 
months  after  the  commission  of  such  act.  The  word  '^  person  "  as  here  used 
includes  a  corporation,*^''  officers,  partnerships,  and  women,*^  but  does  not 
include  wage-earners  or  a  person  engaged  chiefly  in  farming  or  the  tillage 
of  the  soiL*^^  An  act  of  bankruptcy  may  be  committed  by  an  officer  or  agent 
of  a  corporation  or  by  a  member  of  a  partnership,  while  acting  in  behalf  of  the 
corporation  or  partnership  and  within  the  scope  of  his  authority.*^    If  the 


aoa  Matter  of  Ril«r,  Talbot  k  Hunt  (Eef., 
Mich.),  16  Am.  B.  R.  169. 

810.  In  re  Hudson  River  Elee.  Power  Ga 
(D.  C,  N.  Y.),  23  Am.  B.  R.  101,  173  Fed. 

984. 

811.  In  re  Mutual  Mercantile  Agency  (D. 
C,  N.  Y.),  6  Am.  B.  R.  607,  HI  Fed.  162. 

Sia.  Conway  t.  German  (C.  O.  A.,  4th 
Cir.),  21  Am.  B.  R.  677,  166  Fed.  67,  hold- 
ing "Uiat  the  ^tition  must  allege  that  the 
«£ninion  of  msolvency  and  expression  of 
wiUingneea  wias  in  writmg. 

818.  In  the  case  of  Brinklev  v.  {Smithwick 
(D.  C,  N.  O.),  11  Am.  B.  R.  600,  126 
Fed.  680,  it  was  held  tiiat  an  insolvent 
debtor's  willingness  to  be  adjudged  bankrupt 
on  the  ground  of  insolvency  may  be  inferred 
from  the  admission  of  insolvency  in  his  an- 
swer to  an  involuntary  petition. 

A  r«sol«ti(m  of  tlw  board  of  dlroetors  of  » 
eorponUlon,  anthorlslnff  the  cashier,  treasarer, 
and  bookkeeper  to  prosecute  in  the  name  of 
the  corporation  a  petition  in  nankmptcy  to 
final  discharge,  is  suilleient  to  anthoriae  a  vol- 
untary proceeding,  and  it  is  unnecessary 
that  the  resolntion  anthoriae^  in  strict  con- 
formity with  section  8a  (5)  of  the  bankruptcy 


aet,  an  admimion  in  writing  on  the  part  of 
the  corporation  of  its  inability  to  pay  ita 
debts,  and  its  willingness  to  be  adjudged  a 
bankrupt  on  that  ground.  Bell  v.  Blessing 
(C.  C.  A.,  9th  Cir.),  36  Am.  B.  R.  672, 
226  Fed.  760. 

814.  In  re  Burbank  Co.  (I>.  C,  N.  H.), 
21  Am.  B.  R.  838,  168  Fed.  719.  An  officer  of 
a  corporation  may  not  write  a  letter  in  the 
name  of  the  corporation  committing  it  to  «n 
act  of  bankrupt<^  unless  expressly  authorized 
so  to  do.  In  re  Southern  Steel  Co.  (J.  C, 
Ala.),  22  Am.  B.  R.  476,  169  Fed.  702. 

815.  In  re  McNally  Co.  (D.  C,  N.  Y.  Ref.), 
29  Am.  B.  R.  772. 

Sia.  In    re   Kersten    (D.   C,   Wis.),  0  Am.   B. 
B.  6ie^  110  Fed.  929. 
816a^  Matter  of  Wellealey  (D.  C.  Cal.),  40  Am. 

B.  U.  597,  252  Fed.  854. 

817.  But  only  those  indicated  in  Bankr.  Act, 
i  4-b. 

818.  See  Bankr.  Act,  I  1(19). 

818.  See  Bankr.  Act,  i  4-b.  For  persons  by 
whom  a  creditor's  petition  may  be  filed,  see  un- 
der I  09. 

880.  Ilichmond  Spike  S:  Iron  Co.  v.  Allen   (C. 

C.  A.,  4th  Cir.),  17  Am.  B.  B.  688.  600^  148  Fed. 
667:  In  re  Perley  St  Hays  (D.  C,  Mo.),  16  Am. 
B.  B.  54,  138  Fed.  927. 
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act  complained  of  is  that  of  one  partner  acting  individually  the  partnershifx 
cannot  be  charged  with  the  effect  thereof.*^  "  Insolvent,"  means  what  it 
always  does  in  this  statute.  Here,  also,  it  means  something  more,  t.  e,,  insolv- 
ency at  the  time  of  the  filing  of  tiie  petition,  and,  if  the  act  of  bankruptcy  is 
one  which  can  be  committed  only  by  an  insolvent,  at  the  time  of  the  com- 
mission of  such  act  In  most  cases,  insolvency  at  both  times  must,  therefore^ 
be  distinctly  all^ed.*^ 

b.  Time  within  which  petition  miut  be  filed. — (l)  Within  foub  months 
APTEB  THs  COMMISSION  OF  THE  ACT. —  The  petition  must  be  filed  within 
four  months  after  the  commission  of  the  act  of  bankruptcy.  •^^  In  making  the 
computation  the  day  of  filing  is  excluded  and  the  last  day  included.^  If  the 
last  day  is  a  Sunday  or  a  "  holiday,''  ^.  the  time  does  not  expire  until  the  next 
day  ;**  and  days  will  not  be  split  into  hours.*^  The  meaning  of  "  within  four 
months,"  when  applied  to  transactions  other  than  acts  of  bankruptcy,  is  further 
considered  in  the  discussion  under  §§  60,  67  and  70. 

(2)  Necessity  fob  becokd  oe  possession  to  staet  time  bunning. — ^A 
fair  statement  of  its  meaning  is:  a  petition  cannot  be  filed  more  than  four 
months  after  the  recording  of  the  instrument  constituting  the  alleged  act  of 
bankruptcy  where  recording  is  required  or  permitted,'^^  or,  where  it  is  not,  more 
than  the  same  statutory  period  after  the  beneficiary  takes  notorious,  exclusive, 
and  continuous  possession  of  the  property  transferred;  provided  always  that 
prior  actual  notice  shall  set  the  time  running  in  either  case.^^  The  last  four 
lines,  i.  e.,  after  the  word  "  required,"  of  the  subsection  do  not  recur  in  the 
like  sentence  added  to  §  60-b  by  the  amendatory  act  of  1903;^*^  doubtless 
the  common  rule  as  to  actual  notice  should  be  read  into  it.  Their  purpose 
here  is  clear.  Further  they  seem  to  make  necessary  the  substitution  of  "  and  " 
for  ^^  or ''  in  the  phrase  "  notorious,  exclusive,  or  continuous,"  ®^  for,  if  with 
notice,  every  possession  must  be  "  notorious,"  and  if  that  alone,  and  not  also 
a  possession  that  is  '*  exclusive  and  continuous,"  were  enough  to  start  the  time 
running,  the  clause  as  to  actual  notice  would  become  tautological.  If  the 
act  of  bankruptcy  consists  of  a  fraudulent  or  preferential  transfer,  the  time 


881.  Hartman  v.  Peters  (D.  C,  Pa.),  17 
Am.  B.  R.  61,  146  Fed.  82;  In  re  Wing  Yick 
(I>.  C,  Hawii),  13  Am.  B.  R.  766,  2  U.  S. 
D.  C.  Hafwaii  263;  In  re  Schnltz  (D.  C, 
N.  Y.),  6  Am.  B.  R.  91,  109  Fed.  264;  In  re 
GUlette  (D.  C,  N.  Y.),  6  Am.  B.  R.  119,  104 
Fed.  769;  Davis  v.  Stevens  (D.  C,  S.  Dak.),  4 
Am.  B.  R.  763,  104  Fed.  235.  In  the  case 
of  In  re  Redmond,  Fed.  Cas.  11,632,  it  was 
held  that  a  conveyance  by  one  partner  of 
his  individual  property  although  an  act  of 
bankruptcy  as  against  him.  will  not  sustain  a 
proceeding  in  bankruptcy  as  against  the  Arm, 
even  though  such  conveyance  was  made  with 
intent  to  hinder,  delay  or  defraud  firm  cred- 
itors, or  with  a  view  of  giving  preference  to  a 
firm  creditor. 

S2S.  Bee  under  1 1,  ante,  p.  12. 

822a.  Matter  of  Bloomberg  (D.  C,  Mass.),  42 
Am.  B.  R.  115,  263  Fed.  94;  Matter  of  McOraw 
(D.  C,  W.  Va.),  43  Am.  B.  R.  38,  264  Fed.  442. 

828.  See  Bankr.  Act,  |  31,  poet;  In  re  Dupree. 
97  Fed.  28;  Whitley  Grocery  Co.  v.  Roach  (Sop. 
Ot.,  Ga.),  115  Ga.  918,  8  Am.  B.  R.  605,  42  8.  B. 
282,  and  foot-note;  In  re  Warner  (D.  C,  Ct), 
16  Am.  B.  n.  619,  144  Fed.  987. 

824.  Bankr.  Act,  f  1  (14). 

825.  Dutcher    v.    Wright.    94    U.    S.    533,    24 


L.  Ed.  130;  In  re  Stevenson  (D.  C,  Del.), 
2  Am.  B.  R.  66,  94  Fed.  HI;  In  re  Edelstein, 
1  K.  B.  N.  168;  Parmenter  Mfg.  Go.  v.  Stoever 

(C.  C.  A.,  5tli  Cir.),  3  Am.  B.  R.  220,  97 
Fed.  330. 
896.  In  re  Tonawanda  St.  Planing  Mill  Co. 

(D.  C,  N.  Y.  Ref.),  6  Am.  B.  R.  38;  Jones 
V.  Stevens  (Sup.  Ot.,  Me.),  04  Me.  582,  6 
Am.  B.  R.  571,  48  Atl.  170;   In  re  Wamar 

(D.  C,  Oonn.),  16  Am.  B.  R.  619,  144  Fed. 

987. 

826a.  Matter  of  McGraw  (D.  C,  W.  Va.).  48 
Am.  B.  B.  38,  254  Fed.  442. 

827.  Little  V.  Holley  Brooks  Hardware  Co. 
(C.  C.  A..  5th  Cir.),  13  Am.  B.  B.  422,  133  Fed. 
874. 

828.  For  reason  for  the  amendment,  see  In  re 
Mersman  (Ref.,  N.  Y.),  7  Am.  B.  R.  46^  and  S 
60-b  as  amended  by  Act  of  1903. 

388.  For  the  meaning  of  "notorious,  ex- 
clusive, or  continuous  poBseseion,"  see  In  re 
Woodward  (D.  C,  Tex.),  2  Am.  B.  R.  233^ 
96  Fed.  260,  thougli  this  case  construes  |  3-b 
««  though  it  were  a  part  of  9  GO-b  before 
the  amendments  of  1903.  See  also  In  re 
Mingo  Valley  Creamery  Assn.  (D.  C,  Pa.), 
4  Am.  B.  R.  67,  100  Fed.  282. 
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will  b^giii  to  run  ordinarily  from  the  day  when  the  "beneficiary  takes 
notoriouBy  exclusive  or  continuous  possession  of  the  property,  unless  the 
petitioning  creditors  have  received  actual  notice  of  such  transfer  or  assign- 
ment." If  the  transfer  or  assignment  must  be  recorded  or  registered  to  be 
effectual  the  time  begins  to  run  from  the  day  of  the  recording  or  r^steriog. 
This  is  the  evident  purpose  of  the  act  It  will  sometimes  be  difficult  to 
determine  what  constitutes  "  notorious,  exclusive  or  continuous  possession  " 
of  the  property.  If  such  possession  pertains  to  intangible  forms  of  personal 
property  it  must  be  construed  to  mean  such  possession  as  the  property  is 
susceptible  of  and  such  as  is  usual  and  ordinary,  unaccompanied  by  acts  or 
conduct  tending  to  conceal  its  ownership.^^  Where  the  requisite  notoriety  of 
the  transferee's  possession  is  shown,  it  must  appear  that  the  petition  has  been 
filed  within  four  months  of  such  possession,  actual  knowledge  on  the  part  of 
the  petitioning  creditors  being  unnecessary.^^  Possession  is  not  required  in 
every  case  to  be  actual;  it  may  be  constructive,  as  where  goods  were  stored 
in  a  warehouse  or  where  in  the  custody  of  a  transportation  company,  in  which 
cases  the  delivery  of  a  warehouse  receipt  or  bill  of  lading  would  indicate 
the  change  in  the  possession  of  the  property.*®  Where  a  verbal  pledge,  fol- 
lowed by  manual  delivery  of  the  property,  is  subsequeitly  confirmed  by  a 
written  instrument,  the  four  months'  period  begins  to  run  from  the  date  of 
the  verbal  pledge,  and  if  the  property  was  transferred  more  than  four  months 
before  the  petition  was  filed,  such  pledge  does  not  constitute  an  act  of  bank- 
ruptcy.*®   Where  the  transaction  consists  of  deeds  of  real  property  which 


SaO.  In  re  Bogen  (D.  C,  Ohio),  13  Am. 
B.  R.  529,  134  Fed.  1019;  Jones  v.  Coatee 
(C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  249, 
196  Fed.  8S0. 

881.  Jones  v.  Coates  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  R.  249,  196  Fed.  860. 

To  be  **  notorious  "  the  possession  need  not 
be  advertised  to  the  public.  All  that  the 
stotnte  requires  is  that  there  shall  be  no 
attempt  at  ooncealment  of  the  possession, 
BO  effort  to  prevent  its  becoming  known.  In 
re  Woodward  (D.  C,  Tex.),  2  Am.  B.  R. 
233.  96  Fed.  260. 

888.  In  re  Bird  (D.  C,  Minn.),  24  Am. 
B.  R.  24,  180  Fed.  229,  in  which  case  it  was 
held  that  the  assignment  of  an  equity  in  per- 
sonal property  which  had  been  pledgea  to 
a  bank  to  secure  the  pa3^ent  of  a  debt,  with 
notice  to  the  bank,  operated  as  a  construc- 
tive deliverv  and  possession  of  the  property 
pledged  within  the  meaning  of  {  3-b. 

C£uige  in  possession. —  In  the  case  of 
Ozark  Cooperage  and  Lumber  Co.  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  835,  180  Fed.  105, 
it  appeared  that  a  written  contract  had 
been  made  between  the  bankrupt  and  a  cer- 
tain lumber  company,  whereby  the  company 
was  to  purchase  lumber  at  a  stipulated  price, 
which  was  to  be  sawed  and  pilecl  at  the  mills 
of  the  bankrupt  and  as  so  piled  was  to  be 
estimated  and  branded  with  the  petitioner's 
initials;  it  was  held  that  such  acts  con- 
stituted a  delivery  of  tiie  possession  of  the 
lumber.  The  court  said:  ''Some  kinds  of 
personal  property  may  be  readily  delivered 
from  band  to  hand,  and  interested  persona 


may  rightfully  expect  that  method  to  be 
observed.  In.other  cases  the  character  of  the 
property  and  the  cireiunstances  of  its  situa- 
tion preclude  such  a  delivery;  and  other 
indicia  or  a  change  of  ownership,  such  as 
signs,  brands  and  marks,  are  generally  ac- 
cepted as  sufficient.  Each  case,  however,  as  it 
arises,  should  be  determined  by  its  own 
peculiar  fscts  and  circumstances.  The  con- 
tract here  contemplated  that  the  newly  made 
lumber  should  remain  for  a  time  at  '*  - 
mills,  stacked  in  a  particular  way  for  curing 
and  seasoning  before  shipment.  That  was 
perhaps  necessary,  at  any  rate  it  was  entirely 
proper  and  it  cannot  be  said  that  while  so 
situated  it  was  not  lawfully  the  subject  of 
barter  and  sale." 

Constructive  knowledge  of  transfer. —  Un- 
der section  34>  of  the  bankrupt<7  act,  provid- 
ing that  the  petitioning  creditor  in  involun- 
tary proceedings  must  file  his  petition  with* 
four  months  after  the  beneficiary  takes  no- 
torious, exclusive,  or  continuous  possession  of 
the  property  transferred,  unless  he  has  re- 
ceived actual  knowledge  of  the  transfer  before 
then,  where  the  requisite  notoriety  of  the 
transferee's  possession  is  shown,  in  order  to 
sustain  an  mvoluntary  proceeding,  it  must 
appear  that  the  petition  has  been  filed  within 
four  months  of  such  possession,  actual  knowl- 
ed^  on  the  part  of  the  petitioning  creditor 
bemg  unnecessaij.  Jones  v.  Coates,  (C.  C. 
A.,  8th  Cir.),  28  Am.  B.  R  249,  196  Fed. 
860. 

in.  Jones  ▼.  CiMttca  (C.  C.  A,,  Sth  Ot.Y. 
S8  Am.  B.  B.  «4».  106  Fed.  8«0. 
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under  the  State  statute  are  either  required  or .  permitted  to  be  recorded,  the 
date  of  the  transfer  as  an  act  of  bankruptcy  will  be  the  date  of  recording  the 
deeds.^^  The  interpretation  placed  upon  the  language  of  §  60-a,  should 
also  be  applied  to  similar  language  used  in  §  3-b ;  so  that  if  the  recording  of 
a  deed  or  other  instrument  is  required  for  any  purpose  whatever,  it  must  be 
admitted  to  be  required  within  the  meaning  of  both  of  these  sections.^^ 
The  second  sentence  of  this  subsection  relates  to  the  time  when  the  four 
months'  period  will  begin  to  run.  It  has  as  yet  had  comparatiirely  little 
attention  from  the  courts.  The  manifest  purpose  of  the  subsection  is  to  pre> 
vent  the  escape  of  alleged  bankrupts  who  have  committed  or  concealed  acta 
of  bankruptcy  more  than  four  months  old.^ 

lY.  SOLVENCY  AS  A  DEFENSE. 

a.  When  insolyency  need  not  be  shown. — As  has  already  been  indicated, 
if  a  debtor  makes  a  general  assignment  for  the  benefit  of  his  creditors,''' 
or  if  he  admits  in  writing  his  inability  to  pay  his  debts  and  his  willingnese 
to  be  adjudged  a  bankrupt,®''  the  question  of  insolvency  is  immateriaL  If 
the  act  of  bankruptcy  consists  of  a  transfer  with  intent  to  hinder,  delay  or 
defraud  creditors,  the  petitioner  need  not  prove  insolvency  of  the  debtor,** 
but  the  debtor  himself  may  allege  his  solvency  as  a  defensa  We  have  already 
considered  the  necessity  of  proving  solvency  in  a  case  where  a  receiver  or 
trustee  has  been  appointed  to  take  charge  of  the  debtor'a  property.**^  Sub- 
sections  c  and  (2  of  §  3  do  not  apply  to  Qiis  act  of  bankruptcy.  The  burden 
of  proving  the  insolvency  of  the  debtor  would,  therefore,  seem  to  remain 
where  it  usually  is,  upon  the  creditor  who  asserts  the  insolvency.  The  reason 
for  this  is,  perhaps,  because  the  existence  of  a  receivership  usually  implies 
insolvency,  or  perhaps  because  the  papers  on  which  it  is  granted  were  thought 
equivalent  of  tne  books  and  examination  called  for  by  %  3-d.  In  any  event  to 
establish  this  act  of  bankruptcy  it  must  appear  that  the  receiver  or  trustee 
was  appointed  "  because  of  insolvency."  The  fact  of  insolvency  will  usually 
appear  from  the  record  of  the  proce^ngs  in  which  the  appointment  was 
made.  It  would  seem  necessary  for  petitioning  creditors  relying  on  this  act 
of  bankruptcy  to  allege  and  prove  insolvency,  both  at  the  time  of  the  ^ing 
and  of  the  commission  of  the  act  relied  on.'^^  It  is  not  necessary  in  this 
place  to  discuss  generally  what  constitutes  insolvency.  We  have  already  con- 
sidered it  under  §  1  (15)  where  the  tenuis  defined  and  we  will  hereafter 
consider  it  under  §  60  under  the  subject  of  "  preferences."  The  rules  relating 
to  the  proof  of  the  fact  of  insolvency  are  similar  in  all  cases. 

b.  Solvency  and  the  first  act  of  bankruptcy. —  It  is  conceivable  that  a  debtor 
may  have  been  insolvent  at  the  time  of  the  act  of  bankruptcy,  but  not  when 


334.  Ragan  v.  Donovan  (D.  C,  Ohio),  25 
Am.  B.  R.  311,  189  Fed.  138,  holding  that 
where  a  State  statute  provides  that  deeds, 
not  recorded,  although  good  as  between  the 
parties,  are  void  as  to  bona  fide  purchasers 
for  Tmlue  without  knowledge,  the  recording 
of  a  deed  is  "  required  **  within  the  meaning 

of  I  Snk 

SSO.  In  re  Beckhous  (C.  C.  A.,  7th  Cir.),  84 
Am.  B.  R.  880,  177  Fed.  141 ;  Loeser  v.  Bank  ft 
Trust  Co.  (C.  a  A.,  6th  ar.),  17  Am.  B.  B.  628, 
148  Fed.  878,  boldlnir  that  the  State  statute 
^•hfeh  reqnlrefl  the  cmireyance  or  transfer  to 
be  recorded  In  order  to  be  effectual  against  any 


class  of  persons.  Is  a  law  by  which  recordlnff  to 
required,  within  the  meaning  of  |  3-b. 

SSe.  Cltlaens'  Bank  v.  DePanw  Co.  (C.  C,  Ttfc 
Cir.),  5  Am.  B.  R.  845,  106  Fed.  926. 

Contlaniiiar  coneealnnait. —  The  concealment  of 
property  constltuUnip  an  act  of  bankruptcy  mny 
be  a  continuing  concealment  and  the  fbnr 
months  period  may  run  from  date  of  discovery. 
Katter  of  Havens  <C.  C.  A.,  2d  dr.),  42  Am. 
B.   R.  734,  256  Fed.  478. 

8S7.  See  ante,  p.  116. 

tSS.  See  ante,  p.  127. 

SSS.  See  ante,  p.  07. 

840.  See  ante,  p.  121. 

SI1.  Text  quoted  with  approval  In  In  t# 
Pir.kpn»  Mfpr.  fo.  (D.  C.  Cfiu).  20  An.  B.  & 
202,  204,  158  Fed.  894. 
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the  petition  id  filed.  Insolvency,  other  than  as  evidence  of  intent,  being 
unimportant  where  the  act  of  bankruptcy  consists  of  hindering,  delaying,  or 
defrauding  creditors,  it  was  both  proper  and  scientific  to  insert  this  sidh 
section,***  It  seems,  therefore,  that,  where  this  act  of  bankruptcy  is  relied 
on,  it  is  not  necessary  that  the  petitioning  creditors  either  allege  or  prove 
insolvency  at  either  period.'*®  Where  the  act  of  bankruptcy  consists  of  a 
transfer  with  intent  to  hinder,  delay  or  defraud  creditors  the  debtor  may 
allege  and  prove  that  he  was  not  insolvent  at  the  time  of  filing  the  petition 
against  him.  If  his  insolvency  at  such  date  is  proved  by  the  alleged  bankrupt 
the  proceedings  are  to  be  dismissed.  Where  solvency  is  allee^  as  a  defense  in 
such  a  case  the  burden  of  proving  solvency  is  on  the  all^!:ed  bankrupt.*^^ 
On  the  other  hand,  it  is  clear  that  proof  of  solvency  of  the  debtor  at  the  time 
the  petition  is  filed  is  a  complete  defense.®^  If  a  solvent  person  disposes 
of  any  of  his  property  with  the  intent  to  hinder,  delay  or  defraud  his  cred- 
itors, he  commits  an  act  of  bankruptcy ;  and  if  within  the  ensuing  four  months 
be  becames  insolvent,  a  petition  may  be  filed  against  him  and  he  may  be  ad- 
judicated a  bankrupt,  unless  it  appears  upon  proof  adduced  by  the  debtor  ^t 
he  was  solvent  at  the  time  the  petition  was  .filed.*^  Solvency  may  be  pleaded 
by  a  responding  creditor  as  well  as  by  the  alleged  bankrupt.®^  If  solvency 
is  relied  on  by  a  creditor  who  opposes  the  bankruptcy  of  the  debtor,  the  bur- 
den is  upon  the  creditor.^'' 
e.  Solvenoy  and  the  leoond  and  third  aett  of  bankruptcy. — (i)  Pboof  of 

INSOLVENCY. —  Soctiou  3-d  has  reference  to  the  second  and  third  acts  of  bank- 
ruptcy only.  Both  of  these  acts  are  constructive  or  legal  fraud,  but  insolv- 
ency is  an  essential  element  and  must  be  proved  before  adjudication.  The 
burden  of  proving  insolvency  would,  therefore,  seem  to  be  upon  the  petition- 
ing creditors.***  Insolvency  in  both  of  these  cases  must  be  shown  to 
have  existed  when  the  acts  were  committed;  solvency  or  insolvency  at  the 


SIS.  In  re  Peaae  (D.  C,  Mioh.)»  12  Am. 
B.  R.  86,  129  Fed.  446. 

848.  In  re  West  (D.  C,  Va.),  1  Am.  B.  R. 
261;  s.  a,  West  Co.  v.  Lea,  174  U.  S.  5$K), 
2  Am.  B.  R.  463,  43  L.  Ed.  1098;  In  re  Stein- 
inser  (C.  C.  A.,  5tli  Cir.),  6  Am.  B.  R.  68, 
IW  Fed.  691;  In  re  Pease  (D.  C,  Mich.), 
12  Am.  B.  R.  66,  129  Fed.  446. 

t43m.  Matter  of  Wellesley  (D.  C,  Cal.),  42  Am. 
B.  B.  412  252  Fed.  854.  citing  Collier  on  Bauk- 
niptcy    (10th   ed.),  84. 

344.  Elliott  ▼.  Teoppner,  0  Am.  B.  R.  50.  187 
U.  S.  827. 

Solveney  when  the  petition  waa  filed,  la  im- 
portant only  as  a  defense  to  an  act  of  bank- 
mptcj  under  clause  1  of  I  3-a,  and  the  burden 
of  proving  this  la  on  the  alleged  bankrupt. 
Acme  Food  Co.  v.  Meier  (C.  C.  A.,  6th  dr.).  18 
Am.  B.  R.  550,  153  Fed.  74,  citing  West  Co.  v. 
I^ea,  174  U.  S.  690,  2  Am.  B.  B.  468,  48  L.  Bd. 
10G8. 

845.  IntolTency  after  txmnsfer. —  In  the 
case  of  In  re  Larkin  (D.  C,  N.  Y.),  21  Am. 
B.  R.  711,  168  Fed.  100,  the  court  said: 
''The  person  is  not  permitted  to  convey, 
transfer,  conceal  or  remove  any  part  of  his 
property,  with  intent  to  hinder,  delay  or  de- 
frand  his  creditors  and,  on  hecoming  insolvent 
within  four  months  thereafter,  escape  the 
bankruptcy  law  by  showing  that  he  was 
solvent  when  he  so  conveyed,  transferred,  con- 


cealed or  removed  his  property."  In  the  ease 
of  In  re  Hughes  (D.  C,  N.  Y.),  26  Am. 
B.  R.  556,  183  Fed.  872,  it  was  held  that  • 
conveyance  made  with  intent  to  hinder  and 
delay  creditors,  although  no  fraudulent  in- 
tention was  shown  or  suspected,  was  prima 
facie  a  fraudulent  transfer  coniatituting  an 
act  of  bankruptcy,  under  the  first  clause  of 
the  section,  and  that  the  allesed  bankrupt 
must  submit  to  bankruptcy  in  toe  absence  of 
proof  that  he  was  solvent  when  the  petition 
was  filed. 

346.  In  re  West  (D.  C,  Vs.),  1  Am.  B. 
R.  261. 

347.  In  re  West  (C.  C.  A.,  2d  ar.).  5 
Am.  B.  R.  734,  108  Fed.  940. 

848.  Knittel  v.  McGowan  (D.  C,  Pa.),  14 
Am.  B.  R.  209,  134  Fed.  498;  revd.  on  other 
grounds  in  McGowan  v.  Knittel  (C.  C.  A., 
3d  Cir.),  15  Am.  B.  R.  1,  134  Fed.  498; 
Matter  of  Electron  Chemical  Co.  (D.  C,  N. 
Y.),  31  Am.  B.  R.  471,  208  Fed.  954.  As  to 
uncorborated  testimony  of  bankrupt  prov- 
ing insolvency,  see  Collett  v.  Bronx  National 
Bank  (D.  a,  N.  Y.),  29  Am.  B.  R.  454,  211 
Fed.  111. 

As  to  proof  of  insolvency,  see  cases  cited 
in  Am.  B.  R.  Dig.,  91  262-265. 
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time  of  the  filing  of  the  petition  can  only  have  a  reflex  importance^  if  any.^^ 
In  shady  failures^  it  reaults  in  the  alleged  bankrupt  being  silent  on  the 
question  of  insolvency^  thus  eliminating  it  from  the  case  at  the  outset.  When 
the  bankrupt  does  put  solvency  at  issue  and  appears  and  gives  testimony,  the 
burden  shifts  again  to  the  petitioning  creditors.'^ 

(2)  Pboduction  of  books,  papbbs  and  accounts. —  Under  this  sub- 
section the  alleged  bankrupt  must  appear  with  his  books,  papers  and 
accounts  and  submit  to  an  examination  as  to  all  matters  tending  to  estab- 
lish solvency  or  insolvency;  if  he  fails  so  to  do  the  burden  is  on  bim.^^ 
It  is  no  excuse  that  a  debtor  engaged  in  business  kept  no  books,  or  that 
he  has  lost  them;  if  he  does  not  keep  them  and  know  where  they  are, 
the  burden  will  rest  on  him  to  show  that  he  is  solvent.*^  The  statute 
does  not  require  that  the  failure  to  produce  books  and  papers  be 
wilful  or  contumacious,  in  order  to  throw  upon  the  bankrupt  the  burden  of 
proving  £is  solvency ;  the  failure  to  produce,  and  the  absence  of  a  satisfactory 
explanation  is  sufficient.'"  The  books,  papers,  and  acooimts  referred  to  are 
those  material  in  determining  an  alleged  bankrupt's  financial  condition.*^ 
The  books  of  the  alleged  bankrupt  are  competent,  but  not  conclusive  evidence 
on  the  question  of  insolvency.*"  The  earlier  cases  where  the  meaning  of  this 
subsection  has  been  in  question  are  cited  in  the  note."* 


S4B.  Acme  Food  Co.  v.  Iiieier  (C.  C.  A., 
6th  Cir.),  18  Am.  B.  R.  660,  168  Fed.  74; 
In  re  Eome  Planing  MillB   (D.  C,  N.  Y.), 

3  Am.  B.  R.  123,  06  Fed.  812.  Thia  distinc- 
tion is  also  discussed  in  considering  the 
essential  elements  of  the  second  and  third 
acts  of  bankruptcy.     See  ante,  pp.  08,  106. 

In  the  case  of  Matter  of  McCartney  (D.  C, 
Pa.),  26  Am.  B.  R.  648,  188  Fed.  816,  the 
evidence  was  held  sufficient  to  sustain  a  find- 
ing that  the  alleged  bankrupt  was  insolvent 
at  a  time  when  he  permitted  his  wife  and  an- 
other creditor  to  secure  judgments  against 
him  and  to  levy  upon  his  property. 

860.  Bogen  &  TrummeU  v.  Protter  (C.  C. 
A.,  3d  Cir.),  12  Am.  B.  R.  288,  120  Fed. 
633;  McGowan  v.  Knittel  (C.  C.  A.,  3d  Oir.), 
16  Am.  B.  R.  1,  137  Fed.  1016,  revg.  14  Am. 

B.  R.  209,  137  Fed.  463. 

861.  See  In  re  Taylor  (C.  C.  A.,  7th  Cir.), 

4  Am.  B.  R.  616,  102  Fed.  728;  In  re  Cod- 
dington  (D.  C,  Pa.),  0  Am.  B.  R.  243,  123 
Fed.  891;  Bogen  &  Trummell  t.  Protter  (C. 

C.  A.,  6th  Cir.),  12  Am.  B.  R.  288,  120 
Fed.  633;  Matter  of  Rosenblatt  (D.  C,  Pa.), 
16  Am.  B.  R.  306,  143  Fed.  663. 

Failure  to  produce  books  and  papers^ — 
Where  the  allied  bankrupt  fails  to  produce 
certain  accounSi  and  notes  material  on  the 
question  of  solvency,  and  stated  several  times 
during  the  trial  tnat  he  would  do  bo,  with- 
out at  any  time  making  an  apparent  effort 
to  procure  them,  the  burden  of  proving  his 
solvency  rests  upon  the  bankrupt.  Oum- 
mins  Grocery  Co.  v.  Talley  (C.  C.  A..  6th 
Cir.),  26  Am.  B.  R.  484,  187  Fed.  607. 

862.  Bogen  &  Trummell  v.  Protter  (C.  C. 
A.,  eth  Cir. ) ,  12  Am.  B.  R.  288,  129  Fed.  633. 

868.  Books  required  in  business;  explaaa- 
tioB. —  In  the  case  of  Bogen  ft  Trummell  r. 


Protter  (C.  C.  A.,  6th  Cir.),  12  Am.  B.  R. 
288,  120  Fed.  683,  it  was  held  that  under 
§  3-d,  a  merchant  is  required  to  produce 
such  books,  invoices,  etc.,  aa  should  properly 
be  kept  in  his  business  and  which  are  neces- 
sary to  cAiow  the  amount  of  his  assets  and 
liabilities,  and  that  his  failure  to  do  so, 
without  satisfactory  explanation,  casts  upon 
him  the  burden  of  proving  his  solven^.  In 
the  case  of  Oummins  Grocery  Co.  v.  Talley 
(C.  C.  A.,  6th  Oir.),  26  Am.  B.  R.  484,  187 
Fed.  607,  the  court  said:  "The  evidence 
in  this  case  does  not  indicate  tiiat  there 
was  any  intentional  refusal  on  the  part  of 
the  respondent  to  produce  the  papers  and  ac- 
counts relating  to  the  item  in  question,  nor 
that  his  failure  to  do  so  was  contumacious. 
But  the  statute  does  not  require  tiiat  failure 
be  wilful  or  contumacious,  in  order  to  throw 
upon  the  banknipt  the  burden,  which  is  not 
a  drastic  <me,  of  proving  his  solvency.  Tlie 
failure  to  make  such  production  must  be 
satisfactorilv  explained;  under  the  facts 
stated,  the  failure  was  not  satisfactorily  ex- 
plained, and  it  follows  that  the  burden  of 
proof  of  solvency  was,  by  Ahe  statute,  thrown 
upon  the  all^fed  bankrupt."  The  burdm  is 
not  shifted  to  the  petitioning  creditors 
merely  by  reason  of  the  fact  that  the  books, 
etc.,  are  in  the  possession  of  the  marshal 
under  an  order  to  seize  and  hold.  In  re 
Desha  ft  Willfong  (D.  C,  Hawaii),  30  Am. 
B.  R.  130. 

854.  Bogen  ft  Trummell  v.  Protter  (C.  C. 
A.,  6th  C»r.),  12  Am.  B.  R.  288,  120  Fed. 
563. 

866.  In  re  Docker-Foster  Co.  (D.  C,  Pa.), 
10  Am.  B.  R.  684,  123  Fed.  100. 

866.  The  following  will  be  found  of  some 
value:    Lea  Bros.  v.  West  Co.  (D.  C.,  Pa.), 
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y.  BOND  on  taking  possession  of  BANKRUPT'S  PROPERTY  BEFORE 

ADJITDICATION. 

a.  Bequirement  as  to  bond. —  Section  3-e  requires  a  petitioner  or  applicant 
to  give  bond  where  it  is  sought  to  take  charge  of  and  hold  property  of  the 
allied  bankrupt  prior  to  the  adjudication  and  pending  a  hearing  on  the 
petition.  This  requirement  fits  into  remedies  either  granted  by  or  implied 
from  §  2.^^  It  differs  from  §  69-a,  in  that  there  the  authority  to  issue  the 
warrant  should  rest  upon  a  showing  of  neglect  by  the  bankrupt  of  his  prop- 
erty. Here,  this  subsection  has  to  do  only  with  the  bond  and  the  remedies 
thereunder,  and  limits  the  power  of  seizure  that  flows  from  §  2  (3)  and  (15), 
by  requiring  tho  giving  by  the  petitioning  creditors  of  a  bond  against  the  pos- 
sible dismissal  of  their  proceedings.^**®  The  order  appointing  a  receiver  of 
the  allied  bankrupt's  property  should  require  the  petitioners  to  give  the  bond 
before  the  receiver  takes  possession.®^  Under  the  general  statutes,  a  bond 
by  a  single  surety  company  wiU  be  sufficient®*^  It  should  be  noted  also  that, 
unlike  §  69-ay  there  is  here  no  provision  for  releasing  property  seized,  on 
the  filing  of  another  bond  by  the  allied  bankrupt.  It  is  presumable,  how- 
ever, that  the  court,  under  the  broad  powers  conferred  by  §  2  (15),  could 
withdraw  its  officer  on  receipt  of  a  satisfactory  bond  or  cash  indemnity. 

b.  Bemedies  under  bond;  costs. —  The  purpose  of  the  bond  is  to  indemnify 
the  alleged  bankrupt  against  '^  all  costs,  expenses,  and  damages  occasioned 
by  such  seizure,  taking,  and  detention,"  if  it  should  prove  upon  final  trial 
that  the  debtor  was  not  a  bankrupt  and  that  his  custody  of  the  property  should 
not  have  been  disturbed.®®^  The  section  does  not  apply  to  any  other  kind  of 
a  bond,  so  that  the  remedy  is  not  applicable  in  an  action  upon  a  bond  given 
to  restrain  an  execution  sale  of  the  bankrupt's  property.®®^  Under  this 
subdivision  counsel  fees^  expenses  and  damages  provided  for  the  seizing  and 
holding  of  the  property  of  an  alleged  bankrupt  are  for  special  services  or 
damages  occasioned  by  reason  of  ihe  wrongful  taking  of  the  property  of 
another.®®®  Costs,  as  in  a  suit  in  equity,  are  also  authorized  in  all  involuntary 
cases  by  General  Order  XXXIV.  By  the  last  paragraph  of  the  subsection, 
if  the  petition  is  dismissed  or  withdrawn,  the  respondent  must  be  ^'  allowed  '^ 
such  "  costs."  By  the  last  sentence,  the  same  "  shall  be  fixed  and  allowed  by 
the  court"  Stripped  of  surplusage,  these  words  undoubtedly  mean  that  the 
court,  in  dismissing  or  on  the  withdrawal  of  the  petition,  may  tax  counsel 
fees,  costs,  expenses,  and  damages,  and  thus  liquidate  the  amount  of  the 
liability  of  the  obligors.®®*    Counsel  fees  expended  and  damages  provided  by 


1  Am.  B.  R.  261,  91  Fed.  237;  8.  c.  on  ap- 
peal, supra;  Bray  v.  Cobb  (D.  C,  N;  Y.), 
1  Am.  B.  R.  153,  91  Fed.  102;  In  re  Rome 
Planing  Mills  (D.  C,  N.  Y.),  3  Am.  B.  R. 
766,  99   Fed.   137. 

367.  See  Bankr.  Act,  §  2  (3),  And  (15), 
'Onte. 

35S.  For  forms,  see  Forms  Nos.  8,  9  and 
10. 

359.  Matter  of  HafT  (C.  C.  A.,  2d  Gr.), 
13  Am.  B.  R.  354,  135  Fed.  742,  68  C.  a 
A.  340,  in  which  the  order  was  vacated  be- 
cause of  the  petitioner's  failure  to  give  the 
bond. 

Waiver  of  b<md. —  If  an  alleged  bankrupt 
consents  to  the  appointment  of  a  receiver 
without  bond,  he  cannot  obJMt,  if  the  peti- 
tion be  dismissed,  to  the  payment  of  neces- 


Aary  disbursements  out  of  the  funds  in  the 
receiver's  custody.  Matter  of  Independent 
Mach.,  etc.  Corp.  (C.  C.  A.,  2d  Cir.),  41  Am. 
B.  R.  517,  251  Fed.  484. 

360.  See  discussion  imder  Section  Fifty  of 
this  work,  post.  As  to  sufficiency  of  a  surety 
company  bond  not  joined  in  by  the  appli- 
cants, see  discussion  of  Referee  Hotchkiss  in 
Matter  of  Sears  (D.  C,  N.  Y.),  10  Am.  B. 
R.  389,  117  Fed.  294. 

361.  Matter  of  McKenzie  (D.  C,  Wash.), 
34  Am.  B.  R.  Ill,  219  Fed.  630. 

368.  In  re  Hines  (D.  C,  Or.),  16  Am.  B. 
R.   538,   144  Fed.  147. 

863.  Matter  of  Wise  (D.  C,  Wash.),  32 
Am.  B.  R.  510,  212  Fed.  567. 

364.  In  re  Nixon  (D.  C,  Mont.),  6  Am. 
B.  R.   693,  110  Fed.   633;   Matter  of  Sears, 


136 


Acts  op  Bawkbuptcy. 


[§  3^, 


this  subdivision  are  not  taxable  in  the  bankruptcy  proceeding,  but  are  to  be 
recovered  in  an  independent  suit  upon  the  bond  provided.^^  The  language  of 
the  statute  creates  a  new  right  which  is  not  dependent  upon  the  existence  of 
either  malice  or  lack  of  probable  cause  in  instituting  the  proceedings ;  damageSy 
costs,  counsel  fees  and  expenses,  must  be  allowed  by  the  bankruptcy  court 
alone,  upon  the  dismissal  or  withdrawal  of  the  petition.'^  The  only  counsel 
fees  allowable  are  those  for  services  performed  in  proper  efforts  to  secure  the 
discharge  of  the  property  from  the  writ  of  seizure.'^  Only  the  costs^  expenses 
and  damages  resulting  from  the  seizure  and  detention  of  the  alleged  bank- 
rupt's property,  may  be  taxed  ;'*  the  law  cannot  be  invoked  to  recover  costs 
Hnd  expenses  occasioned  in  making  a  successful  defense  to  the  charge  of  bank- 
ruptcy,*^^   And  the  costs  should  only  be  allowed  against  the  person  upon  whose 


Hambert  &  06.  (D.  C,  N.  T.),  10  Am.  B.  R. 
389,  128  Fed.  275;  In  re  R.  H.  WiUiamB 
(D.  C,  Ark.),  9  Am.  B.  R.  736,  120  Fed.  34; 
M»tter  of  Weisebord  (D.  C,  N.  J.),  39  Am. 
B.  R.  243,  241  Fed.  516;  Matter  of  TeruBaki 
(D.  a.  Wash.),  39  Am.  B.  R.  256,  238  Fed. 
934. 

Coimsel  Feet.—- Special  counsel  fees  in- 
curred because  of  the  seizure  may  be  al- 
lowed. In  re  Ghiglione  (D.  C,  N.  Y.),  1 
Am.  B.  R.  590,  93  Fed.  386;  In  re  Hines 
(D.  C.  Or.).  16  Am.  B.  R.  538,  541,  144 
Fed.  147.  If  there  has  been  no  seizure, 
counsel  fees  are  not  to  be  awarded  and  the 
fact  that  a  temporary  injunction  was  granted 
restraining  certain  creditors  of  the  alleged 
bankrupt  from  paying  over  money  to  him, 
does  not  make  it  a  seizure  so  as  to  authorize 
such  an  allowance.  In  re  Williams  (P.  C, 
Ark.),  9  Am.  B.  R.  736,  120  Fed.  34. 

865.  Matter  of  Wise  (D.  C,  Wash.)»  32 
Am.  B.  R.  510,  212  Fed.  567. 

366.  R^t  to  damages;  where  suit  to  be 
brovi^t. —  In  the  case  of  Hill  Co.  ▼.  Oon- 
tractors'  Supply  &  Equipment  Co.  (App.  Ct., 
HI.),  156  111.  App.  270,  24  Am.  B.  R  84,  the 
court  said:  "A  new  right  is  created  by  sec- 
tion 3  (e).  Without  this  provision  no  dam- 
ages could  be  recovered  on  the  dismissal  of 
the  petition  unless  malice  and  lack  of 
probanle  cause  appeared.  The  statutory  right, 
however,  is  not  dependent  upon  the  eidstence 
of  either  malice  or  lack  of  probable  cause. 
But  the  statute  creating  the  right  also  pro- 
vides a  specific  remedy;  indeed  it  creates 
BO  right  distinct  from  and  independent  of 
the  remedy.  The  language  is  not  that  the 
plaintiff  shall  be  entitled  to  damages  which 
may  be  allowed  by  the  court,  but  that  he 
shall  be  allowed  his  damages  and  that  these 
shall  hg  fixed  and  allowed  by  the  court.  This 
clearly''  does  not  mean  by  any  court,  but  by 
the  bankruptcy  court.  In  other  words,  the 
new  right  is  not  to  sue  for  d&mages,  but  to 
have  damages  allowed  in  the  bankruptcy 
proceedings  by  the  bankruptcy  court." 

867.  In  re  Smith  (D.  C,  6a.),  8  Am.  B. 
R  55,  113  Fed.  993. 

CovBiel  feet  of  an  alleged  bankrupt  kk  a 


proceeding  to  ascertain  damagea  oooasioned 
through  the  seizure  of  his  property  by  the 
receiver  in  bankruptcy,  were  oocaaioned  by 
the  seizure,  and  are,  therefore,  allowable. 
Matter  of  Weissford  (D.  C,  N.  J.),  89  Am. 
B.  R  243,  241  Fed.  516. 

868.  Matter  of  Weissford  (D.  C,  K.  J.), 
39  Am.  B.  R  243,  241  Fed.  516. 

Allowances  for  seizure. —  In  the  ease  of 
In  re  Smith  (D.  C,  Okl.),  16  Am.  B.  R. 
478,  146  Fed.  923,  it  was  held  that  the  al- 
leged bankrupt,  on  a  dismissal  of  the  peti- 
tion, cannot  be  allowed  for  (1)  counsel  fees 
for  services  rendered  in  opposing  the  peti- 
tion and  securing  its  dismissal,  (2)  loss  of 
credit  claimed  to  have  been  occasioned  by 
the  seizure  of  his  goods  and  closing  up  his 
business,  w'here  by  his  conduct  before  the 
proceedings  in  bankruptcy,  he  had  destroyed 
and  materially  impaired  lus  credit,  (3)  the 
costs  and  expenses  allowed  to  the  receiver 
in  bankruptcy  for  care  and  sale  of  the  goods 
taken  under  the  order  of  seizure,  but  tnere- 
from  should  be  deducted  taxes  assessed 
against  the  bankrupt,  but  paid  by  the  re- 
ceiver. Selkregg  v.  Hamilton  (D.  CL,  Pa.), 
16  Am.  B.  R  474,  144  Fed.  557,  awarding 
damages  caused  by  the  freezing  and  burst- 
ing of  pipes  in  the  factory  while  the  marahsl 
was  in  possession. 

Expenses  of  receivership. —  A  bond  given 
by  petitioning  creditors  upon  t^he  appoint- 
ment of  a  receiver  conditioned  to  pay  their 
costs  and  damages  does  not  cover  a  claim 
for  the  expenses  of  the  receivership.  Mat- 
ter of  £1  Sevilla  Restaurant  (D.  C.,  Fla.)^ 
41  Am.  B.  R.  608,  253  Fed.  410. 

The  expense  of  the  appointment  of  a  re- 
ceiver should  be  imposed  upon  the  petition- 
ing creditors  in  the  first  instance,  but  the 
receiver  who  is  acting  as  an  officer  of  the 
court  should  not  be  charged  with  expenses 
necessarily  incurred  in  the  performance  of 
his  duties.  Matter  of  Independent  Mach. 
etc.  Corp.,  Inc.  (C.  C.  A.,  2d  Cir.),  41  Am. 
B.  R  517,  251  Fed.  484. 

868a.  Matter  of  Ohio  Motor  Car  C6.  (C. 
C  A.,  6th  Cir.),  39  Am.  B.  R  218,  241  Fed. 
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application  the  property  was  seized  and  detained,*^  and  should  not  be  in  ex- 
<5e6s  of  the  aggregate  of  the  bonds  executed  by  the  petitioning  creditors.*** 
There  is  no  liability  except  for  the  usual  costs^  unless  it  appears  that  the  peti- 
tioners acted  without  probable  cause  and  maliciously.'^  And  if  it  appears 
that  the  estate  suffered  no  loss  by  the  seizure^  but,  on  the  contrary,  resulted  in 
actual  gain,  none  of  the  costs  and  expenses  incident  to  the  receivership  should 
be  charged  against  the  applicant*^  Where  judgment  is  awarded  against  the 
petitioning  creditors  and  their  bondsmen  for  counsel  fees,  costs,  disbursements 
and  expenses  incurred  in  the  proceeding  a  petition  for  a  claim  for  damages  un- 
der §  69-a  for  a  wrongful  seizure  of  the  alleged  bankrupt's  property,  will  not  be 
sustained.*''  A  judgment  recovered  by  a  petitioning  creditor  against  the  al- 
lied bankrupt  subsequent  to  the  dismissal  of  the  petition  may  be  set-off  against 
any  damages  awarded  to  the  alleged  bankrupt.'™  The  only  liability  upon  a 
bond  given  under  this  subsection  is  to  those  who  were  respondents  when  the 
bond  was  given ;  if  a  subsequent  respondent  wishes  protection  he  must  move 
for  a  new  bond.*^  The  alleged  bankrupt  should  file  his  bill  of  costs  with  the 
clai'k,  and  give  notice  to  the  creditora"*  It  has  been  thought  that  the  court 
may  also  enter  judgment  on  the  bond.  This  is  doubtful.  The  obligors  are  not 
parties  to  the  proceeding.  Besides,  a  comparison  of  this  paragraph  with  that 
of  the  Henderson  bill  '^  shows  that  a  specific  grant  of  power  to  that  end  was 
dropped  out  before  the  bill  was  passed. 


330;  Matter  of  Terusaki  (D.  C,  Wash.),  3^ 
Am.  6.  R.  256,  238  Fed.  934;  Matter  of 
Weissford  (D.  C,  N.  J.),  3»  Am.  B.  R.  243, 
241  Fed.  &16. 

Poasesdoii  not  taken  by  receiver. —  Where 
the  property  of  an  alleged  bankrupt  was  not 
taken  poeseseion  of  by  the  receiver  in  bank- 
fVLpbcj,  but  remained  in  poflBession  of  a 
sheriff  under  foreclosure  proceedings  until 
after  the  trial  of  the  issue  in  bankruptcy, 
the  bankrupt  cannot  recoup  any  damages 
from  the  petitioner's  bondsmen.  Matter  of 
Terusaki,  39  Am.  B.  R.  256,  238  Fed.  934. 

868.  In  re  Ward  (D.  C,  N.  J.),  29  Am. 
B.  R.  547,  203  Fed.  769. 

869a.  Matter  of  Weissford  (D.  C,  K.  J.), 
39  Am.  B.  R.  243,  241  Fed.  516. 

870.  Matter  of  Moehs  (D.  C,  N.  Y.),  22 
Am.  B.  R.  286,  174  Fed.  165. 

Action  for  malicious  prosecution. —  Even  if 
the  damages  allowed  in  the  bankruptcy  pro- 


ceedings were  inadequate  the  alleged  bank- 
rupt cannot  afterwaras  sue  in  a  State  court 
for  a  malicious  prosecution  to  recover  the 
same  damages.  Kennedy  v.  National  Jewel- 
er's Board  of  Trade  (Sup.  Ct.,  N.  Y.),  39 
Am.  B.  R.  85,  175  App.  Div.  735. 
871.  In  re  Ward   (D.  C,  N.  J.),   29   Am. 

B.  R.  547,  203  Fed.  769. 

87t.  Nixon  v.  Fidelity  &  Deposit  C6.   (G. 

C.  A.,  9th  ar.),  18  Am.  B.  R.  174,  150  Fed. 
574.  See  also  Kennedy  v.  Nat.  Jeweler's 
Board  of  Trade  (N.  Y.  Sup.  Ot.),  39  Am.  B. 
R.  85,  175  App.  Div.  (N.  Y.)   735. 

878a.  Matter  of  Weissford  (D.  C,  N.  J.), 
39  Am.  B.  R.  243,  241  Fed.  516. 

878.  In  re  Spalding  (C.  C.  A.,  2d  dr.),  17 
Am.  B.  R.  667,  150  Fed.  120. 

874.  In  re  Haessler-Kohlhoff  Carbon  Co. 
(D.  C  Pa.),  14  Am.  B.  R.  381,  135  Fed.  867. 

876.  Cong.  Rec,  55th  Cong.,  2d  Sess.^  Vol. 
31,  p.  2039,  I  2. 


SECTION   FOUR 


WHO  MAT  BECOME  BAlfXRUPTS. 

§  4.  Who  may  become  bankrnpts. — a  Any  person,  exoept  a 
municipal,  railroad,  insurance  or  hanking*  corporation,  shall  be 
entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt 

b  Any  natural  person,  except  a  wage-earner  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated 
company,  and  any  moneyed,  business,  or  commercial  corporation,^ 
except  a  municipal,  railroad,  insurance  or  banking  corporation* 
owing  debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be 
adjudged  an  involuntary  bankrupt  upon  default  or  an  impartial  trials 
and  shall  be  subject  to  the  provisions  and  entitled  to  the  benefits  of 
this  Act. 

The  bankruptcy  of  a  corporation  shall  not  release  its  officers, 
directors,  or  stockholders,  as  such,  from  any  liability  under  the  laws 
of  a  State  or  Territory  or  of  the  United  States. 


Aailogou  proTiaions:  In  U.  S.:  As  to  voluntary  bankruptcy,  Act  of  1867,  ||  11,  36,  37  r 
R.  S.,  II  6014,  6121,  6122;  Act  of  1841,  |{  1,  14.  As  to  inToluntary  bankrupt^. 
Act  of  1867,  I  39  (aa  amended  by  Act  of  July  27,  1868) ;  R.  S.,  |  5021  (aa 
amended  by  Acta  of  June  22,  1874,  and  July  26,  1876),  |  5122;  Act  of  184U 
II  1,  14;  Act  of  1800,  H  1,  2. 

In  Eng.:    Act  of  1883,  ||  4  (1),  115. 

In  Can.:    Act  of  1919,  ||  4,  8,  9.  ^       .  ,^ 

Croaa-references:    To  the  Uw:    Generally  to  ||  1  (6)  (19),  2  (1)3  5,  6,  7,  18,  19  and  59. 

To  the  General  Orders:    Generally  to,  V,  VI,  VU,  VIII  and  IX. 

To  the  Forms:    Noe.  1,  2,  3,  11,  12. 


SYNOPSIS  OF  SECTION. 

VmO  MAY  BBCOMB  BAHKRITPTS. 

L  Who  May  Beoome  Bankrupts,  139. 

a.  HUAory  and  comparative  legidaiionf  139. 

b.  Amendatory  act  of  190S,  140. 

c.  Amendatory  ad  of  1910,  140. 


•  The  amendment  of  1910  is  in  italics.  The  amendment  omitted  from  clause  b  the  worda 
•*  Corporation  engaged  principally  in  manufacturing,  trading,  printing,  publishing,  mining 
or  mercantile  pursuits,"  and  also  the  last  sentence,  as  to  private  bankers. 

[138] 


§  4.]  Stnofsib  of  Section.  138t 

TL  Voluntary  Bankn^tcyy  Z4x. 

a.  Persons  who  may  file  petUion;  debts,  141. 

(1)  In  general,  141. 

(2)  Jurisdictional  pacts,  141. 

(3)  Corporations  may  become  voluntary  bankrupts,  142. 

(4)  Infants,  144. 

(5)  Lunatics,  145. 

(6)  Married  women,  146. 

(7)  Aliens,  146. 

(8)  Indians,  146. 

(0)  Estates  of  decedents,  146. 
(10)  Partnerships,  147. 

in.  Involuntaiy  Bankraptcy,  147. 

a.  Persons  who  may  be  adjudged  irwolurUary  bankrupiSy  147. 

(1)  In  general,  147. 

(2)  Status  of  alleged  bankrupt;  time,  147. 

(3)  Wage-earners,  149. 

(4)  Persons  engaged  chiefly  in  farming  or  the  tillage  of  the 

•^  '    soil,  149. 
(I)  In  general,  149. 
(II)  Chi^  occupation,  150. 
(Ill)  Lease  of  farm,  151. 

(5)  Practice  and  pleadings,  151* 

b.  CorporaHons  which  may  be  adjudged  inwAuniary  bankrupts,  152. 

(1)  In  general,  152. 

(2)  Exceptions  as  to  insurance  and  banking  corporations,  152. 

(3)  Dissolution  of  corporation,  153. 

(4)  Unincorporated  companies,  154. 

(5)  Cases  under  act  prior  to  amendment  of  1910,  155. 

(6)  Practice  and  pleadings,  155. 

c.  Effed  of  bankruptcy  of  corporations,  156. 

(1)  In  general,  156. 

(2)  Liability  of  officers,  directors  or  stockholders,  157. 
Appendix;  Corporations  Subject  to  Bankruptcy  Prior  to  Amendment 

OF  1910,  157. 

a.  "  Engaged  principally  in,''  157. 

b.  Manufacturing  corporations,  158. 

c.  Trading  corporations,  160. 

d.  "  Printing  "  and  "  publisking,''  162. 

e.  Mercantile  pursuits,  162. 

f.  Mining  corporations,  162. 


L  WHO  MAY  BECOME  BAHKRUPTS. 

a.  History  and  comparative  legislation. —  Originally,   bankruptcy  was  avail- 
able to  traders  only.      In  most  of  the  Latin  countries,  it  is  still  limited  to 


140  Who  May  Become  Bakxbttpts.  [§  4. 


those  who  are  "  habitually  occupied  In  commercial  transactioiiB/*  ^  This  con- 
tinued to  be  the  law  of  England  until  the  act  of  1861,  though  prior  to  that 
time  a  remedy  somewhat  eqiiivalent  was  granted  to  non-traders  through  numer- 
ous insolvent  debtor  ac^s.  To-day,  any  English  "  debtor "  may  be  adjudged 
a  bankrupt^  The  Canadian  act  applies  to  all  debtors  except  that  wage  earn- 
ers and  farmers  may  not  be  adjudged  involuntary  bankrupts.  It  includes  part- 
uerFihip3  and  corporations.^  Our  first  law,  being  purely  involuntary,  applied  only 
to  "  merchants  .  .  .  actually  using  the  trade  of  merchandise,  ...  or 
as  a  banker,  broker,  factor,  underwriter,  or  marine  insurer "  ^  —  the  latter 
clause  a  somewhat  unscientific  extension  of  the  meaning  of  "  trader."  The 
voluntary  features  of  the  law  of  1841  were  available  to  **  all  persons  owing 
debts,"*  and  in  this  it  was  the  exact  equivalent  of  the  present  law;  while 
the  involuntary  features  were  confined  to  the  same  persons  as  the  previous 
statute.  Under  the  act  of  1867,  any  person  "  owing  debts  provable  in  bank- 
ruptcy exceeding  $300  "  *^  might  file  a  voluntary  petition  or  be  thrown  into 
involuntary  bankruptcy,  the  distinction  as  to  traders  having,  as  in  England, 
by  this  time  entirely  vanished.  Partnerships  are,  in  England,  amenable  to 
bankruptcy,*  but  corporations  are  not.  Our  first  bankruptcy  law  seems  to 
have  been  silent  as  to  both  conmiercial  entities.  The  law  of  1841  provided 
for  partnership  bankruptcies,  but  not  for  those  of  corporations.  Our  statute 
of  1867  put  partnerships  on  the  same  footing  as  individuals;  and  as  to 
corporations  was  much  broader  than  the  present  law,  as  it  existed  prior  to 
the  amendments  of  1910.'' 

b.  Amendatory  act  of  1903. —  The  change  as  to  the  bankruptcy  of  corpora- 
tions is  discussed  later  in  this  section.®  The  Ray  amendatory  bill  added 
mining  corporations  to  those  liable  to  involuntary  bankruptcy,  and  permitted 
those  classes  of  corporations  which  might  be  petitioned  against,  to  ask  for 
voluntary  bankruptcy,  provided  their  stockholders  took  certain  preliminary 
steps.  Corporations  are  now  more  general  than  partnerships,  and,  even  in 
the  smaller  communities,  are  increasing  in  number  and  importance;  many  of 
them,  not  being  strictly  either  "  trading  "  or  "  mercantile  "  associations,  wer^ 
vnthout  apparent  reason,  exempted  from  the  operation  of  this  uniform  national 
law.  But  the  Senate  amendments  struck  out  even  the  provisions  of  the 
House  bill  making  the  voluntary  bankruptcy  of  purely  business  corporations 
possibla  Thus  the  only  substantial  change  was  the  insertion  of  the  word 
"  mining,"  considered  later. 

c.  Amendatory  act  of  1910.—  The  amendatory  act  of  1910  carried  into  the 
bankruptcy  law,  provisions  whichi  were  sought  to  be  incorporated  by  the 
Ray  amendatory  bill,  introduced  in  the  House  in  1903,  permitting  the 
voluntary  bankruptcy  of  purely  business  corporations.  The  ameiiLdment  of 
1910  has  gone  farther  than  this,  by  making  the  bankruptcy  act  applicable 
in  all  respects^  as  regards  both  involuntary  and  voluntary  bankruptcies,  to 
all  business  or  commercial  corporations  except  "municipal,  railroad,  insur- 

-ance  or  banking  corporations."  The  amendment  omitted  from  clause  b, 
the  words  "corporations  engaged  principally  in  manufacturing,  trading, 
printing,  publishing,  mining  or  mercantile  pursuits,"  and  inserted  in  place 
thereof     tiie     provision    authorizing    the    involuntary   bankruptcy    of    any 

1.  See  Dunacomb   on   "Bankruptcy;   a  Study  6.  Act  of  1867,  |  U;  R.  S.,  f  6014,  post, 

in  Comparative   Lef^UIatlon.*'  6.  EngllHh  Bankruptcy  Act  of  1883,  |  115. 

«.  Bngllsh  Bankruptcy  Act  of  1883.  I  4(1).  7.  See   further    under    heading    "  Inyolunttrr 

te.  Canadian   Bankruptcy  Act  of  1916,  |  8,  Bankruptcy." 
8.  Act  of  1800,  II.  Sw  See  also  under  |  3. 

«.  Act  of  1841,  I  1. 
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'' moneyed,  business  or  commercial  corporation,  except  a  mnnicipal,  rail- 
road, insurance  or  banking  corporation."  Except  as  to  the  corporations 
specified,  any  corporation  may  become  a  voluntary  bankrupt,  or  may  be 
adjudged  an  involuntary  bankrupt  In  the  law  as  amended  the  character 
of  the  corporation  is  not  material  in  determining  whether  such  corporation  is 
subject  to  bankruptcy.  If  the  corporation  does  not  fall  within  the  exception, 
it  may  become  or  be  adjudged  a  bankrupt.  The  great  number  of  cases 
which  have  been  decided,  involving  the  question  as  to  the  application  of  the 
act  to  certain  corporations,  are  no  longer  in  point.  These  cases  are  not 
germane  to  the  subject  except  to  show  the  development  of  the  bankruptcy 
law,  or  except  as  to  a  proceeding  now  pending  which  was  instituted  prior  to 
June  25,  1910,  the  date  of  the  taking  effect  of  the  amendatory  act  This 
amendment  may  not  be  given  a  retroactive  effect® 


IL  V0LUNTAR7  BANKRUPTCY. 

a.  Persons  who  may  file  petition;  debts. — (1)  In  general. — ^Any  person 
who  owes  debts  in  any  amount,  no  matter  how  small,  may  file  a  voluntary 
petition.  Such  filing  is  not  an  act  of  bankruptcy,  as  under  the  law  of  1867 
and  the  present  English  law,  but  is  an  eo?  parte  application  that  gives  juris- 
diction to  the  court  to  decree  it.  A  voluntary  petitioner  may  even  be  solvent." 
There  is  nothing  in  the  act  which  requires  the  person  to  be  insolvent,  and  there 
seems  to  be  no  reason  why,  if  a  solvent  person  cares  to  have  his  property  dis- 
tributed among  his  creditors  in  bankruptcy,  he  should  not  be  allowed  to  do  so. 
It  v^ill  not  be  necessary  to  allege  insolvency  in  the  petition,  nor  prove  it,  to 
procure  an  adjudication^^  A  creditor  may  not  intervene  to  oppose  the 
petition." 

(2)  JuBisDicTiONAi.  FACTS. —  The  couTt  is  bound  to  ascertain  whether 
the  required  jurisdictional  facts  eodst;  it  must  be  allied  in  the  petition, 
that  the  debtor  is  within  the  jurisdiction  of  the  court,  that  he  owes  debts  and 


9l  Matter  of  U.  S.  Restaurant  &  Realty 
Co.  (a  C.  A.,  2d  Or.),  25  Am.  B.  R.  915, 
187  Fed.  118.  Matter  of  New  Amsterdam 
Motor  Go.  (D.  C,  N.  Y.),  24  Am.  B.  R.  757, 
180  Fed.  943;  in  this  caae  the  eourt  calls 
attention  to  |  72  of  the  original  act  whidi 
expressly  provided  against  the  retroactive 
effect  of  the  act  generaUy,  and  that  it  might 
be  argued  that  tne  subsequent  amendments, 
which  had  no  such  clause,  were  on  that  ac- 
count intended  to  be  retroactive.  The  court 
concludes,  however,  that  such  section  should 
be  construed  as  a  limited  retroactive  clause, 
and  that  the  omission  of  a  similar  provision 
in  an  amendment  of  the  act,  is  no  ground  for 
the  inference  that  such  amendment  was 
meant  to  have  a  retroactive  effect. 

10.  Matter  of  Hargadine-McKittrlck,  etc.,  Co. 
(D.  C,  Mo.),  39  Am.  B.  R.  142,  239  Fed.  155; 
Matter  of  Pyatt  (D.  C,  Nev.),  42  Am.  B.  11.  462, 
257  Fed.  862,  dtiug  Collier  on  Bankruptcj 
(11th  ed.),  141.  Compare  In  re  Fowler,  Fed. 
Cas.  4,996.  The  purpose  of  a  voluntary  pro- 
ceeding In  bankruptcy  is  in  consideration  that 
tbe  bankrupt  promptly  surrender  all  of  his 
non-exempt  property  to  the  bankruptcy  court, 
to  tbe  end  that  all  of  his  creditors,  without 
preference  or  priority,  may  take  snare  and 
■hare  alike  in  percentage  of  the  property  thus 


surrendered;  then  the  bankrupt  Is  given  an 
acquittance  of  such  percentages  of  his  debts 
not  thus  paid  and  may  commence  his  business 
life  anew.  Baylor  v.  Rawlings  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  773,  200  Fed.  131;  Matter 
of  Foster  Paint  &  Varnish  Co.  (D.  C,  Pa.),  31 
Am.  B.  B.  548,  210  Fed.  662;  In  re  ChappeU  (D. 
C,  Va.),  7  Am.  B.  R.  608,  113  Fed.  546. 

U.  Text  cited  in  In  re  Chappell  (D.  C.  Va.), 
7  Am.  B.  R.  606,  612.  113  Fed.  545.  The  act 
does  not  make  it  obligatory  on  an  insoWent 
debtor  to  take  the  benefit  of  the  act.  Sum- 
mers V.  Abbott  (C.  C.  A.,  8tb  Olr.\  10  Am.  B. 
R.  254,  122  Fed.  36,  58  C.  C.  A.  352;  Richmond, 
etc.,  Co.  V.  Allen  (C.  C.  A.,  4th  Cir.),  17  Am.  B. 
R.  583,  148  Fed.  657. 

U.  In  re  Carleton  (D.  C,  Mass.).  8  Am.  B. 
R.  270,  115  Fed.  246;  Hanover  Nat*l  Bank  v. 
Moyses,  -186  U.  S.  181,  8  Am.  B.  R.  1,  10^  46  L. 
Ed.  1113;  In  re  Ives  (C.  C.  A.,  6th  Or.),  7  Am. 
B.  R.  692,  113  Fed.  911;  In  re  Jehu  (D.  C, 
la.),  2  Am.  B.  R.  496,  94  Fed.  688,  In  which  the 
court  said :  *'  I  know  of  no  provision  of  the 
bankruptcy  act  which  authorises  creditors  to 
file  answers  to  a  voluntary  petition,  in  bank- 
ruptcy, such  as  were  filed  In  this  case."  See 
also  Matter  of  United  Grocery  Co.  (D.  C,  Fla.), 
39  Am.  B.  R.  601,  239  Fed.  1016. 

Stoekholders  of  a  corporation  which  has 
filed  a  voluntary  petition  will  not  be  allowed 
to  intervene  to  resist  the  petition.  Matter  of 
Uargadine-McKittrick,  etc.,  Co.  (D.  C,  Mo.),  39 
Am.  B.  U.  142,  239  Fed.  155. 
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that  other  essential  Tequirements  have  been  complied  with.^  Only  on  these 
grounds  can  a  creditor  vacate  the  adjudication.^^  ^^ Debts"  means  debts, 
demands^  or  claims  provable  in  bankruptcy.^^  Debts  not  discharged,  unless 
provable,  are  thus  not  debts  for  the  purpose  here  discussed.  A  debtor  owing 
but  one  provable  debt  may  be  adjudged  a  voluntary  bankrupt ^^  If  the  sin^e 
debt  is  not  disdiargeable,  because  based  on  fraud  or  deceit,  tiiie  proceeding 
will  not  lia^^  It  will  be  noticed  that  the  amendment  of  1910  has  omitted 
the  words,  "  owing  debts."  There  seems  no  good  reason  for  eliminating  these 
words.  It  is  probable  that  the  change  was  inadvertent  and  should  be  con- 
sidered as  an  error.  It  will  not  materially  affect  the  operation  of  the  act, 
for  it  is  obvious  that  there  can  be  no  baiiruptcy  without  the  existence  of 
debts.  It  must  still  be  held  that  a  person  must  owe  a  debt  or  debts  in  order  to 
be  qualified  to  become  a  voluntary  bankrupt.  A  farmer  or  wage-earner  may 
be  adjudged  a  voluntary  bankrupt,  although  he  is  exempt  from  involuntary 
bankruptcy.^« 

(3)    COBPOBATIONS     MAT     BSCOMS     VOLUNTABT    BANKBUPT8. It    WaS     the 

intent  of  the  amendment  of  1910  to  permit  voluntary  bankruptcy  by  aU 
corporations  except  those  specified.  The  amendment  is  broad  enough  to  in- 
clude corporations  of  every  kind  except  those  specified,  r^ardless  of  their 
purposes  or  the  laws  under  which  they  were  incorporated.^  The  exception  does 
not  include  a  corporation  operating  a  plant  to  generate  and  sell  electricity  or 
gas,"*  nor  a  local  electric  street  railway."**  Under  the  law  prior  to  the 
amendment  a  corporation  was  not  entitled  to  the  benefits  of  the  act 
as  a  voluntary  bankrupt.  It  could  only  by  indirection  be  thrown  into 
bankruptcy  by  its  own  act,  by  admitting  in  writing  its  inability  to  pay  its 


14.  In  re  Carbone  (Ref.,  Wash.)*  13  Am.  B. 
R.  St6.  See  also  discussion  under  Section  Fifty 
of  this  work. 

14b  In  re  Gromme,  1  Fed.  464;  In  re  Good- 
fellow,  Fed.  Cas.  6,536;  In  re  Atlantic  Mut.  Life 
Ins.  Co.,  Fed.  Cas.  628;  In  re  Carbone  (Bef.. 
Wash.),  13  Am.  B.  R.  55. 

Iff.  In  re  Yates  (D.  C,  Cal.).  8  Am.  B.  R.  69, 
114  Fed.  866.    Compare  ||  1(11),  63-a. 

16.  Slnffle  proTBble  debt. —  In  the  case  of  In 
re  Schwanlnger  (D.  C,  Wis.),  16  Am.  B.  R.  427, 
144  Fed.  556,  it  appeared  from  the  schedules  of 
the  bankrupt  that  he  had  but  one  debt,  which 
was  In  the  form  of  a  Judgment.  The  creditor 
raised  the  point  that  I  4  requires  that  a  person 
must  have  "debts,**  clearly  Indicating  that  It 
was  the  purpose  of  the  act  to  apply  only  to  such 
debtors  as  have  a  plurality  of  debts.  The 
court  applied  subdiyisiott  29  of  |  1,  which  pre- 
Tides  that  **  words  importing  the  plural  number 
may  be  applied  to  and  mean  only  a  single  per- 
son or  thing,"  and  It  was  held  that  this  pro- 
Tlslon  made  I  4  applicable  to  a  debtor  who  owed 
a  single  debt.  The  court  said:  '^t  is  diffi- 
cult to  understand  why  a  debtor  owing  a  single 
obligation  should  not  fall  within  the  merciful 
policy  of  the  act.  It  Is  an  accidental  circum- 
stance that  the  indebtedness  was  not  distributed 
among  two  or  more  creditors.  His  case  Is  clearly 
within  the  spirit  of  the  act,  and  no  good  reason 
has  been  suggested  why  he  should  not  be 
within  its  scope  and  operation.  It  Is  my  belief 
that  Congress  had  not  in  mind  any  purpose  to 
discriminate  against  an  unfortunate  debtor  who 
is  oppressed  by  a  single  obligation,  and  that 
the  will  of  Congress  will  be  eifectuated  by  mak- 
ing the  definition  above  recited,  applicable  to 
section  4,  and  treating  the  term  *  debt  *  where 
tn  occurs  In  such  section  as  equivalent  to 
'debts.'"  See  In  re  Tates  (D.  C,  OO.),  8 
Am.  B.  R.  69,  114  Fed.  865;  In  re  Maplea  (D.  C„ 
Mont).  5  Am.  B    R.  426.  106  Fed.  922. 


17.  Where  the  only  claim  has  been  adjudi- 
cated by  a  State  court  to  be  based  upon  de- 
ceit and  false  representations  by  the  bankrupt 
inducing  the  sale  of  a  farm,  the  court  should 
dismiss  the  petition.  Matter  of  Shepardson  (D. 
C,  Vt.),  84  Am.  B.  R.  284,  220  Fed.  186;  &• 
Maples  (D.  C,  Vt.),  5  Ahi.  B.  R.  426,  106  Fed. 
919;  Re  Yates  (D.  C,  Cal.),  8  Am.  B.  R.  69,  114 
?**^«  ^  Hi  Colaluca  <D.  C.  Mass.),  18  Am. 
B.  R.  292,  138  Fed.  256. 

18.  Olive  V.  Armour  &  Co.  (C.  C.  A.,  6th  Cir.), 
21  Am.  B.  R.  901,  167  Fed.  517. 

19.  Matter  of  8.  &  S.  Mfg.  St  Sales  Co.  (D.  C^ 
Ohio.),  89  Am.  B.  R.  786,  246  Fed.  1006,  citln* 
CoUler  on  Bankruptcy   (10th  ed.),  128. 

Keeesslty  for  assets. —  In  order  that  a  cor* 
poratlon  may  be  entitled  to  be  adjudged  • 
bankrupt,  it  is  not  essential  that  it  should  own 
property,  or,  if  it  does  own  property,  that  suok 

Property  should  be  subject  to  administration  im 
ankrnptcy.  Matter  of  Hargadlne-McKlttrick. 
etc.,  Co.  (D.  C.»  Mo.),  89  Am.  B.  R.  142,  239  Fed. 
156. 

Estoppel. —  The  fact  that  a  corporation  ap- 
pears as  a  defendant  In  a  State  court  and  con- 
tests matters  pertinent  to  its  financial  condi- 
tion and  maintains  its  solvency  does  not  estop 
it  from  thereafter  filing  a  petition  in  bank- 
ruptcy. Matter  of  Hargadine-McKittrick,  etc., 
Co.  (D.  C,  Mo.),  89  Am.  B.  R.  142,  289  Fed.  166. 

Benevolent  orders. — ^A  local  lodge  of  the  In- 
dependent Order  of  Odd  Fellows,  Incorporated 
under  the  Benevolent  Orders  Law  of  the  State 
of  New  Tork,  is  a  corporation  within  tli# 
meaning  and  Intent  of  the  Bankruptcy  Act  en- 
titled to  file  a  voluntary  petition  in  bankruptcy. 
Matter  of  Carthage  Lodge.  I.  O.  O.  F.  (D.  C, 
N.  T.).  86  Am.  B.  R.  878,  280  Fed.  694.  In 
this  case  Judge  Ray  dlseusses  at  length  the 
laws  relating  to  corporations  and  concludes  that 
any  corpormttoa  however  Incorporated  may  avail 
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debts  and  its  willingness  to  be  adjudged  a  bankrupt  on  that  ground.^  The 
lunendment  does  not  specify  the  action  to  be  taken  by  a  corporation  to  obtain 
voluntary  bankruptcy.  In  this  respect  it  differs  from  the  act  of  1867.  This 
act  permitted  voluntary  bankruptcy  by  a  corporation  and  prescribed  condi- 
tions under  which  it  might  be  obtained.^  In  the  absence  of  special  provisions 
in  the  Bankruptcy  Act,  reference  must  be  made  to  the  State  statutes,  controlling 
the  authority  of  officers  and  directors  of  corporations  to  dispose  of  the  property 
of  the  corporation  for  the  benefit  of  its  creditora®  A  State  statute  which 
proihibits  a  sale,  assignment  or  transfer  of  the  franchise  and  property  of  a  cor- 
poration without  the  consent  of  the  stockholders  holding  at  least  two-thirds 
of  the  capital  stock,  does  not  prohibit  filing  a  voluntary  petition  by  the  board 
of  directors  of  a  corporation.^  Under  the  New  York  statute  a  board  of 
directors  alone  has  power  to  determine  whether  a  general  assignment  for  the 
benefit  of  creditors  shall  be  mada^  Under  such  a  statute  the  president  of  a 
corporation  has  no  such  power  unless  authority  is  conferred  upon  him  by  the 
board  of  directors.^  Where  a  petition  of  a  corporation  to  be  adjudged  a  volun- 
tary bankrupt  does  not  show  that  corporate  action  had  been  taken,  authorizing 
the  president  of  the  corporation  to  execute  and  file  the  petition,  the  court  has 
no  jurisdiction  to  adjudge  the  corporation  a  voluntary  bankrupt.^  It  seems 
to  have  been  recognized  under  the  original  act  that  a  board  of  directors  of  a 
corporation,  who  are  charged  with  the  conduct  of  its  business,  may  declare  the 
inability  of  the  corporation  to  pay  its  debts  and  its  willingness  to  be  adjudged 
a  bankrupt  in  accordance  with  clause  5  of  §  3-a."  In  analogy  to  this  principle 
a  board  of  directors  of  a  corporation,  having  general  control  of  the  affairs  of 
the  corporation,  should  be  authorized  to  file  a  petition  for  the  voluntary 
bankruptcy  of  the  corporation,  in  the  absence  of  some  statutory  provision 
limiting  the  powers  of  the  board  in  this  respect.* 


itself  of  the  privilege  of  becoming  a  Toluntary 
baukrapt. 

!•».  Matter  of  Grafton  Qas  &  Eleo.  Light  Co. 
(D.  C,  W.  Va.),  42  Am.  B.  R.  567,  253  Fed.  668; 
City  of  Holland  t.  Holland  City  Gas  Co.  (C. 
C.  A.,  6th  Cir.),  44  Am.  B.  R.  66,  257  Fed.  679, 
citing  Collier  on  Bankruptcy  (11th  ed.),  142. 

l»b.  Matter  of  Grafton  Gas  &  Elec.  Light 
Co.  (D.  C,  W.  Va.),  42  Am.  B.  R.  568.  253  Fed. 
668. 

20.  See  Bankruptcy  Act,  I  3-a  (D)  and  dis- 
cuBSion  under  "Fifth  act  of  bankruptcy;  Con- 
fession of  Bankruptcy/*  ante.  p.  126. 

In  the  case  of  Matter  of  New  Amsterdam 
Motor  Co.  (D.  C,  N.  Y.),  24  Am.  B.  U.  757,  180 
Fed.  943,  It  was  held  that  where  a  corporation 
is  within  the  classes  which  may  be  adjudicated 
•  bankrupt  and  passes  a  resolution  consenting 
to  be  adjudicated  In  involuntary  proceedings, 
such  proceedings,  though  In  form  involantary, 
became  voluntary. 

21.  The  BMtkmptcy  Act  of  1867,  f  87,  provides 
that  *'  The  provisions  of  this  act  shall  apply  to 
all  moneyed,  business  or  commercial  corpora- 
tions  and  Joint  stock  companies,  and  that  upon 
the  petition  of  any  officer  of  any  such  cor- 
poration or  company,  duly  authorised  by  a  vote 
of  a  majority  of  the  corporators  present,  at 
any  legal  meeting  called  for  the  purpose,  or 
upon  the  petition  of  any  creditor  or  creditors 
of  such  corporation  or  company,  made  and  pre- 
sented in  the  manner  hereinafter  provided  in 
respect  to  debtors,  the  like  proceedings  shall  be 
.had  and  taken  as  are  hereinafter  provided   in 

the  case  of  debtors." 

I  n.  Matter  of  Hargadine-McKlttrick.  etc.,  Co. 
,(D,  C,  Mo.).  39  Am.  B.  R.  142,  239  ,Fed.  155; 
'Dodge  y.  Kenwood  Ice  Co.  (C.  C.  A.,  8th  dr.), 
29  Am.  B.  R«  586,  204  Fed.  577.  affg.  26  Am.  B. 
R.  499,  189  Fed.  525;  Matter  of  Foster  Paint  and 


Varnish  Co.  (D.  C,  Pa.),  81  Am.  B.  R.  548,  210 
Fed.  652,  quoting  text;  Matter  of  8.  it  8.  Mfg. 
&  Sales  Co.  (D.  C,  Ohio),  80  Am.  B.  B.  786,  246 
Fed.  1006. 

28.  Bell  T.  Blessing  (C.  C.  A.,  9th  dr.),  35 
Am.  B.   R.  672,  225  Fed.  750. 

24.  N.  T.  General  Corp.  Law,  |  34. 

25.  Schaefer  v.  Scott,  40  N.  Y.  App.  Div.  438, 
57  N.  Y.  Supp.  1035. 

26.  In  re  Jefferson  Gasket  Oo.  (D.  C,  N. 
Y.),  182  Fed.  689,  in  which  case  it  was 
held  that  the  president  of  a  New  York  cor- 
poration, who  has  not  been  designated  by 
the  board  of  directors  to  perform  the  duty, 
has  no  power  to  sign  and  verify  a  petition 
of  the  corporation  to  be  adjudged  a  voluor 
tary  bankrupt. 

87.  See  cases  cited  under  S  3-a  (5),  sub- 
title "Fifth  act  of  bankruptcy;  Oonfessaon 
of  bankruptcy/'  p.  12d. 

88.  Power  of  b<Ard  of  dLrecton  to  peti- 
tiott. —  In  re  Jefferson  Gasket  Go.  (D.  G.,  N. 
Y.),  25  Am.  B.  R.  663,  189  Fed.  689;  In  re 
Guanaeevi  Tunnel  Co.  (G.  a  A.,  2d  Cir.),  29 
Am.  B.  R.  230,  201  Fed.  316;  Matter  of 
United  Grocery  Go.  (D.  a,  Fla.),  39  Am.  B. 
R.  501,  239  Fed.  1016;  Matter  of  S.  &  S. 
Mfg.  &  Sales  Go.  (D.  a,  Ohio),  39  Am. 
B.  R.  786,  246  Fed.  1005;  Matter  of 
Kenwood  Ice  Go.  (D.  G.,  Hinn.),  26  Am. 
B.  R.  499,  189  Fed.  525,  in  which  case 
the  court  had  under  consideration  the 
powers  of  a  board  of  directors  of  a  Minnesota 
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(4)  Infants. —  Infants,  being  persons,  it  was  held  under  the  law  of 
1841  that  they  were  entitled  to  tibe  benefits  of  the  act.^  On  the  other  hand^ 
under  the  next  law,  it  appears  that  they  were  not.^  This  seems  to  be  the 
rule  under  the  present  act'^  It  also  seems  to  be  the  law  in  England.*^  An 
infant,  either  petitioning  or  petitioned  against,  must  appear  to  have  capacity 
to  owe.  It  is  yet  a  mooted  question,  however,  whether  an  infant  who  has 
either  held  himself  out  and  traded  as  an  adult,  or  who  alleges  only  debts 
for  necessaries,  cannot  be  adjudged  bankrupt  on  his  own  petition.  The 
better  opinion  seems  to  be  that  he  can.^  If  an  infant  is  liable  for  the  debts 
which  he  contracts  under  the  common  law,  as  for  necessaries,  or  under  a  State 
statute,  as  for  contracts  made  by  him  while  engaged  in  business  as  an  adult, 
there  seems  no  good  reason  to  hold  that  he  is  not  entitled  to  the  privil^ea 
of  the  act,  and  mat  he  may  not  become  a  voluntary  bankrupt.^    Infants  with 


eorporation  to  petition  for  the  voluntary 
bankruptcj  of  tne  corporation.  The  court 
said:  "A  board  of  directors  ought  to  have 
power  to  put  the  company  into  bankruptcy. 
They  have  care  of  the  general  bueiness  ox  the 
corporation.  They  are  the  persons  who 
know  whether  the  corporation  is  able  to  go 
on  or  not.  It  might  very  well  happen,  that 
under  the  articles  and  by-laws  of  the  corpo- 
ration, it  would  be  impossible  to  hold  a  meet- 
ing of  the  stockholders  for  months.  Under 
these  circumistances  the  bankruptcy  of  the 
corporation  might  4>e  delayed  so  long  ^at  in 
many  cases  the  purpose  of  the  bankrupt 
law  would  be  defeated  and  preferences 
given.  I  am  satisfied  that  a  board  of  di- 
rectors at  a  duly  called  meeting,  !ha-s  the 
power  to  put  the  corporation  mto  bank- 
ruptcy.''   Affd.  29  Am.  B.  R.  586. 

The  directors  of  a  Pennsylvania  corpora- 
tion may  authorize  the  filing  of  a  voluntary 
petition  in  bankruptcy  by  the  president  and 
secretary.  Matter  of  Foster  Paint  and  Var- 
nish Co.  (D.  C,  Pa.),  31  Am.  B.  B.  648,  210 
Fed.  652. 

Sttffideocy  of  resolution. —  A  resolution  of 
the  board  of  directors  of  a  corporation, 
authorizing  the  cacAder,  treasurer,  and  book- 
keeper to  prosecute  in  the  name  of  the  cor- 
poration a  petition  in  bankruptcy  to  final 
discharge,  is  sufficient  to  autnorize  a  vol- 
untary proceeding,  and  it  is  unnecessary  that 
tbe  resolution  authorize,  in  strict  conformity 
with  section  3a  (5)  of  the  Bankruptcy  Act, 
an  admission  in  writing  on  the  part  of  the 
corporation  of  its  inability  to  pay  its  debts, 
and  its  willingness  to  be  adjudged  a  baiJc- 
rupt.  Bell  V.  Blessing  (C.  O.  A.,  9th  Oir.), 
35  Am.  B.  R.  672,  225  Fed.  750. 

Meeting  of  directors. — Two  of  the  three 
directora  of  a  corporation  met  and  adopted 
a  resolution  that  the  corporation  go  mto 
bankruptcy,  without  notice  to  the  third  di- 
rector who  had  quarreled  with  his  associates, 
had  absented  himself  from  all  meetings  for 
ten  months,  had  brought  suit  to  rescind  his 
purchase  of  stock,  thus  making  himself  in- 
eligible to  be  elected  a  director  under  the 
Minnesota  law,  and  had  announced  his  re- 
fusal to  act  as  im  officer  and  otockSiolder. 


It  appeared  that  the  law  of  Minnesota  pro- 
vided that  the  business  of  <ttie  corporation 
should  be  managed  by  a  board  of  at  least 
three  directors,  elected  by  the  stockholders 
and  that  a  majority  iftiould  constitute  a 
quorum  for  the  transaction  of  business,  but 
there  was  no  special  provision  for  filling 
vaoancies  either  by  directors  or  stocldiolders.. 
Held,  that  when  the  two  directors  met  they 
constituted  a  board  which  had  authority  to 
adopt  a  resolution  that  the  corporation 
should  go  into  bankruptcy.  I>odge  v.  Ken- 
wood Ice  Co.  (C.  C.  A.,  8th  Cir.),  29  Am- 
B.  R.  586,  204  Fed.  577,  afi^g.  26  Am.  B.  B. 
499,  189  Fed.  525. 
88.  In  re  Book.  Fed.  Cas.  1,637. 

80.  In  re  Dex^y,  Fed.  Cas.  3,815. 

81.  In  re  Duguid  (D.  €.,  N.  C),  3  Am. 
B.  R.  794,  100  Fed.  274;  In  re  EidemUler 
(D.  C,  111.),  5  Am.  B.  R.  570,  105  Fed.  596. 

82.  Ex  parte  Jones,  18  Ch.  D.  (Eng.) 
109;  Rex  V.  Cole,  1  Ld.  Raym.  (E^g.)  443. 
An  infiant  who,  upon  'becoming  of  age,  af- 
firms his  acts  of  bankruptcy,  may  become 
a  bankrupt.  £3c  parte  Barrow,  3  Ves.  Jr. 
(Eng.)  554;  Ex  parte  Barwis,  6  Ves.  Jr. 
(Eng.)  601;  Ex  parte  Henderson,  4  Ves. 
Jr.  (Eng.). 

83.  Compare  Ex  parte  Watson,  16  Ves. 
265,  and  Ex  parte  Margett  Re  Soltykoff 
(1891),  1  Q.  B.  413,  with  In  re  Brice  (D.  C.» 
lowia),  2  Am.  B.  R.  197,  93  Fed.  942.  See 
also  In  re  Penzansky  (Ref.,  Maas.),  8  Am. 
B.  R  99. 

84.  In  re  Bryce  (D.  C,  Iowa),  2  Am.  B. 
R.  197,  93  Fed.  942,  in  w^iich  case  it  was 
held  that  under  the  laws  of  Iowa,  provid- 
ing that  if  a  minor  engages  in  business  as 
an  adult,  and  the  party  giving  him  credit 
has  good  reason  to  believe  him  to  be  of  full 
ape,  the  minor  cannot,  upon  becoming  of  aere* 
disaffirm  his  contracts  made  while  an  infant. 
Such  infant  may  be  adjudged  a  bankrupt 
upon  his  own  petition. 

When  infants  may  petition. —  The  bank- 
ruptcy act  nowhere  excepts  infants  from 
its  provisions  or  benefits,  and  there  is  no 
ground  of  public  policy  for  excluding  them 
where  they  owe  debts  which  can  be  enforced 
against  them  and  their  ijtroperty,  aaeh  aa 
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no  liabilities^  except  such  as  require  their  ratification  on  coming  of  age,  are  not 
entitled  to  llie  benefits  of  the  act;  and  this^  not  so  much  because  they  arc 
infants,  as  because  they  do  not  owe  debts  which  th^  are  bound  to  paj.'^ 
Since  general  contracts  of  an  infant  have  no  force  or  validity  if  disaffirmed  by 
the  infant  on  coming  of  age,  it  would  be  a  frivolous  act  for  courts  to  permit 
the  institution  and  prosecution  of  proceedings  which  might  afterward  be 
practically  annulled  by  such  disaffirmance.^  Where  an  involuntary  petition  is 
filed  against  an  infant  and  he  alleges  infancy  as  a  defense  thereto  he  may  be 
adjudicated  a  bankrupt  if,  after  becoming  of  age  he  ratifies  his  debts.^^  It 
seems  settled  that  when  a  partnership  adjudication  is  sought  and  the  only 
defense  is  that  one  partner  is  an  inf ant,  the  firm  and  the  solvent  partner  should 
be  declared  bankrupts,  but  the  proceeding  dismissed  as  to  the  infant*^ 
Another  problem  which  has  arisen  in  this  connection  is  whether  an  adjudica- 
tion can  be  granted  on  a  copartnership  made  up  of  an  adult  and  an  infant, 
without  notice  to  the  infant.    It  seems  that  no  notice  is  necessary.^ 

(5)  Lunatics. — ^A  lunatic  may  not,  save  in  a  lucid  interval,  file  a 
volxmtary  petition.*®  The  English  law  and  practice  seem  to  provide  for 
intervention  by  the  lunatic's  committer  as  well  as  the  appointment  of  a 
committee  ad  litem;  such  officer  having  power  to  do  for  the  lunatic  any  act, 
permitted  or  required  by  the  bankruptcy  law,  which  the  lunatic  could  have 
done  if  sane.*^  This  is  probably  not  the  law  in  this  country.**  In  voluntary 
cases  it  must,  therefore,  appear  that,  both  at  the  time  of  the  verification  of 
the  petition  and  of  its  filing,  the  petitioner  was  compos  m^erUis.  But  it  is  stiU 
doubtful  in  England,  and  more  doubtful  here,  whether  under  any  circumstances 
a  person  actually  insane  can  be  adjudged  a  bankrupt*'  If  the  proceeding  be 
involuntary,  it  must  at  least  appear  that  he  was  sane  at  the  time  of  the  com- 
mission of  the  act  of  bankruptcy.**  The  insanity  of  a  bankrupt  after  his 
adjudication  does  not,  however,  abate  the  proceeding;  the  bankruptcy  court 


a  Judgment  in  an  aetion  for  negUsenee.  In 
re  Walratb  (D.  C,  N.  Y.),  24  Am.  B.  R. 
641,  175  Fed.  243. 

Ilie  test  whether  an  infant  may  be  the 
■object  of  a  petition  in  bankrupt^,  Beeme 
to  be  wiiether  the  debts  from  whwh  he  seeks 
to  be  disdiaxged  are  based  upon  contracts 
or  dbligations  which  he  can  disaffirm  upon 
coming  of  age,  or  upon  such  as  render  him 
absolutely  liable.  In  re  Penzansky  (D.  C, 
Mass.),  8  Am.  B.  IL  99;  In  re  Eidemiller 
(D.  C  111.),  5  Am.  B.  R.  670,  105  Fed.  595. 

85.  In  re  Walrath  (D.  C,  N.  Y.),  24  Am. 
B.  R.  541,  175  Fed.  243. 

86.  6ee  note  of  In  re  Dunnigan  Bros.,  2 
Am.  B.  R.  628,  95  Fed.  428. 

87.  Matter  of  Mandel  (Ref.,  N.  Y.),  83 
Am.  B.  R.  42. 

88.  In  re  Dunnigan  Bros.  (D.  C,  Mass.), 
2  Am.  B.  R.  628,  95  Fed.  428;  In  re  Duguid 
(D.  O.,  N.  C),  3  Am.  B.  R.  794,  100  Fed. 
274. 

89.  In  re  Duguid  (D.  C,  N.  Y.),  3  Am. 
B.  R.  794,  100  Fed.  274.  This  case  foUows 
the  analc^  of  Lovell  ▼.  Beauchamp,  1 
Manson,  467>  a  leading  English  case.  See 
also  Belton  v.  Hodges,  2  M.  &  Scott,  496; 
Ez  parte  Monte  14  Ves.  602;  Ex  parte 
Adam,  1  Ves.  k  B.  494. 

40.  Rhodes  y.  Rhodes,  44  Ch.  D.  04;  In 
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re  Marvin,  Fed.  Cas.  9,178;  In  re  Weitzel, 
Fed.  Cas.  17,365.  See  In  re  Stein  (C.  €.  A., 
7tih  Cir.),  11  Am.  B.  R.  536,  127  Fed.  547. 

41. See  In  re  Famham  (1895),  2  Ch.  D. 
779. 

48.  In  re  Eisenberg  (D.  C,  N.  Y.),  8  Am. 
B.  R.  551,  117  Fed.  786. 

48.  In  re  Murphy,  Fed.  Cas.  9,946;  In 
re  Funk  (D.  C,  Iowa),  4  Am.  B.  R.  96,  101 
Fed.  244.  Contra-.  In  re  Weitzel,  Fed.  Cas. 
17,365;  In  re  Pratt,  Fed.  Cas.  11,371,  hold- 
ing that  an  insane  person  may  be  made  an 
involuntary  bankrupt  for  acts  of  bankruptcy 
committed  while  sane. 

44.  In  re  Funk  (D.  C,  Iowa),  4  Am. 
B.  R.  96,  101  Fed.  244,  holding  that  a  person 
judicially  declared  insane  or  incapaole  of 
managing  his  affairs  cannot  commit  an  act 
of  bankruptcy;  In  re  Marvin,  Fed.  Cas. 
9,178.  Compare  In  re  Stein  &  Co.  (C.  C.  A., 
7th  Cir.),  11  Am.  B.  R.  536,  127  Fed.  547; 
In  re  Burka  (D.  C.,  Tenn.),  5  Am.  B.  R. 
843,  104  Fed.  331. 

The  insanity  of  an  alleged  bankrupt  at 
the  time  of  the  commission  of  the  aUeged 
act  of  bankruptcy  is  a  defense  to  an  invol- 
untaiT  petition  in  bankruptcy.  In  re  Ward 
(D.  €.,  N.  J.),  20  Am.  B.  R.  482,  161  Fed. 
756. 
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may  administer  his  estate  where  its  jurisdiction  is  based  upon  acts  of  bank- 
ruptcy alleged  to  have  been  committed  while  he  was  sane.^ 

(6)  Mabbied  women. — ^^Thej  may  become  bankrupt  in  all  States  where 
they  can  contract  debts.^  Where  a  married  woman  is  liable  only  in  case  her 
separate  estate  is  charged,  it  must  clearly  appear  that  her  debts  were  so 
ohaiged.^^  Where  a  coverture  defeats  the  debt  a  married  woman  cannot  avail 
herself  of  the  act.^  Disability  to  contract  has  been  removed  by  statute  in 
nearly,  if  not  quite,  all  the  States. 

(7)  Aliens. —  Our  former  acts  limited  the  operation  of  the  law  to  persons 
residing  within  the  jurisdiction  of  the  United  States.**  There  is  no  such 
limitation  in  the  present  law.^  But,  if  not  domiciled  or  with  their  principal 
place  of  business  within  the  United  States^  they  must  have  property  here.*^^ 
The  change  made  in  the  former  laws  by  the  pres^it  act  is,  therefore,  of  little 
practical  importance. 

(8)  Indians. — ^Whether  an  Indian  may  become  a  bankrupt  depends  on 
his  '^  owing  debts."  Until  he  becomes  a  citizen,  he  is  subject  to  certain 
statutory  disabilities  in  respect  to  the  making  of  contracts.^  But,  aside  from 
this  limitation,  it  seems  that  he  may  become  either  a  voluntary  or  be  adjudged 
an  involuntary  bankrupt.*® 

(9)  Estates  of  decedents. —  By  section  125  of  the  English  act  of  1883, 
the  estates  of  deceased  insolvent  debtors  may  be  administered  in  bankruptcy. 


45.  Act  of  iMUikniptcy  committed  while 
M]ie.^In  re  Kehler  (D.  C,  N.  Y.)»  18  Am. 
B.  R.  596,  153  Fed.  235.  This  caee  was 
aflELnned  in  19  Am.  B.  R.  513,  159  Fed.  55, 
in  which  the  court  eaid:  ''If  he,  (Kehler) 
committed  the  acts  of  bankruptcy  alleged 
in  the  petition  while  insane,  the  adjudica- 
tion is  wron|^  which,  irrespective  of 
technical  objections  to  the  pleadings  and 
proceedings  of  his  committee,  sihould  be 
righted.  If,  on  the  other  hand,  these  acts 
were  committed  while  sane,  there  was  no 
error  in  continuing  the  case,  even  though  the 
bankrupt  subsequently  became  insane.  Sec- 
tion 8  of  ^e  bankruptcy  act  provides  that 
the  insanity  of  the  bankrupt  ehaU  not  abate 
the  proceedings,  and  section  1  provides  that 
the  word  'bankrupt'  shall  include  a  person 
against  whom  an  involuntary  petition  'has 
been  filed.  It  is  manifest  therefore,  that  if 
Kehler  committed  an  act  of  bankruptcy 
while  sane,  and  by  reason  of  such  act  the 
court  obtained  jurisdiction,  it  can  continue 
the  proceedings  notwithstanding  the  sub- 
sequent insanity  of  the  bankrupt.  The  dis- 
trict judge  correctly  etates  the  proposition  as 
foUows:  'True,  an  insane  person  cannot 
commit  an  act  of  bankruptcy,  but  if  Kohler 
was  compos  mentis  at  the  time  the  acts  were 
committed,  the  petition  by  creditors  'being 
filed  before  he  was  adjudged  insane,  I  think 
the  court  acquired  jurisdiction  of  the 
proceedings.' " 

46.  Compare  In  re  Collins,  Fed.  Cas.  3,- 
006;  In  re  Lyons,  Fed.  Cas.  8,649;  In  re 
Kinkead,  Fed.  Oas.  7,824;  In  re  O'Brien, 
Fed.  Cas.  10,397.  See  McDonald  v.  TefTt- 
Weller  Co.  (C  C.  A.,  5th  Cir.),  11  Am  B. 
R.  800,  128  Fed.  381,  holding  that  since  the 


laws  of  Florida  permit  a  married  woman  to 
have  a  separate  estate  and  to  engage  in 
business  on  her  own  account,  she  may  be  ad- 
judged an  involuntary  bankrupt 

47.  In  re  Rowland,  Fed.  Cas.  6,791;  In  re 
Goodman,  Fed.  Cas.  5,540. 

In  England  a  married  woman  cannot  be 
made  a  bankrupt  for  non-compliance  witii  a 
bankruptcy  notice  founded  upon  a  judg- 
ment obtained  a^inst  her  in  the  name  of  a 
trading  firm  which  she  is  carrying  on  sepa- 
rately from  her  husband.  In  re  Handford, 
6  Mason,  131,  1  Q.  B.  566. 

48.  In  re  Slichter,  Fed.  Cas.  12,943. 

48.  Compare  In  re  Goodfellow,  Fed.  Cas. 
5,536. 

50.  In  re  Cisdell  (Ref.,  N.  Y.),  2  Am. 
B.  R.  424. 

61.  Alien  bankrupt. —  A  bankruptcy  court 
has  jurisdiction  of  an  alleged  bankrupt,  al- 
though he  is  an  alien  living  in  a  lorei^ 
country,  provided  there  is  "  property  "  within 
the  jurisdiction.  Where  an  alien  residing 
abroad  and  having  a  deposit  with  a  bank  in 
New  York  City  made  a  general  assignment  in 
England,  and  a  petition  in  bankruptcy  was 
filed  against  him  in  the  district,  including 
New  York  City,  within  four  months  after 
the  assi^ment,  the  bankrupt^  court  has 
jurisdiction.  It  eeema  that  a  bankruptcy 
court  may  decline  jurisdiction  if  the  cred- 
itors as  weU  as  the  all^^  bankrupt  are  all 
idiens  residing  abroad.  Mater  of  Berthoud 
(D.  C,  N.  Y.),  36  Am.  B.  R.  555,  231  Fed. 
529. 

62.  R.  S.,  i  2105. 

63.  In  re  Rennie  (Ref.,  Ind.  Ter.),  2  Am. 
B.  R.  182;  In  re  Russie  (D.  C,  Or.),  8  Abl. 
B.  R.  6,  96  Fed.  608. 
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The  proceeding  is  analogous  to  that  of  a  living  debtor^  save  that  the 
decedent's  personal  representative  stands  in  his  stead.  The  practice  is 
assimilated  to  that  in  chancery  on  the  administration  of  solvent  estates  An 
executor  who,  as  such,  has  carried  on  a  business  and  incurred  debts  pursuant 
to  the  will  of  his  testator,  may  also  be  adjudged  a  bankrupt^  None  of  our 
bankruptcy  laws  have  had  similiar  provisions,*"*  It  seems,  however,  that 
when  a  surviving  partner  applies,  the  partnership  may  be  adjudged  bank- 
rupt, and  the  Federal  court  thereby  acquires  jurisdiction  over  the  estate  of 
the  deceased  partner  in  process  of  administration  in  a  probate  court.^ 
There  being  no  express  power  to  administer  the  estates  of  deceased  insolvents, 
resort  must  be  had  in  such  cases  to  the  usual  State  tribunals.  If,  however, 
death  occurs  after  the  adjudication,  the  estate  continues  in  bankruptcy. 
(10)  Pabtnbbships. —  This   is  fully   considered    under    Section   Five." 


ni.  INVOLinffTART  BANKSUPTCT. 

a.  Persons  who  may  be  adjudged  involuntary  bankrupts. —  (1)  In  osnssal. 
—  Subsection  b  of  this  section  declares  what  persons  and  corporations  may 
be  adjudged  involuntary  bankrupts.  In  discussing  the  principles  applicable 
to  persons  who  may  become  voluntary  bankrupts,  we  also  considered  the 
jurisdiction  of  the  courts  to  adjudicate  the  involuntary  bankruptcy  of  such 
persons;  the  rules  applicable  to  the  voluntary  bankruptcy  of  infants,  lunatics 
and  other  persons  mentioned  under  the  forgoing  head,  are  applicable  to  the 
involuntary  bankruptcy  of  such  persons.*®  The  debtor  petitioned  against 
must  owe  at  least  $1,000.  Two  classes  of  persons  cannot  be  {>etitioned 
against  —  wage-earners  and  farmers  The  word  *^  natural "  is  used  to  qualify 
the  word  "person,"  except  for  which  any  corporation  might  be  included, 
because  of  the  definition  of  "person"  as  contained  in  §  1  (19).  The  sub- 
section specifically  states  the  classes  of  corporations  which  may  be  adjudged 
involuntary  bankrupts.  The  words  "unincorporated  company"  are  con- 
sidered later.^ 

(2)  Status  of  alleged  bankbttpt;  time. —  The  question  as  to  the  status 
of  the  alleged  bankrupt  at  a  particular  time  so  as  to  entitle  him  to  exemption 
from  an  involuntary  proceeding  becomes  important.  When  the  debts  from 
which  the  alleged  bankrupt  will  be  discharged  were  contracted,  he  may  have 
been  engaged  in  business  and  his  occupation  may  have  been  changed  subse- 
quently to  that  of  a  wage-earner  or  farmer.  Or  on  the  other  hand  his  occupa- 
tion may  have  changed  since  the  debts  were  contracted  from  that  of  a  wage- 
earner  or  farmer  to  that  of  a  business  man.  In  a  number  of  cases,  some  of 
them  controlling  in  their  respective  jurisdictions^  it  has  be«i  ruled  that  the 
question  whether  an  insolvent  is  exempt  from  involuntary  adjudication  will 
depend  upon  the  occupation  in  which  he  is  engaged  at  the  time  the  acts  of 
bankruptcy  were  committed.^    It  is  quite  apparent  that  a  man  should  not 
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Mw  Bz  parte  Garland,  10  Ves.  110;  Ex  parte 
Richardson,  3  Madd.  90. 

65.  QraTes  ▼.  Winter,  Fed.  Cas.  5,710;  Matter 
of  Fackelman  (D.  C,  Cal.),  41  Am.  B.  B.  14, 
i248  Fed.  oes,  citing  CoUier  on  Bankruptcy  (11th 
ed )    14^ 

56*.  In  re  Pierce  (D.  C,  Wash.),  4  Am.  B.  R. 
480,  102  Fed.  07T. 

67.  Bankr.  Act,   §8.  ^      .  ^  ,   ^  ^ 

68.  As  to  the  effect  of  the  infancy  of  one 
partner,  see  p.  145,  ante.         ,.     „    «  .   , 

5a.  For  "hifants,"  "  lunatics,"  "  mwmed 
women,"    •'aliens,"   "Indians,"    "estates   of 


decedents,"  and  "partnerships,"  see  under 
this  section,  ante.  For  who  may  file  in- 
voluntary petitions  and  the  practice  on  the 
same,  see  Sj  18  and  SO-a,  post, 

^.  See  discussion  in  this  section,  post^ 
under  heading  "Unincorporated  Companies." 

61.  Virginia-Oirolina  Chemical  Co.  v.  Shel- 
horse  (C.  C.  A.,  4th  Oir.),  35  Am.  B.  R.  720, 
d28  Fed.  493;  Counts  v.  Columbus  Buggy 
Co.  (C  a  A.,  4th  dr.),  31  Am.  B.  R.  312, 
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be  permitted  to  evade  bankruptcy  by  changing  bis  occupation,  in  which  hia 
property  was  acquired  and  his  debts  contracted,  to  that  in  which  under  the 
statute  he  would  be  exempt  from  adjudication.  For  instance  the  property 
acquired  as  a  merchant  may  not  be  exempt  from  administration  in  bankruptcy 
because  the  merchant  becomes  subsequently  a  wage^amer;  so  that  in  such  a 
case  it  is  eminently  proper  to  govern  the  exemption  by  the  status  of  the  alleged 
bankrupt  at  the  time  the  debts  were  contracted.®  A  person  who  has  acquired 
property  and  incurred  debts  as  a  merchant  may  not  avoid  bankruptcy  by  becom- 
ing a  wage^amer,  either  before  or  after  the  act  of  bankruptcy ;  it  is  in  such  a 
case  the  occupation  of  the  debtor  at  the  time  the  debts  were  contracted  and  not 
at  the  time  tiie  act  of  bankruptcy  was  committed  which  will  control.®  But 
where  a  wage-earner  or  farmer  becomes  a  merchant  and  thus  amenable  to 
bankruptcy,  his  status  at  the  time  the  act  of  bankruptcy  was  committed  may 


210  Fed.  748;  Harris  t.  Tapp  (D.  C,  Ga.), 
37  Am.  B.  R.  564,  235  Fed.  918;  Matter  of 
Leland  (D.  0.,  Mich.),  25  Am.  B.  R.  209,  185 
Fed.  830;  Flickinger  v.  First  National  Bank 
(0.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  678,  145 
Fed.  162,  76  C.  C.  A.  132. 

Change  of  status  before  filing  petition. — 
In  the  case  of  In  re  Burgin  (D.  C,  Ala.),  22 
Am.  B.  R.  674,  173  Fed.  i  26,  it  was  held  that 
a  cihange  of  occupation  to  one  of  the  exempt 
pursuito,  between  the  commission  of  .an  act 
of  bai^ruptcy  and  the  filing  of  a  petition 
against  him,  will  not  defeat  the  operation  of 
the  act,  as  the  bankrupt's  status  is  to  be 
determined  as  of  the  period  during  which  he 
contracted  the  debts  and  acquired  or  owned 
the  assets  scheduled. 

Engaged  in  farming  when  act  was  com- 
mitted.— In  the  ease  of  Matter  of  Leland  (D. 
C,  Mich.),  25  Am.  B.  R.  209,  185  Fed.  830, 
the  court  said:  "  It  is  important  to  know  at 
what  time  the  exempt  status  must  have  ex- 
isted in  order  to  prevent  the  adjudication. 
The  natural  meaning  of  the  words  used  by 
the  statute  would  indicate  that  they  re- 
fenred  to  the  time  of  filing  the  petition,  but 
the  necessitiea  of  the  case  have  led  to  the 
conclusion  that  this  meaning  cannot  be 
adopted.  There  is  some  authority  for  dating 
the  question  back  to  the  time  when  the  in- 
debtedness was  incurred;  but  this  would 
many  times  give  rise  to  great  confusion:  as 
if,  for  example,  part  of  the  indebtedness  of 
Uie  petitionmg  creditors  had  a  favorable 
position  under  this  ruling  and  part  did  not; 
it  does  not  seem  necessary  in  the  ordinary 
case  to  go  back  so  far.  ...  It  does  not 
follow  that  the  time  when  the  debts  accrued 
and  the  nature  of  the  debts  of  the  petitioning 
creditors,  are  wholly  immaterial.  They  have 
accrued  in  large  part  or  wholly  out  of  busi- 
ness other  than  farming.  This  fact  may  be 
quite  persuasive  as  indicating  that  the  debtor 
was  not  chiefly  engaged  in  larming."  Matter 
of  Desney  (iD.  C,  Md.),  33  Am.  B.  R.  656, 
219  Fed.  294. 

68.  Tiffany  v.  Condensed  Milk  Go.  (D.  C, 
Pa.),  15  Am.  B.  R.  413,  141  Fed.  444;  In  re 
Crenshaw  (D.  C,  Ala.),  19  Am.  B.  R.  502, 
156  Fed.  638;   Flickinger  v.  First  National 


Bank  (C.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  678^ 
145  Fed.  162,  76  C.  C.  A.  132;  In  re  Burgin 
(D.  C,  Ala.),  22  Am.  B.  R.  674,  173  Fed. 
726,  holding  that  the  statua  of  the  alleged 
bai^rupt  as  to  his  occupation  is  to  be  deter- 
mined as  of  the  period  when  he  contracted 
the  debts  to  be  proved  and  acquired  the  prop* 
erty  to  be  administered ;  and  when  he  was  ai 
that  time  engaged  in  mercantile  pursuits  he 
cannot  defeat  the  .operation  of  "Uie  law  by 
thereafter  engaging  in  an  exempt  occupation. 
See  Am.  B.  R.  Digest,  |  122. 

Application  of  rule. —  The  rule  that  the 
status  of  an  alleged  involuntary  bankrupt  la 
to  be  determined  as  of  the  date  when  ills 
debts  were  contracted  is  not  the  general  rule,, 
and  is  only  to  be  adopted  when  the  equitiea 
of  the  case  require  such  a  construetioD,  it 
being  based  on  the  equitable  idea  that  th» 
exemption  from  involuntary  proceedings  al- 
lowed by  the  statute  was  not  intended  as  a 
means  of  escape  for  insolvents  whose  profierty 
was  acquired  and  whose  debts  were  incurred 
in  a  recent  non-exempt  occupation.  Harris  t. 
Tapp  (D.  C,  Ck.),  37  Am.  B.  R.  564,  28fr 
Fed.  918. 

68.  In  re  Wakefield,  25  Am.  B.  GEL  118,  182 
Fed.  247.    This  case  and  those  cited  in  the 

E receding  note  are  opposed  in  the  case  of 
a  re  Folkstad  (D.  C.,  Mont.),  29  Am.  B.  R* 
77,  199  Fed.  363,  in  which  the  court  holda 
that  «n  "  act  of  bankruptcy  "  is  such  when 
the  act  is  committed,  or  not  at  all;  and  if 
an  act  is  committed  by  one  who  then  is  not 
of  the  class  that  the  Bankruptcy  Act  says 
ma^  be  adjudicated  an  involuntary  bankrupt, 
it  IS  not  an  ''act  of  bankruptcy,"  and  fur- 
nishes no  foundation  for  involimtary  proceed- 
ings, the  act  taking  color  from  the  i>ona  tide 
occupation  of  the  actor  at  the  time  it  ia 
committed,  and  not  from  his  occupation  prior 
or  subsequent  thereto.  Hence,  one  who  incura 
debts  in  a  non-exempt  occupation,  changea 
to  an  exempt  occupation,  and  thereafter  com- 
mits an  act  that  m  a  non-exempt  occupation 
would  be  an  "act  of  bankruptcy,"  is  not 
subject  to  adjudication  as  an  involuntaiy 
bankrupt  because  thereof,  and  of  debts  ttiu 
eziBting,  or  at  all. 
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well  be  deemed  the  controlling  factor.  In  any  event  the  circumstances  existing 
in  each  particular  case  must  be  considered.  In  view  of  the  fact  that  the  main 
purpose  of  the  Bankruptcy  Act  is  to  provide  for  the  distribution  of  the  assets 
of  the  bankrupt  among  his  creditors  having  provable  debts  and  the  discharge 
of  the  bankrupt  from  such  debts,  it  seems  reasonable  to  assert  that  the  exemp- 
tion from  bankruptcy  should  pertain  exclusively  to  the  occupation  of  the  bank- 
rupt when  the  debts  were  incurred.  There  is  no  question,  however,  that  the 
occupation  of  the  alleged  bankrupt  at  the  time  the  petition  is  filed  is  not 
oontrolling.^  A  change  in  occupation  from  business  to  farming  since  the 
act  of  bankruptcy  will  not  avail  the  debtor.* 

(3)  Waoe-iubnsbs. — ^A  wageoamer  is  defined  in  §  1  (27)  as  a  person 
who  ''works  for  wages,  salary,  or  hire^  at  a  compensation  not  exceeding  one 
thousand  five  hundred  dollars  per  year."  Under  this  subsection  (§  4rb)  a  wage- 
oamer  cannot  be  adjudged  an  involuntary  bankrupt.  It  is  not  presumable 
that,  were  he  not  thus  excepted,  creditors  would  often  resort  to  a  court  of 
bankruptcy  against  such  a  debtor."  The  exemption  of  wage-earners  from  the 
operation  of  the  act  applies  to  those  who  are  dependent  for  a  living  upon  the 
itjsuit  of  their  individual  effort,  without  the  aid  of  property  or  capital.®^  To 
bring  a  person  within  the  exception  it  should  appear  that  the  earning  of  ^ages 
is  his  paramount  occupation.^  In  considering  the  definition  of  "  wage-earner  " 
in  §  1,  cases  were  cited  indicating  what  constitutes  a  wage-earner  under  the 
statute.*® 

(4)  Persons  engaged  ghisflt  in  farming  or  the  tillage  of  the  soil. — 
{I)  In  general,^ 'So  person  answering  this  description  can  be  adjudged  an 
involuntaiy  bankrupt.  The  phrase  seems  to  be  construed  strictly.  The  words 
^'  the  tillage  of  the  soil "  are  not  used  as  a  definition  of  what  constitutes  farm- 
ing; tillage  is  a  part  of  farming  but  is  not  co-extensive  with  the  whole  of 
farming.**  Whether  a  debtor  answers  this  description  is  a  question  of  fact 
to  be  determined  in  each  case  on  its  merits.***  The  affairs  and  occupation  of 
men  are  of  infinite  complexity.  It  is  not  possible  to  lay  down  any  precise  rule 
which  will  in  every  case  enable  a  court  to  say  with  certainty  in  what  occupa- 


64.  In  re  Luckhardt,  4  Am.  B.  R.  807.  101  Fed. 
DOT;  In  re  Mackey  (D.  C,  Del.),  6  Am.  B.  R. 
^7T,  110  Fed.  855. 

«5.  In  re  Luckbardt  (D.  C.  Kan.),  4  Am.  B. 
R.  807.  101  Fed.  807;  In  re  Mackey  (D.  C. 
Del.),  6  Am.  B.  B.  677,  110  Fed.  855;  Tiffany  ▼. 
La  Plnme  Condenaed  Milk  Co.  (D.  C,  Pa.).  15 
Am.  B.  R.  413.  141  Fed.  444. 

66.  For  valuable  cases  nnder  the  somewhat 
similar  phrase  "workmen,  clerks,  and  ser- 
Tants,"  see  nnder  section  slzty-fonr  of  this 
work;  also  discussion  of  the  definition  of 
"'  wage-earner  "  under  section  one. 

Wage-earner. — A  teamster  working  his  team 
for  day  wages  hauling  logs  and  other  similar 
Kervlces  for  different  people  Is  within  the  ex- 
•leptlon.  In  re  Yoder  (D.  C.  Pa.),  11  Am.  B. 
R.  440,  127  Fed.  SHi  and  so  Is  a  bookkeeper 
haying  no  other  business  or  occupation.  In  re 
Pilger  (D.  C,  Wis.),  9  Am.  B.  R.  244,  118  Fed. 
206;  a  music  teacher  glylng  lessons  at  so  much 
an  hour  Is  not  a  "  wage-earuer."  First  Nat. 
Rank  of  WUkesbarre  v.  Bamum  (D.  C,  Pa.).  20 
Am,  B.  R.  439,  160  Fed.  245. 

66B.  Hermanos  t.  Femandes  (D.  C.  Porto 
Rico),  89  Am.  B.  R.  845,  9  P.  R.  Fed.  439. 

67.  Mntter  of  Remaley  (Ref.  Pa.),  23  Am. 
B.  R.  20.  The  wage-earner  is  an  employee, 
who  performs  seryk'eH  for  another,  ezclnslye  of 


other  occupation.  Virginia-Carolina  Chemi- 
cal Co.  y.  Shellhonse  (C.  C.  A.,  4th  dr.),  35  Am. 
B.  R.  720.  228  Fed.  493. 

68.  These  cases  may  all  be  applied  here. 

69.  In  re  Dwyer  (C.  C.  A.,  7th  Clr.),  25  Am. 
B.  R.  913,  184  Fed.  880. 

The  words  *' farming  or  the  tillage  of  the 
soil"  as  used  In  section  4-b  of  the  bankruptcy 
act,  expresses  the  same  thought,  that  Is,  the 
word  '^farming"  and  the  words  "tillage  of 
the  soil,"  mean  the  same  thing.  Hart-Parr  Co. 
y.  Parkley  <C.  C.  A.,  8th  Clr.),  86  Am.  B.  R. 
640.  231  Fed.  918. 

Ware-earner  distlnsnlshed  Crom  farmer.— A 
farmer  Is  exempt  from  Inyolnntary  proceed- 
ings, whateyer  his  other  Interests,  If  farming  la 
his  chief  occupation;  a  wage-earner  is  exempt 
only  when  he  actually  pursues  the  calling  which 
the  term  descrlbea  The  farmer  works  for 
himself;  the  wage-earner  Is  an  employee,  and 
this  implies  seryice  for  another  which  is  sub- 
stantially exdusiye.  This  charactorlHtlc  dif- 
ference between  farmers  and  wage-earners  Is 
clearly  recognised  in  the  language  of  section 
4b  of  the  bankruptcy  act.  Virginia -Carolina 
Chemical  Co.  y.  Shellhorse  <C.  C.  A.,  4th  Clr.). 
35  Am.  B.  R.  720,  228  Fed.  493. 

69a.  Matter  of  Driver  (D.  C.  N.  J.).  42  Am. 
B.   R.   106,  2r.2  Fed.  l)r.«. 


160 


Who  Mat  Bbooice  Baitkbttpts. 


[§*. 


tiou  a  man  has  been  chiefly  engaged.  It  is  not  permissible  to  segregate  cer* 
tain  facts  or  circumstances  and  say  that  their  existence  or  non-existence  settles 
the  question.  In  answering  it  ail  his  activities  and  pursuits  must  be  con- 
sidered as  a  whole.'^ 

(II)  Chief  occupation. —  Farming  or  tillage  of  the  soil  must  be  the  chief 
occupation.  Mere  physical  exertions  are  not  the  determining  factor;  rather 
that  occupation  which  the  person  deems  of  paramount  importance  to  his  wel- 
fare.^ The  relative  amount  of  time  a  man  devotes  to  various  lines  of 
endeavor  in  which  he  is  interested  is  doubtless  one  circumstance  to  be  taken 
into  account"  He  must  be  engaged  "  chiefly  "  in  the  business  or  occupation 
of  farming  and.  must  derive  Uieref rom  his  chief  means  of  livelihood.'^  He  may 
be  engaged  in  other  enterprises,  in  which  he  has  invested  money  and  whid^ 
take  considerable  of  his  time,  so  long  as  farming  constitutes  his  chief  occupa- 
tion.^^ When  a  debtor  follows  two  pursuits  the  relative  amount  of  his  indebted- 
ness contracted  in  one  and  the  other  may  be  taken  into  account  as  an  aid  in 
determining  in  which  he  was  chiefly  engaged.''^  It  has  been  held  diat  a 
man  engaged  both  in  the  business  of  farming  and  at  that  of  raising  cattle  on  a 
large  scale  was,  nevertheless,  within  tiiiis  exception.^^  Likewise,  perhaps,  when 
the  chief  occupations  is  to  raise  cattle  and  hogs  for  the  market,  provided  he 
raises  them  on  the  farm,  or  feeds  them  largely  from  crops  raised  thereon.*^ 
But  a  cattle  buyer  is  not  engaged  in  farming  because  he  takes  cattle,  purchased 
by  him  for  the  market,  to  a  farm  for  feeding.^    Dairying  is  usually  a  mere 


7«.  Matter  of  Disney  (D.  C.  Md.).  33  Am.  B. 
U.  t56,  219  Fed.  294;  Matter  of  Brown  (C.  C.  A., 
9th  Cir.),  42  Am.  B.  R.  462,  2S8  Fed.  857,  affg. 
41  Am.  B.  R.  649,  251  Fed.  306. 

StAtoa  of  dektor  eogmved  In  seTersl  oeevpa- 
tions.— Where  an  alleged  bankrupt  is  engaged 
in  several  occupations  at  the  same  time,  all  his 
activities  and  pursnits  must  be  considered  as  a 
whole.  In  passing  upon  the  question  of  his 
status  at  the  time  the  alleged  act  of  bankruptcy 
was  committed.  Harris  t.  Tapp  (P.  C,  Ga.),  37 
Am.  B.  R.  664^  286  Fed.  91S.  See  Am.  B.  R. 
Dig.,  S  125. 

71.  Chief  oeeupfl!ttoii.r— In  the  case  Of  In  re 
Mackey  <D.  C,  DeL),  6  Am.  B.  R.  677,  UO  Fed. 
355,  it  was  held  that  a  "person  engaged  chiefly  in 
farming,'*  within  the  meaning  of  the  act  is  one 
whose  chief  occupation  or  business  is  farming; 
.ind  one's  chief  occupation  or  business  is  that 
which  Is  of  principal  concern  to  him,  or  some 
pemanency  in  Its  nature,  which  he  deems  of 
paramount  importance  to  his  welfare,  and  on 
which  he  chiefly  relies  for  his  liveUhood  or  as 
the  means  of  requiring  wealth,  great  or  small. 
In  re  Drake  (D.  C,  8.  C),  S  Am.  B.  R.  187, 
114  Fed.  229,  afTd.  «ii5  fioin.  Wulbern  t.  Drake 
(C.  C.  A..  4th  Cir.),  9  Am.  B.  R.  096,  120  Fed. 
493;  Matter  of  Disney  (D.  C,  Md.),  83  Am.  B. 
K.  666,  219  Fed.  294. 

7f.  Matter  of  Disney  (D.  C,  Md.),  83  Am.  B. 
R.  666,  219  Fed.  294;  Matter  of  Brown  (C.  C. 
A..  9th  Cir.),  42  Am.  B.  R.  462.  258  Fed.  867, 
affg.  41  Am.  B.  R.  649,  251  Fed.  866. 

78.  Bank  of  Dearborn  ▼.  Matney  (D.  C,  Mo.), 
12  Am.  B.  R.  488,  182  Fed.  76;  Matter  of  Speng- 
ler  (D.  C,  Iowa),  39  Am.  B.  R.  64,  238  Fed.  862; 
Wulbern  t.  Drake  (C.  C.  A.,  4th  dr.),  9  Am. 
B.  R.  696,  120  Fed.  493,  In  which  case  the  court 
said:  "It  does  not  matter  if  the  person  may 
have  other  businoss  or  other  interests  if  his 
principal  occupation  is  that  of  an  agriculturist 
-If  that  Is  the  business  to  which  he  devotes 
more  largely  his  time  and  attention  —  which  he 
relies  upon  as  a  source  of  income  for  the  sup- 
port of  himself  and  family,  or  for  the  accumu* 
lation  of  wealth." 

74.  Counts  T.  Columbus  Buggy  Co.  (C.  01 
A.,  4th  ar.),  31  Am.  B.  R.  812,  210  Fed. 
748;  In  re  Terry  (D.  a.  Pa.),  30  Am.  B.  R. 
631,  208  Fed.  162;  Harris  v.  Tapp  (D.  C., 
Ga.),  37  Am.  B.  K.  664,  235  Fed.  918. 


75.  Matter  of  Disney  (D.  C,  Md.),  33  Am. 
B.  R.  656,  219  Fed.  294;  Matter  of  Driver 
(D.  C,  N.  J.),  42  Am.  B.  R.  106,  252  Fed. 
956;  Matter  of  Brown  (C.  C.  A.,  9th  dr.), 
42  Am.  B.  R.  452,  253  Fed.  357,  affg.  41  Am. 
B.  R.  549,  251  Fed.  365. 

7&  In  re  Thompson  (D.  C,  Iowa),  4  Am. 
B.  R.  340,  102  Fed.  287.  See  Banic  of  Dear- 
born y.  Matney  (D.  C,  Mo.),  12  Am.  B.  R. 
482,  132  Fed.  75. 

77.  In  re  Rugsdale,  Fed.  Cm.  12,123. 
Raiaiiic  stock  for  the  market—  In  the  case 

of  In  re  Dwyer  (C.  a  A.,  7th  Cir.),  25  Am. 
B.  R.  913,  184  Fed.  880,  it  appeared  that  the 
alleged  bankrupt  owned  and  dwelt  unon  a 
farm  of  160  acres,  upon  which  he  raised  corn 
and  oats  on  46  acres  and  grass  for  feeding 
purposes  on  the  balance;  upon  this  farm  he 
fattened  cattle  and  hogs  for  the  market;  he 
raised  some  of  the  stock  upon  the  farm  and 
purchased  a  considerable  number  whidi  he 
brought  to  the  farm;  after  the  cattle  and 
hogs  were  properly  fattened,  he  sold  them  to 
drovers  and  sometimes  shipped  them  in  ear- 
load  lots  to  the  market ;  it  was  necessary  to 
purchase  about  four  times  as  much  grain 
as  he  raised  upon  his  farm  to  feed  the  stock ; 
he  never  bouffht  cattle  as  a  dealer  in  live 
stock  buys  tnem,  with  the  expectaiion  of 
speculating  and  taking  advantage  of  market 
conditions.  It  was  held  that  the  alleged 
bankrupt  was  chiefly  engaged  in  farming  and 
was  therefore  within  the  exemption. 

78.  In  re  Brown  (D.  C,  Iowa),  13  Am.  B. 
R.  140,  132  Fed.  706. 

Cattle  dealer. — An  alleged  bankrupt,  whose 
chief  occupation  was  trading  in  cattle,  using 
his  lands  as  a  mere  feeding  station,  relying 
more  upon  purchased  feed  from  the  market 
for  preparing  the  cattle  for  sale  than  on  his 
own  agricultural  products,  is  not  a  *'  person 
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incident  of  farming,  and  a  fanner  who  keeps  a  dairy  is  subject  to  the  exemp- 
tion.'^ One  engaged  chiefly  in  fanning  is  within  ihe  exception  although  he 
at  the  same  time  conducts  a  small  business  as  a  private  banker^^  or  is  engaged 
in  carrying  on  a  law  and  collection  business  on  a  small  scale,^^  or  runs  a  small 
store  yielding  a  very  small  income,  compared  with  that  from  the  farm,^  or 
a  partnership  which  conducts  a  commissary  in  connection  with  farming  inter- 
ests,  and  one  member  haying  an  agency  for  fertilizers  and  plows.''  It  has 
been  ruled  that  an  individual  farmer  who  loaned  money  to  and  became  a 
member  of  a  partnership  composed  of  farmers  which  was  promoting  a  canning 
factory,  but  who  did  not  personally  give  much  time  or  thought  to  the  enterprise 
was  not  chiefly  engaged  in  it,  and,  therefore,  as  an  individual  was  not  liable  to 
adjudication.^  An  alleged  bankrupt,  although  owning  a  farm,  who  is  chiefly 
engaged  in  threshing  for  others  for  hire,  is  not  chiefly  engaged  in  ''  farming 
or  the  tillage  of  the  soil."  ^  A  woman  who  owns  a  farm  and  permits  her 
husband  to  run  it  and  treat  the  products  as  his  own  is  not  a  person  engaged 
chiefly  in  farming,  and,  therefore,  may  be  adjudicated  a  bankrupt.^  A  person 
engaged  chiefly  in  farming  is  not  subject  to  adjudication  as  an  involuntary 
bankrupt,  though  he  makes  a  general  assignment  for  the  benefit  of  creditors.^ 
The  exemption  applies  to  a  partnership  as  well  as  an  individual.^ 

(Ill)  Lease  of  farm, — A  resident  owner  who  has  leased  his  farm  to  another 
for  a  money  rent  is  not  within  the  exception,^  but  otherwise  where  he  leases 
part  of  his  farm  and  works  the  rest  of  it.^    If  the  owner  of  a  farm  leases  it 
upon  shares,  without  himself  carrying  on  the  farming  operations  more  than  to^ 
see  that  the  tenant  was  doing  the  work  an^j^iyiding  the  i)roceeds  as  agreed,   * 
he  is  within  the  exception.®*    --  ^  w^a-  c.^«-^  Jl^m*^^  ^Hrw%C%ft» 

(6)  Practice  and  pi^eadinos. —  The  petition  in  involuntary  cases  should 
contain  allegations  to  the  effect  that  the  alleged  bankrupt  was  not  either  a 
wage-earner  or  a  person  chiefly  engaged  in  farming  or  in  tillage  of  the  soil.^ 
But  a  failure  to  do  so,  unless  raised  by  the  answer,  will  be  deemed  waived.^ 
It  may  be  sufficient  to  make  such  averments  as  will  exclude  the  idea  of  the 
alleged  bankrupt  being  within  the  excepted  classes  ;^  but  the  better  practice  is  to 


cbiefly  eDgasred  in  terming/*  Bank  of  Dearborn 
y.  Matney  (D.  C,  Mo.),  12  Am.  B.  R.  482,  132 
Fed.  76.  See  also  Hoffschlaeger  Co.  t.  Tonng 
Nap  (D.  C,  Hawaii),  12  Am.  B.  R.  510,  2  U.  8. 
D.  a,  Hawaii  90;  ICatter  of  Brown  (C.  C.  A.. 
9th  Clr.).  42  Am.  B.  R.  462,  258  Fed.  357,  affg. 
41  Am.  B.  R.  549,  261  Fed.  366. 

99.  Gregg  t.  MitcheU  (C.  C.  A.,  6th  ar.),  21 
Am.  B.  R.  669.  166  Fed.  726. 

89.  Couts  T.  Townaend  (D.  C,  Ky.),  11  Am. 
B.  R.  126,  126  Fed.  249. 

81.  In  re  Hoy  (D.  C,  Iowa),  14  Am.  B.  R.  648, 
187  Fed.  175. 

St.  Rise  y.  Bordner   (I>.  €.,  Pa.),  15  Am. 

B.  R,  297,  140  Fed.  566;  In  re  Mackey   (D. 

C,  Del.),  6  Am.  B.  R.  577,  110  Fed.  355; 
flee  In  re  Duke  &  Son  (Ref.,  Ga.),  28  Am. 
B.  R.  195. 

Sa.  Sutherland  Medkine  Co.  y.  Rich  (Ref., 
Ga.),  22  Am.  B.  R.  85. 

84.  Matter  of  Disney  (D.  C,  Md.),  33  Am. 
B.  R.  656,  219  Fed.  294. 

S5.  Hart-Parr  Oo.  v.  Barkley  (C.  a  A., 
8th  €5r.),  36  Am.  B.  R.  540,  231  Fed.  913. 

Sa.  In  re  Johnson  (D.  C,  N.  T.),  18  Am. 
B.  R.  74,  149  Fed.  864.  in  which  cases  it 
appearerd  that  the  wife  had  taken  title  to  a 
farm  formerly  owned  by  the  husband  in  order 
io  keep  it  from  his  creditora,   and  it  was 


held  that  the  fact  of  ownership  was  not  ma* 
terial.  Judge  Ray  in  this  case  discusses  ab 
length  and  with  care  the  question  of  what 
constitutes  farming  under  the  statute. 

87.  Oliye  y.  Armour  &  Co.  (C.  C.  A.,  5th 
dr.),  21  Anou  B.  R.  901,  167  Fed.  517. 

88.  Still's  Sons  y.  American  National  Bank 
(C.  C.  A.,  4th  Gir.),  31  Am.  B.  R.  320,  209 
Fed.  749. 

88.  In  re  Matson  (D.  C,  Pa.),  10  Am.  B. 
R.  473,  123  Fed.  743. 

80.  Wulbem  y.  Drake  (C.  C.  A.,  4th  dr.), 
9  Am.  B.  R.  695,  120  Fed.  493. 

91.  Matter  of  Leland  (D.  C,  Mich.),  85 
Abl  B.  R.  209,  185  Fed.  830.  See  also  Mat- 
ter of  Driyer  (D.  C,  N.  J.),  42  Am.  B.  R. 
106,  258  Fed.  956. 

88.  Beach  y.  Macon  Grocery  Go.  (C.  C.  A,, 
5th  dr.),  9  Am.  B.  R.  762,  120  Fed.  736. 

98.  Green  RWer  Deposit  Bank  t.  Craig  Bros. 
(D.  C,  Ky.),  6  Am.  B.  R.  381,  110  Fed.  137;  In 
re  Columbia  Real  Bstate  Co.  <D.  C.  Ind.),  4  Am. 
B.  R.  411,  101  Fed.  966. 

94.  Matter  of  Levin^ston  CD.  C  Hawaii),  13 
Am.  B.  R.  357,  2  U.  S.  D.  C.  254;  Tn  re  Brett 
(D.  C,  N.  J.),  12  Am.  B.  R.  492.  180  Fed.  981; 
In  re  White  (D.  C,  Pa.>.  14  Am.  B.  R.  241,  135 
Fed.  199. 
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include  express  all^ations  negativing  the  statutory  exceptions.  The  allega- 
tion and  proof  should  also  show  that  the  alleged  bankrupt  was  not  in  one  of 
these  excepted  classes  at  the  time  of  the  act  of  bankruptcy.^  A  defense  based 
on  an  allegation  that  he  was,  may  be  raised  by  a  responding  creditor,  and,  when 
raised,  goes  to  the  jurisdiction,  and,  if  not  met  by  a  replication,  is  -conclusive.** 
If  the  petition  is  defective  in  that  it  does  not  contain  allegations  to  the  effect 
ithat  the  alleged  bankrupt  is  not  within  either  of  the  excepted  classes,  the  defect 
may  be  cured  by  amendment.^  Where  a  person  has  been  adjudged  insane  at 
a  certain  date  with  lucid  intervals  until  a  certain  date  and  without  lucid 
intervals  thereafter,  a  presumption  of  insanity  arises  from  the  date  first  men- 
tioned, and  the  burden  of  proof  is  upon  the  petitioning  creditors  to  show  that 
the  alleged  act  of  bankruptcy  was  committed  during  a  lucid  interval*® 
b.  Corporations  which  may  be   adjudged  involimtary  banlmiptB. —  (i)  In 

GENERAL. —  The  definition  of  "corporations"  will  be  found  in  §  1  (6).  It 
does  not,  of  course,  include  municipal  corporations,  but  it  would  seem  to 
comprise  membership  corporations  and  religious,  educational  and  eleemosynary 
corporations  and  the  like.  But  because  of  the  limitation  to  "  moneyed,  business 
or  commercial  corporations,"  membership  corporations,  incorporated  for  other 
than  business  or  commercial  purposes,  may  not  be  adjudicated  bankrupts. 
Under  the  law  of  1867  any  business,  moneyed  or  commercial  corporation  might 
be  thrown  into  bankruptcy.  As  has  already  been  seen  the  amendatory  act 
of  1910  has  practically  conformed  the  present  bankruptcy  act  to  that  of  1867, 
so  far  as  the  persons  and  corporations  who  may  be  adjudicated  bankrupts  are 
concerned.**  If  the  act  of  bankruptcy  was  committed  prior  to  the  taking  effect 
of  the  amendment  of  1910,  bankruptcy  may  not  be  decreed  unless  the  corpora- 
tion was  one  which  might  have  be^  adjudicated  a  bankrupt  under  the  laws 
which  existed  prior  to  the  amendment.^^ 

(2)  Exceptions  as  to  insurance  ani>  banking  cobpohatxons. — The  excep- 
tion as  to  ^^  municipal,  railroad,  insurance  or  banking  corporations  "  is  absoluta 
^'  Moneyed  "  corporations  are  usually  regarded  as  including  banking  and  insur- 
ance corporations,  and  are  so  defined  in  the  laws  of  New  York.***^  The  fact 
does  not  affect  the  construction  or  application  of  the  exception,  as  it  is  obvious 
that  it  was  the  intent  of  Congress  to  exempt  sudi  corporations  from  the  oper- 
ation of  the  act.  The  exemption  will  be  limited  strictly  to  corporations  which 
fall  within  the  specified  classes.  It  does  not  include  a  fraternal  order  which 
as  an  incident  to  its  corporate  CKistenoe  provides  aid  for  the  beneficiaries  of 
its  deceased  member&^^  There  are  reasons  of  policy  why  banking  corporations 
should  be  excluded.    They  are  trosteee  of  the  peoplei,  whose  debts  are  always 


M.  The  harden  of  proof  that  ati  alleged  bank- 
rupt is  not  a  person  "engaged  chiefly  In  fhrm- 
Sng  *'  is  upon  the  petitioning  creditors.  In  re 
Burgin  (D.  C,  Ala.),  22  Am.  B.  R.  574,  173  Fed. 
726;  Harris  t.  Tapp  (D.  C,  Ga.),  37  Am.  B.  E. 
604,  235  Fed.  918.  See  also  Hermanos  ▼.  Fern- 
andec  (D.  C,  Porto  Rico),  80  Am.  B.  B.  845, 
9  P.  B.  Fed.  439.  That  burden  is  fully  met 
when  it  is  shown  that  practically  all  the  in- 
debtedness arose  <.rom  Tentures  having  no  con- 
nection whatCTer  with  the  farming  industry. 
After  Riich  a  showing  the  burden  is  shifted  to 
the  debtor  to  prore  that  he  Is  within  the  ex- 
empted class.  Matter  of  Driver  (D.  C,  N.  J.). 
42  Am.  B.  R.  106.  252  Fed.  966. 

As  to  stAtns  of  bankrvpt  in  respect  to  ex- 
i'epted  classes,  see  discusfiion  under  preceding 
headlni;  a (2)  '* Status  of  alleged  bankrupt: 
time."  ante.  _  _  ,    _.  ^ 

0«.  Tn  re  Taylor  (C.  C.  A,  7th  Clr.),  4  Am.  B. 


R.  515,  102  Fed.  728;  Rise  t.  Bordner  (D.  C. 
Pa.),  15  Am.  B.  R.  297  140  Fed.  566. 

91.  In  re  Crenshaw  (D.  C,  Ala.),  19  Am.  B.  R. 
602,  156  Fed.  688. 

96.  In  re  Kehler  (C.  C  A.  2d  C3r.),  19  Am. 
B.  R.  513,  159  Fed.  55. 

99.  See  discussion  under  "Voluntary  Bank- 
ruptcy,*' ante,  p.  141. 

109.  Matter  of  U.  S.  Restaurant  St  Realty  Co. 
(C.  C.  A,  2d  Clr.).  26  Am.  B.  R.  915,  187  Fed. 
118. 

101.  See  N.  Y.  General  Corporation  Law,  |  3. 
subd.  4,  which  provides  that  **  a  '  moneyed  cor- 
corpatlon  *  is  a  corporation  formed  under  or 
subject  to  the  banking  or  insurance  law." 

192.  Insurance  corporation. — Tbp  Grand 
tio^lge  Ancient  Order  of  United  Workmen  Is 
not  an  *'  insurance  corporation "  within  the 
meaning  of  section  4  of  the  bankruptcy  act. 
and,    hence,    is    not    subject    to    adjudication. 
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due  and  whose  credit  is  necessary  to  trade  and  industry.  They  are  not  only 
creatures  of  the  State,  organized  under  State  statutes,  but  are  supervised  and 
inspected  by  the  'State  at  frequent  intervals,  thus  making  it  difficult  for  them  to 
commit  preferences.^*  A  national  bank  incorporated  under  the  national  bank- 
ing act  would  not,  for  obvious  reasons,  be  subject  to  involuntary  bankruptcy, 
although  not  included  within  the  expressed  provisions  of  this  exception,^^  It 
would  seem  that  only  those  entities  which  are  strictly  banks  and  thus  subject 
to  offix*ial  espionage,  are  excepted.^*  Banking  corporations  do  not  include 
private  bankers,  doing  business  under  State  supervision,  and  no  special  signifi- 
cance is  attributed  to  the  omiesion  by  the  amendment  of  1910  of  the  reference 
to  private  bankers  in  the  original  act.^* 

(3)  Dissolution  of  cobpokation. —  The  attempted  dissolution  of  a  cor- 
poration having  undistributed  assets  or  unpaid  debts  under  a  State  statute 
providing  for  tibe  winding  up  of  a  corporation,  docs  not  deprive  the  bank- 
ruptcy court  of  its  jurisdiction,  when  such  corporation  has  conmiitted  an  act 
of  bankruptcy  prior  to  such  dissolution.^^  A  corporation  having  conmiitted 
an  act  of  bankruptcy,  the  jurisdiction  of  a  bankruptcy  court  may  not  be  de- 
feated by  prior  proceedings  for  dissolution  ;**  or  by  the  appointment  of  a  re- 
C€/iver  at  the  suit  of  creditors,^^^  and  this  is  true  although  in  the  suit  appointing; 
a  receiver  the  court  grants  an  injunction  restraining  the  corporation,  its  officers^ 


Tbis  t>eeaiise  its  only  obUgation  is  to  oolleet 
from  rach  of  itt  members  as  are  willing  to 
oontribute  funds  with  which  to  psy  tiie 
beneficiaries  of  deceased  members.  Matter  of 
Orand  Lodge  Ancient  Order  of  United  Work- 
men, 86  Am.  B.  R.  634,  232  Fed.  199. 

105.  In  re  Oregon  Trust  k  Savings  Bank 
(D.  €.,  Or.)»  19  Am.  B.  R.  484,  166  Fed.  319. 

lOi.  <See  under  former  law,  In  re  Maau- 
faeturera'  Natl  Bank,  Fed.  Cas.  9,061. 

106.  Compare  Davis  v.  Stevens  (D.  C, 
S.  Dak.),  4  Am.  B.  R.  763,  104  Fed.  236. 
And  see  In  re  Moenoh  k  Sons  Co.  (C.  C.  A., 
2d  dr.),  12  Am.  B.  R.  240,  130  Fed.  686, 
affg.  10  Am.  B.  R.  666,  123  Fed.  966;  In  re 
White  Mountain  Paper  Co.  (C.  C.  A.,  1st 
Gir.),  11  Am.  B.  R.  491,  127  Fed.  180. 

106.  In  re  Surety  &  Guarantee  Trust  Co. 
(C.  C.  A.,  7th  Cir.),  9  Am.  B.  R..  129,  121 
Ped.  79;  Mrtter  ef  Sage  (D.  C,  Mo.),  36 
Am.  B.  R.  436,  224  Fed.  626. 

Jurisdiction  over  private  bankers. —  Since 
the  bankruptcy  act  confers  upon  courts  of 
bankruptcy  jurisdiction  to  adjud^  private 
bankers  bankrupt  and  to  administer  their 
property,  itkis  jurisdiction  is  not  only  para- 
moiuit,  but  is  exclusive,  and  State  laws  as- 
suming to  confer  upon  State  officers  or  courts 
authority  to  administer  the  property  of  sudi 
bank  are  superseded  and  must  g^ve  way  when 
the  bankruptcy  act  is  properly  invoked.  Mat- 
ter of  Sage  (D.  C,  Mo.),  36  Am.  B.  R.  436, 
224  Fed.  626. 

107.  In  re  Merchants^  Ins.  Co.,  Fed.  Cas. 
9,441;  In  re  Independent  Ins.  Co.,  Fed.  Gas. 
7,018. 

Effect  of  dissolution. —  If  a  corporation 
suffers  or  permits  some  of  its  creditors  to 
obtain  preferences  through  legal  proceedings, 
and  its  stockholders  subsequently  sue  for  and 
obtain  a  dissolution,  the  effect  of  which  is 


to  pemiit  the  alleged  preferenees  to  stand,, 
sacb  corporation  has  committed  an  act  of 
bankruptcy  and  petitioning  creditors  may 
have  the  corporation  adjudged  a  bankruj>t, 
notwithstandmg  e  decree  of  disBolution  in 
the  State  court  and  the  appointment  therein 
of  a  receiver.  jScheuer  v.  Smith  ft  Montgom- 
ery Book  Co.    <C.  C.  A.,  6th  Tir.),  7  Am. 

B.  B.  384.  112  Fed.  40r.  lathis  case  it  was 
argued  tluit  as  a  dissolution  of  the  corpora- 
tion had  been  adjudged  and  decreed  in  tho 
State  court  prior  to  the  hearing,  although 
sinosLthe  institution  of  the  proeeedings  in  the 
bankruptcy  court,  such  proceedings  abated 
and  no  adjudication  in  bankruptcy  could  4>e 
rendered,  as  the  corporation  is  desul  and  no 
Judgment  can  be  rendered  against  a  dead 
mtfn.  The  court  said :  "  As  to  this,  we  think 
it  only  necessary  to  refer  to  S  8  of  the  bank- 
rupt act  in  relation  to  the  death  or  insanity 
of  the  bankrupt  and  by  analogy  hold  that  the 
section  applies  to  a  corporation  that  •seeks 
by  suicide  to  defeat  properly  instituted  pro- 
ceedings in  bankruptcy." 

Tiffany  v.  Laplume  Condensed  Milk  Co.„ 
(D.  C,  Pa.),  16  Am.  B.  R.  416,  141  Fed. 
444 ;  In  re  Moencfa  ft  Sons  Co.  (C.  O.  A.,  2d 
Cir.),  12  Am.  B.  R.  240,  130  Fed.  686,  hold- 
ing that  the  jurisdiction  of  the  bankruptcy 
court  to  adjudicate  a  corporation  bankrupt 
is  not  affected  by  the  fact  that  on  the  day 
the  petition  in  bankruptcy  was  filed,  the  prop- 
erty of  the  corporation  was  in  the  lianOB  of 
a  State  court  receiver. 

ISO.  In  re  Sterllnffworth  By.  Snpplj  Co.   (D. 

C,  Pa.),  21  Am.  B.  R.  341.  164  Fed.  601;  In  r» 
Ititematlonal  Coal  MinlDg  Co.  (D.  C,  Pa.).  16 
Am.  B.  B.  312.  143  Fed.  665,  affd.  17  Am.  B. 
R.  673,  148  Fed.  981 ;  In  re  Miinger  Vehicle  Tlre^ 
Co.  (C.  C.  A.,  2d  CiP.).  19  Am.  B.  R.  786.  169 
Fed.   901. 

IOSa.  Matter    of    Ilargadine-McKittrlck.    etc.^ 
Co.  (D.  C,  Ho.),  39  Am.  B.  R.  142.  239  Fed.  156. 
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agents^  or  creditors  from  interfering  in  any  way  with  the  management  of  the 
corporation  by  the  receiver,  or  from  prosecuting  any  action  or  proceeding 
against  it.^**  Likewise  the  fact  that  a  corporation  after  committing  an  act 
of  bankruptcy,  forfeits  its  franchise,  does  not  deprive  the  bankruptcy  court 
of  jurisdiction.^*^  If  the  allied  act  of  bankruptcy  was  committed  prior  to 
the  b^inning  of  proceedings  against  the  corporation  for  dissolution,  and 
within  the  four  months'  period,  the  corporation  may  be  declared  a  bankrupt, 
although  dissolution  was  effected  in  the  State  court  prior  to  the  beginning  of 
bankruptcy  proceedings.***  The  rule  is  that  an  insolvent  corporation,  having 
committed  an  act  of  bankruptcy,  may  not  defeat  the  purpose  of  the  bankruptcy 
act  by  dissolution  proceedings  in  a  State  court,  but  its  property  must  be 
administered  under  that  act,  for  the  benefit  of  its  creditors,  upon  the  institution 
of  proper  proceedings,**^ 

(4)  TJNiNcoapoRATED  COMPANIES. —  Under  this  section  an  "  unincor- 
porated company  "  may  be  adjudged  an  involuntary  bankrupt.  This  phrase 
was  inserted  while  the  bankruptcy  act  was  in  conference  comimittee,  and 
is  not  explained  by  any  of  the  reports  which  contain  the  bill  in  its  various 
stages.  The  rarity  of  failures  of  companies  of  this  character,  other  than 
those  organized  for  business  purposes,  will,  however,  prevent  it  from  being 
either  dangerous  to  such  bodies  or  of  much  value  to  creditors.  The  phrase 
manifestly  means  all  those  private  bodies  which  occupy  the  middle  ground 
between  partnerships  and  stock  corporations,  possessing  some  of  the  powers 
and  privil^es  of  both,  and  is  generally  so  recognized  by  the  courts.**'^    Such 


The  juriadiction  of  the  hankniptcy  court 
attached  or  its  right  to  act  aroee  wh«n  the 
company  being  insolvent  committed  the  susta 
of  bankruptcy.  Any  other  view  of  the  matter 
would  destroy  the  effect  of  the  bankruptcy 
act  entirely.  This  act  is  the  paramount  law 
for  the  adminietration  of  the  estate  of  in- 
solvents. Its  provisions  which  seek  to  bring 
about  equality  among  creditors  of  the  same 
elasa  cannot  be  avoided  in  this  way.  In  re 
Adams  ft  Hoyt  Co.    (D.  €.,  Ga.),  21   Am. 

B.  R.  161,  164  Fed.  489. 

109.  Matter  of  Yaryan  Naval  Stores  Go. 
(C.  C.  A.,  6th  Cir.),  32  Am.  B.  R.  269,  214 
Fed.  563;  Matter  of  Hargadine-McKittrick, 
etc.  Oo.  (D.  C,  Mo.),  39  Am.  B,  R.  142,  239 
Fed.  155.  Compare  Cavaknaw  v.  Indian  Tire 
Co.  (N.  J.  Ct.  of  Ch.),  44  Am.  B.  R.  137,  107 
Atl.  643. 

110.  Matter  of  Double  Star  Brick  Co.  (D. 

C,  Calif.),  32  Am.  B.  R.  149,  210  Fed.  980. 

111.  Bffeot  of  liquidation  In  Stato  court. — In 
re  Adams  &>  Hoyt  Co.  (D.  C,  Ga.)»  21  Am.  B.  B. 
161,  164  Fed.  489;  In  re  Storck  Lumber  Co.  (D. 
C,  Md.).  8  Am.  B.  B.  86,  114  Fed.  860.  in 
which  the  court  said :  "  The  act  of  1898  super- 
ceded the  state  Insolvent  laws  and  now 
when  commercial  and  manufacturing  corpora- 
tions  are  so  numerous,  and  are  sometimes  used, 
as  in  this  case,  more  as  a  cover  from  Individual 
liability  than  for  more  legitimate  uses,  it  can 
scarcely  be  supposed  as  the  bankrupt  act 
especially  provides  for  proceedings  against  com- 
mercial corporations,  that  it  was  intended  that 
such  a  corporation  could  commit  acts  of  bank- 
ruptcy and  escape  the  provisions  of  the  law  by 
applying  to  be  wound  up  under  the  State 
statute,  and  thus  defeat  the  operation  of  the 
bankrupt  law."  In  re  International  Coal 
Mining    Co.    (D.    C.    Pa.),    16    Am.    B.    R.    312, 


143  Fed.  665;  Bollinger  v.  Central  National 
Bank  (C.  C.  A.,  9th  Cir.),  24  Am.  B.  R.  44, 
177  Fed.  609,  holding  tbat  a  corporation 
which  had  wholly  ceased  its  business  and  was 
engaged  in  winding  up  its  affairs,  may  l>e 
proceeded  against  in  bankruptcy  for  an  act 
of  bankruptcy  committed  by  it  in  the  course 
of  liquidation.  See  also  State  v.  (Superior 
Court  of  Kings  County,  20  Wash.  645,  2 
Am.  B.  R.  02,  56  Pac.  35;  In  re  Lengert 
Wagon  Co,  (D.  C,  N.  Y.),  6  Am.  B.  R.  635, 
110  Fed.  927. 

lis.  In  re  Standard  Cordage  Co.  <D.  C,  N.  Y.). 
30  Am.  B.  R.  448,  184  Fed.  156. 

118.  Burkhart  v.  Qerman-American  Bank  (D. 
C,  Ohio),  14  Am.  B.  R.  222.  137  Fed.  968. 

Th«  word  "eompaay"  includes  at  least  any 
unincorporated  association  or  group  ot  indi- 
viduals whose  object  and  purpose  are  either 
wholly  or  chiefly  of  the  same  kind  as  the 
object  and  purpose  of  a  moneyed  business  or 
commercial  corporation.  The  word  "company*' 
is  broad  enough  In  meaning  to  include  a 
"business"  company  without  a  charter.  Matter 
of  Order  of  Sparta  (C.  C.  A.,  8d  ar.),  89  Am. 
B.  R.  523,  242  Fed.  m 

Private  banker*. — ^Unincorporated  companies, 
en(?aged  in  business  as  private  bankers  ander 
State  statutes,  are  liable  to  be  adjudicated  bank- 
rupts under  section  4b  of  the  bankruptcy  act. 
Matter  of  Sage  (D.  C,  Mo.),  85  Am.  B.  R.  436, 
224   Fed.  525. 

The  meaning  of  term  "  unincorporated  com- 
pany."—In  the  case  of  Matter  of  Associated 
Trust  (D,  C,  Mass.).  34  Am.  B.  R.  851.  222  Fed. 
1012,  the  court  said:  "The  words  'unincor- 
porated company '  are  not  found  in  any 
Massachusetts  statute  which  has  been  con- 
sidered in  connection  with  these  organisa- 
tion a  Their  meaning  in  the  bankruptcy  act  Is 
by  no  means  certain.  The  word  'unin- 
corporated' is  clear;  the  word  'company'  in 
this  connection  is  much  less  definite.  It 
would  seem  to  imply  an  association  of  individu- 
als, not  partners,  carrying  on  business 
under    a    distinct    name,    and    having    common 
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companies  include  a  fire  Lloyds  Association,^^*  or  a  joint-stock  association  organ- 
ized under  a  State  law  limiting  liability  to  the  capital  subscribed  by  the  mem- 
bersy^^  or  a  fraternal  beneficial  association,"*^  or  a  business  organization  in  the 
nature  of  a  real  estate  trust  where  the  capital  is  contributed  by  certificate 
holders,  who  select  managers  of  the  trust  to  represent  them  in  transacting  the 
business  thereof,  as  is  common  in  "ifas^^achuaetts."' 

(5)  Oases  undeb  act  pbiob  to  amendment  of  1910. —  This  section  as 
it  existed  prior  to  the  amendatory  act  of  1910,  provided  that  "  any  corpora- 
tion engaged  principally  in  manufacturing,  trading,  printing,  publishing, 
mining  or  mercantile  pursuits"  might  be  adjudged  an  involuntary  bank- 
rupt It  was  important  imder  the  law  prior  to  the  amendment  of  1910  to 
determine  whether  a  corporation  was  or  was  not  engaged  principally  in  the 
prescribed  pursuits.  Fine  distinctions  have  been  drawn  in  determining  the 
question  as  to  whether  or  not  a  certain  business  was  manufacturing  or 
trading.  The  amendment  of  1910  has  made  many,  if  not  all,  of  these  cases 
of  little  practical  importanca  The  principles  declared  and  the  cases  cited 
in  support  thereof  will  not  materially  affect  the  disposition  of  cases  arising 
under  the  amendment  of  1910.  Cases  now  pending  which  arose  prior  to 
June  26,  1910,  will  be  decided  under  the  law  as  it  existed  and  was  applied 
prior  to  that  time.  These  principles  and  cases  have  also  some  historical 
value.  It  may  be  important,  or  at  least  interesting,  to  know  the  force  and 
effect  of  the  bankruptcy  law  during  all  its  stages  of  existence.  In  view  of 
the  possible  application  of  the  principles  and  cases  which  arose  under!  the 
former  law  to  cases  now  pending  which  arose  prior  to  the  taking  effect  of 
the  amendment,  and  the  fact  that  such  principles  and  cases  may  be  of 
historical  interest  and  importance,  it  has  been  deemed  advisable  to  retain 
such  principles  and  cases  in  this  edition.  We  have  therefore  inserted  them 
in  much  the  same  way  as  they  appeared  in  former  editions  as  an  appendix 
to  this  section. 

(6)  Pbactice  and  pleadings. —  If  the  petition  be  against  the  corporation 
it  must  distinctly  allege  that  it  comes  within  one  or  more  of  the  permitted 
classes."^  The  amendment  of  1910,  extending  the  law  to  practically  all 
business  and  commercial  corporations,  has  not  modified  the  application  of 
this  rule.  It  should  still  be  clearly  alleged  in  the  petition  that  the  corpora- 
tion is  a  moneyed,  business  or  a  conmiercial  corporation,  although  this  is 
not  essential  to  the  sufliciency  of  the  pleading. ^^     Under  the  former  law  it 


righta  inter  se,  but  having  no  individual 
ownerfihip  in  the  joint  property,  no  individual 
control  over  the  business  in  which  their  joint 
capital  is  embarked,  and  no  direct  individual 
liability  for  the  company's  debts.  Its  use 
in  connection  with  the  word  'unincorporated  * 
would  seem  to  imply  that  the  organi^tion 
should  have  «ome  ot  the  attributes  usually 
found  in  corporaticms." 

114.  Matter  of  Seaboard  Fire  Underwriters 
(D.  C,  N.  Y.),  13  Am.  B.  R.  722,  137  Fed. 
987. 

115.  In  re  Hercules  Atkins  Co.  (D.  C,  Pa.),  13 
Am.  B.  R.  S(j»,  133  Fed.  81.1. 

115a.  Matter  of  Order  of  Sparta  (C.  C.  A.,  8d 
Cir.),  39  Am.  B.  K  523,  242  Fed.  235. 

lie.  Matter  of  Associated  Trust  (D.  C,  Mass.). 
84  Am.  B.  R.  851,  222  Fed.  1012. 

117.  In  re  Elmlra  Steel  Co.  (D.  C,  N.  Y.).  6 
Am.  B.  B.  484.  109  Fed.  460. 

lis.  See  discussion   under  heading   of  '*  Cor- 


poraiiona  tchia^  may  he  adjudged  i/wooltmiary 
bankrupt,"  ante,  p.  162.  As  to  form  of  peti- 
tion againfit  corporation  see  Hagan  &  Alex- 
ander Bankr.  Forms,  p.  43,  and  Supplemen- 
tary Form,  iKo.  118,  poet. 

Sufficiency  of  petition. —  A  petition  which 
negatives  the  exceptions  set  forth  in  section 
4b  of  the  bankruptcy  act  and  alleges  that 
the  allciged  (bankrupt  company  wus  engaged  in 
the  "general   retail   merchandise  business/' 
is  sufficient  although  it  does  not  all^e  that 
the  corporation   sought   to  be   adjudged   a 
bankrupt  was  a  "  moneyed,  business,  or  com- 
meraial"    corporation.    It    seems,    however, 
that  it  is  better  practice  to  set  forth,  in  the 
phraseology  of  the  bankruptcy  act,  the  char- 
acter of  the  business  of  the  alleged  bankrupt. 
Sabin  v.  Blake-McFall  Go.  (C.  C.  A.,  9th  dr.), 
35  Am.  B.  R.  179,  223  Fed.  501. 
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was  held  that  if  the  petition  did  not  contain  such  an  all^ation  it  was  demurrable 
and  an  assertion  of  the  contrary  fact  in  an  answer,  if  not  replied  to,  waa 
conclusive."®  It  was  also  held  that  an  order  of  adjudication,  showing  a  likc^ 
omission,  could  not  be  impeached  collaterally.*^  Aside  from  the  allegation 
as  to  the  character  of  the  corporation  the  petition  and  the  practice  are  the 
same  as  where  petitions  are  filed  against  individuals.  Under  the  law  as- 
amended  controversy  will  seldom  arise  as  to  the  sufficiency  of  the  petition  and 
of  the  proof  to  show  that  the  allied  bankrupt  corporation  was  either  a. 
moneyed,  business  or  commercial  corporation.  There  will  not  be  much 
difSiCulty  in  determining  the  class*  in  which  the  corporation  is  to  be  placed. 
If  any  question  does  arise  in  respect  to  this  matter,  the  rule  will  doubtless 
be,  as  it  was  under  the  former  law,  that  the  burden  of  proof  is  upon  the 
petitioners  to  show  that  the  allied  bankrupt  corporation  was  in  the  class 
specified  in  this  section.*^  Where  the  issue  is  raised,  evidence  is  not 
admissible  to  show  that  prior  to  the  incorporation  of  the  company  its  pre- 
decessor in  interest  had  sold  merchandise.^  Pending  the  determination  of 
the  question  as  to  the  character  of  the  corporation,  a  court  of  bankruptcy 
may  acfiume  jurisdiction,  and  appoint  receiveis  to  take  custody  of  the 
property.*^  Where  proceedings  are  brought  against  a  corporation  and  it 
appears  that  another  corporation  was  under  the  same  management  and  the 
property  of  the  two  intermingled,  a  receiver  may  be  appointed  for  both  cor- 
porations. But  upon  it  subsequently  sppearinff  that  the  allied  corporation 
was  solv^it,  its  assets  should  be  separated,  and  claims  arising  from  credit 
given  to  such  corporation  should  be  paid  in  full  from  such  assets.*^ 

0.  Effect  of  bankruptcy  of  oorporatioiiiB.—  (1)  In  gbnebal. — ^A  corporation 
being  defined  in  >§.  1  (lO')  as  a  person,  can  apply  for  and  be  given  a  dis- 
chargeu  This  seems  to  have  been  doubted,*^  but  that  corporations  may  be  dis- 
charged may  now  be  considered  settled.  An  adjudication  in  bankruptcy  does 
not  of  itself  dissolve  .a  corporation  or  terminate  its  existence.*^  The  reason 
^r  their  existence  being  terminated  by  their  insolvency,  it  is  not  supposed 
that  many  bankrupt  corporations  will  apply. 


lie.  See  In  re  Taylor  (O.  C.  A.,  7tli  Cir.), 
4  Am.  B.  R.  516,  102  Fed.  728 ;  In  re  Oal- 
li«on  (D.  C,  Fla.),  12  Am.  B.  R.  844,  130 
Fed.  978 ;  Beech  v.  Macon  Grocery  Co.  (C  C 
A.,  6th  Cir.),  9  Am.  B.  R.  762,  120  Fed.  736, 
67  O.  C.  A.  160;  In  re  Mero  (D.  C,  Oonn.), 
12  Am.  B.  R.  171,  128  Fed.  630. 

•Effect  ol  demurrer. —  A  judgment  of  a 
district  court  srustaining  a  demurrer  to  a 
petition  upon  the  ground  that  the  aUeged 
bankrupt  was  not,  on  the  allegations,  '^a 
corporation  entitled  to  the  benefits  of  the 
bankruptcy  act,"  is  a  bar  to  a  subsequent 
petition  in  another  dietrict  by  creditors  who 
intervened  in  the  first  proceeding,  presenting 
the  same  iBSue  raised  by  the  demurrer  to  the 
first  petition.  Matter  of  Culgin-Pau  Con- 
tracting Co.  (D.  C,  Mass.),  35  Am.  B.  R. 
376,  224  Fed.  245. 

120.  In  re  Columbia  Real  Estate  Co.  (D.  C, 
Ind.),  4  Am.  B.  R.  411,  101  Fed.  966. 

121.  Philpotv.  O'Brien  (C.  C.  A.,  1st  Cir.). 
11  Am.  B.  R.  206,  126  Fed.  167;  Matter  of 
Hudson  River  Elec.  Power  Co.  (D.  C,  N.  Y.), 
23  Am.  B.  R.  191,  173  Fed.  934.  See  also 
Walker  Roofing,  etc.,  Co.  v.  Merchant  & 
Evans  Co.  (C.  C.  A.,  4th  Cir.),  23  Am.  B.  R. 


186,  173  Fed.  771,  holding  that  upon  the  iaBw 
as  to  whether  a  corporation  was  engaged  in 
a  trading  and  cermantile  business,  and  buI>- 
Ject  to  adjudication,  evidence  that,  prior  to- 
its  incorporation,  its  predecessor  in  interest 
had  sold  merchandiee,  is  immuterial ;  In  re 
Interstate  Paving  Co.  (D.  C,  N.  Y.),  23r 
Am.  B.  R.  672,  171  Fed.  604. 

ISS.  Walker  Roofing,  etc.,  Ca  ▼.  Merchant 
&  Evans  Co.  (€.  C.  A.,  4th  Cir.),  23  Am. 
B.  R.  186,  173  Fed.  771;  In  re  Interstate 
Paving  Oo.  (D.  C,  N.  Y.),  22  Am.  B.  IL 
672,  171  Fed.  604. 

183.  In  re  De  Lancey  Stables  Co.  (D.  C,. 
IVl  ) ,  22  Am.  B.  R.  406,  170  Fed.  860. 

124.  Carroll  y.  Stem  ft  Goldsmith  (C.  C^ 
A.,  6th  Cir.),  34  Am.  B.  R.  670,  223  Fed. 
723. 

185.  In  re  Marshall  Paper  Go.  (D.  Cr 
Maes.),  2  Am.  B.  R.  663,  96  Fed.  419,  but 
this  case  was  overrufled  by  the  Circuit  Court 
of  Appeals  (C.  C.  A.,  1st  Cir.),  4  Am.  B.  R. 
468,  102  Fed.  872. 

186.  Matter  of  Russell  Wheel  and  Foundry 
Oo.  (D.  C,  Wash.),  36  Am.  B.  R.  66,  228: 
Fed.   669. 
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(2)  Liability  of  officebs,  dibectobs,  or  stockholdebs. —  It  has  been 
held  that  the  discharge  of  a  corporation  does  not  prevent  creditors  taking 
judgment  in  a  State  court  against  the  corporation,  at  least  in  so  far  as  to 
4mable  them  to  proceed  on  a  stockholder's  or  director's  liability.^*^  This  sub- 
;section,  inserted  by  the  amendatory  act  of  1903,  is  thus  probably  but 
declaratory  of  the  law.  It  is,  perhaps,  a  little  broader.  The  "  bankruptcy  " 
of  a  corporation,  which  must  include  all  of  the  steps  to  and  including  adjudi- 
-cation,  is  enough.  It  is  possible  that  the  corporation  may  not  seek  a  dis- 
'Charga  At  any  rate,  the  intention  of  Congress  to  save  to  the  creditors  of 
<^rporations  all  the  rights  given  them  against  negligent  or  dishonest  officers, 
directors,  or  stockholders  by  the  State  or  territorial  or  Federal  laws  is  clear. 
The  rea^n  which  induced  the  prohibition  on  the  discharge  of  corporations 
found  in  the  law  of  1867  exists  no  longer.^^  Where  the  facts  warrant  a 
bankruptcy  court  has  jurisdiction  to  make  a  call  upon  stockholders  for  unpaid 
stock  subscriptions.^^  As  the  stodkholders'  liability  to  pay  such  subscriptions 
is  secondary,  t.  e.,  conditioned  on  insufficiency  of  corporate  assets,  such  want 
of  assets  must  be  established  before  demand  therefor  can  be  enforced  against 
the  stockholders.^ 


APPENDIX. 
Oobfobations  Subject  to  Bankbuptcy  Pbiob  to  Amendment  of  1910. 

a.  ''Ensraged  principally  in."— The  section  as  it  existed  prior  to  the 
^amendatory  act  of  1910  provided  that  any  corporation  '^  engaged  principally 
in  "  manufacturing,  trading,  printing,  publishing,  mining  or  mercantile  pur- 
suits might  be  adjudged  an  involuntary  bankrupt  The  phrase  ^'engaged 
principally  in"  has  already  been  frequently  considered  and  interpreted  in 
the  courts.  The  weight  of  authority  declared  the  test  to  be:  In  what  pur- 
suit is  the  corporation  chiefly  engaged?  Thus,  prior  to  the  amendment  of 
1903,  a  mining  company,  which  also  conducted  a  supply  store,  was  not  sub* 
ject  to  bankruptcy  y  on  the  other  hand  it  was  held  that  a  mining  company 
chicAy  engaged  in.  smelting  waa^^  The  purposes  of  the  corporation^  as  stated 


127.  In  re  Margball  Paper  Co.  (D.  C.  Mass.). 
2  Am.  B.  B.  663,  M  Fed.  419.  See  also  Irish  t. 
atlzeoB  Trust  Co.  (D.  C,  N.  Y.),  21  Am.  B.  B. 
2&,  43,  163  Fed.  178;  In  re  Flood -Pratt  Dairy  Co. 
<Ref.,  Ohio),  23  Am.  B.  B.  148;  In  re  Milan 
Hartfmnnv  Ca.  (D.  C,  Pa.),  22  Am.  B.  B.  871, 
172  Fed.  61L 

Action  to  recoTer. —  The  discharge  in  hank- 
rnptcy  of  a  corporation  is  a  sufficient  excuse 
for  failure  to  secure  judnnent  and  return  of 
execution  unsatisfied,  preliminary  to  bringing 
action  against  stockholders.  Firestone  Co.  t. 
Agnew  (N.  Y.  Ct  of  A  pp.).  21  Am.  B.  B.  292. 
194  N.  Y.  166. 

128.  Compare  I  17,  past,  generally,  for  effect 
of  a  discharge. 

128.  Matter  of  Monger  Vehicle  Tire  Co.  (C. 
C.  A.,  2d  dr.),  21  Am.  B.  B.  890,  168  Fed.  910. 

Asseesnanit  upon  unpaid  capital,  stoek. — 
The  relation  to  a  bankrupt  corporation  of 
stockholders  is  such  that,  even  t bough  they 
are  non-residents,  the  bankruptcy  court  has 
juriflOledoii  over  them  in  a  proceeding  to  levy 
an  HiBesainniit  on  the  nnpald  capital  ateek  of 
the  bankrupt.  In  re  Monarch  Corporation  (D. 
.  C,  Conn.),  28  Am.  B.  B.  382.  196  Fed.  2B8. 

118.  Matter  of  Mfga.  Box  St  Paper  Co.  (D.  C, 
N.  Y.).  41  Am.  B.  B.  763.  251  Fed.  9B7;  Bergdoll 
▼.  Harrliran  (C,  C.  A..  3d  dr.),  44  Am.  B.  B. 
683,  263  Fed.  279:  In  re  NewfoundUncTByndicat* 


(D.  C,  N.  J.),  28  Am.  B.  B.  119,  196  FM.  443 
(affd.  29  Am.  B.  B.  868.  201  Fed.  917).  holding 
that  to  establish  a  want  of  corporate  assets 
for  the  purpose  of  lerying  assessments  on  un- 
paid stoek  of  a  corporation,  it  is  not  necessary 
to  institute  plenary  virtt  '■gainst  the  stock- 
holders, but  the  trustee  in  bankruptcy  of  the 
corporation  may  file  a  petition  in  the  bank- 
ruptcy court  for  leare  to  make  an  assessment 
and  call  upon  the  unpaid  stock  of  the  corpora- 
tion for  the  purpose  of  paying  its  debts.  Com- 
pare, Benner  t.  Billings  (Waah.  Sup.  Ct.),  43 
Am.  B.  B.  076,  181  Pac.  19. 

Effect  of  order  of  Bankmptey  eonri. —  When 
an  action  by  the  trustee  of  a  bankrupt  cor- 
poration to  recoTer  the  total  amount  unpaid 
on  a  subscription  to  the  stock  of  the  corpora- 
tion has  been  authorised  by  an  order  oi  the 
United  States  District  Court,  it  is  not  a  ToUd 
objection  that  the  complaint  does  not  show  on 
its  face  that  It  is  necessary  to  collect  the  full 
amount  of  defendant's  stock  subscription  in 
order  to  pay  creditors  of  the  corporation.  Jef- 
f^ry  T.  Selwyn  (N.  Y.  Ct.  of  App.),  89  Am.  B. 
B.  268.  110  N.  B.  270. 

111.  McNamara  t.  Helena  C6al  CO.  (D.  C, 
Ala.).  0  Am.  B.  B.  48. 

182.  In  re  Tecopa  MinlAg  &  Smelting  Co.  (D. 
C  CM.),  6  Am.  B.  B.  SOD,  110  Fed.  120. 
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in  its  charter,  are  not  necessarily  controlling,^^  but  where  a  corporation 
was  organized  to  manufacture  and  sell  paper  made  from  wood  pulp,  and 
had  purchased  timber  and  erected  mills  but  had  not  actually  manufactured 
any  paper,  it  was  held  subject  to  involuntary  bankruptcy.^"  Where  a  cor- 
poration is  organized  and  makes  preparation  for  carrying  out  the  objects  of 
its  charter,  acquiring  and  equipping  itself  with  the  necessary  plant  and 
appliances,  it  thereby  engages  in  that  which  it  is  incorporated  to  do, —  whether 
manufacturing,  or  mining  ,01^  whatever  it  may  be, —  within  the  meaning  of 
the  act.^*^  What  a  corporation  is  in  fact  doing  is  what  will  determine  whether 
it  is  engaged  in  manufacturing,  trading  or  mercantile  pursuits;*^  if  it  be 
engaged  in  several  different  occupations,  some  within  and  some  without  the 
specified  classes,  the  debts  will  be  the  aggregate  of  business  in  the  specified 
classes  as  compared  with  that  within  those  classes  not  specified. ^^ 

b.  Hanuf acturing  corporations,—-  The  word  *'  manufacturing "  as  used  in 
the  act  prior  to  the  amendment  of  1910  has  presumably  its  popular  mean- 
ing, that  is,  the  making  of  products  from  raw  or  prepared  materials  by 
hand  or  machinery.*^  As  a  general  rule,  a  natural  product  if  only  rendered 
more  suitable  for  use  by  an  artificial  process  is  not  a  manufactured  article.^^ 
Some  difficulty  has  arisen  in  determining  whether  a  given  corporation  is 
principally  engaged  in  manufacturing.  Precedents  under  the  corporation 
tax  law  of  the  several  States,  and  the  internal  revenue  laws  will  prove  val- 
uable. A  laundry  company  engaged  in  laundering  shirts,  collars,  etc.,  for 
manufacturers,  prior  to  their  being  sold  in  the  market,  is  engaged  in  manu- 


188.  In  re  Chicago-Joplin  Lesad  &  Zinc  Oo. 
(D.  C,  Mo.),  4  Am.  B.  R.  712,  104  Fed.  67; 
Matter  of  Quimby    (D.  C,  Maes.),  10  Am. 

B.  R.  424,  121   Fed.  139. 

184.  In  re  White  Mountain  Paper  Co.   (C. 

C.  A.,  lat  ar.),  11  Am.  B.  R.  633,  127  Fed. 
643,  affg.  11  Am.  B.  R.  491,  127  Fed.  180. 

185.  In  re  Bloomelburg  Brewing  Oo.  {J>. 
C,  Pa.),  22  Am.  B.  R.  625,  172  Fed.  174. 

186.  In  re  Chieago-Joplin  Lead  &  Zinc.  Co. 
(D,  C,  Mo.),  4  Am.  B.  R.  712,  104  Fed.  67; 
In  re  Tontine  Surety  Co.  (D.  C,  N  J.),  8 
Am.  B.  R.  421,  116  Fed.  460. 

A  corporation,  as  apparent  owner  of  a 
business,  which  subjects  it  to  bankruptcy, 
or  the  unknown  equitable  owners  of  the  busi- 
ness, which  permits  the  corporation  to  act  as 
the  principal,  may  be  proceeded  against^  by 
an  involuntary  petition  for  adjudication. 
Cahian  Oo.  v.  Doherty  (d  C.  A.,  Ist  Cir.), 
23  Am.  B.  R.  297,  174  Fed.  222. 

187.  Matter  of  Matthews  Consolidated 
Slate  Co.  (C.  C.  A.,  1st  Cir.),  16  Am.  B.  R. 
407,  144  Fed.  734. 

188.  Lawrence  v.  Allen,  7  How.  7S5;  Peo- 

?le  ex  reL  U.  P.  T.  Co.  v.  Roberts,  146  N". 
'.  375;  Matter  of  Concord  Motor  Car  Co. 
(C.  C.  A.,  1st  Cir.),  23  Am.  B.  R.  73,  178 
Fed.  445. 

What  constitutes  **  manufacture.'' —  In  the 
case  of  Butt  y.  Construction  Co.  (C.  C  A., 
4th  Cir.),  15  Am.  B.  R.  515,  140  Fed.  840, 
the  court  quoted  the  following  language  from 
the  case  of  In  re  Capital  Publishing  Co.,  3 
MacArthur,  405,  40  Am.  Rep.  446:  ''There 
can  be  no  doubt  that  the  word  '  manufacture ' 
was  used  in  the  statute  in  the  limited  eense 
in  which  it  is  commonly  understood.    The  in- 


dustries to  which  the  dictionaries  and  the 
writers  on  political  economy  limit  this  term 
are  where  the  raw  materials  or  natural  sub- 
stances are  wrought  by  hand,  art  or  ma- 
chinery into  commoditiee  for  use;  and  the 
examples  given  are  cloths,  iron,  shoes,  cabinet 
work,  glass,  cotton  and  silk  goods,  etc.  This 
limitation  of  the  term  manufacture  is  to  be 
adopted  wr  the  true  meaning  of  the  bank- 
ruptcy law."  6ee  also  In  re  Niagara  Ck>n- 
tracting  Co.  (D.  C,  N.  Y.),  11  Am.  B.  R.  643, 
127  Fed.  782;  Friday  v.  Hall  &  Kaul  Co. 
(Sup.  Ct.),  216  U.  S.  449,  23  Am.  B.  R.  610, 
54  ll  Ed.  562,  where  the  court  said :  "  Manu- 
facturing has  no  technical  meaning.  It  is 
not  limited  by  the  means  used  in  mudng,  nor 
by  the  kind  of  product  produced."  Compare 
In  re  First  Nat'l  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  265.  269, 
152  Fed.  64,  in  which  the  court  said:  "The 
word  'manufacture'  is  a  generic  term  of 
broad  significance,  advisedly  used  by  Congress 
to  include  man^  s;>ecies  of  corporations,  and 
its  comprehensive  meaning  ought  no  to  to 
whittled  away  by  fine  distinctions.  Deriva- 
tively meaning  making  with  the  hand,  its 
ordinary  significance  is  producing  a  new  ar- 
ticle of  use  or  ornament  by  the  appli  ^tion 
of  skill  and  labor  to  the  raw  materials  of 
which  it  is  composed." 

189.  Thus,  he  who  slaughters  and  refrig- 
erates mutton  (People  ex  rel.  New  England 
Dressed  Meat  Co.  v.  Roberts,  155  K.  Y.  408) » 
or  who  mines  coal  ('Byres  v.  Franklin  Coal 
Co.,  106  Mass.  131),  is  not  a  manufkctorer; 
but  he  who  works  up  standing  timber  on  hia 
own  land  is  (In  re  Oowles,  Fed.  Cas.  3,297). 
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faeturing.^^  Although  it  may  be  otherwise  in  respect  to  a  corporation  where 
the  company  was  engaged  simply  in  the  doing  of  laundry  work  for  ordinary 
customers.^^^  A  shipbuilding  corporation  is  a  manufacturing  corporation^ 
but  a  corporation  engaged  in  constructing  bridges,  wharves  and  bulkheads 
and  in  driving  piles  for  foundations  for  buildings  is  not  included  within 
the  meaning  of  tiie  word.^^  It  has  been  held,  however,  in  apparent  conflict 
with  this  proposition,  that  a  corporation  principally  engaged  in  constructing 
concrete  arches,  bridges  and  drying  stone  is  engaged  in  a  manufacturing 
pursuit  and  is  subject  to  adjudication  in  involuntary  bankruptcy.^*^  A  cor- 
poration organized  for  the  purpose  of  the  manufacture  and  sale  of  pAper  made 
from  wood  pulp  and  which  owns  large  tracts  of  timber  land  on  which  it  had 
made  various  large  expenditures  in  the  prosecution  of  its  general  plan  of 
manufacturing  paper,  is  subject  to  involuntary  bankruptcy,  although  no  man* 
ufacturing  had  been  actually  donei^^  A  corporation  engaged  chiefly  in  manu- 
facturing and  selling  paper,  paper  bags^  etc,  is  a  manufacturing  corporation, 
although  its  charter  granted  it  the  right  to  operate  water  works  and  electric 
lighta^^  A  corporation  which  operates  a  plant  for  carrying  on  the  process 
of  preserving,  packing  and  marketing  salt  water  fish  caught  by  it  is  ^igaged  in 
manufacturing.^^  A  corporation  engaged  in  the  erection  of  buildings  has 
been  held  to  be  a  manufacturing  corporation  although  weighty  authority  is 
opposed  to  this  doctrina^^^  A  corporation  engaged  in  the  building  of  houses 
is  not  a  manufacturing  corporation  within  the  act.^^  Where  the  only  manu- 
facturing done  by  a  corporation  chartered  to  engaged  in  the  business  of  roofing 
buildings  and  installing  steam-heat  therein,  was  such  as  was  incident  to  a 
particular  job,  the  corporation  is  not  subject  to  adjudication  as  a  bankrupt. ^^ 


140.  In  re  Troy  Steam  Laundering  Co.  (D. 
C.,  N.  Y.),  13  Am.  B.  R.  97,  132  Fed.  266. 

Ul.  In  re  White  Star  Laundry  Co.  (I>.  C, 
WiB,),  9  Am.  B.  R.  30,  117  Fed.  570.  In  the 
ease  of  In  re  Steam  Laundry  Co.  of  Queene 
Co.  (D.  C,  N.  Y.),  24  Am.  B.  R.  457,  178 
Fed.  308,  it  was  held  that  a  corporation  en- 
gaged principaUy  in  the  husineas  of  running 
a  laundry,  is  not  subject  to  adjudication  in 
bankruptcy. 

14a.  Butt  y.  MacNichol  Const.  Co.  (C.  C. 
A.,  4th  Cir.),  16  Am.  B.  R.  616,  140  Fed. 
840,  affg.  14  Am.  B.  R.  188,  134  Fed.  979. 
But  see  In  re  Nragara  Coivtracting  Co.  (D. 
C,  N.  Y.),  11  Am.  B.  R.  643,  127  Fed.  782. 

143.  In  re  First  Nat'l  Bank  of  Belle 
Fourche  (C.  C  A.,  8th  Cir.)»  18  Am.  B.  R. 
266,  152  Fed.  64;  Friday  ▼.  Hall  &  Kaul 
Co.  (Sup.  Ct),  216  U.  e.  449,  23  Am.  B.  R. 
610,  64  L.  Ed.  662,  in  which  case  it  was  held 
thai  a  corporation  engaged  in  the  business 
of  ''making,  constructmg  and  erecting  con- 
crete arches,  bridges,  buildings^  walls  and 
other  structures,"  whidi,  when  erected  in 
«ttti,  were  attached  to  and  became  a  part 
of  the  real  estate,  is  "  engaged  principally  5n 
manufacturing,"  and  therefore  subject  to  ad- 
judication. 

144.  White  Mountain  Paper  Co.  v.  Morse 
(€.  C.  A.,  1st  Cir.),  11  Am.  B.  R.  633,  127 
Fed.  644;  In  re  Bloomiburg  Brewing  Co. 
(D.  C,  Pa.),  22  Am.  B.  R.  626,  172  Fed. 
174. 

146.  In  re  Georgia  Mfg.  k  PubHc  Seryice 


Co.  (D.  C,  6a.),  21  Am.  B.  R.  878,  166  Fed. 
964. 

146.  In  re  Alaska- American  Fish  Co.  (D. 
C,  Wash.),  20  Am.  B.  R.  712,  162  Fed.  498. 

147.  In  re  Rutland  Realty  Co.  (D.  C,  «N. 
Y.),  19  Am.  B.  R.  546,  157  Fed.  296.  Contra: 
Matter  of  Kingston  Realty  Co.  (C.  C.  A.,  2d 
Cir.),  19  Am.  B.  R.  845,  160  Red.  445,  revg. 
19  Am.  B.  R.  465,  157  Fed.  299;  Matter  of 
Xew  York  Tunnel  Co.  (O.  C.  A.,  2d  dr.). 
21  Am.  B.  R.  531,  166  Fed.  284. 

148.  Matter  of  Kingston  Realty  C6.  (C.  C. 
A.,  2d  Cir.),  19  Am.  B.  R.  845,  160  Fed. 
446,  r07g.  19  Am.  B.  C.  546.  Contra:  In  re 
Rutland  Realty  Co.  (D.  C,  N.  Y.),  19  Am. 
B.  R.  646,  157  Fed.  296;  In  re  Church  C<hi- 
struct  ion  Co.  (!>.  C,  N.  Y.),  19  Am.  B.  R. 
549,  167  Fed.  298. 

148.  Walker  Roofing,  etc.,  Co.  v.  Merchant 
ft  Evans  Co.  (C.  C.  A.,  4th  Cir.) ,  23  Am.  B.  R. 
185,  173  Fed.  771. 

Construction  company. —  Where  the  busi- 
ness actually  transacted  by  a  corporation  con- 
sists of  installinff  heat  and  power  planto, 
constructing  condurts,  water  works  and 
sewers,  buying,  selling,  and  erecting  steam 
enffines  and  occasionally  making  reports  with 
refermce  to  the  proposed  construction  of  elec- 
tric light  and  power  plants,  such  corpora- 
tion is  engaged  in  "manufacturing,  trading 
or  mercantile  pureuits,"  within  the  meaning 
of  S  4-'b,  as  it  existed  prior  to  the  ftmendment 
of  1910.  United  Surety  Co.  v.  Iowa  Mfg.  Co. 
(C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  7»t,  179 
Fed.  56. 
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Where  a  corporation  organized  for  the  purpose  of  making  and  selling  cement, 
bnt  which  had  never  exercised  its  franchise  and  had  never  actually  engaged 
in  the  practice  of  manufacturings  is  not  subject  to  adjudication  aa  an  invol- 
ontaiy  bankrupt.^^  The  business  of  repairing  automobiles  is  not  manufactur- 
ing.^^ Nor  is  the  business  of  generating  and  transmitting  electricity.^^  The 
term  '^  manufacturing  "  has  be^  held  to  include  cutting  of  trees  into  timber. ^^ 
The  words  ^'  engaged  principally  in  manufacturing ''  have  reference  to  the 
time  when  the  petition  was  filed  and  a  reasonable  time  prior  thereto  and  not 
to  some  prior  time  in  the  history  of  the  corporation.^  From  the  various 
instances  here  cited  it  will  be  noticed  that  there  is  not  much  uniformity  in 
the  conclusions  of  the  bankruptcy  courts  as  to  what  constitutes  manufacturing. 
There  seems  to  be,  however,  a  gradual  relinquishment  of  the  restrictive  inter- 
pretation which  was  originally  applied  to  the  term. 

0.  Trading  oorporatioiiiB. — A  corporation  engaged  principally  in  trading  may 
be  adjudged  an  involuntary  bankrupt  Under  the  law  of  1867  it  was  a  cor- 
poration engaged  in  ^^  business ;"  in  the  law  of  1841  it  was  a  corporation  '^  using 
the  trade  of  merchandisa''  The  meaning  of  ^^  trader  "  in  England  has  been 
well  defined  for  centuries.  The  cases  interpreting  the  meaning  of  this  term 
in  the  English  act  will  be  found  interesting  and  often  valuable.^^  The 
term  connotes  the  idea  of  buying  merchandise  for  the  purpose  of  selling  it 
for  gain.^^  Illustrative  cases 'under  the  law  of  1867  will  be  found  in  the 
foot-note.^^    Under  the  present  law,  prior  to  the  amendment  of  I&IO,  cor^ 


100.  In  re  Toledo  PorjUand  Cement  Co.  (D. 
C,  Mich.),  19  Am.  B.  R.  117,  156  Fed.  83, 
revg.  17  Am.  B.  R.  375;  Matter  of  Conoord 
Motor  Oar  Co.  (C  0.  A.,  let  Cir.),  23  Am. 
fi.  R.  73,  173  Fed.  445,  holding  that  whetiier 
m  corporation  is  subject  to  the  bankruptcy 
act  depends  upon  the  actual  business  trans- 
acted by  it  at  or  about  the  time  a  bankruptcy 
petition  was  filed  against  it,  and  not  upon 
the  business  authori»Bd  by  its  charter. 

151.  Matter  of  Concord  Motor  Car  Co.  (O. 
C.  A.,  1st  Cir.),  23  Ain.  B.  R.  73,  173  Fed. 
446. 

15a.  In  re  Hudson  River  Elec.  Power  06. 
(D.  C,  N.  Y.),  23  Am.  B.  R.  101,  173  Fed. 
934.  This  case  is  opposed  by  the  case  of 
Oharlestown  Light  ft  Power  do.  (D.  0.,  W. 
Va.),  25  Am.  B.  R.  687,  183  Fed.  160,  hold- 
ing that  electricity  is  a  commercial  com- 
modity that  can  be  manufactured  in  form 
to  be  bought  and  sold  in  commerce,  and  thai 
therefore  a  corporation  engaged  in  the  busi- 
ness of  selling  electricity  is  a  trading  cor- 
C oration,  wit^  the  meaning  of  the  former 
w. 

But  eee  Matter  of  Wilkes-Barre  Light  Go. 
(D.  C,  Pa.),  34  Am.  B.  R.  697,  224  Fed. 
248,  which  commends  and  follows  the  opinion 
of  Judge  Ray  in  In  re  Hudson  River  Elec 
Power  Ca,  supra, 

153.  In  re  Chandler,  Fed.  Gas.  2^91. 

154  In  re  Interstate  Paving  Co.  (D.  C, 
K.  Y.),  22  Am.  B.  B.  572,  171  Fed.  604. 

Where  a  corpoxation  has  once  engaged  in 
manufacturing  it  mav  be  proceeded  against 
In  bankruptcy  regardless  of  the  period  of 
time  between  its  cessation  of  oj^eration  and 
the  filing  of  the  creditor's  petition,  and  the 


claims  of  the  petitioning  creditors  need  not 
have  arisoi  during  the  period  in  which  the 
corporation  was  so  enesged.  Robertson  ▼• 
Union  Potteries  Co.  (D.  C,  Pa.),  22  Am. 
B.  R.  121,  43  Pittsb.  L.  J.  342,  177  Fed.  270. 
A  corporation  "engaged  principaUy  in 
manufacturing''  is  subj^  to  adjudi^ilioB 
under  the  buikruptcy  act  as  it  stood  on 
September  21,  1908.  Matter  of  Culgin-Pan 
Contracting  Co.  (D.  C,  Mass.),  35  Am.  B. 
R.  375,  224  Fed.  245. 

155.  A  trader  is  one  who  buys  and  sella 
goods  or  merdiandise  ordinarily  the  iubjeoft 
of  traffic  (Sutton  v.  Weeley,  7  Best,  442» 
3  fimith  K.  B.  445).  An  innkeeper  waa  held 
not  to  be  a  trader  (Sanderson  ▼.  Bowles,  4 
Burr.  2064),  nor  is  a  lodging-house  keeper 
a  trader  (E^  parte  Bowers,  2  Deac  99). 
A  physician  who  held  an  apotiiecary's  licenaa 
and  transected  business  as  such  was  held  to 
be  a  trader.  Ek  parte  Crabl^  8  DeOez,  M. 
k  O.  277;  Ex  parte  Danbenny,  3  Mont.  & 
Ayr.  16.  See  also  ESs  parte  Moule,  14  Bea 
602;  Ex  parte  Lavender,  4  Deac.  &  Oh.  484. 

156.  Wakeman  v.  Hoyt,  Fed.  Cas.  17,051; 
In  re  Eeles,  Fed.  Cas.  4,302. 

157.  The  following  were  held  traders:  A 
baker  (In  re  Cocks,  Fed.  Cas.  2,936);  » 
furniture  dealer  (In  re  Newman,  Fed.  CaSb 
1Q,175) ;  a  merchant  tailor  (In  re  Archen- 
bfown.  Fed.  Cas.  505);  a  saloon-keeper  (In 
re  Sherwood,  Fed.  Cas.  12,733) ;  but  a  stock- 
holder (In  re  Moss,  Fed.  Cas.  9^77),  a 
lessor  of  oil  lands  (In  re  Woods,  Fed.  Oaa. 
17,990),  and  a  railroad  company  (In  ra 
Union  Pacific  R.  R.  Co.,  Fed.  Cas.  14,376), 
were  not. 
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porations  engaged  in  fumiahiBg  water  to  cities^"^  in  giving  theatrical  per- 
formances solely,^^  in  conducting  a  hotel,^  in.  conducting  a  saloon  and 
restaurant  business,^®^  a  water  transportation  company/®  a  social  club/** 
an  advertising  company/"  a  mutual  fire  insurance  company/^  a  buildmg 
and  loan  association/^  a  real  estate  company/^  a  company  organized  to 
buy  and  sell  stocks^  bonds  and;  securities^^®  a  warehouse  company/^  a  cor- 
poration chartered  as  a  common,  carrier/^^  a  corporation  conducting  a  cir- 
culating library/^*  an  irrigation  company/^^  a  breeiders'club/'"^  a  laundry  cor- 
poration,*^* an  electric  power  company/''^  and  a  mercantile  agency/^*  have 
been  refused  adjudication  because  not  trading  corporations;  while  a  sani- 
tarium/" a  livery-stable  company/^  a  mercantile  agency/''*  a  company  buy- 


168.  In  re  New  York  A  WeBtchester  Water 
Co.  (D.  C,  N.  Y.),  3  Am.  K  R.  608,  08 
Fed.  711,  siibsequently  affirmed  on  appeal. 

168.  In  re  Oriental  Society   (D.  €.,  Pa.), 

6  Am.  B.  R.  219,  104  Fed.  976;  In  re  Reieler 
Amusement  Co.  (D.  €.,  N.  Y.),  22  Am.  B. 
R.  601,  171  Fed.  283.  See  under  former  law, 
In  re  DuU,  4  Fed.  619. 

180.  In  re  United  States  Hotel  Co.  (O.  C 
A.,  6th  Cir.),  13  Am.  B.  R.  403,  134  Fed.  226, 
87  C.  C.  A.  153.  See  under  former  law,  In 
re  Ryan,  Fed.  Cas.  12,183,  where  an  inn- 
keeper was  held  to  be  a  trader. 

181.  In  re  Chesapeake  Oyster  &  Fish  Co. 
(a  C,  Col.),  7  Am.  B.  R.   173,  112  Fed. 

960.  But  see  In  re  Barton  Hotel  Co.  (Dist. 
Col.),  12  Am.  B.  R.  336. 

Restaurant  coxporatioB. —  A  company  au- 
thorized by  its  certificate  of  incorporation  to 
manage,  conduct  and  carry  on  a  restaurant 
and  saloon  wherein  are  distributed  foods  and 
liquors  at  retail  to  be  consumed  ujpon  the 
premises,  is  not  subject  to  adjudication  as  a 
Danknipt.  Matter  of  Wentworth  Lunch  COb 
(C.  C.  A.,  2d  Cir.),  20  Am.  B.  R.  29,  159 
Fed.  413. 

188.  In  re  Phila.,  etc,  Co.   (D.  C,  Pa.), 

7  Am.  B.  R.  707,  114  Fed.  403. 

188.  In  re  Fulton  Club  (D.  C,  Oa.),  7 
Am.  B.  R.  670,  113  Fed.  097. 

164.  In  re  Snyder  &  Johnson  Ca  (I>.  C, 
111.),  13  Am.  B.  R.  326,  133  Fed.  806. 

186.  In  re  Cameron  Town  Mut.  Fire  Ins. 
Co.  (D.  C,  Mo.),  2  Am.  B.  R.  372,  96  Fed. 
760.  See  also  In  re  Tontine,  etc.,  Co.  (D. 
C,  N.  J.),  8  Am.  B.  R.  421,  116  Fed.  400; 
In  re  Moore  ft  Muir  Co.  (D.  C.,  ^.  Y.), 
23  Am.  B.  R.  122,  173  Fed.  732. 

188.  Matter  of  K.  Y.  Bldg.  k  Loan  Bank 
Co.  (D.  C,  N.  Y.),  11  Am.  B.  IL  61,  127 
Fed.  471. 

187.  Matter  of  Alton  wood  Park  Co.  (O. 
C,  2d  Cir.),  20  Am.  B.  R.  31,  160  Fed.  148; 
Matter  of  Kingston  Realty  Co.,  19  Am.  B.  R. 
846,  160  Fed.  446. 

188.  In  re  Surety  &  Guarantee  Trust  Cow 
(C.  C.  A.,  7th  Cir.),  9  Am.  B.  R.  129,  121 
Fed.  73.  Compare  In  re  Leighton  ft  Co. 
(D.  C,  W.  Va.),  17  Am.  B.  R.  275,  147  Fed. 

311,  in  which  a  stock,  bond,  grain  and 
brokerage  company  was  held  to  be  within 
the  act.    A  stock  broker  was  held  not  to  be 

11 


a  trader  under  former  bankmpbey  act.  In 
re  Woodward  Fed.  Cas.  18,001 ;  In  re  Mars- 
ton,  Fed.  Cas.  9,142;  In  re  Moss,  Fed.  Cas. 
4,877. 

189.  In  re  Pacifle  Coast  Warehouse  Co. 
(D.  C,  CU.),  10  Am.  B.  R.  474,  123  Fed. 
749. 

170.  In  re  QuinAy  Freight  Forwarding 
Co.  (D.  C,  Mass.),  10  Am.  B.  R.  424,  121 
Fed.  139;  Philm>i  ▼.  O'Brien  (C.  C.  A.,  Ist 
dr.),  11  Am.  B.  R.  206,  126  Fed.  167;  In 
re  Philadelphia  ft  L.  Trans.  Co.  (D.  C,  Pa.), 
7  Am.  B.  R.  707,  114  Fed.  403.  Otherwise 
under  former  law.  Winter  v.  Iowa,  M.  ft  N. 
P.  R.  R.  Co.,  Fed.  Cas.  17»890. 

171.  In  re  ParmcJee  Library  Co.  (C.  C 
A.,  7th  Cir.),  9  Am.  B.  R.  668,  120  Fed. 
236,  66  C.  C.  A.  683. 

178.  Matter  of  Bay  City  Irrigation  Co. 
(0.  C,  Tex.),  14  Am.  B.  R.  370,  136  Fed. 
860. 

178.  In  re  New  England  Breeders'  Club 
(D.  C,  N.  H.),  21  Am.  B.  R.  349,  166  Fed. 
617 

174.  In  re  White  Star  Laundry  Co.  (D.  C, 
Wis.),  9  Am.  B.  R.  30,  117  Fed.  670. 

176.  In  re  Hudson  Riyer  Elec  Power  Co. 
(IX  C,  N.  Y.),  23  Am.  B.  R.  191,  173  Fed. 
934.  lUkiB  case  is  opposed  by  (Aarlestown 
Light  ft  Power  Co.  {u.  C,  W.  Vs.),  26  Am. 
B.  R.  687,  183  Fed.  160. 

178.  Zugalla  v.  International  Mercantile 
Agency  (C.  C.  A.,  3d  Cir.),  16  Agn,  B.  R. 
67,  142  Fed.  927. 

177.  In  re  San  Oaibriel  Sanitarium  Co. 
(D.  C,  Cal.),  2  Am.  B.  R.  408,  96  Fed.  271. 
But  see  In  re  Elk  Park  Min.,  etc.,  Co.  (D.  C., 
Cal.),  4  Am.  B.  R.  131,  101  Fed.  422. 

178.  In  re  Morton  Boarding  Stables  (D.  C, 
N.  Y.),  6  Am.  B.  R.  763,  108  Fed.  791;  In  re 
Odell,  Fed.  Cas.  10,426;  Contra:  under  law 
of  1841,  Hall  V.  Cooley,  Fed.  Ow.  6,928; 
under  present  law,  Callagher  v.  DeLancy 
Stables  Co.  (D.  C,  Pa.),  19  Am.  R.  R.  801, 
168  Fed.  381,  holding  that  a  corporation 
formed  for  the  purpose  of  conducting  a 
l^eneral  livery  and  boarding  stables  business 
IS  not  sid>jeet  to  inyoluntary  i>ankruptcy. 

.  179.  In  re  Mutual  Mercantile  Agency 
(D.  a,  N.  Y.),  8  Am.  B.  R.  807,  111  Fed. 
162. 
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ing  and  Belling  ioe^^^  a  company  incorporated  to  conduct  a  grain  and  stock 
brokerage  bnsiness,^^  have  been  held  either  trading  corporations  or  engaged 
principally  in  mercantile  purgoitcu  In  analogy  to  cases  arising  under  former 
bankruptcy  acts  a  corporation,  not  otherwise  engaged  in  trade  or  mercantile 
pursuits,  which  incidentally  purchases  or  sells  property  will  not  be  deemed 
to  be  subject  to  involuntary  bankruptcy.^  Nor  is  a  corporation  which  sells 
the  natural  products  of  its  own  land  a  trading  corporation.*®  Public  service 
corporations,  such  aa  water,  gas  or  electric  companies,  are  not  subject  to 
adjudication  as  bankrupts.*^  The  amendment  of  1910  has  effectually  reoon* 
ciled  these  decisions  with  each  other.  As  the  law  now  stands  it  will  not 
be  important  to  determine  whether  a  corporation  is  a  trading  or  manufacturing 
corporation.  If  it  is  engaged  in  business  or  commercial  enterprises  it  b 
amenable  to  the  bankruptcy  law. 

d.  '* Printing"  and  '^ publishing."— There  are  few  cases  construing  these 
worda  They  were  inserted  doubtless  to  meet  the  decisions  under  the  former 
law  that  sudi  corporations  were  not  manufacturing  companies.  A  company 
publishing  ratings  of  business  men  for  commercial  use  —  the  books  remaining 
the  property  of  the  company,  is  not  engaged  in  the  printing  or  publishing 
busin€fis.«» 

e.  Mercantile  pursuitib — The  words  "mercantile  pursuits"  aB  formerly 
used  in  this  section  appear  to  be  by  way  of  emphasis  or  explanation  of  the 
word  "  trading  "  which  goes  before.  The  word  "  mercantile  "  like  the  word 
"  trading  "  connotes  the  buying  and  selling  of  commodities.*^  It  is  possible, 
however,  that  it  has  a  broa&r  significance  and  may  have  been  used  to 
enlarge  the  meaning  of  the  word  *'  trading."  ^^ 

f .  Mining  oorporationB. —  The  word  mining  was  inserted  in  subd.  h  of  this 
section  by  the  amendatory  act!  of  1903,  to  meet  the  quite  uniform  holdings 
that  such  companies  were  neither  manufacturing  nor  trading  corporations.^ 
The  meaning  of  the  word  is  undoubtedly  the  common  one,  and  a  company 
engaged  in  taking  from  the  earth  any  mineral  or  natural  product  for  the 


ISO.  First  Kat.  Bank  of  WilkMlbarre  v. 
WyomiiK  VaUey  Ice  Ca  (D.  C.  V^.),  14 
Am.  B.  R.  448,  136  Fed.  406;  but  where  ihe 
proof  6liow8  that  a  company  han^^sts  its 
lee  ior  sale  to  its  customers,  it  is  not  ft 
trader.  Hatter  of  New  York  &  New  Jersey 
Ice  Lines  (C.  €.  A.,  2d  dr.),  16  Am.  B.  R. 
882,  147  Fed.  214,  affg.  14  Am.  B.  B.  61. 

181.  In  re  Leighton  (D.  C,  W.  Va.),  17 
Am.  B.  R.  276,  147  Fed.  311;  Laker  ▼. 
Stapely  Co.  (D.  C,  Ohio),  21  .Am.  B.  R.  303. 

lb.  In  re  Kimball,  7  Fed.  461 ;  In  re  Duff, 
4  Fed.  610;  In  re  Rogers,  Fed.  Cas.  MOl; 
In  re  Chapman,  Fed.  Cas.  2,601. 

188.  In  re  Woods,  Fed.  Caa  17,990;  In  re 
Clellaiid,  2  Ch.  App.  (Eng.)  466. 

184.  Matter  of  Hudson  River  Elec.  Power 
Co.  (D.  C,  N.  Y.),  23  Am.  B.  R.  191,  173 
Fed.  934. 

188.  ZngaUa  v.  Intematicmal  Mercantile 
Agency  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R.  67, 
142  Fed.  927,  revg.  13  Am.  B.  R.  726. 

186.  ZngaUa  y.  Mercantile  Amncj  (C.  C. 
A.,  3d  Cir.),  16  Am.  B.  R.  67,142  Fed.  927. 


187.  In  re  N.  Y.  ft  Westchester  Water 
Co.  (D.  C,  N.  Y.),  3  Am.  B.  R.  608,  98 
Fed.  711;  which  declares  that  "The  business 
of  a  trader  includes  both  buying  and  selling 
either  jpods  or  merchandise  or  other  goods 
ordinarily  the  si^ject  of  traffic;  and  the  term 
'mercantile  pursuits'  means  the  buying  or 
selling  of  goods  or  merchandise  or  dealing  in 
the  purchase  or  sale  of  commodities.'*  In  re 
Surety  A  Chiarantee  Trust  Co.  (C.  C.  A.,  7th 
Cir.),  9  Am.  B.  R.  129,  121  Fed.  73. 

188.  In  re  Teoopa  Mining  ft  fimelting 
Co.  (D.  C.,  Cal.),  6  Am.  B.  R.  260,  110  Fed. 
leO;  In  re  Keystone  Coal  Co.  (D.  C,  Pa.), 
6  Am.  B.  R.  377,  109  Fed.  872;  McNkmara 
▼.  Helena  Coal  Co.  (I>.  C,  Ala.),  6  Am. 
B.  R.  48;  In  re  Woodside  Coal  Co.  (£>.  C 
Pa.),  6  Am.  B.  R.  186,  106  Fed.  66;  In  re 
Caiicago-Joplin  Lead  ft  Zinc  Co.  (D.  C,  Mo.) , 
4  Am.  B.  R.  712,  104  Fed.  67;  In  re  Rollins 
Gold  ft  SiWer  Mining  Co.  (D.  C,  N.  Y.),  4 
Am.  B.  R.  327,  102  Fed.  982 ;  In  re  Blk  Park 
Mining  ft  M.  Co.  (D.  C,  CoL),  4  Am.  B.  IL 
ISlTiOl  Fed.  422. 
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purpose  of  Belling  or  reducing  it  or  working  it  up  into  a  salable  article  was 
subject  to  adjudication.  The  word  ^' mining''  as  used  in  the  original  act 
was  sufficiently  broad  in  its  meaning  to  inclu&  the  quarrying  of  slate,  granite 
and  stone.*®* 

lea.  Matter     of     Matthews     OoMolidated  Mass.),   16  Am.  B.  R.  823,  147   Fed.  279; 

Slate  Co.  (C.  C.  A.,  Ist  Cir.),  16  Am.  B.  R.  Burdick  v.  IMUon,  16  Am.  B.  R.  407«  144 

407,  144  Fed.  737»  affg.  16  Am.  B.  R.  360;  Fed.  737. 
In  re  Quincy  Granite  Qoarriea  Co.  (D.  C.» 


SECTION  FIVE. 


PARTNERS. 

§  5.  Partners. — a  A  partnership,  during  the  continnation  of  the 
partnership  business,  or  after  its  dissolution  and  before  the  final  set- 
tlement thereof,  may  be  adjudged  a  bankrupt. 

b  The  creditors  of  the  partnership  shall  appoint  the  trustee:  in 
other  respects  so  far  as  possible  the  estate  shall  be  administered  as 
herein  provided  for  other  estates. 

c  The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  may  have  jurisdiction  of  all  the  partners  and  of  the  adminis- 
tration of  the  partnership  and  individual  property. 

d  The  trustee  shall  keep  separate  accounts  of  the  partnership 
property  and  of  the  property  belonging  to  the  individual  partners. 

6  The  expenses  shall  be  paid  from  the  partnership  property  and 
the  individual  property  in  such  proportions  as  the  court  shall 
determine. 

/  The  net  proceeds  of  the  partnership  property  shall  be  appro- 
priated  to  the  payment  of  the  partnership  debts,  and  the  net  proceeds 
of  the  individual  estate  of  each  partner  to  the  payment  of  his  indi- 
vidual debts.  Should  any  surplus  remain  of  the  property  of  any 
partner  after  paying  his  individual  debts,  such  surplus  shall  be  added 
to  the  partnership  assets  and  be  applied  to  the  payment  of  the 
partnership  debts.  Should  any  surplus  of  the  partnership  property 
remain  after  paying  the  partnership  debts,  such  surplus  shall  be 
added  to  the  assets  of  the  individual  partners  in  the  proportion  of 
their  respective  interests  in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the  partnership 
estate  against  the  individual  estates,  and  vice  versa,  and  may  marshal 
the  assets  of  the  partnership  estate  and  individual  estates  so  as  to 
prevent  preferences  and  secure  the  equitable  distribution  of  the 
property  of  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  part- 
nership being  adjudged  bankrupt,  the  partnership  property  shall  not 
be  administered  in  bankruptcy,  unless  by  consent  of  the  partner  or 
partners  not  adjudged  bankrupt;  but  such  partner  or  partners  not 
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adjudged  bankrupt  shall  settle  the  partnership  business  as  expe^ 
ditiously  as  its  nature  will  permit,  and  aocount  for  the  interest  of  the 
partner  or  partners  adjudged  bankrupt. 


Analogous  provisions:    In  U.  S.:    Art  of  1867,  {  36;  R.  S..  {  5121;  Act  of  1841,  f  14. 

In  Eng.:     Act  of  1883,  S§  110,  112,  113,  115;  General  Rules  258-270. 

In  Can.:     Act  of  1919,  §§  28,  37,  47,  51,  69,  70,  76. 
Cross-references:    To  tlie  law:     S§  1  (19),  2  (1),  3,  4,  6,  7,  8,  18,  19,  32,  and  59. 

Toi  the  General  Orders:    VIII,  and  generally  to  V,  VI,  VU,  and  IX. 

To  the  Foxua:    Nos.  1  and  2. 


SYNOPSIS  OF   SECTION. 

PARTIfBBS. 

I.  Bankrupt  Partnership,  166. 

a.  Historical  and  general,  166. 

b.  What  constittUes  a  partnership,  167. 

(1)  Definition,  167. 

(2)  Partnerships  affected  by  act,  167. 

c.  The  entity  doctrine,  168. 

(1)  In  general,  168. 

(2)  Application  op  doctrinb,  168. 

(3)  Effect  op  doctrine  on  rights  op  partners  and  crbdi'TOBS, 

169. 

d.  Receivership  as  act  of  hankruptcy,  170. 

n.  When  a  Partnership  May  be  Adjudged  Bankrupt,  171. 

a.  Stairdory  provision,  171. 

b.  Ads  of  bankruptcy  by  a  partnership,  172. 

(1)  In  general,  172. 

(2)  Commission  op  act  op  bankruptcy  by  one  partner,  172. 

(3)  What  constitutes  acts  op  bankruptcy,  173. 

c.  Insolvency,  173. 

d.  Death,  insanity,  or  infancy  of  a  partner,  176. 

(1)  Death  of  partner,  175. 

(2)  Insanity  of  partner,  175. 

(3)  Infancy  of  partner,  176. 

(4)  Exemption  of  partner,  178. 

in.  Practice  Before  Adjudication,  176. 

a.  In  general,  176. 

b.  Petition  by  part/ners  where  all  do  not  join,  177. 

(1)  In  general,  177. 

(2)  Rights  of  non-joininq  partner,  177. 

(3)  Intervention  by  creditors,  178. 

c.  Form  of  petition,  178. 
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IV.  Adjttdicatioa,  179. 

a.  In  generalj  179.  I 

b.  Effed  of  adjiuiicaHon  on  diachargef  180.  ^ 

(1)  In  general,  180. 

(2)  disghabob  of  pabtnbbship  dsbtb|  181. 
V.  Jurisdiction  Where  Pirtners  are  Domiciled  in  Different  Districts,  182. ' 

VL  Trustees  of  Bankrupt  Partnerships,  183. 

a.  In  genercd,  183. 

b.  Choice  of  trustees,  183. 

c.  Powers  in  resped  to  indimdual  estaies,  183. 

d.  Separate  accounts,  184. 

e.  Expenses  and  fees,  184. 
Vn.  Proyability  of  Debts,  184. 

a.  In  general,  184. 

b.  Claims  of  partnership  against  individual  partners  and  vice  versa,  184. 

(1)  Statutory  provision,  184. 

(2)  Prior  payment  of  creditors,  185. 

(3)  Subrogation  of  partner,  186. 
Vm.  Marshalling  Assets  and  Distribution,  186. 

a.  So  as  to  prevent  pr^erences,  186. 

b.  Marshalling  estate  of  unadjudicated  partner  against  his  consent,  187. 

c.  Dishibution,  188. 

(1)  In  general,  188. 

(2)  Partnership  and  individual  crbditobs,  189. 

(3)  Effect  of  waiver  or  release  prior  to  bankruptcy,  190. 

(4)  Solvency  of  partners;  no  firm  assets,  190. 

d.  What  are  firm  assets  and  what  are  individual  assets,  192. 

e.  Firm  debts  and  individual  debts,  193. 

(1)  In  general,  193. 

(2)  Commercial  paper;  firm  as  maker  or  indorser,  194. 

(3)  Partner  signing  individual  name,  195. 

(4)  Assumption  of  partnership  debts,  196. 

(5)  Assumption  of  individual  debts,  197. 

f .  Proof  against  and  dividends  from  each  estale,  197. 
EL  Where  One  or  More  Partners  are  Solvent,  198. 

a.  In  general,  198. 

b.  Waiver  of  consent,  198. 

c.  Application  and  effect  of  siibsection,  199. 


L  bankrupt  partnership. 

a.  Historieal  and  general.— General  Order  VIII,  relating  to  proceedings 
in  partnership  cases,  should  be  read  in  connection  with  this  section.^  All 
bankruptcy  laws  have  specific  provisions  regulating  the  adjudication  of  part- 
nerships and  the  interrelation  of  the  debts  and  assets  of  the  partnership  and 
its  members.    The  English  statute  here  resembles  our  present  and  past  laws; 

1.  See    General    Orden    in    Bankruptcy,      Vni,  post. 
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the  interpretation  of  the  two  statutes  is  not,  however,  always  identical  Sec- 
tion 36  of  our  law  of  1867  is  strikingly  similar  to  §  14  of  its  predecessor 
of  1 841.  The  present  section  expresses  in  fewer  words  all  that  those  sections 
did,  and  something  more.  The  provisions  of  the  Canadian  act  are  similar  to 
those  of  our  own  aqt,  although  scattered  through  several  sections. 

b.  What  oonstitiitei  a  partnenhip.—  (1)  Dbfinition. —  The  term  *^  partner- 
ship" is  not  specifically  defined  in  tms  act  By  §  1  (19)  it  is  included  in 
the  meaning  of  the  term  ^^  person  "  and  it  is  also  provided  in  §  1  (6)  that 
^  corporations  "  include  ^'  limited  or  other  partnership  associations  organized 
under  laws  making  the  capital  subscribed  alone  responsible  for  the  debts  of 
the  association." 

(2)  Pabtnbbships  affected  bt  act. —  The  section  under  discussion 
applies  only  to  general  partnerships.  It  does  not  extend  to  partnerships  by 
estoppel  but  such  as  are  partnerships  as  to  creditors  only.^  The  existence  of 
a  partnership  must  be  shown  to  be  an  actual  status,  valid  as  against  creditors,^ 
and  not  a  status  created  by  estoppel  against  a  former  partner.'  Under  all 
the  cases  it  is  necessary  in  order  to  proceed  to  adjudication  that  an  actual 
partnership  be  shown.^  The  provisions  of  the  section  relate  to  a  partnership 
between  the  parties  where  there  may  be  both  joint  and  individual  assets.^  The 
mere  '^  holding  out "  of  a  person  to  be  a  partner  is  not  of  itself  sufficient  to 


t.  In  re  Kexmey  (D.  C.>  N,  Y.)*  8  Am. 
B.  R.  8S3,  97  Fed.  654;  Lott  v.  Ycfoaut  (C.  C 
A.,  0th  Cir.),  S  Am.  B.  R.  436,  100  Fed.  708. 
A«  to  what  b  a  partnership,  see  In  re  Bedc- 
with  (D.  C,  Pa.),  12  Am.  B.  R.  463,  130 
Fed.  476;  In  re  Alden  (Ref.,  Ohio),  16  Am. 
B.  R.  362.    6ee  Am.  Bankr.  Dig.  f  134. 

A  partasrafa^  is  a  ^penon"  under  the 
-definition  in  §  1(10)  and  may  be  adjudged  a 
Vanknipi   irreepective   of    any   adjudieiition 

S gainst  the  individual  membera  Mills  v.  J. 
.  Fisher  &  Ca  (C.  C  A.,  6th  Cir.),  20  Am. 
B.  R.  237,  160  Fed.  807. 

S.  Status  at  time  of  lUiag  petition.— 
In  the  eaee  of  In  re  Pinson  (D.  €.,  Ala.), 
24  Am«  B.  R.  804,  180  Fed.  787,  the  court 
said:  ^The  exWtenoe  of  a  partnendiip 
within  the  meaning  of  this  section  is  its 
actual  status,  as  distinguished  from  a 
rtatus  created  by  estoppel  ajpsinst  a  former 
partner.  If  it  has  been  dissolved  by  the 
partners  inter  eeae  before  the  filing  of  the 
petition,  it  is  not  thereafter  an  existing 
partnership,  and  the  proceedings  in  bank- 
ruptcy cannot  be  saia  to  have  been  in- 
stituted 'durinj^  title  continuation  of  the 
partnership  busmess/  nor  can  debts  created 
thereafter  by  the  continuing  partner  be  c<m- 
sidered  partnerdilp  debts.  The  jurisdiction 
of  tile  bankruptcy  court  to  adjudicate  and 
adndnister  attaches  only  upmi  the  showing 
-of  the  actually  existing  partnership,  con- 
stitutUig  a  le^pftl  entity  at  the  time  of  the 
filing  of  the  i^ition." 

Rule  in  Kontana. —  The  rule  of  law  thai 
where  there  is  no  partnership  in  fact,  there 
«an  be  none  as  to  third  persons,  unless  tiie 

Sarty  sought  to  be  held  as  a  partner  has, 
y  his  acts,  put  himself  in  such  a  position 
ihat  he  is  estopped  from  denying  that  he  is  a 
partner,  obtains  in  the  State  of  Montana. 
Lott  V.  Young  (0.  C.  A.,  6th  dr.),  6  Am. 
B.  R.  436,  100  Fed.  708. 


4.  In  re  HudM>n  Clothing  Co.  (D.  C, 
Me.),  17  Am.  B.  R.  826,  148  Fed.  306;  Rush 
V.  Lake  (C.  C.  A.,  0th  Cir.),  10  Am.  B.  R. 
466,  122  Fed.  661;  Buckingham  v.  First 
Natl.  Bank  (C.  C.  A.,  6th  Cir.),  12  Am. 
B.  R.  466,  131  Fed.  102;  In  re  Beckwith  & 
Co.  (D.  C,  Pa.),  12  Am.  B.  R.  463,  130  Fed. 
476;  liotfe  V.  Young  (C.  O.  A.,  0th  Cir.),  6 
Am.  B.  R.  436,  100  Fed.  708;  Buffalo  Milling 
Co.  ▼.  Lewisburg  Dairy  Co.  (D.  C,  Pa.),  20 
Am.  B.  R.  270,  160  Fed.  310. 

An  association  formed  for  the  purpose  of 
dealing  in  real  estate,  taking  title  thereto 
in  the  name  of  a  trustee  under  a  trust  deed 
wherein  the  members  agreed  to  share  in 
the  profits  and  losses,  is  a  partnership. 
Matter  of  Alden  (Ref.,  Ohio),  16  Am.  B.  R. 
362.  "Wliere  two  persons  intending  to  form 
a  corporation,  which  was  never  cNrffanlzed, 
associate  ihemselves  in  a  mtrcantiie  busi- 
nes8»  one  contributing  goods  and  the  other 
cashf  which  was  deposited  in  bank  and  used 
for  the  'business,  tnere  is  a  partnership  in 
fact,  which  may  be  adjudicated  bankrupt. 
Manson  v.  Williams  (C.  C  A.,  1st  Cir.),  18 
Am.  B.  R.  674,  163  Fed.  626,  affg.  17  Am. 
B.  R.  826,  148  Fed.  306,  affd.  213  U.  6.  463, 
22  Am.  B.  R.  22,  63  L.  Sd.  860. 

Proof  of  ezisteDce  of  partnexsiiip. — To 
justify  the  adjudication  of  a  member  of  a 
firm  as  a  partner  there  must  be  evidoice 
from  which  the  court  may  find  as  a  fact  thai 
such  member  was  a  nartner;  it  is  insufficient 
that  to  various  creaitors  such  member  had 
held  himself  out  as  a  partner,  because  while 
an  estoppel  may  give  rights  to  those  who 
were  misled,  in  order  to  give  rights  to  all 
credtors  he  must  be  in  fact  a  partner.  Mat- 
ter of  Kapkn  (C.  C.  A.,  7th  Cir.),  37  Am. 
B.  R.  104,  234  Fed.  866. 

ff.  In  re  Kenney  (D.  C,  N.  Y.),  3  Am. 
B.  R.  363,  07  Fed.  664. 
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bring  the  alleged  partnership  within  the  act^  With  this  limitation,  however^ 
the  State  decisions  on  partnership  law  seem  controlling.  An  unincorporated 
company  doing  business  as  a  private  bank  under  a  State  law  giving  it  some  of 
the  privileges  of  a  corporation  is,  nevertheless,  a  partnership.^  The 
fact  that  one  person,  having  the  title  to  real  estate  in  his  own  name,  pays, 
some  portion  of  the  income  thereof  to  another  person  does  not  establish  that 
thej  are  partners.^  A  partnership  which  has  ceased  to  exist,  but  has  remaining 
assets  and  debts,  is  considered  as  subsisting  as  to  its  creditors  until  its  property 
is  subjected  to  the  satisfaction  of  their  debts.* 

0.  The  entity  doctrine. —  (1)  In  general. — A  partnership  now  is  something 
other  than  that  under  the  law  of  1867.  There  the  words  were,  "  two  or  more  per- 
sons who  are  partners  in  trade."  Now  it  is  "a  partnership  "  that  "  may  be 
adjudged  a  bankrupt."  This  phrasing,  coupled  with  other  clauses,  has  led  to 
the  doctrine  that  a  partnership  is  in  bankruptcy  a  l^al  entity^ — a  joint 
relation  where  the  identity  of  the  members  has  been  lost  —  and  that,  there- 
fore, the  individuals  and  the  partnership  are  entities  separate  and  distinct 
from  each  other.** 

(2)  Application  of  doctbine. — ^A  partnership  being  a  distinct  entity,  it 
owns  its  property  and  owes  its  debts  apart  from  the  individual  property  of 
its  members  which  it  does  not  own,  and  apart  from  the  individual  debts  of 
its  members  which  it  does  not  owe.  It  may  be  adjudged  bankrupt,  although 
the  partners  who  compose  it  are  not  so  adjudicated.*^    In  other  words,  the  fina 


6.  Jones  v.  <Bumhamy  V^illiamB  k  Co.  (O. 
a  A.,  Sd  €ir.),  16  Am.  B.  K.  85,  138  Fed. 

7.  Burkh&rt  v.  German-American  Bank 
(D.  C,  Ohio),  14  Am.  B.  B.  222,  137  Fed. 
068. 

8.  In  re  Lamon  (D.  C,  N.  Y.),  22  Am. 
B.  R.  836,  171  Fed.  616. 

9.  Holmes  v.  Baker  &  Hamilton  (O.  G.  A., 
9tli  Cir.),  20  Am.  B.  R.  262,  160  Fed.  922;  In 
re  Hirsch  (D.  C,  N.  Y.),  3  Am.  B.  R.  44,  97 
Fed.  671. 

10.  See  In  re  Meyers  (C.  C.  A.,  2d  Oir.),  3 
Am.  B.  R.  669,  98  Fed.  976;  In  re  fitein 
(0.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  636,  127 
Fed.  647;  In  re  McLaren  (D.  C,  N.  Y.),  11 
Am.  B.  R.  141.  126  Fed.  836;  In  re  Perley 
<D.  C,  Mo.),  16  Am.  B.  R.  64,  138  Fed.  927. 
6ee  cases  cited  under  following  notes  and  in 
Am.  Bankr.  Dig.,  f  133. 

11.  In  re  Sanderlin  (D.  0.,  N.  Car.),  6 
Am.  B.  R.  384,  109  Fed.  867 ;  In  re  MoMur- 
twy  (D.  C,  Tex.),  16  Am.  B.  R.  427,  142 
Fed.  863. 

The  partnexahip  la  an  entity  for  certain 
purposes,  but  not  necessarily  to  avoid  con- 
sideration of  the  Availafole  resources  ol 
solvent  partners  in  determining  the  bank- 
ruptcy of  tiie  partnership.  Francis  v.  McN«al 
228  U.  S.  696,  700,  30  Am.  B.  R.  244,  67 
L.  Ed.  1029;  Matter  of  Samuels  and  Leaeer 
(C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  436,  216 
Fed.  846. 

It.  In  re  Bertenshaw  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  R,  677,  167  Fed.  363.  The 
following  cases  are  cited  as  establishing 
this  proposition:  In  re  Corcoran  (Ref., 
Ohio),  12  Am.  B.  R.  283;  In  re  Stein  k  Co. 


(€.  €.  A.,  7th  Cir.),  11  Am.  B.  R.  636,  638. 
127  Fed.  647,  62  C.  €.  A.  272;  In  re  Mercur 
(O.  0.  A.,  3d  Cir.),  10  Am.  B.  R.  606,  122 
Fed.  384,  68  C.  C.  A.  472;  In  re  Farley 
(D.  C,  Va.),  8  Am.  B.  R.  266,  116  Fed.  369; 
In  re  Sanderlin  (D  €.,  N.  €.),  6  Am.  B.  R. 
384,  109  Fed.  867;  Green  River  Deposit 
Bank  v.  Craig  (D.  €.,  Ky.),  6  Am.  B.  B. 
381,  110  Fed.  137;  In  re  Hale  (D.  C,  N.  0.)» 
6  Am.  B.  R.  36,  107  Fed.  432;  Straitfe  ▼. 
Hooper  (D.  C,  N.  C),  6  Am.  B.  R.  226,  10& 
Fed.  690;  In  re  Barden  (D.  C,  N.  C),  4 
Am.  B.  R.  31,  101  Fed.  663;  In  re  Meyer 
(C.  €.  A.,  2d  Cir.),  3  Am.  B.  R.  669,  98 
Fed.  976,  39  O.  C.  A.  368;  In  re  RusselL 
(D.  C,  Iowa),  3  Am.  B.  R.  91,  97  Fed.  32; 
In  re  MoFaun  (D.  C,  Iowa),  3  Am.  B.  R. 
66,  96  Fed.  692;  In  re  Meyers  (D.  C.  N.  Y.),. 
2  Am.  B.  R.  707,  96  Fed.  408;  In  re  Cebslos  & 
Co.  (D.  C.,  N.  J.),  20  Am.  B.  R.  469,  464,  161 
Fed.  446;  Matter  of  Everybody's  Market 
(D.  C,  Okl.),  21  Am.  B.  R.  926,  173  Fed. 
492;  In  re  Junck  &  Balthasard  (D.  C,  W. 
Va.),  22  Am.  B.  R.  298,  169  Fed.  481. 

A  partnership  is  a  distinct  entity,  a  "  per> 
son"  under  f  1(19).  Mills  ▼.  Fisher  ft  Co. 
(C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  237,  239. 
169  Fed.  897. 

The  adjudicatiou  of  a  partnership  dcawa 
to  the  court  for  administn^ion  the  indi- 
Tidual  estate  of  the  partners,  thougn  as 
individuale  they  have  not  been  adjudicated. 
Matter  of  Latimer  (D.  C,  Pa.),  23  Am.  B. 
R.  388,  174  Fed.  824:  In  re  Stokes  (D.  O., 
Pa.),  6  Am.  B.  R.  262,  106  Fed.  312;  Comparo 
Matter  of  Samuels  &  Lesser  (C.  C.  A.,  2d 
Cir.),  32  Am.  B.  R.  436,  216  Fed.  846,  revg. 
80  Am.  B.  R.  203,  207  Fed.  196. 
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mtiBt  petition  or  be  petitioned  against;  if  the  latter,  the  finn,  or  a  member 
of  it  acting  within  the  scope  of  the  partnership,  must  have  committed  the  act 
of  bankruptcy;  and,  if  adjudication  follows,  the  firm,  so  nomine,  must  be 
adjudicated.^  Under  this  principle  a  partnership  as  an  entity  may  be 
adjudged  to  be  a  bankrupt,  irrespective  of  any  adjudication  against  the  indi* 
vidual  members.  ^^ 

(3)  Effect  of  nocTBiira  on  bights  of  pabtnbbs  and  cbbditobs. —  This 
doctrine  is  essentially  different  from  that  of  the  English  law,  where  even  if 
the  firm  be  proceeded  against,  the  adjudication  must  be  against  the  partners 
individually.  Our  law  and  practice,  prior  to  the  present  statute,  were  to 
the  same  effect.  This  new  doctrine  of  entity,  however,  has  already  led  to 
some  decisions  of  far-reaching  importance,  and  should  be  kept  continually  in 
mind  by  the  student  or  practitioner  who  would  understand  one  of  the  most 
confusing  branches  of  the  law  of  bankruptcy.  ^*^  The  entity  doctrine  permits 
of  the  adjudication  in  bankruptcy  of  a  partnership  one  of  the  members  of 
which  is  insane,^^ut  will  not  justify  an  adjudication  where  some  of  the 
alleged  members  deny  the  existence  and  composition  of  the  partnership^ 


opposition  to  entity  doctrine. —  In  the 
eMe  of  In  re  Forbes  (D.  €.>  Maaa.),  11  Am. 
B.  R.  787,  128  Fed.  137,  "For  some  pur- 
poses a  partnership  has  been  treated  as  an 
entity  apart  from  the  partners;  for  other 
poirposes  it  has  been  treated  as  a  congeries 
to  partners.  6ome  courts  have  suggested 
that  the  Act  of  1898  has  adopted  for  bank- 
rapt<7  the  theory  of  an  entity  separate  from 
the  partners.  Yet  this  treatment  of  a  part- 
nership is  irreconeilable  with  other  provi- 
sions  of  the  statute.  Section  6-h  of  the  act 
prondes  that  the  partnership  property  (ex- 
cept in  case  of  consent)  shall  not  be  ad- 
mmistered    in    bankruptcy    unless    all    the 

rtners  are  adjudged  bankrupt.  This  is 
effect  a  provision  that  the*  partnership 
shall  not  be  made  bankrupt,  except  by  the 
adjudication  of  all  its  partners.  Adjudica- 
tion without  accompanying  distribution  of 
the  bankrupt  estate  would  be  worse  than  a 
Tain  form,  for  it  would  confuse  inextricably 
4)uestions  of  preference,  lien,  attachment 
and  the  like.  .  .  .  Section  64b  contem- 
pla;te8  that  the  adjudication  under  a  joint 
petition  shall  be  both  joint  and  several.  If 
the  adjudication  were  joint  only,  there 
would  be  no  object  in  providing  that  the 
Joint  creditors  alone  shall  elect  the  truetee. 
Still  a^in,  section  6-c  gives  to  the  court 
which  has  jurisdiction  of  one  partner  '  juris- 
diction of  all  the  partners'  and  says  nothing 
about  jurisdiction  of  the  partnerdilp  as  an 
entity.  Read  as  a  whole.  Form  No.  2  agrees 
with  section  6-h,  and  not  with  the  theory  of 
entity.  It  is  in  terms  the  petition  of  indi- 
Tiduals.  It  sets  out  that  they  owe  debts 
which  they  oannot  pay  and  that  they  desire 
the  benefits  of  the  bankrupt  act.''  And  see 
Abbott  V.  Anderson,  266  111  286,  33  Am.  B.  R. 
383,  106  N.  E.  782. 

18.  Where  there  is  no  adjudication  against 
the  firm,  assets  may  not  be  administered  by 
the  bankruptcy  court,  if  there  be  one  member 
not  adjudicated,  unless  be  consent.  In  such 
the  unadjudicated  partner  has  the  right 


to  wind  up  the  firm,  paying  over  only  the 
share  of  the  bankrupt  partner  to  his  trustee. 
Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th  Oir.), 
20  Am.  B.  R.  237,  169  Fed.  897. 

14.  Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th 
Cir.),  20  Am.  B.  R.  237,  169  Fed.  897; 
Matter  of  Union  Bank  (€.  C.  A.,  6th  Cir.), 
26  Am.  B.  R.  148,  184  Fed.  224,  in  which 
case  the  court  eaid:  ''The  differenee  in 
this  regard  between  section  6  of  the  present 
bankruptcy  act  on  the  one  hand,  and  sec- 
tion 14  of  the  act  of  1841,  and  section  36  of 
the  act  of  1867  on  the  other,  is  enough  to 
show  that  Congress  Intmded  by  the  present 
«ct  to  treat  partnerships  as  entities,  dis- 
tinct from  their  members,  for  the  purpose 
at  least  of  permitting  nartnerriiips  to  be 
adjudicated  bankrupts  either  through  vol- 
tmtary  or  involuntary  proceedings."  In  re 
Meyer  (C.  C.  A.,  2d  Cir.},  3  Am.  B.  R.  669, 
98  Fed.  976;  Matter  of  Hansley  &  Adams 
(D.  C,  Cal.)  36  Am.  B.  R.  1,  228  Fed.  664, 
holding  that  a  partnership  is  an  entity  to  the 
extent  that  it  may  be  declared  a  voluntary  or 
an  involuntary  bankrupt  without  the  neces- 
sity of  the  individual  partners  being  adjudi- 
cated  bankrupts. 

16.  Act  of  1883,  §  116;  General  Rules  264. 
le.  In  re  Pinous  (D.  C,  N.  Y.),  17  Am. 

B.  R.  331,  337,  147  Fed.  621,  in  which  the 
court  said:  "  The  right  to  proceed  in  bank- 
mpt<^  against  a  partnership  as  a  legal  en- 
ti^  is  new,  and  before  the  act  of  1898  was 
unheard  of."  For  interesting  case  relative 
to  the  result  of  a  literal  application  of  the 
doctrine  of  entity  to  partnerships  in  bank- 
ruptcy, see  In  re  Forbes  (D.  C.,  Mass.),  11 
Am.  B.  R.  787,  128  Fed.  138. 

17.  In  re  Stein  A  Co.  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  636,  127  Fed.  647. 

15.  In  re  McLaren  (D.  C,  N.  Y.),  11  Am. 
B.  R.  141,  126  Fed.  836. 

Adjudioition  of  individual  as  partner. — 
When  no  petition  in  bankruptcy  has  been 
filed  against  him,  an  individual  who  asserts 
under  oath  that  he  is  not  a  partner  cannot 
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This  doctrine  prevents,  in  considering  the  value  of  the  partnership  prop^^ty, 
the  including  of  the  homestead  of  one  of  the  partners  in  the  asset&^  '^he 
recognition  and  application  of  this  doctrine  does  not  modify  in  any  way  the 
established  rule,  fixing  the  substantive  rights  of  creditors,  irrespective  of  the 
partnership  and  of  its  individual  members^  The  full  force  and  application 
of  the  doctrine  is  in  connection  with  the  adjudication  of  the  partnership, 
separate  and  distinct  from  the  adjudication  of  the  several  partners.^^  The  rule 
seems  firmly  established  that  the  partnership  as  a  distinct  entity  may  be 
adjudicated  a  bankrupt,  without  a  proceeding  being  prosecuted  against  the- 
other  members  of  the  partnership,  and  on  the  other  hand  proceedings  may  be^ 
instituted  against  the  individual  members  of  the  partnership  without  in  any 
way  involving  the  partnership  itself.^ 

d.  Beceivenhip  as  act  of  Dankmptoy. —  Under  the  original  law,  following 
the  analogy  of  the  corporation  cases,  it  was  held  that  the  conseait  to  or  the 


be  simmiarily  ttdjudicated  a  partner  in  an 
inquiry  before  a  referee  in  banknipicy  to 
which  he  does  not  consent.  Matter  of 
Samuels  and  Leaser  (C.  C..A.,  2d  Gir.),  32 
Am.  B.  R.  436,  216  Fed.  845,  reyg.  80  Am. 
B.  R.  203,  207  Fed.  195. 

19.  In  re  McMurray  (D.  C,  Tex.),  15 
Am.  B.  R.  427,  142  Fed.  853.  This  doctrine 
has  been  carried  erren  so  far  as  to  require 
the  payment  of  the  statutory  fees  for  part- 
nersnips  and  eadi  of  the  individuals  m  In 
re  Barden  (D.  €.,  N.  C),  4  Am.  B.  R.  31, 
101  Fed.  553,  and  In  re  Farley  (D.  C,  Va.), 
8  Am.  B.  R.  266,  115  Fed.  359,  though  the 
soundness  of  these  rulings  has  been  fre- 
quently challenged. 

90.  Matter  of  Union  Bank  (O.  0.  A.,  6th 
Cir.),  25  Am.  B.  R.  148,  184  Fed.  224. 
A  Notwithstanding  the  entity  doctrine  ''the 
fact  remains  as  true  as  ever  that  partner- 
ship debts  are  debts  of  members  of  the  firm, 
ana  that  ihe  individual  liability  of  the  mem- 
bers is  not  collateral  like  that  of  a  surety, 
but  primary  and  direct,  whatever  privities 
there  may  be  in  the  marshalling  of  assets." 
Mr.  Justice  Holmes  in  Francis  v.  McNeal, 
226  U.  S.  695,  30  Am.  B.  R.  244,  57  L.  Ed. 
1029,  affg.  26  Am.  B.  R.  655,  186  Fed.  481, 
108  C.  C.  A.  459. 

21.  Adjndication  of  partnership  apart  from 
members. —  Mills  v.  Fisher  db  Co.  (C.  C  A., 
6th  ar.),  23  Am.  B.  R.  237,  159  Fed. 
897,  in  which  case  the  court  held  that  tiie 
partnership  as  an  entity  may  be  adjudged  to 
be  a  bankrupt,  irrespective  of  any  adjudica- 
tion against  tiie  individual  members;  In  re 
Bertenshaw  (C.  €.,  8th  Cir.),  19  Am.  B.  R. 
577,  157  Fed.  363,  in  which  case  the  court 
said:  "The  uniform  current  of  authority  is 
that  under  this  act  a  partnercAiip  is  a  dis- 
tinct entity,  separate  from  the  mdividuals 
who  compose  it;  that  it  owns  its  property 
and  owes  its  debts  which  are  respectively 
separate  and  distinct  from  the  iimividuid 
property  and  the  individual  debts  of  its 
partners,  and  that  the  adjudication  of  the 
partnership  a  banknmt  apart  from  or  in 
addition  to  the  adjudication  of  its  partners 
baakruptB  is  indispensable  to  tiie  jurisdic- 


tion of  the  court  of  bankruptcy  to  adminis- 
ter the  partnership  prcnierty.'*  See  Fidelitv 
Trust  Co.  V.  Oaskell  (C.  C.  A.,  8th  Cir.),  2» 
Am.  B.  R.  4,  195  Fed.  865,  in  which  the  court 
said:  "A  partnership  is  a  distinct  entity,  a 
person  separate  from  the  partners  who  com- 
pose it  and  from  all  other  partnerships.  It 
owns  its  property  apart  from  the  individual 
property  of  its  members  cmd  apart  from  the- 
property  of  every  other  partnership  of  which 
any  of  its  menSbers  happen  to  be  members 
and  it  owee  its  debts  apart  from  the  indi- 
vidual debta  of  its  members,  and  from  the 
debts  of  other  partnerships  of  which  any  of 
its  memlbers  are  members.  ...  A  receiver 
or  trustee  of  a  partnership  adjudged  a  bank- 
rupt is  not  the  receiver  or  trustee  of  the 
property  of  another  unadjudicated  iMurtner- 
ship  in  which  the  members  of  the  bankrupt 
partnership  were  lUso  members,  and  he  has 
no  more  r^ht  to  seize  or  to  administer  such 
property  than  he  has  to  take  and  distribute^ 
the  property  of  any  other  stranger.'' 

89.  Am.    6teel    &    Wire    Co.    v.    Coover 
(Okla.,  Sup.  Ct.),  27  Gkl  131,  25  Am.  B.  R. 
58,  111  Pac.  217,  citing  In  re  Meyer  (C.  C. 
A.,  2d  Cir.),  3  Am.  B.  R.  559,  98  Fed.  976. 
39  C.  C.  A.  366;  In  re  Stdn  t  Co.  (C  C.  A, 
7th  Cir.),  11  Am.  B.  R.  536,  127  Fed.  547, 
62  C.  C.  A.  272.    In  re  Bertenshaw  (C.  C.  A., 
8th  Cir.),  19  Am.  B.  R.  577,  157  Fed.  363; 
Frauds  v.  McNeal    (C.  C.  A.,  3d  Cir.),  26^ 
Am.  B.  R.  555,  186  Fed.  481,  108  C.  C.  A. 
459,  holding  that  a  partnership  is  a  legal 
entity   that  may  be  adjudged  a  bankrupt 
either  in  a  voluntary  or  an  involuntary  pro- 
ceeding    irreflpective    of    the    adjudication 
against  any  of  its  meaben,  but  where  in  an 
Involuntary  proceeding  an  act  of  bankruptcy  '; 
charged'  involves  the  uisolvency^  of  the  part- 1 
nership  there  can  be  no  adjudication  unless  it ! 
and  all  its  members  are  insolvent;  affd.  228  ' 
U.  8.  695,  30  Am.  B.  R.  244,  57  L.  Bd.  1029,  ^ 
and  see  In  re  City  Contracting  &  Bldg.  Co. 
(D.  C,  Hawaii),  30  Am.  B.  R.  133;  Matter 
of  Samuels  and  Lesser  (C.  C.  A.,  2d  Cir.), 
32  Am.  B.  R.  436,  215  Fed.  845,  revg.  30  AsL 
B.  R.  293,  207  Fed.  195. 
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appointment  of  receivers  of  a  partnership  was  not  an  act  of  bankruptcy. 
"Diis  is  no  longer  true.    Section  3-a  (4)^  as  amended,  means  that  the  arooint- 
ment  of  a  receiver  of  an  insolvent  partaxerahip  is  an  act  of  bankruptcy. 


IL  WHBN  PABTHXRSHIP  MAT  BS  ADJCJDOSD  BANKRUPT. 

a.  Statutory  proviiion. —  The  statute  provides  that :  ''A  partnership  during 
the  continuation  of  the  partnership  business  or  after  its  dissolution  and  before 
the  final  settlement  thereof  may  be  adjudged  a  bankrupt."  During  the  con- 
tinuation of  the  partnership  business  the  partnership  may  be  adjudged  bank- 
rupt The  limitation  of  llie  filing  of  petitions  by  or  against  a  partnership 
found  in  the  words  ^^  after  the  (Ussolution  and  before  the  final  settlement 
thereof/'  is  of  little  importance.  It  has  been  held  that  there  can  be  no  final 
settlement  until  all  the  debts  are  paid^  The  partnership  affairs  are  unsettled 
within  the  meaning  of  this  provision  so  long  as  partnership  debts  are  left 
unpaid.^  It  is  doubtless  true  that  the  existence  of  assets  is  not  essential  to 
a  partnership  adjudication.  It  has  been  questioned  whether  a  partner  can 
in  an  individual  proceeding,  secure  a  discharge  that  will  be  effective  against 
his  partnership  liability.*'  If  this  be  so,  it  may  be  questioned  whether  either 
the  bankrupt  or  his  creditors  would  be  beneficidly  affected  by  the  adjudication 
of  a  partnership  which  has  no  assets.  The  only  benefit  to  accrue  to  the 
creditors  of  the  firm  would  be  the  appointment  of  a  trustee  who,  in  the  exercise 
of  the  powers  conferred  upon  him,  might  discover  assets  of  the  firm  which 
had  not  been  disclosed.^  In  other  words^  the  limitation  stated  above  may, 
in  actual  practice,  where  the  partnership  has  no  assets,  amount  to  an  absurdity. 
In  other  respects  the  limitation  is  declaratory  of  the  law.  The  mere  disso- 
lution of  a  copartnership  does  not  destroy  its  existence  as  to  its  creditors. 
It  was  otherwise  under  the  law  of  1867.^  But  even  after  dissolution  a  part- 
nerdiip  may  not  be  adjudicated  a  bankrupt  so  long  as  there  is  a  solvent 


S3.  Vaocaro  r.  Bank  (C.  C.  A.,  6tih  Cir.), 
4  Am.  B.  R.  474,  103  Fed.  436;  Davis  v. 
Stevens  (D.  C,  S.  Dak.),  4  Am.  B.  R.  7«3, 
104  Fed.  235.  See  also  In  re  Mercur  (D.  G.» 
Pa.),  8  Am.  B.  R.  275,  116  Fed.  655. 

M.  Compare  discoBsion  under  |  3-a  (4), 
ante, 

fa.  In  re  Levy,  etc.  (D.  C,  N.  Y.),  S  Am. 
B.  R.  21,  95  Fed.  812;  In  re  Meyers,  2  Am. 
B.  R.  707,  96  Fed.  408;  In  re  mrsch  (D.  C, 
N.  Y.),  3  Am.  B.  R.  344,  97  Fed.  571.  But 
Royston  v.  Wies  (C.  C.  A.,  5th  Cir.),  7  Am. 

B.  K.  584,  112  Fed.  962,  seems  to  imply  that 
lapse  of  time  is  equivalent  to  a  settlement. 
Compare  Holmes  v.  Baker  &  Hamilton    (C. 

C.  A.,  9th  Cir.),  20  Am.  B.  R.  252,  160  Fed. 

922. 

M.  Settlemeot  of  affairs.— In  the  case  of  In 
re  Pinson  (D.  C,  Ala.).  24  Am.  B.  R.  804,  180 
Fed.  787,  the  conrt  said :  "  The  act  also  pro- 
vides for  the  adjudication  of  a  partnership  so 
long  as  Its  affairs  are  nnsettled.  If  there  are 
outstanding  firm  debts  at  the  time  of  the  filing 
of  the  petition  in  a  reqoisite  amount,  a  proper 
case  is  made  for  adjudication,  the  other  ele- 
ments being  present,  though  the  partnership 
has  long  ceased  to  do  business;  otherwise  not. 
The  partnership  affairs,  are  unsettled  within  the 
meaning  of  this  section  so  long  as  partnership 
debts  are  left  unpaid.  Debts  which  are  bind- 
ing upon  the  partners  only  by  estoppel  as  to 
creditors  without  notice  of  dissolution  are  not 


firm  debts.  The  administration  might  be  of  no 
avail  if  there  were  no  assets,  partnership  or  In- 
dividual, for  distribution;  but  the  Jurisdiction 
of  the  court  to  adjudicate  would  exist  never- 
theless, and  it  would  be  properly  exercised  for 
the  purpose  of  affording  oportnnlty  to  the  firm 
creditors  through  the  appointment  of  a  trustee 
to  discover  such  assets." 

27.  See  discussion  and  cases  cited  under  Sec- 
tion Fourteen  of  this  work,  subtitle:  "Applica- 
tion for  Discharge ;  Who  may  apply."  See  also 
In  re  Felgenbaum  (D.  C,  N.  x.),  7  Am.  B.  B. 
339,  161  Fed.  506. 

28.  In  re  Pinson  (D.  C,  Ala.),  24  Am.«B.  R. 
804,  180  Fed.  787. 

2».  See  cases  dted  In  In  re  Hlrsch  (D.  C,  N. 
Y.),  8  Am.  B.  R.  344,  97  Fed.  571.  In  the  case 
of  Holmes  v.  Baker  &  Hamilton  (C.  C.  A..  9th 
Cir.),  20  Am.  B.  R.  252,  160  Fed.  922,  It  was 
held  that  where  assets  or  debts  of  a  partnership 
remain  after  dissolution,  the  partnership  Is  con- 
sidered as  subsisting  as  to  Its  creditors,  until 
Its  property  is  subjected  to  the  satisfaction  of 
Other  claims. 

After  the  sale  liy  a  partner  la  good  faith  and 

for  a  valuable  consideration  of  his  Interest  in 
the  firm  to  his  copartner,  and  the  consequent 
dissolution  of  the  firm,  the  only  remedy  of  the 
creditors  is  to  proceed  in  some  form  of  action 
against  the  former  partners  as  Individuals,  or 
perhaps  within  the  four  months  provided  by 
the  Bankruptcy  Act  to  proceed  against  the  firm, 
setting  up  the  transfer  as  one  in  fraud  of  their 
rights,  etc.  Matter  of  Fackelman  (D.  C.  Csl.). 
41  Am.  B.  R.  14.  248  Fed.  56S. 


172 


Pabtnbbs. 


[§  5. 


member.^^  The  individual  aseets  of  members  of  a  firm  may  be  administered 
by  the  court  so  far  as  may  be  necessary  to  settle  the  partnership -tiff airs, 
although  such  members  are  not  individually  declared  to  be  bankruptf^ 

b.  Atts  of  banlornptcy  by  a  partnership. —  (1)  In  oenebal. —  The  general 
rule  that  whatever  a  partner  does  within  the  scope  of  the  partnership  binds 
the  other  partners  applies  to  the  commission  of  acts  of  bankruptcy.  Since 
a  partnership  is  now  an  entity,  petitions  which,  under  the  previous  law,  would 
not  confer  jurisdiction  because  the  act  of  bankruptcy  was  not  committed  by  all 
the  partners,  are  now  sufficient.® 

(2)  Commission  of  act  of  bankruptcy  by  one  paktnbe. —  Generally 
speaking,  the  commission  of  an  act  of  bankruptcy  as  to  the  partnership  prop- 
erty by  either  partner  amounts  to  an  act  of  bankruptcy  by  the  firm,^  An  act 
of  bankruptcy  by  a  single  partner  in  respect  to  partnership  property,  within 
the  legitimate  scope  of  his  authority,  wiU  bind  the  partnership  and  warrant 
an  adjudication;  his  act  must  be  such  as  to  be  imputed  to  the  partnership.** 
For  instance  a  voluntary  assignment  of  all  the  assets  of  a  firm,  by  one  of  the 
partners,  constitutes  an  act  of  bankruptcy  for  which  the  firm  may  be  adjudged 
a  bankrupt,  for  the  reason  that  it  affected  the  partnership  business  and  dis- 
posed of  its  assets.^  If  the  act  pertains  to  individual  property  with  the  intent 
to  hinder,  delay  or  defraud  individual  creditors,  it  does  not  bind  the  partner- 
ship.^   It  has  been  held  that  even  the  fifth  act  of  bankruptcy,  when  com- 


SO.  Matter  of  Young  (D.  C,  Mass.),  35 
Am.  B.  R.  200,  223  FedL  659. 

81.  Diekas  ▼.  Barnes  (C.  C.  A.,  6th  Oir.), 
16  Am.  B.  R.  566,  72  C.  C.  A.  261,  140  Fed. 
S49;  Matter  of  Wing  Yick  Ck).  (D.  C, 
Httviraii),  2  U.  6.,  D.  O.  Hawaii  259,  13  Am. 
B.  R.  757;  Abbott  ▼.  Anderson  (Sup.  Ct., 
lU.),  265  in.  285,  33  Am.  B.  R.  383,  106  iN. 
E.  782. 

SS.  Compare  In  re  Richmond  "Fed.  Cas. 
11,632. 

Scope  of  partnership. —  Where  the  act  com- 
plained of  was  in  the  scope  of  the  partner- 
ship business  it  may  constitute  an  act  of  the 
Arm  and  be  eufiAcient  to  Justify  the  adjudi- 
cation in  bankruptcy  of  the  firm.  In  re 
Kemten  (D.  C,  Wis.),  6  Am.  B.  R.  516, 
110  Fed.  929;  In  re  Duguid  (D.  C,  N.  C), 
3  Am.  B.  R.  794,  100  Fed.  274;  In  re  Shapiro 
(D.  C,  N.  Y.),  5  Am.  B.  R.  839,  106  Fed. 
839. 

Mn  re  Meyer  (C.  C.  A.,  2d  Cir.),  3  Am. 

B.  R.  559,  98  Fed.  976,  affg.  Bank  v.  Meyer 
(D.  C,  N.  Y.),  1  Am.  B.  R.  565,  92  Fed. 
896.  To  same  effect.  In  re  Grant  Bros. 
<D.  C,  N.  Y.),  5  Am.  B.  R.  837,  98  Fed. 
976;  In  re  Borelli  (D.  C,  Ct.),  16  Am.  B. 
R  115,  •142  Fed.  296;  In  re  Perlhefter   (D. 

C,  N.  Y.),  25  Am.  B.  R.  576,  177  Fed.  299. 
94.  In  re  Perley  t  Hays   (D.  C,  Mo.),  15 

Am.  B.  R.  54,  138  Fed.  927;  In  re  Kersten 
<D.  C,  Wis.).  6  Am.  B.  R.  516,  110  Fed.  929. 
86.  Disposition  of  firm  assets  by  one 
partner. —  In  the  case  of  Yimgbluth  v. 
Slfayper  (C.  O.  A.,  9th  Cir.),  26  Am.  B.  R. 
265,  185  Fed.  773,  the  court  said:  "The 
only  question  which  requires  any  extended 
discussion  is  presented  by  the  contention  that 
the  appellant  could  not  be  adjudged  a  bank 
nipt  on  account  of  the  individual  act  of  bank- 


ruptcy oif  his  copartner     Schafer  made  the 
assignment   for  creditors,  and  there   is  no 

?roof  that  the  appellant  assented  to  ik 
here  can  be  no  doubt  that  Schafer's  act 
was  an  act  of  bankruptcy  for  which  the 
partnership  was  properly  adjudged  bank- 
rupt, for  it  was  an  act  which  affected  the 
partnership  business  and  disposed  of  the 
partnership  assets.  In  re  Meyer  (C.  C.  A.» 
2d  dr.),  3  Am.  B.  R.  559,  08  Fed.  976,  39 
C.  C.  A.  368;  In  re  Kersten  (D.^C,  Wis.), 
6  Am.  B.  R.  516,  110  Fed.  929;  In  re  Borem 
(D.  C,  Ct.),  16  Am.  B.  R.  115,  142  Fed. 
296.  But  the  proceeding  in  this  case  was 
not  only  against  the  partnership,  but  was 
also  against  each  individual  member.  In 
some  of  the  decisions  it  has  been  said 
broadly  that  one  partner  may  not  be 
adjudged  bankrupt  for  the  act  of  his  co- 
partner, and  unaoubtedly  the  statement  is 
true  as  to  certain  acts  of  individual  part- 
ners. Thus  it  has  been  held  that  neither 
a  firm  nor  the  other  partners  may  be  ad- 
judged i)ankrupt  for  tne  act  of  a  partner 
m  preferring  out  of  his  individual  estate 
one  of  his  own  or  the  firm's  creditors.  Mills 
V.  J.  H.  Fisher  &  Co.  (C.  C.  A..  6th  Cir.), 
20  Am.  B.  R.  237,  159  Fed.  897,  87  C.  C. 
A.  77,  16  L.  R.  A.  (N.  S.)  656.  But  we 
think  the  true  doctrine  is  that,  if  the  act 
of  the  individual  partner  is  one  for  which 
the  partnership  itself  may  be  adjudged 
bankrupt,  the  other  members  of  the  ilrm 
may  also  be  adjudged  bankrupt  unless  they 
can  show  in  defense  that  the  property  of  the 
firm,  together  with  that  of  all  the  partners 
applicaible  to  the  payment  of  the  pailnership 
deots,  is  sufficient  to  pay  tlie  same" 

36.  In  re  Hovall  Grocery  Co.  (D.  C,  Gft.)» 
20  Am.  B.  B.  537,  161  Fed.  882;  Hartom 
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mitted  by  one  partner,  binds  the  copartnership;^^  on  the  other  hand,  the 
embezzlement  of  the  funds  of  the  partnership  by  an  absconding  partner  is  not 
an  act  of  bankruptcy.*^  If  a  partner  out  of  his  individual  estate  prefers 
one  of  his  own  or  one  of  the  firm  creditors,  it  is  not  an  act  of  bankruptcy  for 
which  the  firm  may  be  adjudged  bankrupt.'*  Where  the  administrator  of 
a  deceased  partner  applies  for  die  appointment  of  a  receiver  to  wind  up  the 
partnership,  upon  the  surviving  partner  announcing  his  intention  of  not  exer- 
cising his  statutory  right  to  take  the  interest  of  his  deceased  partner  at  the 
appraised  value,  such  surviving  partner  does  not  commit  an  act  of  bankruptcy 
by  joining  in  the  application  for  the  receiver.^ 

(3)  What  constitute  acts  of  bankruptcy. —  If  the  insolvency  of  the 
partnership  was  one  of  the  substantial  reasons  for  the  appointment  of  a  receiver 
the  partnership  may  be  adjudicated  a  bankrupt. ^^  A  general  assignment  by 
a  partnership  and  each  of  the  individual  members  thereof  is  an  act  of  bank- 
ruptcy by  the  partnership  and  the  partners.*^  The  filing  of  a  petition  in 
bankruptcy  by  one  partner  against  his  copartnership  is  not  an  act  of  bankruptcy 
on  the  part  of  the  partnership.*^  Where  an  execution  was  levied  after  the 
dissolution  of  a  partnership,  the  failure  to  discharge  it  is  an  act  of  bankruptcy 
by  all  the  members  of  the  firm,  for  which  it  and  all  the  partners  may  be 
adjudged  bankrupt.^ 

c.  Insolvency. —  In  determining  the  question  of  insolvency  the  individual^ 
property  of  the  partners  should  be  considered.^    Where  the  assets  of  a  part- 
nership, together  with  the  individual  properties  of  each  partner,   exceeds 
their  liabilities,  the  partnership  is  not  insolvent.*^  ^t  has  been  well  said  that 
this  principle  is  at  variance  with  the  universal  doctrine  that  under  the 


T.  Jolm  Peters  k  Co.  (D.  C,  Pa.),  19  Am. 
B.  R.  61,  146  Fed.  S2. 

A  conyeyance  by  one  partner  of  his  Indi- 
▼iduid  property,  although  an  act  of  bank- 
mptey  as  against  him,  win  not  sustain  a 
proceeding  in  bankruptcy  as  against  the 
arm,  even  thoush  sucb  conveyance  was  made 
with  intent  to  hinder,  delay  or  defraud  firm 
ereditoi8»  or  with  a  view  of  giving  prefer^ 
enoe  to  a  firm  creditor.  In  such  case  the 
proceedings  must  be  against  such  partner 
alone.  In  re  Redmond,  9  Nat  Bankr.  Reg. 
40S,  Fed.  Cafl.  11,632. 

87.  In  re  Kersten  (D.  C,  Wis.),  6  Am. 
B.  R.  616,  110  Fed.  929. 

S8.  (Davis  v.  6teven«  (D.  C,  S.  Dak.),  4 
Am.  B.  R.  763,  104  Fed.  236. 

S8.  Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th 
CSr.),  20  Am.  B.  R.  237,  241,  159  Fed.  897, 
in  which  the  court  said:  ^The  application 
hv  one  partner  of  his  individual  pronerty  to 
the  pavmeikt  of  one  firm  creditor  would  be  an 
individual  act,  and  not  the  joint  act  of  the 
firm,  and  therefore  not  an  act  for  which  the 
firm  could  be  adjudged  bankrupt.*' 

40.  Mose  Natl  Bank  v.  Arend  (C.  G.  A., 
6th  Cir.),  16  Am.  B.  R.  867,  146  Fed.  351. 

41.  In  re  Beatty  (G.  G.  A.,  1st  Cir.),  17 
Am.  B.  R.  738,  150  Fed.  293. 

48.  Green  River  Deposit  Bank  v.  Craig 
Bros.  (D.  a,  Ky.),  6  Am.  B.  R.  381,  110 
Fed.  137.  Where  such  an  asssigmnent  is 
made  the  partnership  ehould  be  adjudged 
bankrupt  irrespective  of  the  question  of  its 


insolvency.  West  Co.  v.  Lea,  174  U.  6.  590, 
2  Am.  B.  R.  463,  43  L.  Ed.  1098. 

Where  an  application  for  a  xeoeiver  is 
made  by  a  partnership  under  a  State  law,  and 
a  temporary  receiver  is  appointed,  it  ie  not 
equivalent  to  a  general  assignmoit  and  will 
not  support  an  mvoluntary  adjudication  in 
bankrupt^  of  the  partner«iip.  In  re  Boyd 
T.  Boyd  Fry  Stove  ft  China  Co.  (Ref.,  Ga.), 
20  Am.  B.  R.  330. 

4S.  In  re  Geballos  &  Co.  (D.  C,  N.  J.), 
20  Am.  B.  R.  459,  161  Fed.  445. 

44.  Holmes  t.  Baker  4  Hamilton  (C.  C. 
A.,  9th  dr.),  20  Am.  B.  R.  252,  160  Fed. 
922. 

45.  In  re  Perley    (D.  C.,  Mb.),   15  Am. 

B.  R.  54,  138  Fed.  927. 

Insolvency;  one  solvent  partner.-— Where  a 
partnership  is  insolvent  at  the  time  of  the 
commisaion  of  acts  of  bankruptcy,  the  acts 
proven  will  be  acta  of  bankruptcy  as  against 
the  partners,  but  will  not  be  acts  of  bank- 
ruptcy as  against  one  partner  individually 
whose  estate  is  sufficient  to  meet  the  part- 
nership deficit.    Matter  of  Kobre  et  al.   (D. 

C,  N.  Y.),  35  Am.  B.  R.  889,  224  Fed.  106. 

46.  Vacoaro  v.  Security  Bank  of  Mem- 
phis (G.  G.  A.,  6th  Cir.),  4  Am.  B.  R.  474, 
103  Fed.  436,  43  G.  G.  A.  279.  See  also  In 
re  Forbes  (D.  C,  Maaa.),  11  Am.  B.  R.  787, 
791,  128  Fed.  137;  Davis  v.  Stevens  (D.  C, 
8.  Dak.},  4  Am.  B.  R.  763,  772,  104  Fed. 
236;  In  re  Blair  (D.  C,  N.  T.),  8  Am. 
B.  R.  688,  99  Fed.  76;  In  re  Boyd  t.  B^ 
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present  bankruptcy  act  a  partnership  is  a  legal  entity,  separate  from  the 
partners  who  compose  it^'  But  it  is  now  well  settled  by  the  weight  of  authority 
that  if  the  act  of  bankruptcy  charged  is  one  involving  insolvency,  the  individual 
property  of  the  partners  must  be  combined  with  the  property  of  the  partner- 
ship in  determining  the  insolvency  of  the  partnership  ;^  and  that  a  partnership 


F^  Stone  ft  China  Go.  (Ref.,  (H.),  20  Am. 
B.  R.  380;  In  re  Duke  k  Son  (D.  C,  Ga. 
Ref.),  26  Am.  B.  R.  195;  AUbott  v.  Anderson 
(Sup.  Ct,  lU.),  266  lU.  286,  33  Am.  B.  R. 
383,  106  N.  E.  782;  Matter  of  Samuela  and 
Lesaer  (O.  C.  A.»  2d  Cir.),  32  Am.  B.  R. 
436,  216  Fed.  846,  revg.  30  Am.  B.  R.  293, 
207  Fed.  196. 

47.  In  re  Berten«h»w  (O.  C.  A.,  8tb  dr.), 
19  Am.  B.  R.  677,  688,  167  Fed.  363;  Matter 
of  Everybody's  Market  (D.  C,  OkL),  21  Am. 
B.  R.  926,  173  Fed.  492. 

Only  property  of  partnership  to  be  con- 
sidered.— The  case  of  In  re  McMurtrey  y. 
Smith  (D.  C,  Tex.),  16  Am.  B.  R.  427,  142 
Fed.  863,  is  anadogous  to  the  case  last  cited. 
It  was  there  held  that  upon  the  question 
of  the  insolvency  of  a  partnership,  sought 
to  foe  adjudged  (bankrupt,  the  firm  and  its 
individual  members  are  strangers  to  each 
other,  and  a  homestead,  the  individual  prop- 
erty of  one  partner,  may  not  be  counted 
as  part  of  the  partnership  property.  In  the 
case  of  In  re  Morgan  &  Williams  (D.  C., 
Ga.),  26  Am.  B.  R.  861,  184  Fed.  938,  the 
court  said:  ''Assuming  the  entity  doctrine 
to  prevail  under  tlie  more  recent  decisions 
of  the  courts,  as  contended  by  coimsel  for 
petitioning  creditors,  and  that  the  firm's 
assets  and  liabilities  would  be  the  test  of 
solvency  or  insolvency  as  against  the  firm, 
and  that  notwithstanding  the  fact  that  the 
individuails  composing  the  firm  are  pro- 
ceeded against  also,  still  it  must  appear,  to 
justify  an  adjudication  in  bankruptcy,  that 
the  real  indebtedness  on  the  part  of  the 
alleged  (bankrupt  firm  to  the  petitioning 
creditor  or  creditors  exceeds  the  aggregate, 
at  a  fair  valuation,  of  the  alleged  bankrupt 
firm's  property." 

48.  uisoivency  of  partnership  and  of 
partners. —  In  the  case  of  Francis  v. 
MoNeal  (C.  C.  A.,  3d  Cir.),  26  Am. 
B.  R.  666,  186  Fed.  481,  affd.  228 
U.  S.  696,  30  Am.  B.  R.  240,  67  L.  Ed. 
1029,  the  court  cited  the  authorities  and  said: 
''A  partnership  cannot  be  adjudged  a  bank- 
rupti  in  an  involuntary  proceeding,  unless 
it  nas  committed  an  act  of  bankruptcy.  If 
the  act  charged  be  one  involving  insolvem^^, 
since  every  partner  is  liable  in  solido  for 
all  the  partnership  debts,  the  adjudication 
against  the  partnership  must  be  baaed  on 
allegations  and  proofs  that  the  assets  of  its 
meiSbers,  in  excess  of  their  individual  debts, 
plus  the  assets  of  the  partnership,  are  in- 
sufficient to  pay  the  partnership  debts. 
Othonvise  tiiere  is  no  partaership  insolvency, 
notwithstanding  the  entity  doctrine.  In  re 
Blair  (D.  C,  N.  Y.),  3  Am.  B.  R.  688,  99 
Fed.  76;  Vaccaro  Security  Bank   (C.  C.  A., 


6th  dr.),  4  AoL  B.  R.  474,  103  Fed.  436,  43 
C.  C.  A.  279;  Davis  v.  Stevens  (D.  C,  S.  D.), 
4  Am.  B.  R.  763,  104  Fed.  236;  In  re  Forbes 
(D.  C,  Mass.),  11  Am.  B.  R.  787,  128  Fed. 
137;  In  re  Perley  &  Hays  (D.  C,  Mo.),  16 
Am.  B.  R.  64,  138  Fed.  927;  Dickas  v. 
Barnes  (C.  C.  A.,  6th  Cir.),  16  Am.  B.  R. 
666,  140  Fed.  849,  72  C.  C.  A.  261,  6  L.  R.  A. 
(N.  S.)  664;  Tumlin  v.  Bryan  (C.  0.  A.,  6th 
Cir),  21  Am.  B.  R.  319,  166  Fed.  166,  91 
C.  C.  A.  200,  21  L.  R.  A.  (N.  6.)  960; 
\9V>rrell  v.  Whitney  (D.  C,  Pa.),  24  Am. 
B.  R.  749,  179  Fed.  1014.  That  doctrfaie 
furnishes  a  direct  proceeding  against  the 
partnership  as  a  legal  entity,  but  it  does 
not  authorise  an  adjudication  of  bankruptcy 
against  a  partnership,  where  the  act  of  bank- 
ruptcy charged  is  one  involving  insolvency, 
unless  as  above  stated,  it  is  shown  that  there 
is  an  insufficiency  of  partnership  and  in- 
dividual assets  to  pajr  the  partnership  debts. 
If  a  partnership  is  insolvent,  in  the  sense 
above  explained,  all  the  assets  of  the  part- 
nership and  its  members  are  needed  for  the 
proper  winding  up  of  the  partnership 
affairs." 

In  the  case  of  Tumlin  ▼.  Bryan  (C.  C.  A., 
6th  Cir.),  21  Am.  B.  R.  319,  166  Fed.  166. 
91  C.  C.  A.  200,  21  L.  R.  A.  (N.  S.)  960, 
the  court  said:  ''If  the  component  parts 
of  the  firm  may  be  made  to  pay  the  firm's 
ddbts,  the  suit  lacks  reason  and  substance, 
and  it  cannot  be  held  that  the  defendant 
has  obtained  a  greater  percentage  of  his 
dc^ts  than  other  creditors  of  the  same 
class  If  the  members  of  the  firm  are  sol- 
vent, all  creditors  may  he  paid  in  full.  If 
the  individual  members  of  the  partnership 
are  not  shown  to  be  insolvent  at  the  date 
of  the  payments,  the  preference  is  not 
voidsible.''  This  case  pertained  to  the  re- 
covery of  a  prefer^ice,  but  the  reasoning 
is  Sfpplicable  to  the  question  of  insolvency 
where  an  act  of  bankruptcy  is  aUeged.  See 
also  In  re  Perlhefter  v.  Shatz  (D.  €.,  N.  Y.), 
26  Am.  B.  R.  676,  686,  177  Fed.  296;  Oanoer 
&  Co.  V.  Wade  (Okla  Sup.  Ot.),  26  OkL 
767,  26  Am.  B.  R.  880,  110  Pac.  778;  In  re 
Samuels  &  Lesser  (O.  C.  A.,  2d  Cir.),  32  Am. 
B.  R.  436,  216  Fed.  846  (revg.  30  Am.  B.  R. 
293,  207  Fed.  196);  In  re  Duke  &  Son 
(Ref.,  Qa.),  29  Am.  B.  R.  93.  A  partner 
ship  cannot  be  compulsorily  adjudicated  a 
bankrupt  where  any  partner  appears  to  be 
solvent  to  the  extent  of  having  a  surplus  of 
property  over  the  ddbts  for  which  he  is  per- 
sonally liable  and  the  debts  for  which  he  is 
liable  as  a  member  of  tbe  drm.  Matter  of 
Kobre  (D.  C,  N.  T.),  36  Am.  B.  R.  889, 
224  Fed.  116. 
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is  not  bankrupt  so  long  as  one  of  the  members  who  compose  it  is  individually 
solvent^ 

d.  Death,  insanity,  or  infancy  of  a  partner. —  (1)  Death  of  pabtneb. —  The 
estate  of  a  deceased  debtor  cannot  in  this  country  be  adjudged  a  bankrupt.^ 
It  follows  that  there  can  be  no  partnership  adjudication  against  a  firm,  one 
member  of  which  is  dead.^  The  surviving  partner  can  still  be  adjudged  either 
a  voluntary  or  an  involuntary  bankrupt  as  ai^  individual  and  as  survivor.*** 
The  court  of  bankruptcy  may  thereby  obtain  jurisdiction  of  the  partnership 
estate,  or  by  consent,  if  in  the  hands  of  an  administrator  f^  and  the  estate  of 
the  deceased  partner  is  in  any  event  still  liable  to  pay  the  firm  debts."  A 
trustee  in  bankruptcy  of  a  surviving  partner  may  not  close  the  affairs  of  the 
partnership  and  proceed  as  though  Uie  surviving  partner  was  not  a  bankrupt ; 
all  that  the  trustee  can  do  is  to  take  the  remaining  interest  of  the  bankrupt 
partner  after  the  firm  obligations  have  been  paid*  This  doctrine  of  the  lack 
of  jurisdiction  of  the  court  of  bankruptcy  to  adjudicate  as  to  the  bankruptcy 
of  a  partnership  after  the  death  of  one  partner  is  not  recognized  or  upheld 
by  some  of  the  later  cases.  There  is  an  apparent  conflict  of  authority  upon 
this  question.*^  The  only  difficulty  attending  upon  adjudication  in  such  a 
case  is  the  consequent  interference  with  the  administration  of  the  probate  court 
of  the  estate  of  the  deceased  partner.  In  the  absence  of  express  statutory 
authority  it  would  seem  more  consistent  to  leave  the  creditors  to  their  remedy 
in  the  probate  court.  The  apparent  lack  of  jurisdiction  in  the  bankruptcy 
court  to  adjudicate  the  bankruptcy  of  a  partnership  where  one  of  the  members 
is  dead  is  unfortunate,  but  it  leads  to  confusion  rather  than  denial  of  justice. 
The  rights  of  creditors,  in  all  ordinary  cases,  are  fully  conserved  even  though 
the  ac^inistration  of  assets  may  be  in  two  courts.  The  death  of  a  partner 
after  adjudication  does  not  affect  the  proceeding.*"' 

(2)  Insanity  of  pabtneb. —  The  effect  of  insanity  of  the  allied  bankrupt 
on  the  jurisdiction  of  the  court  has  already  been  noted"  Conceding  that  an 
insane  person  may  not  be  adjudicated  a  bankrupt  it  has  been  held,  neverthe- 
less, that  a  partnership  of  which  he  was  or  is  a  member  may  be  so  adjudi- 


48.  Matter  of  SamuelB  &  Lesser  (C.  C  A., 
2d  Cir.),  32  Am.  B.  R.  436,  215  Fed.  845, 
revg.  30  Am.  B.  R.  293,  207  Fed.  105. 

60.  See  as  to  estates  of  bankrupt  decedents 
<mte,  p.  146. 

\^ere  a  partnenhip  is  dissolved  by 
death  of  a  partner  it  is  not  subject  to  bank- 
ruptcy, ana  the  voluntary  petition  in  bank- 
ruptcy of  the  surviving  partner  only  affects 
his  individual  estate.  In  re  Evans  (D.  0.» 
0«.),  20  Am.  B.  B.  406,  161  Fed.  690. 

n.  Id  re  Temp]e,  Fed.  Cas.  13,825;  Adams  v. 
Terro,  4  Fed.  802;  Vaccaro  v.  Seonrity  Bank  (C. 
C.  A.,  6th  ar.),  4  Am.  B.  R.  474.  103  Fed.  436. 
48  C.  C.  A.,  279;  Dalton  v.  Humphreys  (C.  C. 
A..  4th  Clr.).  39  Am.  B.  R.  360,  242  Fed.  777; 
Matter  of  Fackelman  (D.  C,  Cal.).  41  Am.  B. 
R.  14.  248  Fed.  566.  citing  Collier  on  Bankruptcy 
(Uth  ed.),  175. 

Contract  providing  for  oontlniiance  In  caae  of 
death. —  Where  a  partnership  contract  provided 
that  upon  the  death  of  one  partner,  the  part- 
nership should  be  continued  by  the  survivors  for 
a  certain  period,  the  partnership  and  the  sur- 
vlvinir  partners  may  be  adjudicated  involuntary 
bankrupts.  In  re  Coe  (D.  C,  N.  Y.),  19  Am. 
B.  R.  618.  154  Fed.  162.  If  tho  adjudication  has 
been   made,  it  cannot  be  attacked  collaterally. 


Wilson  V.  Parr,  115  Qa.  629,  8  Am.  B.  R. 
230,  42  S.  E.  5. 

68.  In  re  Pierce  (D.  C,  Wash.),  4  Am. 
B.  R,  489,  102  Fed.  977 ;  Vaccaro  v.  Security 
Bank  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R. 
474,  103  Fed.  436;  Briffwvtlter  v.  Long, 
14  Fed.  153 ;  In  re  Stevenfl,  Fed.  Cas.  13,393. 

53.  In  re  Pieroe  (D.  C,  Wash.),  4  Am. 
B.  R.  489,  102  Fed.  977 ;  Briswialter  v.  Long, 
14  Fed.  153. 

ff4.  Vttocaro  v.  Secuiilgr  Bank  (G.  C  A., 
6th  dr.),  4  Am.  B;  R.  474,  103  Fed.  436. 

66.  Moses  v.  Pond  (Sup.  C?t.,  Spec.  T.  N. 
Y.),  4  Am.  B.  R.  655,  38  MUc  (N.  Y.)  406, 
66  N.  Y.  Supp.  600. 

66.  In  re  Stein  &  Co.  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  536,  127  Fed.  547;  In  re  Coe 
(D.  C,  N.  Y.),  19  Am.  B.  R.  618,  154  Fed. 
162,  although  in  this  case  the  partnership 
agreement  expressly  provided  for  the  con- 
tinuance of  the  partnership  business  for  a 
certain  period  after  the  death  of  either 
partner. 

57.  See  Bankr.  Act,  S  8,  post, 

58.  See  Bankr.  Act,  |  4,  ante. 
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cated,  and  the  firm  property  applied  to  the  payment  of  the  finn  debts.^  There 
is  the  same  di&ulty  with  this  question  as  there  is  with  that  relating  to  the 
effect  of  the  death  of  one  of  the  partners  upon  the  jurisdiction  of  the  court. 
The  statute  does  not  apparently  authorize  tiie  intervention  of  committees  in 
involuntary  proceedings  against  the  lunatics  they  represent,  so  that  where 
such  committees  have  been  appointed  in  proceedidfs  to  determine  judicially 
the  incompetency  of  a  person,  the  jurisdiction  of  the  State  court  would  seem 
to  supersede  that  of  a  court  of  bankrupt<^  and  thus  preclude  the  administra- 
tion of  the  lunatic's  estate  in  a  proceeding  instituted  to  adjudicate  the  bank- 
ruptcy of  a  partnership  of  which  he  was  a  member. 

(3)  Infancy  of  pabtnbs. —  If  one  of  the  partners  is  an  infant  the  part* 
nership  itself  may  be  adjudicated  bankrupt  and  so  may  the  individual  membera 
thereof  who  are  of  age,  or  the  petition  will  be  dismissed  as  to  the  partner  who 
is  an  infant.^ 

(4)  Exemption  of  pabtneb. — ^A  partnership  and  some  of  its  members 
may  be  adjudicated  involuntary  bankrupts,  although  the  other  members  belong 
to  the  exempt  classes.^ 

in.  PRACTICE  before  ADJUDICATION. 

a.  In  general. —  If  all  the  partners  petition  voluntarily,  the  proceeding 
prior  to  adjudication  is  identical  with  an  individual  petition.  The  owing 
of  debts,^  and  the  facts  as  to  residence,  domicile,  or  principal  place  of  busi- 
ness,^ must  at  least  appear  on  the  face  of  the  petition  to  confer  jurisdiction. 
Conversely,  if  the  petition  be  involuntary,  the  facts  as  to  the  partners  not 
being  included  in  either  of  the  excepted  classes  and  owing  at  least  $1,000,^  as 
to  the  provable  debts  of  the  petitioners  and  the  number  of  the  creditors,**  as 
to  the  commission  of  an  act  of  bankruptcy  within  four  months,^  and,  in  cases 
where  insolvency  is  necessary  to  the  act,  that  it  existed  at  the  time  of  its  oom» 
mission  and  also  at  the  time  of  the  filing  ^  must  clearly  appear  or  the  court 
will  not  acquire  jurisdiction.  It  must  also  appear  affirmatively  that  both  the 
partnership  as  an  entity  and  the  individuals  composing  it  were  and  are  insolv- 
ent at  the  times  mentioned^  A  petition  to  have  a  partnership  adjudicated 
bankrupt  nunc  pro  tunc,  4br  the  purpose  of  which  is  to  overturn  transactions 
already  closed,  will  usually  be  refused.^  If  an  issue  is  raised  as  to  the  part- 
nership in  an  involuntary  proceeding,  the  burden  is  on  the  petitioners  to  show 
that  there  was  a  partnership.''® 


59.  In  re  Stein  ft  Oo.  (C  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  636,  127  Fed.  547.  See  also 
In  re  Ives  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R. 
692,  113  Fed.  911. 

60.  In  re  Duguid  (D.  C,  N.  C),  3  Am. 
B.  R.  794,  100  Fed.  274;  In  re  Ihinningan 
(D.  C,  iMiaflB.),  2  Am.  B.  R.  628,  96  Fed. 
428. 

61.  Matter  of  Disney  (D.  €.,  Md.),  33  Am. 
B.  R.  666,  219  Fed.  294. 

62.  Bankr.  Act,  S  ^-a- 

63.  Bankr.  Act,  §  2  (1). 

64.  Bankr.  Act,  §  4-h. 

65.  Bankr.  Act,  §  59-b. 

66.  Bankr.  Act,  §  3 -a.  See  In  re  Shapiro 
(D.  C,  N.  Y.),  5  Am.  B.  R.  839,  108  Fed. 
495  J  In  re  Grant  (D.  C,  N.  Y.),  5  Am.  B. 
R.  837,  106  Fed.  496;  In  re  Meyer  (C.  C.  A., 
2d  €Sr.),  3  Am.  B.  R.  559»  98  Fed.  976. 


67.  See  p.  173,  ante. 

6S.  In  re  Blair  (D.  C,  N.  Y.),  8  Am. 
B.  R.  688,  99  Fed.  76;  In  re  Meyer  (C.  C. 
A.,  2d  Cir.),  8  Am.  B.  R.  559,  98  Fed.  976; 
In  re  Miller,  104  Fed.  764;  Viuscaro  v. 
Security  Bank  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  474,  103  Fed.  436;  Matter  of  Samuels 
k  Leeserg  (C.  C  A.,  2d  dr.),  32  Am.  B.  R. 
436,  215  Fed.  845,  revg.  30  Am.  B.  R.  293, 
207  Fed.  195;  Compare  In  re  Bertenshaw 
(C.  C.  A.,  8th  Cir.),  19  Am.  B.  R.  677,  157 
Fed.  363;  Houghton  Wool  Oo.  ▼.  Morris  (C 
G.  A.,  1st  Cir.),  41  Am.  B.  R.  271,  249  Fed. 
434. 

69.  In  re  Mercur  (D.  C,  Pa.),  8  Am.  B.  R» 
275,  116  Fed,  655. 

70.  Jones  v.  Bumham  (C.  C.  A.,  3d  (Xr.), 
15  Am.  B.  R.  85,  138  Fed.  986.  See  under 
heading    ''What    eouBtitiites    bankrupicj^'* 
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b.  Petition  by  partnen  where  all  do  not  join. — (1)  In  obnbbai- — It  has 
been  held,  following  the  entity  doctrine,  that  separate  petitions  must  be  filed 
by  the  firm  and  by  the  individuals."^  The  better  opinion  is,  however,  to  the 
contrary,  viz.,  that  but  one  petition  need  be  filed.^  Where  some  but  not  all 
the  partiiers  file  a  volui^ry  petition  the  proceeding  is  voluntary  as  to  the 
petitioning  partners,  but  involuntary  as  to  tiie  non joining  partners  who,  upon 
notification,  do  not  join  therein.^  In  such  a  case  it  is  not  necessary  to  allege 
or  prove  as  to  non-consenting  partners  the  commission  of  an  act  of  bankruptcy, 
or,  in  fact,  any  of  the  jurisdictional  facts  peculiar  to  involuntary  applica- 
tions;^* but  such  partner  may  set  up  the  defense  of  solvency,  and  upon  that 
issue  he  is  entitled  to  trial  by  jury.^® 

(2)  Bights  of  NON-JorNiKo  paktitbr. —  Under  ^General  Order  VIII,  the 
non-joining  or  absentee  partner  is  entitled  to  the  same  notice  as  if  petitioned 
against,  and  to  answer  to  the  petition  and  to  allege  and  prove  any  of  the  facts 
which  would  be  pertinent  to  ar  proceeding  against  the  partnership^*  A  con- 
venient form  for  notice  to  the  non-consenting  partners  is  found  in  the  case  of 
In  re  Murray."^  This  notice,  of  course,  may  be  given  by  publication  ;^®  but 
such  notice  is  so  far  jurisdictional  that  the  consent  of  non-joining  partners 
after  adjudication  of  the  bankruptcy  of  the  firm  will  not  render  it  valid.""^ 
It  seems  that  immediately  the  partnership  adjudication  is  granted,  the  pro- 
ceeding becomes  strictly  voluntary.*^  It  may  be  doubted  whether  the  court 
has  jurisdiction  to  adjudge  the  non-consenting  insolvent  partner  a  bankrupt 
individually  unless  the  prayer  of  the  petition  asks  individual  adjudication,^ 


71.  In  re  Farley  (D.  C,  Va.),  8  Aiil  B.  R. 
266,  116  Fed.  359;  In  re  Barden  (D.  C, 
N.  C),  4  Am.  B.  R.  31,  101  Fed.  53. 

71.  In  re  Gray  (D.  C,  N.  H.),  3  Am.  B.  R. 
€29>  98  Fed.  870;  In  re  Langslow  (D.  C, 
K.  T.)»  1  Am.  B.  R.  258,  98  Fed.  969. 

78.  In  re  Murray   (D.  C,  Iowa),  8  Am. 

B.  R.  601,  96  Fed.  600;  In  re  Carleton  (D. 

C,  Mass.),  8  Am.  B.  R.  270,  115  Fed.  246. 
Petition  "by   continuing   partner^ — Where 

B.,  wbo  had  purchased  the  intereet  of  his 
copartner  E.,  nled  a  petition  in  bankruptcy 
signed  B*  &  E.  by  B.,  <the  proceeding  should 
be  regarded  as  having  been  instituted  by  B., 
doing  business  as  B.  &  E.  Matter  of  Baker 
A  Edwards  (D.  C,  N.  Oar.),  35  Am.  B.  R. 
469,  224  Fed.  611. 

74.  In  re  Carleton  (D.  C,  Mass.),  8  Am. 
B.  R.  270,  115  Fed.  246. 

75.  In  re  Forbes  (D.  C,  Mass.),  11  Am.  B. 
R.  787,  128  Fed.  137. 

76L  Notice  to  non-joining  partner.— It 
seems  that  notice  to  an  undisclosed  partner 
is  not  necessary.  In  re  Harris  (D.  GL,  Ohio), 
4  Am.  B.  R.  132,  108  Fed.  517.  As  to  non- 
joining  partner  being  entitled  to  notice  of 
proceeding,  etc.,  see  In  re  Russell  (D.  C, 
Iowa),  3  Am.  B.  R.  91,  97  Fed.  32;  In  re 
Elliott,  2  K.  B.  N.  350;  In  re  Moore,  Fed. 
Cas.  9,750,  5  Biss.  79;  In  re  Prankard,  Fed. 
Cas.  1,136,  1  N.  B.  R.  297;  In  re  Lewis,  Fed. 
Cas.  8,311,  2  Ben.  96;  In  re  Fowler,  Fed. 
Cas.  4,998,  1  Low.  161. 

A  petition  to  adjudge  a  partnership  a  toI- 
untary  bankrupt  which  is  made  by  aome 
of  the  partners  without  notice  to  the  non- 
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joining  partner  is  irregular  and  will  not 
warrant  the  adjudication  of  the  firm  as  bank- 
rupts; such  a  defect  is  not  cured  by  sub- 
sequent unverified  consent  signed  by  the 
attorneys  for  the  non-joining  partners.  In 
re  Altman  (D.  C,  N.  Y.),  2  Am.  B.  R.  407, 
95  Fed.  263;  Matter  of  City  Contracting  & 
Bldg.  Co.  (D.  C,  Hawaii),  29  Am.  B.  R. 
171;  Armstrong  y.  Fisher  (C.  C.  A.,  SHi 
Cir. ) ,  34  Am.  B.  R.  701,  224  Fed.  97. 

Special  partner. — In  a  TOluntary  proceedlhg  by 
general  partners,  a  copy  of  the  petition  sboa'd 
be  served  with  the  usual  subpoena  upon  a 
special  partner,  but  failure  to  serve  said  pe- 
tition may  be  supplied  after  service  of  the 
subpoena.  Matter  of  Carrion  &  Co.  (D.  C, 
Porto  Rico),  41  Am.  B.  It.  SO^  10  Porto  Bico 
Fed.  832. 

77.  (D.  C,  Iowa),  8  Am.  B.  R.  601,  96  Fed. 
600. 

7a.  See  Bankr.  Act,  f  18,  po$t, 

79.  In  re  Bussell  (D.  C,  Iowa),  3  Am.  B.  B. 
91,  97  Fed.  32;  In  re  Hurray  (D.  C,  Iowa),  3 
Am.  B.  B.  601«  96  Fed.  600;  In  re  Altman  (D. 
C,  N.  Y.),  2  Am.  B.  B.  407,  95  Fed.  263. 

80.  Compare  In  re  Murray  (D.  C,  Iowa),  3 
Am.  B.  B.  601,  96  Fed.  600,  with  Metsker  v. 
Bonebrake,  108  U.  S.  66,  27  L.  Ed.  664. 

81.  Chemical  Bank  v.  Meyer,  affd.  in  In  re 
Meyer  (C.  C.  A.,  2d  Clr.),  8  Am.  B.  B.  659,  98 
Fed.  976. 

lUalite  of  objeetinr  partner.— In  the  case  of 
In  re  Jnnck  v.  Balthazard  (D.  C,  Wis.),  22 
Am.  B.  B.  289,  169  Fed.  481,  the  court  said: 
"It  seems  to  me  that  the  following  conclusions 
are  sustained  by  fair  construction  of  the  Bank- 
rupt Act  of  1808.  First,  that  the  objecting  part- 
ner cannot  be  adjudicated  against  his  will. 
Second  that  such  non-consenting  partner  dees 
not  hold  a  veto  on  the  jurisdiction  of  the  court 
over  tlie  partnership,  as  an  entity.  If  this  con« 
csssion    wera     made^    tba    objecting    partner 
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but,  under  principles  discuaaed  later  in  this  section,  that  would  seem  imma- 
terial^ the  partnership  adjudication  drawing  to  itself  of  necessity  the  admin- 
istration of  the  individual  estates  as  welL  The  rule  is  different  where  the 
non-consenting  partner  proves  to  be  solvent.  Where  the  same  persons  are 
members  of  distinct  firms,  it  was  held  under  the  former  law  that  they  could 
not  petition  together.^  The  entity  doctrine  seeml^to  intensify  rather  than 
weaken  this  ruling.  An  alleged  partner  is  not  entitied  to  a  jury  trial  of  the 
question  as  to  whether  he  was  a  partner  at  the  time  the  petition  was  filed.^ 
Where  the  petitioners  are  members  of  different  partnerships  with  others  who 
do  not  join,  adjudication  will  undoubtedly  be  refaaed,  but  with  leave  to  refile 
in  the  form  of  separate  petitions.^  It  has  been  held  that  a  partner  may  file  a 
petition  praying  for  adjudication  against  his  partnership,  either  on  tiie  sole 
ground  of  the  insolvency  of  the  partnership  and  all  its  partners  or  on  the  sole 
ground  that  the  partnership  has,  through  one  or  more  of  the  non-joining  part- 
ners, committed  an  act  of  bankruptcy. 

(3)  Inteevention  bt  cbbditoes. —  While  the  proceeding  as  to  the  non- 
joining  partner  may  be  involuntary,  it  is  not  involuntary  so  as  to  enable  the 
creditor  to  intervene  to  resist  the  adjudication  of  the  partnership." 

0.  Form  of  petition. —  Form  No.  2  should  not  be  relied  on  too  implicitiy. 
The  prayer  of  the  petition'  should  at  least  ask  for  an  adjudication  of  the 
individuals  as  well  as  of  the  firm.^     Careful  practice  also  seems  to  com- 


might  bar  the  way  to  any  discharge  from 
TM^nership  ddbta,  and  thus  neutralize  sec- 
tion 4-a  of  the  act,  which  expressly  confers 
'  the  foenefits  of  thia  act/  on  any  person  who 
owes  debts.  Third,  that  the  inherent  right 
of  the  solvent  partner  to  close  up  the  affairs 
of  the  firm  must  be  reco^lzed  by  the  court 
of  bankruptcy.  This  right  was  not  con- 
ferred by  the  bankruptcy  act,  neither  can 
it  be  abridged  or  taken  away  by  it.  Balt- 
Inzard,  the  surviving  partner,  might  defeat 
the  jurisdiction  of  the  bankruptcy  court  in 
two  ways:  First,  by  proving  the  solvencv 
of  the  firm;  Second,  by  showing  himself 
solvent,  and  agreeing  to  take  upon  himself 
the  settlement  of  the  partnership  business, 
reporting  to  the  court,  according  to  the 
equitable  rule  of  residuum,  ail  assets  re- 
maining to  be  distributed  by  the  court  among 
the  partneri^iip  creditors." 

si.  In  re  Wallace,  Fed.  Gas.  17,096. 

88.  In  re  Samuels  &  Leaser  (D.  C,  N.  Y.), 
30  Am.  B.  R.  293,  207  Fed.  195,  (revd.  <m 
other  grounds,  32  Am.  B.  R.  436,  215  Fed. 
845). 

84.  As  to  the  am^idment  of  petitions  in 
these  cases,  see  In  re  Freund  (Ref.,  Iowa), 
1  Am.  B.  R;.  25;  In  re  McFaun  (D.  C, 
Iowa),  3  Am.  B.  R.  66,  96  Fed.  592. 

86.  In  re  Oeballos  ft  06.  (D.  C,  N.  J.), 
20  Am.  B.  R.  459,  161  Fed.  445. 

86.  Interventioii  by  creditors. —  In  the 
case  of  In  re  Carlet<m  (D.  C,  Afiass.),  8 
Am.  B.  R.  270,  115  Fed.  246,  the  court  said: 
"Notwithstanding  the  decisions  of  the  Su- 
preme Court  in  Metsker  v.  Bonebrake,  108 
U.  6.  66,  2  Sup.  Ct.  351,  27  L.  Ed.  654,  it 
aiipears  to  me  that  this  court  is  not  com- 
peiled  to  bold,  either  under  the  Act  oi  1867 
and  Gknefal  Order  18,  or  undfir  tiie  Act  of 


1898  and  General  Order  8,  thai  this  peti- 
tion is  so  far  involuntary  as  to  permit  a 
creditor  of  the  firm  to  intervene  in  order 
to  resist  adjudication.  See  In  re  Murray 
(D.  C,  Iowa),  3  Am.  B.  R.  601,  96  Fed.  600. 
As  to  the  petitioner  these  proceedings  are 
purely  voluntary.  As  to  him  a  creditor 
has  no  more  right  to  intervene  than  in  the 
case  of  any  other  voluntary  petition.  Ab 
to  the  non- joining  partner,  the  proceedings 
are  in  some  sense  involuntary.  As  to  in- 
tervention by  creditors  it  is  most  convenient 
and  most  consistent  with  justice  and  the 
general  scheme  of  the  act,  to  hold  tiiat  the 
ri^ht  'to  make  all  defenses  which  any 
dAtor  proceeded  against  has  a  rigbt  to 
make,'  is  confined  to  the  non-joining  part- 
ner. If  he  msk^s  any  objection  then,  so  far 
as  adjudication  is  concerned,  the  petition  is 
to  be  treated  generally  as  if  it  were  alto- 
gether voluntary.  Had  this  been  an  ordinary 
voluntary  x^tition  by  bodi  partners  the  cred- 
itor could  not  have  intervened  to  contest  the 
adjudication.  If  paortnera  are  willing  to  be 
adjudicated  bankrupt,  whether  on  the  peti- 
tion of  one  or  on  that  of  all  of  them,  they 
are  to  have  their  way.'*  In  the  case  of  In 
re  Junck  v.  Balthazard  (D.  O.,  Wis.),  22 
Am.  B.  R.  289,  169  Fed.  481,  the  court  said: 
''In  the  case  of  the  non-consenting  partner, 
the  procedure  as  to  him,  is  the  same  as  in 
on  involuntary  case;  but  as  to  creditors,  the 
petition  is  voluntary,  and  there  is  no  room 
for  the  issue  which  the  creditor  attempts  to 
raise  by  his  intervention,  and  lus  answer 
may  be  stricken  from  the  files." 

87.  Matter  of  Wing  Yick  Co.  (D.  C, 
Hawaii),  13  Am.  B.  B.  757,  2  U.  S.,  DL  C-, 
Hawaii  259. 

Petitioii  to  follow  oiBcial  form;   ameiid- 
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mand  that  words  indicatiiig  that  both  the  partners  and  the  individuak  owe 
debts  that  they  cannot  pay  in  full,  and  offering  to  surrender  both  firm  and 
individual  properties^  be  inserted.  It  may  be  that  the  mere  statement  that 
debts  are  owed  is  sufficient  to  cover  the  jurisdictional  requirement  that  partner- 
ships cannot  be  adjudge^  bankrupt  after  the  final  settlement  thereof ,  but  it  is 
better  to  all^  that  there  has  b^n  no  such  settlement  in  very  words;  it  has 
been  held  insufficient  to  state  that  the  ^'  copartners  are  insolvent."  ^  If  an 
act  of  bankruptcy  is  alleged  in  a  petition  against  a  partnership,  consisting  of 
a  preferential  transfer  and  a  transfer  with  intent  to  hinder  and  delay  creditors, 
the  petition  is  sufficient  though  it  neither  alleges  the  insolvency  of  the  indi- 
vidual partners,  nor  that  the  solvent  partners,  if  any,  consent  to  the  adjudica- 
tion.^ If  one  partner  lives  in  another  jurisdiction,  tiiat  fact  should  be  stated. 
If  a  partner  refuses  to  join,  that  fact  should  also  be  stated,  and  the  prayer  of  the 
petition  should  include  a  request  for  the  issue  of  the  usual  subpoena  to  him  as 
if  to  an  alleged  bankrupt.  The  schedules  should  be  complete,^  both  for  the 
firm  and  for  each  partner.  Where  the  petition  is  against  a  copartnership  even 
greater  care  should  be  used.  Here  Form  No.  3  is  not  reliable  other  than  by 
way  of  suggestion ;  it  does  not  contain  all  the  jurisdictional  all^gations.^^ 

IV.  ADJUDICATION. 

a.  In  generaLF— A  partnership  may  be  adjudicated  bankrupt  irrespective 
of  any  adjudication  as  to  the  individual  partners.^  The  adjudication  may 
be  in  the  name  of  an  ostensible  partner,  where  it  appears  that  such  name  is 


meat. —  Where  an  adjudication  da  desired  of 
peiitioning  Partners  «•  individuala  aa  well  laa 
the  firm,  official  Form  No.  2  should  not  be 
literally  followed,  but  there  should  be  in- 
serted an  the  prayer  of  the  petition  a  request 
for  an  adjudication  of  the  x)etitioning  part- 
ners as  well  as  of  the  firm.  The  omission  of 
such  an  alle^tion  may  be  supplied  by  amend- 
ment. Matter  of  Lenoir-Oross  &  Co.  (D. 
C,  Tenn.),  36  Am.  B.  R.  774,  226  Fed.  227. 

Inyolantary  proceedings;  petition. —  Where 
a  partnership  haa  been  dissolved  and  one 
partner  has  transferred  his  interest  in  the 
firm  to  his  copartner,  a  petition  in  invol- 
untary bankruptcy  against  the  firm  end  the 
members  thereof  may  be  amended  by  strik- 
ing out  the  firm  and  the  nartner  so  that  an 
adjudication  mday  be  had  against  the  co- 
partner, although  the  partner  opposes  the 
amendment  tbecause  he  has  claims  againat  the 
copartner  which  oame  into  existence  after 
the  date  of  the  petition.  Matter  of  Young 
(D.  €.,  Mass.),  86  Am.  B.  R.  200,  223  Fed. 
669. 

88.  (Matter  of  Wing  Ydck  Co.  (D.  €., 
Hawaii),  13  Am.  B.  R.  767,  2  U.  S.,  D.  C, 
Hawaii  259. 

Petition  not  to  aOege  act  of  baakntptcy. 
—  Where  a  petition  for  voluntary  bank- 
ruptcy is  filea  by  one  partner  and  opposed 
by  another  partner  it  is  not  required  to 
allege  that  tne  firm  had  committed  an  act 
of  bankruptcy.  The  l)Cftter  rule  seems  to  be 
that  in  such  case  the  ordinary  averment  that 
the  firm  haa  not  sufficient  assets  to  pay  ita 
obligations  and  is  willing  to  siitanit  ita  prop- 


erty for  diatribution,  is  sufficient,  and  the 
filing  of  such  a  petition  by  one  of  the  part- 
ners is  of  itseH  considered  the  equivalent  to 
an  act  of  bankruptcy.  In  re  Junck  v.  Balt- 
hazaid  (D.  C,  Wis.),  22  Am.  B.  R.  289,  189 
Fed.  481. 

89.  Matter  of  Everybody's  Market  (D.  C, 
OkL),  21  Am.  B.  R.  926,  173  Fed.  492. 

90.  This  is  Form  No.  1,  S<Aiedule  A  (1), 
(2),  (3),  (4),  (6),  and  B  (1).  (2),  (8). 
(4),  (6),  and  (6),  wiith  the  sununary. 

Schedides  by  non-joining  partner. —  Upon 
an  adjudication  of  bankruptcy  against  a  nrm 
tiie  non-joining  partner,  althou^  not  liable 
to  adju^cation  where  there  is  no  allegation 
of  an  act  of  bankruptcy  committed  by  him 
individually,  may  be  required  to  file  a 
sdiedule  of  his  debts  and  an  Inventory  of  his 
property,  in  accordance  with  the  eighth  Gen- 
eral Order.  Matter  of  Lenoir-OMs  &  Co. 
(D.  C,  T^nn.),  36  Am.  B.  R.  774,  226  Fed. 
227. 

91.  As  to  these  allegations,  see  ante,  and 
compare  "Acta  of  BamJiruptoy  bjjf  a  Partner* 
ship*'  and  similar  paragraphs  in  this  sec- 
tion, poat. 

98.  In  re  Meyer  (C.  G.  A.,  2d  dr.),  8  Am. 
B.  R.  669,  98  Fed.  977.  See  also  Matter  of 
Levingston  (D.  C,  Hawaii),  13  Am.  B.  R. 
867,  2  U.  S.  D.  C,  Hawaii  264.  Text  cited  in 
Matter  of  Latimer  (D.  C,  Pa.),  23  Am.  B.  R« 
388,  174  Fed.  824. 

When  indiyldual  caanot  be  smnmaxily  ad- 
judicated liable  aa  partner. — A  court  of  bank- 
ruptcy in  proceedings  against  a  partneratiip 
has  no  jurisdiction  to  administer  upon  the 
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that  under  which  the  partnership  does  business.^  The  entity  doctrine  requires 
that  the  adjudication,  while  substantially  as  prescribed  by  Form  No.  12^ 
should  declare,  after  modifying  its  recitals  slightly,  that  '^  The  copartnership 
known  as  Smith  &  Jones^  composed  of  John  Smith  and  George  Jones,  and 
the  said  John  Smith  and  George  Jones  as  individuals  ^  be  and  each  is  hereby 
declared  and  adjudged  bankrupt."  If,  however,  the  petition  asks  for  a  part- 
nership adjudication  only,  that  alone  should  be  granted.^  The  form  of  the 
adjudication  is,  however,  important  only  to  the  bankrupts.  The  adjudication 
should  conform  to  the  contents  of  the  petition  and  that  which  is  not  asked  for 
should  not  be  granted;  so  where  the  bankruptcy  of  the  partnership  itself  m 
sought  independent  of  that  of  the  individual  partners,  adjudication  should  not 
be  granted  in  respect  to  the  partners  although  it  may  have  been  shown  that 
the  partners  were  each  of  them  insolvent^  Where  the  partnership  and  the 
partners  are  insolvent,  and  one  of  them  dies,  the  adjudication  of  the  surviving 
partner,  carries  with  it  the  entire  rights  and  obligations  of  the  partnership  aa 
it  existed  prior  to  the  death  of  the  other  partner.^''  The  order  of  adjudication 
is  only  conclusive  against  those  entitled  to  be  heard  in  the  proceedings;  it  ia 
not  conclusive  as  to  the  existence  of  a  partnership  or  the  tide  to  its  assets  as 
against  a  trustee  of  one  of  the  alleged  partners  who  was  not  permitted  to 
intervene.^ 

b.  Effect  of  adjudication  on  diBchai^. —  (1)  Ik  osnekal. —  If  the  adjudi- 
cation is  of  the  firm  only,  the  discharge  following  it  will  be  a  bar  only  to 
firm  debts.^  If  the  application  is  for  individual  bankruptcies  only,  the  dia* 
charge  will  not  affect  firm  liabilities.^^  But,  while  in  llie  first  case  it  would 
beem  necessary  that  the  individuals  file  new  separate  petitions,^*^  in  the  latteur 
cape  an  amendment  of  the  petition  and  adjudication  praying  for  the  partner- 
ship bankruptcy  has  been  allowed.  Whei-e  new  individual  petitions  are  filed, 
they  may  be  consolidated  with  the  pending  partnership  proceeding.     Wherey 


estate  of  an  alleged  secret  partner  without 
declaring  him  a  ^nknipt  or  finding  him  in- 
eolvent.  Matter  of  Kramer  &  Muchuck  (D* 
C,  P^),  33  Am.  B.  R.  223»  218  Fed.  138. 

9S.  Matter  of  Harris  (D.  C,  Ohio),  4  Am. 
B.  R.  132,  108  Fed.  517. 

M.  This  latter  only  if  individual  bank- 
ruptcy has  been  askeo.  See  Hagar  &  Alex* 
ander  Bankr.  Forms,  2d  Ed.,  p.  73. 

95.  See  Bank  ▼.  Meyer  (D.  C,  K.  Y.),  1 
Am.  B.  R.  565,  93  Fed.  896,  and  In  re  San- 
derlin  (D.  C,  N.  C),  «  Am.  B.  R.  384,  109 
Fed.  857;  though  the  doctrine  of  the  former 
case  eeems  to  be  accepted  with  caution  in 
In  re  Stokes  (D.  C,  Pa.),  6  Am.  B.  R.  262, 
106  Fed.  312. 

•6.  See  In  re  Meyer  (C.  C.  A.,  2d  Cir.),  8  Am. 
B.  R.  659,  98  Fed.  976;  In  re  Ceballos  &  Co. 
(D.  C,  N.  J.),  20  Am.  B.  R.  467,  161  Fed.  461. 

For  forapi  of  order  of  adJudlcaiJon,  see  Hagar 
ft  Alexander  Bankr.  Forms,  2d  Ed.,  p.  69. 

97.  Matter  of  Stringer  (D.  C,  N.  Y.),  87  Am. 
B.  R.  713.  284  Fed.  454. 

M.  Hanson  t.  Williams,  213  U.  S.  453,  22  Am. 
B.  R.  22,  53  L.  Ed.  869.  affg.  18  Am.  B.  R.  674. 
163  Fed.  625. 

W.  In  re  Hale  (D.  C,  N.  C),  6  Am.  B.  R. 
85.  107  Fed.  432;  Dodge  t.  Kanfman  (Sup.  Ct.. 
K.  Y.).  15  Am.  B.  R.  642,  46  N.  T.  Misc.  248; 
Homer  ▼.  Hamner  (C.  C.  A.,  4th  dr.),  40  Anu 


B.  R.  817,  249  Fed.  187.  Where  there  ts  only  a 
partnership  adjudication,  iudlyldnal  discharges 
cannot  be  granted.  In  re  Plncns  <D.  C,  N.  Y.),. 
17  Am.  B.  R  331.  147  Fed.  621;  In  re  Bert- 
enshaw  (C.  C  A.,  8th  Cir.),  19  Am.  B.  R.  677,. 
167  Fed.  868. 

Indlvldiial  estates.~The  decisions  to  the 
effect  that  the  bankruptcy  of  a  partnership  doea 
not  necessarily  draw  to  the  conrt  of  bankruptcy 
the  administration  of  the  Indiyldoal  CbtateM  of 
the  partners  are  In  point  upon  this  proposition.. 
In  re  Stein  (C.  C.  A..  7th  Clr.)^l  Am.  B.  IL 
636,  127  Fed.  647,  62  C.  C.  A.  272;  Stranse  t. 
Hooper  (D.  C,  N.  C).  6  Am.  B.  R.  225,  106  Fed. 
690;  In  re  Duguld  (D.  C,  N.  C).  8  Am.  B.  R. 
749.  799,  100  Fed.  274;  In  re  Blair  (D.  C,  N.  Y.)r 
3  Am.  B.  R.  5S8,  99  Fed.  76. 

100.  In  re  Myers  (D.  C,  N.  Y.).  3  Am.  B.  IL 
260.  97  Fed.  753;  In  re  Morrison  (D.  C.  Tex.), 
11  Am.  B.  R.  498,  127  Fed.  186.  But  compare' 
In  re  Felgenbaum  (D.  C,  N.  Y.),  7  Am.  B.  IL 
839.  161  Fed.  608. 

100a.  Right  of  partner  In  Tolimtary  proceed* 
Ing. —  A  member  of  a  partnership  in  a  voluntary 
proceeding  In  bankruptcy  is  entitled  to  be  dis- 
charged from  all  debts  proyable  against  hla 
estate  on  the  date  of  his  adjudication,  although 
in  a  prior  proceeding  in  bankruptcy  against 
the  partnership  no  application  was  made  for  a 
discharge  and  the  Indlyidual  members  were 
not  mentioned  or  sdjudlcated  bankrupts  Hor* 
ner  y.  Hamner  (C.  C.  Au,  4th  Clr.)»  40  Am.  B. 
R.  817.  249  Fed.  134. 
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liowever,  the  adjudication  is  of  the  individual  partners  only,  a  question  has 
arisen  which  is  still  undetermined 

(2)  DisoHABOB  OF  PABTifXBSHip  DEBTS. — Following  the  entity  doctrine 
4ind  ihe  controlling  authorities  under  the  former  law,^^^  the  earlier  eases  held 
that  to  cut  partnership  debts  there  must  be  a  partnership  adjudication.^^ 
The  later  cases,  however,  seem  to  hold  that  a  discharge  resting  on  an  individual 
adjudication  will,  provided  there  be  no  firm  assets  and  the  firm  creditors  are 
scheduled  and  receive  notice,  be  an  available  bar  to  subsequent  suits  on  the 
bankrupt's  partnership  liabilitiea^^  While  such  a  view  is  necessarily  an 
exception  to  the  entity  doctrine,  it  seems  more  reasonable.  The  Meyers  case  ^^ 
is  clearly  distiuguishable,  for  in  that  case  there  were  firm  assets.^^  If  there  are 
no  firm  assets  and  the  firm  is  insolvent,  a  judgment  on  a  partnership  debt  may 
be  released  by  the  discharge  of  an  individual  partner.^^  It  has  also  been  held 
that  where  a  partner  is  adjudicated  a  bankrupt  upon  his  individual  petition, 
which  is  silent  as  to  partnership  assets  and  liabilities,  although  his  schedules 
disclose  both  individual  and  firm  debts,  the  bankrupt  is  not  entitled  to  a  dis- 
charge from  partnership  debts,  although  the  firm  no  longer  exists  and  is  with- 
out assets.**^  It  is  difficult  to  declare  a  rule  based  upon  the  majority  of  the 
eases.  A  very  unsatisfactory  conflict  exists  among  Ihe  authorities.  It  may 
be  asserted,  however,  in  view  of  the  reasoning  in  nearly  all  the  cases,  that 
where  there  are  no  firm  assets  and  the  firm  creditors  are  duly  scheduled  and 
receive  notice,  the  individual  discharge  of  a  bankrupt  partner  should  operate 
as  a  discharge  from  partnership  debts.^^     The  scheduling  of  the  firm  debts 


101.  See  Amsinck  v.  Bean,  22  Wall.  396- 
406,  and  other  cases  cited  in  Judge  Brown'e 
opinicMi  in  *tlie  (Meyers  case,  immediately 
post. 

10ft.  In  re  Freund  (Ref.,  lovve),  1  Am.  B. 
It  25;  In  re  Meyers  (D.  C,  N.  Y.),  2  Am. 
B.  R.  707,  96  Fed.  408.  In  tiie  case  of  In  re 
Mercur  (C.  C.  A.,  3d  €ir.) ,  10  Am.  B.  R.  605, 
122  Fed.  384,  58  O.  C.  A.  472,  it  was  lidd 
that  a  trustee  in  bankruptcy  of  the  indiriduol 
estates  of  all  the  partners  who  had  been 
adjudged  bankrupts  could  not  draw  to  him- 
etM  and  administer  the  property  of  the  un* 
■adjudicated  .partnership. 

108.  In  re  Laughlin  (D.  C,  Iowa),  3  Am. 
B.  R.  1,  96  Fed.  589;  Jarecki  Mfg.  Co.  v. 
MoElw«une  (D.  C,  Ind.),  5  Am.  B.  R.  751, 
107  Fed.  249;  In  re  Feigenbaum  (D.  C,  N. 
Y.),  7  Am.  B.  R.  839,  151  Fed.  508;  In  re 
Kaufman  (D.  C,  N.  Y.),  14  Am.  B.  R.  393, 
136  Fed.  262;  Loomis  v.  WaUblom  (Sup.  Ct, 
Minn.),  94  Minn.  392,  13  Am.  B.  R.  687. 
102  N.  W.  1114;  Dodge  v.  Kaufman  (Sup. 
Ot.,  N.  Y.),  16  Am.  B.  R.  542,  46  N.  Y. 
Misc.  248,  91  N.  Y.  Supp.  727 ;  N.  Y.  Institu- 
tion for  the  Deaf  &  Dumb  ▼.  Crocket  (Sup. 
Ot,  N.  Y.),  17  Am.  B,  R.  233,  117  N.  Y. 
App.  DIv.  2fl9,  102  N.  Y.  Supp.  412;  Gordon  ▼. 
Toxas  Co.  (Me.  Sup.  Cl.).  45  Am.  B.  R.  157,  109 
Atl    368 

104.  2 'Am.  B.  R.  707,  00  Fed.  408. 

106.  Likewise  of  In  re  McFaun  (D.  C.  Iowa), 
B  Am.  B.  R.  66,  96  f*ed.  502,  where  there  was  no 
notice  to  firm  creditors. 

106.  Berry  Bros.  t.  Sheehan  (Sup.  Ct.  N.  Y.), 
17  Am.  B.  R.  322,  115  N.  Y.  App.  Dlr.  488. 

lt7«  In   re   Morrison    (D.   C,   Tex.),  11  Aid. 


B.  R.  408,   127   Fed.   186;    In  re  Laughlin 
(D.  C,  Iow«i),  3  Am.  B.  R.  1,  96  Fed.  589. 

108.  Dischiurge  from  partnership  debts. — 
In  re  MoFaun  (IK  C,  Iowa),  3  Am.  B.  R.  66, 
96  Fed.  592;  New  York  Institution  for  the 
Deaf  and  Dumb  y.  Crockett,  17  Am.  B.  R. 
233,  117  N.  Y.  App.  IMv.  269,  102  N.  Y.  Supp. 
412,  in  wfbich  case  the  court  states,  that  the 
tendency  of  the  decisions  in  the  State  courts 
is  toward  holding  that  where  a  court  acquires 
jurisdiction  and  grante  a  full  discharge,  in 
the  language  of  the  statute,  from  all  provaible 
debts  properly  scheduled,  that  joint  as  well 
as  individual  debts  are  disdharged;  In  re 
Kaufman  (D.  C,  N.  Y.),  14  Am.  B.  R.  3D3, 
136  Fed.  262,  holding  that  where  an  indi- 
vidual partner  on  adjudication,  sohedulee 
firm  debts  his  discharge  releases  him  from 
liability  therecm,  and  after  the  term  at 
which  it  'was  granted,  may  be  amended  so  as 
to  discharge  him  ae  an  individual  from  any 
liability  on  account  of  the  debts  of  the  firm. 

In  the  case  of  Jarecki  (Mfg.  Co.  v.  Mc- 
Elwaln  (C.  C.  A.,  Ind.),  6  Am.  B.  R.  761, 
107  Fed.  249,  the  court  said:  "There  is 
some  disagreement  in  the  authorities  as  to 
whether  a  discharge  of  an  individual  part- 
ner releases  him  from  liability  upon  part- 
nership debts.  Tlie  great  weight  of  authoi  ity 
is  in  favor  of  the  doctrine  that  the  discharge 
of  a  partner  on  his  individual  petition  oper- 
ates ae  a  release  both  from  individual  and 
his  partnership  indebtedness.  The  cases 
which  held  to  the  contrary  seemed  to  be 
based  upon  a  misconception  of  the  extent  of 
ihe  rights  of  the  trustee  over  the  bankrupt's 
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and  notice  to  creditors  are  prerequisites  to  a  discharge  of  an  individual  part- 
nership from  firm  debts.^^  Of  course,  if  the  adjudication  is  of  the  partnenhip 
but  not  of  all  the  partners,  individual  creditors  of  the  non-consenting  insolvent 
partner  are  not  affected  by  the  discharge.^^^ 

V.  JURISDICTION  WHER£  PABTNBSS  ARE  DOMICILED  IN  DIFFERENT  DISTRICTS. 

Subsection  c  provides  that :  '*  The  court  of  bankruptcy  which  has  juris- 
diction of  one  of  the  partners  may  have  jurisdiction  of  all  the  partners  and 
of  the  administration  of  the  partnership  and  individual  property."  The 
analogous  provision  in  the  law  of  1867  was:  ^'If  such  copartners  reside  in 
different  districts,  that  court  in  which  the  petition  was  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case."  This  clause  did  not  occur  in  the  law 
of  1841,  General  Order  XVI  under  the  law  of  1867  is  substantially  the 
same  as  present  General  Order  VI,  the  last  two  sentences  of  which  are  as 
follows :  '^  In  case  two  or  more  petitions  shall  be  filed  in  different  districts 
by  different  members  of  the  same  partnership  for  an  adjudication  of  the 
bankruptcy  of  said  partnership,  the  court  in  which  the  petition  is  first  filed 
having  jurisdiction  shall  take  and  retain  jurisdiction  over  all  proceedings 
in  such  bankruptcy  until  the  same  shall  be  closed ;  and  if  such  petitions  shall 
be  filed  in  the  same  district,  action  shall  be  first  had  upon  the  one  first  filed. 
But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is  for  the 
greatest  convenience  of  parties  in  interest  that  another  of  said  courts  should 


estate  and  as  to  the  effect  upon  the  firm 
of  the  bankruptcy  of  one  of  its  members. 
The  cases  holding  that  a  discharge  granted  to 
one  member  of  a  firm  does  not  rdease  him 
from  partner^p  indebtedness,  where  he 
alone  is  adjudg^  a  bankrupt,  proceed  on 
the  principle  that  a  trustee  could  not  acquire 
possession  of  and  administer  the  assets  of 
the  firm.  In  so  holding,  it  seems  to  have  been 
overlooked,  that  the  bankruptcy  of  one  mem- 
ber 18  ipBo  facto  a  dissolution  of  the  firm, 
and  that  while  the  solvent  partner  would  be 
allowed  to  administer  the  partnerehip  assets, 
yet  the  trustee  in  bankruptcy  is  entitled  to 
the  'bankrupt's  share  of  the  partnership  as- 
sets, after  the  payment  of  the  partnership 
debts.  The  separate  estate  of  the  bankrupt 
partner  and  his  beneficial  interests  in  the 
firm,  after  the  payment  of  firm  debts,  is 
to  be  administered  by  the  trustee  for  the 
payment  of  the  bankrupt's  individual  debts, 
llie  adjudication  of  one  partner  as  a  bank- 
rupt brings  within  the  jurisdiction  of  the 
court  his  entire  estate  for  administration,  and 
if,  (after  the  payment  of  his  individual  debts 
out  of  his  individual  estate,  any  surplus  re- 
mains, it  will  be  applicable  to  the  payment 
of  firm  indebtedness.  For  the  purpose  of 
reaching  any  such  surplus,  firm  creditors  may 
prove  against  the  estate  of  the  bankrupt 
partner.  The  most  elaborate  and  exhaustive 
discussion  of  the  subject  under  the  bankrupt 
act  of  1867,  is  found  in  the  case  of  V^ilkins 
V.  Davis,  Fed.  Oas.  17,664,  and  in  my  opinion, 
the  reasoning  in  that  case  as  applied  to  the 
present  bankrupt  act,  clearly  TOnonstratea 


that  the  discharge  of  one  partner,  releases 
him  fnmi  all  partnership  indebtedness.'' 

109.  Petiti<m  and  schedules. —  In  the  case 
of  In  re  Laughlin  ( D.  C,  la. ) ,  3  Am.  B.  R. 
1,  96  Fed.  591,  the  court  said:  ^To  become 
entitled  to  a  discharge  barring  the  firm  cred- 
itors under  such  circumstances,  the  proper 
foundation  must  be  laid  in  the  proceedings 
instituted  on  behaH  of  the  bankrupt  partner- 
ship. In  the  petition  originally  filed  it  should 
be  averred  that  the  petitioner  is  indebted  in 
his  individual  capacity,  if  such  be  the  fact, 
and  also  as  a  mem'ber  of  a  firm,  naming  it 
and  giving  the  names  of  the  several  partners; 
and  the  petition  should  pray  for  the  dis- 
charge from  the  firm  as  well  as  his  individual 
debts.  To  this  petition  ehould  be  attached 
the  proper  schedules  setting  forth  the  firm 
defbts,  the  firm  property,  if  any,  and  all  other 
matters,  the  same  as  is  required  in  the  case 
of  a  proceeding  brought  by  one  of  the  part- 
ners.'^ See  also  In  re  Meyers  (D.  C.,  N".  Y.), 
3  Am.  B.  R.  260,  97  Fed.  757. 

Notice  to  Ann  creditors. —  Where  one  of  the 
members  of  a  firm  desires  a  discharge  from 
firm  as  well  as  individual  debts,  a  notice 
to  that  effect  must  be  contained  in  the  notice 
given  of  the  first  meeting  of  creditors,  in  the 
petition  for  a  discharge,  and  in  the  notice 
to  creditors  therefor.  In  re  Russell  ('D.  C, 
la.),  3  Am.  6.  R.  91,  97  Fed.  32.  See  also 
In  re  Morrison  (D.  C,  Tex.),  11  Am.  B.  R. 
498,  127  Fed.  186. 

110.  Compare,  for  collateral  attack  and 
generally  on^  the  effect  of  discharges  on  part- 
nership liabilities,  discusmon  under  Seotiona 
Fourteen  and  Seventeen  of  this  work. 
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proceed  with  the  casein  order  them  to  be  transferred  to  that  court.''  It  will 
be  noticed  that  thia  provision  supplements  subdivision  c  and  gives  it  effect. 
The  statute  and  the  general  order  modified  the  rigid  rule  of  the  former  law> 
that  the  court  which  has  acquired  jurisdiction  of  one  of  the  partners  had 
exclusive  jurisdiction  over  both  subject-matter  and  of  the  partners.*^*  Under 
the  general  order  the  court  retaining  jurisdiction  may  transfer  the  case  to 
another  coiirt  for  the  greater  convenience  of  the  parties  in  interest,  thus  sub- 
stituting the  flexible  rule  of  convenience  of  parties  in  the  place  of  the  rigid  rule 
of  the  former  law.^^  The  proceeding  may  be  brought  in  another  district 
where  the  partner  might  have  petitioned  as  an  individuals^ 


VI.  TSUSTS£S  OF  BANKRUPT  PABTNEBSHIPS. 

a.  In  general.— This  section  contains  certain  special  provisions  applicable 
to  trustees  of  bankrupt  partnerships.  Except  as  otherwise  expressly  provided 
in  this  section  thie  powers  and  duties  of  such  trustees  are  the  same  as  in  the 
case  of  trustees  of  individuals.  It  will  not  be  attempted  under  this  section 
to  declare  rules  governing  in  all  respects  partnership  trustees  in  the  performance 
of  their  duties.  Subdivision  b  provides  that :  ^'  In  other  respects  (except  as  to 
the  appointment  of  trustees)  so  far  as  possible  the  estate  shall  be  administered 
as  herein  provided  for  other  estates." 

b.  Choice  of  tnuteei. —  Subdivision  b  provides  that  "The  creditors  of  the 
partnership  shall  appoint  the  trustee."  This  preference  in  the  choice  of  the 
trustee  was  also  contained  in  the  acts  of  1841  and  1867.^^^  There  is  here  an 
apparent  discrimination  in  favor  of  the  joint  creditor,  for  the  individual 
creditor  has  a  petitioning  creditor's  debt  in  proceedings  against  the  copartner- 
ship;^^ so  also  firm  creditors  can  vote  for  the  trustees  of  the  individual 
estates  ;^^®  but  an  individual  creditor  of  one  of  the  partners  may  not  vote  at 
a  meeting  of  the  firm  creditors  for  a  partnership  trustee.^"  This  restriction 
only  applies  in  the  case  of  a  joint  petition  and  not  where  a  petition  is  separ> 
ately  brought  against  an  individual  partner.  ^^®  The  reason  for  the  apparent 
preference  of  firm  over  individual  creditors  will  appear  hereafter.^^i^  Where 
possible  and  convenient  the  same  trustees  should  be  appointed  for  partner- 
ship and  individual  estates;  but  separate  trustees  may  be  appointed  in  the 
discretion  of  the  court  where  the  circumstances  demand  it.*^ 

c.  Powers  in  respect  to  individual  estates. —  On  the  appointment  of  a  trustee 
of  a  partnership,  he  may  take  possession  and  administer  the  property  of  one 


111.  In  re  Boylan,  Fed.  Oas.  1J67;  In  re 
Penn,  Fed.  Oas.  10,927. 

Where  the  partner  resided  in  districts  other 
than  tha^  which  was  the  place  of  the  part- 
nership business,  it  was  held  under  the  former 
law  that  an  involuntary  petition  against  the 
firm  could  be  filed  only  in  the  district  where 
the  business  was  conducted.  Cameron  v. 
Oanieo,  Fed.  Cas.  2,340. 

119.  In  re  Waxelbaum  (D.  C,  N.  Y.),  3 
Am.  B.  B.  392,  98  Fed.  589. 

As  to  the  transfer  of  cases  where  petitions 
are  filed  against  partners  in  different  dis- 
tricts, see  Bankr.  Act,  §  32,  po9t.  This  whole 
question  of  transfer  for  the  oonyenience  of 
parties  is  ably  discussed  in  the  case  of  In  re 
Sears  (D.  C,  N.  Y.),  7  Am.  B.  R,  279,  113 
Fed.  58. 


lis.  In  re  Blair  (D.  C,  N.  Y.),  3  Am. 
B.  R.  688,  99  Fed.  76,  holding  also  that  the 
I)etition  may  be  amended  to  show  jurisdic- 
tion; In  re  Sears  (C.  C.  A.,  2d  Oir.),  8  Am. 
B.  R.  713,  117  Fed.  294. 

114.  Compare  In  re  Phelps,  Fed.  Gas. 
11,071. 

115.  In  re  Mercur  (D.  C,  Pa.)f  2  Am.  B. 
R.  626,  96  Fed.  634. 

116.  In  re  Webb,  Fed.  Cas.   17,317. 

117.  In  re  Eagles  &  Crisp  ((D.  C,  N.  C), 
3  Am.  B.  R.  733.  99  Fed.  696. 

lia.  In  re  Beck  (D.  C^  Masa),  6  Am.  B.  R. 
554,   110   Fed.   140. 

119.  For  the  method  of  choosinir  the  trustee^ 
see  Bankr.  Act,  i|  44  and66,j)o«t. 

1«0.  In  re  Carrie  (B.  crMfch.),  28  Am,  B.  R. 
884,  197  Fed.  1012;  Matter  of  Wood  (C.  C.  A., 
•th  Clr.),  40  Am.  B.  B.  810,  248  Fed.  246. 
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of  the  partners  so  far  as  is  neoessaiy  to  settle  the  partnership  estate.^  He 
becomes,  by  virtue  of  his  office^  the  trustee  of  the  separate  estates  of  the  indi- 
vidual partners,  for  the  purpose  of  paying  the  partnership  debts.^^  Where 
the  adjudication  is  that  of  a  bankrupt  partner,  the  trustee  may  not  administer 
the  affairs  of  solvent  members  of  the  firm,  and  his  duties  will  be  restricted  to 
the  ascertained  interest  of  the  bankrupt  partner  in  the  partnership;  if  any 
coDlroversy  arises  as  to  such  interest  the  solvent  partneiPs  claim  is  adverse, 
and  he  may  insist  that  such  claim  be  adjudicated  out  of  bankruptcy.^®  But 
where  the  individual  and  sole  surviving  member  of  a  partnership  is  adjudged 
a  bankrupt,  the  bankruptcy  court  has  complete  jurisdiction  over  the  partner- 
ship estata^®* 

d.  Separate  acconnt. —  Subdivision  d  of  this  section  requires  the  trustee  to 
keep  separate  accounts  of  the  partnership  property  and  of  the  property  be- 
longing to  the  individual  partners.  This  follows  from  the  very  nature  of  his 
duties  and  the  interrelation  of  the  debts  and  assets  over  which  he  is  given 
charga  There  were  similar  clauses  in  the  laws  of  1841  and  1867.  The 
necessity  of  keeping  separate  accounts  is  obvious.^^ 

c.  Expenses  and  ices. —  It  is  provided  in  subdivision  e  that  "  the  expenses 
'shall  be  paid  from  the  partnership  property  and  the  individual  property  in 
such  proportion  as  the  court  shall  determine.*^  There  are  few  reported  cases 
under  the  present  law.^^  In  computing  trustees  fees  where  the  partnership 
and  its  members  are  joined  in  one  petition,  the  proceeding  is  regarded  as  a 
single  proceeding,  and  allowances  are  not  to  be  made  from  partnership  and 
individual  estates,  separately  computed."* 

Vn.    PROVABILITT  OF  DEBTS. 

a.  In  general. —  The  provisions  of  §  63  of  the  bankruptcy  act  declaring 
the  debts  which  may  be  proved  and  allowed  against  a  banknipt  estate  are 
applicable  to  debts  against  a  partnership.  A  member  of  a  partnership  being 
liable  for  all  of  the  partnership  debts,  a  debt  against  the  partnership  is 
provable  against  the  individual  estate  of  the  bankrupt  members,^  but  a  claim 
arising  on  an  obligation  executed  by  a  part  only  of  the  members  of  the  part- 
ueiship  is  not  provable  in  bankruptcy  against  the  estate  of  the  partnership.^* 

b.  Claims  of  partnership  against  individual  partners  and  vice  versa. —  (1) 
Statutoby  pbovision. —  Subsection  g  provides  that  "  the  court  may  permit 


Itl.  DIckas  y.  Barnes  (C.  C.  A.,  6th  Clr.),  15 
Am.  B.  B.  566,  140  Fed.  849 ;  Matter  of  Latimer 
(D.  C,  Pa.),  23  Am.  B.  B.  888.  174  Fed.  824; 
Tflte  y.  Brlnser  (D.  C,  Pa.).  34  Am.  B.  B.  600, 
226  Fed.  878;  Francis  y.  McNeal  (C.  C.  A.,  8d 
Clr.).  26  Am.  B.  B.  555.  186  Fed.  481.  affd.  228 
U.  8.  695,  30  Am.  B.  B.  244,  57  L.  Ed.  1029. 

Transfer  of  lease  by  operation  of  law. —  An 
adjndicatlon  aralnst  a  partnership  transfers 
by  operation  of  law  to  the  trustee  a  lease  held 
by  one  of  the  partners,  and  authorizes  the 
lessor  to  ayold  the  lease  for  a  transfer  "by 
operation  of  law"  without  his  consent.  In  vio- 
lation of  a  covenant  of  the  lease.  But  with 
a  reoelyer  In  possession  the  lessor  cannot  avail 
himself  of  the  right  under  the  lease  to  enter 
Into  possession  of  the  premises  and  remove  all 
persons  and  property  therefrom.  He  can 
merely  brinflr  its  rights  In  doe  time  to  the  notice 
of  the  bankruptcy  court  Matter  of  Ckorgalas 
Brothers   (D.  C.  Ohio),  40  Am.  B.   B.  168,  245 

Fed.   129.  ^     «    V     -    *        n    n 

122.  In  re  Stokes  (D.  C.  Pa.),  6  Am.  B.  B. 
262.  106  Fed.  312:*  In  re  Smith  (D.  C.,  Tnd.),  2 
\m  B.  R.  9,  92  Fed.  35;  Frnnola  v.  McNeal  (C. 
C.  A..  3d  Clr.).  26  Am.  B.  R.  R55.  18«  .^Je^^*?* 
affd.   228  U.   S.   605.   30  Am.   B.    R.   244,   57   L. 


Ed.  1029;  Matter  of  Georgalas  Brothers  (D.  C. 
Ohio),  40  Am.  B.  R.  168,  246  Fed.  129. 

128.  Tate  v.  Brlnser  (D.  C„  Pa.),  34  Am.  B. 
R.  660,  226  Fed.  878.  See  Mamet  Oil  &  Oas  Co. 
V.  Haley  (C.  C.  A.,  5th  Clr.),  33  Am.  B.  R.  266» 
218   Fed.  46. 

128a.  Matter  of  Stringer  (C.  C.  A,.  2d  Clr.), 
41  Am.  B.   B.  510.  253  Fed.  352. 

124.  In  re  Denning  (D.  C,  Mass.),  8  Am.  B. 
B.  133.   114  Fed.  219. 

126.  For  expenses  of  administration  in  gen* 
eral.  see  Bankr.  Act,  H  68  and  64,  post.  See  In 
re  City  Contracting  &  Bldg.  Co.  (D.  C,  Hawaii). 
80  Am.  B.  B.  133. 

126.  Matter  of  Rider   (D.  C.  Mont.),  34  Am. 

B.  B.  280.  220  Fed.  193;  In   re  McMurtrey   (D. 

C.  Tex.),  15  Am.  B.  B.  427,  142  Fed.  868;  In 
pe  Barden  (D.  C,  N.  C),  4  Am.  B.  R.  31,  101 
Fed.  553;  In  re  Farley  (D.  C,  Va.),  8  Am.  B. 
B,  266,  115  Fed.  859. 

127.  In  re  Hee  (D.  C,  Hawaii),  18  Am.  B.  R. 
8.  2  TT.  S.,  r>.  r..  TTa^aH  150:  In  rp  Wobb.  Frd. 
Cas.  17.317;  Wllklns  v.  Davis,  Fed.  Cas.  17.664. 
In  re  Frear,  Fed.  Cas.  5,074. 

127a.  Matter  of  Schattman  Bros.  <D.  C.  N. 
Y.).  40  Am.  B.  B.  537. 
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the  proof  of  the  claim  of  the  partnership  estate  against  individual  assets  and 
vice  versa.'^  But  this  subsection  does  not  permit  a  solvent  paitner  to  prove 
against  the  separate  estate  of  his  bankrupt  partner  until  all  the  partnership 
creditors  have  been  paid  in  full  ;^  nor  a  retired  partner  on  notes  received  by 
him  for  his  interest  in  the  firm.^ 

(2)  Pbiob  payment  of  cbeditobs. — The  general  rule  is  that  the  separate 
estate  of  one  partner  shall  not  claim  against  the  joint  estate  of  the  partnership 
in  competition  with  joint  creditors,  nor  shall  the  joint  estate  claim  against  the 
separate  estate  in  competition  with  the  separate  creditors^^^  One  principle 
may  be  deduced  from  the  cases  to  the  effect,  that  where  the  partnrship  and 
the  individual  members  thereof  are  all  adjudged  bankrupts  and  the  estates  of 
all  are  before  the  court,  the  rule  of  distribution  prescribed  by  §  5  (f ),  is  not 
to  be  varied  by  the  proof  of  the  claim  of  a  partnership  estate  against  an  indi- 
vidual estate  and  vice  versa,  as  provided  in  §  5(g).  In  other  words,  the  joint 
creditors  of  a  bankrupt  partnerdiip  must  be  paid  before  the  claim  of  an  indi- 
vidual partner  may  be  paid,  and,  on  the  other  hand,  the  individual  creditors 
of  the  bankrupt  partners  must  be  paid  before  the  claim  of  the  partnership 
against  the  partner  will  be  allowed.^^  The  claim  of  a  partner  for  money 
advanced  to  the  firm  in  excess  of  his  agreed  contribution  to  the  capital  of  the 
firm  is  subject  to  this  principle;  such  claim  may  not  share  ia  the  distribu- 
tion of  the  estate  of  the  bankrupt  partnership  until  all  the  joint  creditors  are 
paid.^^  Subsection  g  of  this  section  was  evidently  not  intended  to  modify  the 
rule  that  before  claims  of  partners  against  a  partnership  may  be  paid  firm 
debts  must  be  disposed  of.  There  must  be  some  clearly  expressed  statutory 
provision  in  order  that  the  partner  may  have  this  privilege.  This  subsection 
is  to  be  construed  as  consummating  the  evident  purpose  of  the  act  to  secure 
to  creditors  of  the  firm  and  all  the  members  thereof  an  equitable  distribution 
of  the  assets  belonging  to  the  respective  estates.  This  distribution  must  be 
made  in  accordance  with  well  recognized  principles,  applicable  to  the  rights 
and  liabilities  of  partnerships  and  the  partners  comprising  the  same.^^    A 


Its,  In  re  Stevens  (D.  C.  Vt.).  5  Am.  B.  B.  9, 
1:H  Fed.  323;  Emery  t.  Bank.  Fed.  Cas.  4,44(1. 

129.  In  re  Denning  (D.  C,  Mass.).  S  Am.  B. 
i:.  133.  114  Fed.  219. 

180.  Amslnck  v.  Bean,  22  WalL  896,  402.  22 
Ti.  Ed.  801.  See  as  to  construction  of  sub-sec- 
tion g  In  connection  wltli  sub-section  f. 
Farmers  &  Mechanics  Nat.  Bank  of  Philadel- 
phia V.  Ridge  Ave.  Bank.  240  U.  S.  498,  36 
Am.  B.  R.  728,  60  L.  Ed.  767.  _    .    ^,    , 

181.  In  re  Filmar  (C.  C.  A.,  7th  dr.),  24  Am. 
B.  R.  194,  177  Fed.  170;  In  re  Terens  (D.  C, 
Wis.).  23  Am.  B.  R.  680.  175  Fed.  496;  In  re 
ErvlD  (D.  C.  Pa.).  6  Am.  B.  R.  356,  109  Fed. 
135,  affd.  7  Am.  B.  R.  266.  112  Fed.  124. 

Claim  of  partner  against  partnership  estate.^ 
Id  the  case  of  In  re  Denning  <D.  C,  Mass.),  8 
Am,  B.  R.  133,  114  Fed.  219.  the  court  said :  "  It 
Is  plain  that  the  bankrupt's  former  partner 
cannot  be  allowed  to  prove  in  this  case.  To 
permit  him  to  do  so,  would  permit  him  to  com- 
pete with  his  own  creditors.  There  are  joint 
creditors  in  this  case  who  have  proved,  and 
until  the  claims  of  the  Joint  creditors  are 
settled,  the  partner  cannot  share  In  the  dis- 
tribution of  his  former  partner's  estate.  There 
Is  nothing  in  section  5  (g)  of  the  act  to  change 
this  well-established  rule."  See  also  Matter  of 
Tassenari    (D.   C,   Mass.).  41   Am.   B.    B.    148. 

249   Fed.  990.  «     ^    ,^    <, 

In  the  case  of  Matter  of  Union  Bank  (C.  C. 
A..  6th  Cir.),  25  Am.  B.  R.  148.  184  Fed.  1^4,  It 
was  held  that  while  the  trustee  of  a  bankrupt 
partnership  is  entitled  to  prove  a  claim  of  the 
partnership  against  the  individual  estate  of  one 


of  the  bankrupt  partners,  his  claim  cannot 
share  therein  pari  paasu  with  the  claims  o? 
other  individual  creditors,  but  only  after  the 
other  individual  creditors  have  been  paid  in 
full.  It  was  further  held  that  the  claim  of  the 
partnership  cannot  share  pari  paasu  with  the 
claims  of  other  creditors  of  one  of  the  bankrupt 

J  partners,  on  the  principle  that  a  partnership 
s  an  entity  distinct  from  Its  membership, 
since  the  recognition  of  the  partnership  as  an 
entity  cannot,  in  the  absence  of  express  statu- 
tory authority,  be  mid  to  work  a  change  In 
the  rule  fixing  the  substantial  rights  of  cred- 
itors respectively  of  the  partnership  and  of  lti( 
Individual  members. 

ISt.  In  re  Efflnger  (D.  C.  Md.).  25  Am.  B. 
R.  980,  184  Fed.  728,  In  which  case  this  entire 
question  has  been  carefully  considered  and  the 
authorities  cited  and  applied. 

18S.  Constraetlon  of  snb-scctlon  (g). —  There 
is  no  Indication  in  this  sub-section  taken  as; 
a  whole,  that  there  was  any  intent  on  the  part 
of  Congress  to  change  the  rule  or  distribution 
which  had  heretofore  been  held  to  be  equitable 
The  Intent  was  simply  to  remove  all  arbitrary 
rules  of  practice  and  procedure  which  had  in- 
terfered with  the  distnbution  of  the  estates  of 
bankrupt  partnerships  and  partners,  in  accord- 
ance with  the  settled  rules  of  equity.  The  sub- 
section does  not  change  previously  existing 
rules  of  distribution,  but  merely  abolishes  cer- 
tain technical  rules  of  procedure  to  secure 
equitable  distribution  of  such  estates.  In  re 
Bfflnger  (D.  C,  Md.).  26  Am.  B.  R.  930.  184  Fed. 
728;    Farmers    &    Mechanics'     Nat.     Bank    of 
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flolvent  partner  cannot  prove  his  own  separate  debt  against  the  separate  estate 
of  the  bankrupt  partner  so  as  to  come  into  competition  with  the  joint  creditors 
of  the  partnerahip.^**  But  this  rule  would  probably  not  apply  where  a  creditor 
of  a  bankrupt  estate  becomes^  after  the  debt  is  incurred,  a  joint  partner  of 
the  bankrupt  in  an  entirely  separate  and  distinct  enterprise.^^ 

(3)  SuBBooATiON  OF  PABTNEB. —  It  is,  however,  well  settled  that  the  ri^t  of 
subrogation  exists  between  a  partnership  estate  and  the  estate  of  a  partner.^^ 
Hence,  when  a  retired  partner  is  later  compelled  to  respond  to  his  partner- 
ship liability,  because  the  continuing  partner  is  unable  to  do  so,  he  becomes 
aubrogated  to  the  claim  of  the  creditors  pro  tanto,  and  thus  may  prove  against 
the  partnership  estate  as  well  as  the  separate  estate  of  the  bankrupt  partner.^*^ 
Where  a  retired  partner  left  the  money  which  he  had  invested  in  the  firm  as 
a  loan,  and  provides  in  his  will  that  such  money  should  be  permitted  to  remain 
in  the  firm  for  five  years  after  his  death,  the  legatee  is  entitled  to  prove  the 
daim  against  the  partnership,  upon  its  being  adjudicated  a  bankrupt  some 
years  after  the  deatii  of  the  testator ;  under  such  circumstances,  the  interest  of 
the  decedent  did  not  remain  in  the  firm  as  capital  at  the  risk  of  the  business 
but  was  a  loan  to  the  firm.^^  Where  one  partner  pays  all  the  debts  of  a  part- 
nership, whose  other  member  has  been  adjudged  a  bankrupt,  the  sum  which 
may  be  shown  to  be  due  him  upon  a  partnerdiip  accounting  is  a  debt  which 
may  be  proved  against  the  estate  of  the  bankrupt  partner.^'^ 

Yin.  MASSHALLIHG  ASSETS  AMD  DISTBIBUTIOH. 

a.  So  as  to  prevent  prefereneei. —  llie  court  is  authorized  by  subeeetion  g 
of  this  section  to  ^*  marshal  the  assets  of  the  partnership  estate  and  individual 
estates  so  as  to  prevent  preference."  These  words  and  the  clause  in  which 
they  are  found  supplement  and  emphasize  the  first  clause  of  the  subsection. 
Whether  ^^preferences''  here  means  a  bankruptcy  preference  as  defined  in 
§  60-a  is  doubtful.  Yet  the  estate  of  the  individual  being  often  a  creditor  of 
the  copartnership  and  vice  versa,  it  is  possible  that  the  definition  of  ^  prefer- 
ence "  there  phrased  may  apply.  It  has  been  said  to  be  ^^  aimed  at  the  fraud 
brought  about  by  partners  agreeing  just  before  bankruptcy  to  change  joint 
into  separate  estates,"  thus  accomplishing  preferences  to  the  separate  credi- 
tors.^^   But  it  is  hardly  supposable  that  the  partners  so  agreeing  will  be  able 


Philadelphia  ▼.  Ridge  Ave.  Bank,  240  U.  S. 
728,  86  Am.  B.  R.  728,  60  L.  Ed.  767. 

In  the  case  of  In  re  Henderson  (D.  C,  W. 
Va.),  16  Am.  B.  R.  91,  142  Fed.  688,  affd. 
17  Am.  B.  R.  838,  149  Fed.  975,  79  C.  C.  A. 
486,  the  court  said:  ''Clause  (f )  states  the 
prece^  of  the  law.  Clause  (g)  relates  to 
the  procedure  under  it.  The  law  in  (f) 
demands  that  '  the  net  proceeds  shall  be  ap- 
propriated '  as  directed  by  it,  while  (g)  pro- 
vides simply  that  in  carrjing  out  these  pre- 
eepts  ftnd  as  an  aid  in  doing  so,  the  court 
may  do  certain  things,  to-wit:  permit  proof 
of  claims  of  partnership  estates  aoainst  in- 
dividual estates  and  vice  verta  and  marshal 
the  assets  of  such  estates  00  am  to  prevent 
preferences  and  secure  equitable  distrihu^on 
of  such  estates." 

184.  Amsinck  v.  Bean,  22  WaU.  396,  402, 
22  L.  Ed.  801,  in  which  the  reajHHi  was  stated 
as  being  that  the  solvent  partner  i/i  himodf 
liable  to  all  the  joint  creditors  which  is  suffi- 


cient to  show  that  in  equity  he  cannot  be 
permitted  to  claim  anv  part  of  the  funds  of 
the  bankrupt  partner  before  all  the  creditoia 
to  whom  he  is  liable  are  fully  paid. 

186.  (Matter  of  Strawbridge  (Ref.,  Pa.),  26 
Am.  B.  R.  366. 

lae.  In  re  Dillon  (D.  €.,  Mass.),  4  Am. 
B.  R.  63,  100  Fed.  627;  In  re  Bates  (a  C, 
Vt.),  4  Am.  B.  R.  66,  100  Fed.  263;  In  re 
Mb^  Fed.  Cto.  9,327 ;  In  re  TVx>t,  Fed.  Cas. 
4,906. 

187.  Compare  generally  on  this  subject 
I  40(3)  of  the  JBngUsh  Act  of  1883,  General 
Rule  Xo.  293,  and  oases  cited  in  Baldwin  on 
Bankruptcy  (8th  Ed.),  pp.  610-620. 

188.  Matter  of  Lough  k  Burrows  (C.  C 
A.,  2d  Cir.),  26  Am.  B.  R.  697,  182  Fed.  961. 

189.  Matter  of  Hirth  (D.  C,  Minn.),  26 
Am.  B.  R.  666,  189  Fed.  926. 

140.  The  preferences  supposed  to  interfere 
with  a  just  and  equitable  distribution  may 
result  from  the  action  of  partners  ^culated 
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to  show  themselves  solvent  at  the  time  and,  unless  they  can,  the  transaction 
becomes  actually  fraudulent  and  may  be  disregarded.  The  evident  purpose 
of  the  subsection  is  not  only  to  prevent  preferences,  in  the  technical  meaning 
of  that  word,  but  also  secure  the  equitable  distribution  of  the  assets  of  the 
'several  estates  among  both  firm  and  individual  creditors.^^^ 

b.  Xanhalling  estote  of  unadjudicated  partner  against  his*  consent. —  Sub- 
section g  authorizes  the  court  to  marshal  and  distribute  the  assets  of  the 
partnerdbip  estate  and  individual  estates.  Subsection  h  provides  in  effect 
that  where  one  or  more  but  not  all  of  the  members  of  a  partnership  are 
adjudged  bankrupt,  the  partnership  property  shall  not  be  administered  in 
bankruptcy  unless  by  the  consent  of  the  miadjudicated  partner.  This  pro- 
vision is  for  the  purpose,  as  will  hereafter  be  considered,  of  enabling  a  solvent 
partner  to  settle  the  partnership  business  outside  of  bankruptcy.  The  consent 
here  referred  to  is  only  requir^  to  prevent  bankruptcy  where  a  proceeding  is 
against  one  or  more  of  the  partners  but  not  against  the  partnership.  Such 
consent  is  not  required  when  the  proceedings  are  against  Ihe  partnei^ip  and 
one  of  its  members.**^  If  the  proceeding  is  directed  against  the  partnership, 
subsection  g  permits  the  marshalling  of  the  assets  of  the  partnership  and  of 
the  individual  partners  so  as  to  provide  for  the  payment  of  the  partnership 
debts. **^  The  subsection  declares  a  rule  of  administration  and  does  not.  apply 
until  the  partnership  property  is  placed  in  cuslodia  legis}^  The  lan^age  of 
this  subsection  must  be  reasonably  construed  with  the  view  to  carrying  into 
effect  its  obvious  purpose.  It  does  not  provide  for  the  adjudication  of  an  indi- 
vidual partner  who  does  not  consent  thereto."*^  Under  the  entity  doctrine  a 
partnership  may  be  adjudged  a  bankrupt,  irrespective  of  an  adjudication  of 
bankruptcy  against  any  of  its  members.  But  this  doctrine  may  not  be  applied  so 
as  to  prevent  the  exercise  of  the  power  expressly  conferred  upon  a  court  to 
"  marshal  "  the  estates  of  the  partnership  and  of  the  partners.  Where  the  cir- 
cumstances demand  it,  the  court  will  upon  adjudication  of  partnership,  admin- 
iflter  not  only  the  estate  of  the  partnership,  but  also  the  estates  of  partners  who 
have  not  been  adjudicated  bankrupts.^^  So  that  where  the  partnership  has  been 


to  coDTert  partnership  property  Into  indlyidnal 
ftssets,  thus  giving  undue  adyantage  to  in- 
dlTidual  creditors.  In  re  Terens  (D.  C.  W. 
Va.).  23  Am.  B.  B.  680,  688.  175  Fed.  485. 

141.  In  re  Denning  (D.  C,  Mass.).  8  Am.  B. 
R.  133,  113  Fed.  210;  In  re  Efflnger  (D.  C.  Md.), 
26  Am.  B.  B.  980,  184  Fed.  728. 

14S.  Matter  of  W<N>d  fC.  C.  A.,  6th  C9r.), 
40  Am.  B.  R.  810,  248  Fed.  246;  Armstrong 
T.  Fiaher  (G.  G.  A.,  8th  CSr.),  34  Am.  B.  R. 
701,  224  Fed.  97,  fai  which  case  it  was  held 
that  I  5h,  requiring  consent  of  the  solvent 
partner  is  inappUcable  to  a  case  of  this 
character,  is  limited  in  its  effect  to  those 
cases  in  which  one  or  more  but  not  all  of 
ihe  partners  have  been,  and  the  partnership 
las  not  been,  adjudged  bankrupt,  and  that 
even  if  such  a  case  as  that  in  hand  were 
jovemed  by  section  5-h  the  failure  of  the 
petitioner  to  object  to  the  administration  of 
the  partnership  property  in  bankruptcy  and 
himself  to  settle  tne  partnership  business, 
would  estop  him  from  successfully  claiming 
that  his  incuvidual  estate  could  not  be  drawn 
into  and  administered  by  the  bankruptcy 
court.    Giting  Francis  ▼.  McNeal,  1^8  U.  »• 


695,  700,  701,  30  Am.  B.  R.  244,  67  L.  EcL 
102O. 

148.  In  re  Meyer  (G.  G.  A.,  2d  Gir.),  8  Am. 
B.  R.  559,  98  Fed.  976;  Dickaa  v.  Barnes  (G. 
G.  A.,  6th  Gir.),  15  Aul  B.  R.  566,  140  Fed. 
849. 

144.  Matter  of  MoOonnell  k  Williams  (D. 
C  Gal.  Ref.),  32  Am.  B.  R.  589. 

146.  In  re  Bertenshaw  (G.  G.  A.,  8th  Gir.), 
19  Aul  B.  R.  577,  157  Fed.  363,  in  which 
the  court  said:  ^No  express  provision  can 
be  found  in  this  l^^lation  and  no  indication 
or  implication  is  perceived  in  it  that  the 
adjudication  of  a  partnership  draws  into  the 
admin^istration  of  its  estate  in  the  court  of 
bankruptcy,  the  property  of  the  solvent  part- 
ners who  are  not  adjudged  bankrupts." 

146.  In  re  Meyer  (G.  G.  A.,  2d  Cir.),  3  Am. 
B.  R.  550,  98  Fed.  976;  IHckas  v.  Barnes 
(G.  G.  A.,  6th  dr.),  15  Am.  B.  R.  566, 
140  Fed.  849;  Francis  v.  McNeal  (C.  G.  A., 
3d  CSr.),  26  Am.  B.  R.  555,  186  Fed.  481, 
affd.  228  U.  S.  695,  30  Am,  B.  R.  244,  57 
L.  Ed.  1020,  in  which  case  the  court  said: 
'*  It  is  settled  that  a  partnership  is  aa  entity 
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adjudicated  in  bankruptcy,  an  estate  of  one  of  the  partners,  who  is  solvent 
and  has  not  been  adjudged  a  bankrupt,  may  be  administered  by  the  trustee^ 
when  necessary  for  tiie  payment  of  the  partnership  debts."^  As  has  already 
been  indicated,  a  partnership  may  not  be  adjudicated  a  bankrupt  unless  the 
partnership  and  all  its  members  are  insolvent,  in  those  cases  where  insolvency 
is  an  essential  element  in  the  act  of  bankruptcy.^^  In  such  cases,  it  appearing 
that  the  partnership  and  the  members  thereof  are  insolvent,  the  assets  of  all 
the  members  are  drawn  into  the  proceeding  for  administration,  althou^ 
adjudication  be  against  the  bankrupt  partnership  only.^^  And  even  though 
one  of  the  partners  was  chiefly  engaged  in  farming,  and  therefore  not  subject 
to  bankruptcy,  his  estate,  he  being  insolvent,  may  be  brought  into  the  proceed- 
ing for  adjudication.^*^  While  the  court  has  jurisdiction  over  the  interest  of 
the  bankrupt  partners  in  the  partnership  property,  the  solvent  partner,  may, 
after  that  interest  has  been  ascertained  and  set  apar^  insist  that  the  partnership 
property  be  administered  elsewhere  than  in  bankruptcy.^" 

c.  Distribution. — (1)  In  generai.. —  It  is  provided  in  subsection  g  that 
the  court  may  marshal  the  partnership  and  individual  estates^  ^^and  secure 
the  equitable  distribution  of  the  property  of  the  several  estates^"  and  sub- 
section /  provides  for  the  appropriation  of  the  net  proceeds  of  the  several 
estates  to  the  payment  of  the  debts  either  of  the  partnership  or  of  the  partner 
as  therein  directed.     Where  the  adjudication  is  of  the  partnership  only  and 


which  may  be  adjudged  a  bankrupt,  irre- 
epeciive  of  the  adjudication  of  bankruptcy 
against  any  of  its  menxbers.  Undoubtedly, 
in  a  case  where  a  partnership  and  aU  its 
members  have  been  adjudged  bankrupts,  the 
trustee  of  the  partnership  may  administer 
the  estates  of  the  partnership  and  its  mem- 
bers, and  as  we  read  section  5,  the  trustee 
of  the  partnership  which  has  been  adjudged 
a  bankrupt,  may,  in  certain  cases,  to  be  here- 
after mentioned,  adnninister  the  estates  of  its 
unadjudicaited  members;  "  Matter  of  Latimer 
(D.  C,  P&.)»  23  Am.  B.  R.  388,  174  Fed.  824, 
holding  that  the  adjudication  of  «.  partner- 
ship draws  to  the  court  of  bankruptcy,  for 
administration,  the  individual  estates  oi  the 
partners,  though  as  individimls  they  have  not 
been  adjudicated  bankrupt.  See  In  re  Duke 
ft  Son  (D.  C,  Ga.),  29  Am.  B.  R.  93,  199 
Fed.  199. 

147.  Tate  V.  Brinser  (D.  C,  Pa.),  34  Am. 
B.  R.  660,  226  Fed.  878;  citing  Frauds  v. 
McNeal  (C.  C.  A.,  3d  Cir.),  26  Am.  B.  R. 
656.  186  Fed.  481,  affd.  228  U.  S.  696,  30 
Am.  B.  R.  244,  67  L.  Ed.  102O;  Hatter  of  Wood 
(C.  C.  A..  6th  Clr.),  40  Am.  B.  R.  810.  248  Fed. 
246. 

148.  See  dlBcnsslon  under  sub-heading  *'  In- 
solyency,"  antet  p.  173. 

149.  Francis  v.  McNeal  (C.  C.  A.,  3d  Clr.),  26 
Am.  B.  R.  565,  186  Fed.  481,  affd.  (U.  S.  Sup. 
Ct.),  228  U.  S.  695,  30  Am.  B.  R.  244.  67  L.  Ed. 
1020. 

The  adjudication  of  individual  memben  tff 

the  partnership  does  not  draw  into  the  bank- 
ruptcy proceedings  the  assets  of  the  partner- 
ship of  which  the  bankrupt  is  a  member,  but 
against  whidi  no  bankrupt  proceedings  are 
pending.  America  Steel  &  Wire  Oo.  v. 
Ooover  (Okla.  Sup.  a.),  27  Okl.  131,  25  Am. 
B.  R.  58,  111  Pac  217;  In  re  Mercur  (C.  C. 


A.,  3d  Cir.),  10  Am.  B.  R.  606,  122  Fed.  384^ 
56  C.  €.  A.  472,  in  which  ease  the  oourt  said : 
**  There  has  been  no  adjudicalAon  against  th» 
firm  and  the  trustee  was  not  appointed  to 
represent  it,  but  only  the  two  memftiers  who 
happened  to  oppose  it  in  their  separate  and 
individiial  capacity.  Under  sucn  circum- 
stances, the  trustee  has  no  authoHty  to  de- 
mand or  interfere  with  the  firm  assets.  In 
the  case  of  Amsinck  v.  Bean,  22  Wall.  395  ^ 
402,  which  arose  under  the  act  of  1867,  it  wa& 
held  that  while  the  assignee  in  bankruptcy 
of  the  joint-  stock  and  iproperty  of  a  partner- 
ship is  required  by  the  statute  to  administer 
the  separate  estate  of  the  individual  members,, 
as  well  ajs  that  of  the  firm,  there  is  no  re- 
ciprocal regulation  with  r^ard  to  the  estate 
of  the  partnership,  where  an  individual  mem- 
ber of  it  has  alone  been  adjudged  a  bank- 
rupt." See  In  re  City  Contracting  k,  Bldg- 
Co.  (D.  C,  Hawaii),  30  Am.  B.  R.  133. 

150.  Administration  of  estate  of  nonad- 
jttdicated  member. —  Where  an  act  of  bank- 
ruptcy has  been  committed  by  a  partnensfaip 
whose  individual  members,  as  well  aa  the 
firm,  are  insolvent,  the  fact  that  one  of  the 
partners  cannot  be  adjudicated  an  involun- 
tary bankrupt  because  chiefly  engaged  in 
farming,  does  not  prevent  the  adju^cation 
of  the  firm  and  its  other  members;  and,  in 
such  case,  the  estate  of  the  nonadjudicated 
member  is  brought  into  the  pn>ceeding  for 
administration.  In  re  Duke  &  Son  (D.  C.,. 
Ga.),  29  Am.  B.  R.  93,  199  Fed.  199. 

151.  Tate  v.  Brinser  (D.  C,  Pa.),  34  Ant. 
B.  R.  660,  226  Fed.  878;  Mamet  Oil  &  Gas 
Oo.  V.  Staley  (C.  C.  A.,  5th  Cir.),  33  Anu 
B.  R.  266,  218  Fed.  45. 
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there  are  no  separate  assets  belonging  to  the  individuals,  administration  and 
distribution  follow  the  same  practice  and  rules  as  in  individual  cases.  Where 
however,  there  are  both  joint  and  separate  estates,  especially  where  the  court 
has  not  jurisdiction  of  all  the  members,  complications  result  which  may  be 
iroublesome  and  require  careful  treatment  ^^ 

(2)  Pabtkebship  and  individuai.  ceeditobs. —  Subsection  /  provides 
that  the  net  proceeds  of  the  partnership  property  shall  be  appropriated  to  the 
payment  of  die  partnership  debts  and  the  net  proceeds  of  the  individual  estate 
of  each  partner  to  the  payment  of  his  individual  debts.  The  surplus  remain- 
ing after  the  payment  of  individual  debts  may  be  distributed  among  partner- 
ship creditors;  and  the  surplus  remaining  after  the  payment  of  partnership 
debts  may  be  distributed  among  the  individual  creditors  in  proportion  to  the 
interest  of  each  partner  in  the  partnership^  assets.'^  The  rule  of  law  phrased 
in  the  present  statute  is  declaratory  of  the  equitable  rule  that  partnership 
property  is  primarily  a  fund  for  the  payment  of  partnership  debts,^  and  that 


10B.  Some  of  these  complications  have  al- 
ready been  diacoased;  another  clasa  of  them 
-will  be  found  under  aub-aection  h,  po8t. 

m..  In  re  James  (C.  C.  A.,  2d  Clr.),  13  Am. 

B.  R.  341,  133  Fed.  912;  In  re  Groetainger  (C. 
■C.  A.,  8d  Cir.),  11  Am.  B.  R.  723,  127  Fed.  814; 

In  re  Denning  (D.  C,  Maaa.),  8  Am.  B.  R.  133, 
114  Fed  219;  Jareckl  Mfg.  Co.  y.  McBlwalne  (D. 

C,  Ind.),  5  Am.  B.  B.  751,  107  Fed.  249;  In  re 
Wilcox  (D.  C,  Maaa.),  2  Am.  B.  R.  117,  94  Fed. 
84;  In  re  Rice  (D.  C,  Pa.),  21  Am.  B.  R.  206, 
164  Fed.  514;  Mffler  t.  New  Orleana  Add  A 
Fertiliser  Co.  (Sup.  Ct.),  211  U.  8.  496,  21  Am. 

B.  R.  417,  58  L.  Ed.  300;  Matter  of  Stringer  (D. 

C,  N.  T.),  40  Am.  B.  R.  474,  244  Fed.  629; 
Hatter  of  Wood  (C  C.  A.,  6th  Cir.),  40  Am.  B. 
R.  8101  248  Fed.  246;  Gordon  y.  Texas  Co.  (Me. 
Sup.   Ct.),  45  Am.   B.   R.  157,  109  Atl.  368. 

The  prlertty  of  Arm  oreditors  dependa  upon 
the  exiatence  of  the  partner'a  lien  and  If  a  part- 
ner conaenta  that  the  firm  aaaeta  ahall  become 
the  Indiyidual  property  of  one  of  the  partnera 
the  priority  of  the  firm  creditora  la  gone; 
therefore,  where  firm  aaaeta  are  tranaferred  to 
another  the  creditora  of  the  firm  are  depriyed 
of  their  priority  In  bankruptcy  proceedinga. 
Matter  of  Stringer  (C.  C.  A.,  2d  Clr.),  39  Am. 
B.   R,  170,  240  Fed.  892. 

IHasoiiitlon  of  partnership. —  The  rule  of  ad- 
mlnlatratlon  requiring  partnerahip  property  to 
be  applied  in  aatisf action  of  partnership  debta 
In  preference  to  the  Indiyidual  debta  of  the 
respectlye  partnera,  dependa  upon  the  partner- 
ahip being  maintained  Intact.  Matter  of 
Fackelman  (D.  C,  Cal.).  il  Am.  B.  R.  14,  248 
Fed.  666. 

A  claim  for  peraonal  taxes  due  a  dty  from  a 
member  of  a  firm  cannot  be  enforced  out  of 
Urm  aasets  until  the  firm  creditors  haye  been 
paid  in  full.  Matter  of  Flatau  &  Stem  (Ref., 
N.   T.),  21  A.m.  B.  R.  352. 

Kb  the  admlnistratfon  of  partnership  prop- 
«rty  In  the  courts,  the  creditors  of  the  partner- 
ship haye  the  right  to  the  application  of  the 
partnership  property  to  the  payment  of  the 
partnerahip  debts  In  preference  to  Indiyidual 
debts  of  the  respectlye  partners.  Sargent  t. 
Blake  (C.  C.  A.,  8th  Clr.),  20  Am.  B.  R.  115. 
160  Fed.  57;  In  re  Terens  (D.  C,  W.  Ta.),  23 
Am.  B.  R.  680,  175  Fed.  495.  Where  a  bank- 
rupt, prior  to  his  adjudication,  took  orer  the 
partnership  property,  agreeing  to  pay  partner- 
ship debts,  the  partnership  creditors  are  en- 
titled to  payment  out  of  the  partnership  prop- 
erty In  adyance  of  his  indiyidual  creditors.  In 
re  Fllmar  (C.  C.  A.,  7th  Clr.),  24  Am.  B.  R, 
194,  177  Fed.  770. 

Anowaaee  to  the  widew  and  eblldrcn  of  a 
'deceased  member   of  a   bankrapt  partnership 


cannot  be  made  by  a  tmatee  out  of  the  firm 
aaaets  before  the  firm  debta  are  paid,  and  a 
probate  court  haa  no  authority  to  decree  that 
auch  allowancea  be  made.  In  re  Dobert  &  Son 
(D.  C,  Tex.),  21  Am.  B.  R.  634,  165  Fed.  740. 

Money  adyanced  by  partner. —  In  the  case  of 
In  re  Efflnger  (D.  C,  Md.),  25  Am.  B.  R.  93a 
184  Fed.  728,  it  waa  inaiated  that  If  a  partner 
haa  adyanced  money  to  the  partnerahip  beyond 
hia  agreed  contribution  to  Ita  capital,  hla  in- 
diyidual creditora  are  entitled  to  haye  hia 
claim  agalnat  the  partnerahip  proyed  and  al- 
lowed, and  to  hare  it  participate  In  the  dia- 
tribution  of  the  firm  aaaeta  on  equal  terms  with 
the  other  firm  creditora.  The  court  on  thla 
question  aald:  "Partnerahip  creditora  haye  a 
right  to  Inalat  that  aaaeta  which  haye  been  paid 
by  a  partner  into  a  firm,  and  whlclr  are  found 
In  the  flrm  at  the  time  of  Ita  bankruptcy,  shall, 
aa  ag&lnat  him  and  hia  indiyidual  creditora, 
be  held  to  be  partnerahip  property.  A  part- 
ner cannot  awell  the  aaaeta  of  his  flrm  by  con- 
tributing money  or  property  to  it,  and  then 
when  the  flrm  becomes  insolyent,  assert 
therein  hia  own  interest  or  that  of  hia  in- 
diyidual creditora  for  what  he  had  paid  into 
the  flrm  waa  a  mere  loan  to  It,  and  was  not 
part  of  ita  aaaeta.  If  the  contention  of  the 
Indiyidual  creditor  In  thla  case  la  sound,  little 
reliance  could  In  practice  be  placed  on  part- 
nership atatementa." 

Bankrupt  flrm  composed  of  Indlyidval  and 
partnership  conducting  •  separate  business.— 
Where  a  bankrupt  partnerahip  la  compoaed  of 
an  indiyidual  and  a  aeparate  partnerahip  do- 
ing busineaa  in  another  State,  under  whoae 
lawa  it  had  made  an  aaalgnment  for  the  bene- 
fit of  creditora,  and  the  aaaignee  of  the  part- 
nerahip member,  haying  liquidated  ita  aaaeta, 
haa  turned  oyer  the  proceeda  to  bankrupt's 
truatee.  although  bankrupt'a  creditora  may 
proye  agalnat  auch  fund,  the  creditora  of  the 
partnerahip  member  haye  a  prior  claim 
thereon  which  moat  flrat  be  aatisfled.  In  re 
Knowlton  &  Co.  (D.  C,  Pa.),  28  Am.  B.  R. 
140,  196  Fed.  837.  affd.  29  Am.  B.  R.  729.  202 
Fed.  480.  To  the  aame  effect  see  Bank  of  Reida- 
yille  y.  Burton  (C.  C.  A.,  4th  Cir.),  43  Am.  B. 
R.  374,  259  Fed.  218. 

154.  Matter  of  Naahyalle  Laundry  Oo.  (D. 
C,  Tenn.),  39  Am.  B.  R.  22,  240  Fed.  795; 
Schall  V.  Camera  (C.  C.  A.,  6th  Cir.),  41  Am. 
B.  R.  76,  250  Fed.  6;  Lansing  Liquidation 
Corp.  V.  Heinze  (N.  Y.  App.  Div.),  42  Am. 
B.  R.  512,  184  App.  Div.  129;  In  re  Stein  & 
Co.  (C.  C.  A.,  7th  CiT.),  11  Am.  B.  R.  536, 
127  Fed.  547,  in  which  the  court  said:  ''The 
present  Bankruptcy  Act  recognizes  the  equit- 
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the  individual  debts  of  a  partner  are  entitled  to  be  first  paid  out  of  his  indi- 
vidual fTopertj.^^  It  is  found  in  substantially  the  same  language  in  the 
statutes  of  1841  and  1867.^  The  English  act  contains  practicdly  the  same 
provision."^ 

(3)  Effect  of  waives  ob  bet.eask  pbiob  to  banksuftcy. —  The  right  of 
the  creditor  of  the  partnership  to  payment  out  of  the  partnership  property  in 
preference  to  the  individual  creditor  is  derivative  in  nature^  and  is  worked 
out  by  subrogation  to  the  existing  rights  of  one  of  the  partners  to  assert  this 
equitable  principle.  Until  the  assets  have  been  brought  into  the  custody  of 
the  law,  each  partner  has  plenary  power  at  any  time  to  release  or  waive  his 
right ;  and  if  no  partner  retains  this  ri^t,  then  no  creditor  of  the  partnership 
has  it  However  this  release  or  waiver  must  have  been  bona  fide  on  the  part 
of  the  partners  and  without  any  intent  to  hinder,  delay  or  defraud  creditors.^'^ 

(4)  SoLVENOY  OF  PABTNEBS ;  NO  FiBH  ASSETS. —  The  rulo  has  been  held  to  be 
subject  to  the  exception  that  where  there  are  no  firm  assets  and  no  solvent  liv- 
ing partner,  the  firm  creditors  share  pari  passu  with  the  individual  creditors.^^ 
The  exception  itself  is  qualified  by  cases  (1)  which  seem  to  overlook  the 
necessity  of  the  eadstence  of  a  solvent  living  partner>^^  and  (2)  which  question 
whether  it  is  absolutely  essential  that  there  be  no  assets  or  merely  not  sufficirait 
assets  to  pay  expenses  of  administration.^^^  The  tendency  is,  however,  to  cast 
aside  this  ancient  and  inequitable  exception.  ^^  The  opinion  of  Judge  Lowell 
in  the  Wilcos  case  is  an  historical  monograph  of  great  valua  It  is  to  be 
hoped  that  it  has  sounded  the  knell  of  all  exceptions  to  the  broad  rule  that 
joint  creditors  share  in  joint  assets  and  individual  creditors  in  individual 
assets.^^  The  Supreme  Court  in  the  case  of  Farmers  and  Medianics'  Nat 
Bank  v.  Ridge  Ave.  Bank^^  has  expressly  approved  the  opinion  of  Judge 


able  rule  that  partnership  property  is  pri- 
marily a  fund  for  the  payment  of  copaHner- 
ship  debts,  and  that  the  interest  of  a  co- 
partner is  subject  to  that  special  equity  and 
attachee  only  to  the  surplus  remaining  after 
the  payment  of  the  copartnership  debts.*' 

VOk  Vaccaro  t.  Secnrity  Bank  (C.  C.  A.,  6Ui 
ar.),  4  Am.  B.  R.  474,  482,  108  Fed.  486;  Schall 
T.  Camors  (C.  C.  A.,  5tb  Clr.),  41  Am.  B.  R. 
76,  260  Fed.  6;  Lansing  Liquidation  Corp.  t. 
Heinse  (N.  Y.  App.  Dlv.),  42  Am.  B.  R.  512. 
184  App.  DiT.  129. 

186.  See  Bankr.  Act  of  1867.  f  36;  Bankr.  Act 
of  1841,  f   14. 

167.  The  correapondiiiir  section  of  the  Snv- 
lieh  Act  of  188S,  f  40  (8),  is  as  foUows: 

(3)  In  the  case  of  partners  tlie  joint  estate 
shall  be  applicable  in  the  first  instance  in  the 
payment  of  their  Joint  debts,  and  the  separate 
estate  of  each  partner  shall  be  applicable  in 
the  first  instance  in  payment  of  his  separate 
debts.  If  there  is  a  surplus  of  the  separate 
estates,  It  shall  be  dealt  with  as  a  part  of  the 
joint  estate.  If  there  is  a  surplus  of  the  Joint 
estate  it  shall  be  dealt  with  as  a  part  of  the 
respective  separate  estate  In  proportion  to  the 
right  and  interest  of  each  partner  m  the  joint 
estate.     (See  also  f  60  of  the  same  act.) 

158.  Matter  of  McConnell  &  Williams 
(Ref.,  Cal.),  Z2  Am.  B.  R.  589. 

159.  Story  on  Part.,  {  380;  Ez  parte  Sad- 
ler, 15  Ves.  52;  Gonrader  v,  Cohen  (C.  C.  A., 
3d  CSr.),  9  Adl  B.  R.  619,  121  Fed.  80t,  58 
C.  C.  A.  249,  affg.  In  re  Gonrader  (D.  C, 
Pa.),  9  Am.  B.  R.  85,  118  Fed.  «7«;  In  re 
Green  (D.  C.,  Iowa),  8  Am.  B.  R.  563,  116 
Fed.  118;  In  re  Gray  (D.  C.,  Pa.),  31  Am. 
B.  R.  146,  208  Fed.  959. 


160.  In  re  Mills,  Fed.  Cas.  9,611;  In  re 
Knight,  Fed.  Gas.  7,880;  In  re  Downing,  Fed. 
Gas.  4,044. 

161.  In  re  Goedde,  Fed.  Gas.  5,500;  In  re 
McEwan,  Fed.  Cas.  8,783. 

Any  firm  assets  available  for  distribution 
will  defeat  the  right  of  firm  creditors  to 
dividends  from  the  separate  estates  of  the 
members  until  after  the  individual  debts  are 
paid.  In  re  Blumer,  12  Fed.  489;  In  re 
Litchfield,  5  Fed.  47;  In  re  Smith,  Fed.  Gas. 
12,987;  In  re  Warwick,  Fed.  Gas.  9,181;  In 
re  Morse,  Fed.  Gas.  9,854. 

162.  In  re  Wilcox  (D.  G.,  Mass.),  2  Am. 
B.  R.  117,  94  Fed.  84;  In  re  Mills  (D.  G., 
Ind.),  2  Am.  B.  R.  667,  95  Fed.  269;  In  re 
Daniels  (D.  G.,  R.  I.),  6  Am.  B.  R.  699,  110 
Fed.  745;  In  re  Corcoran  (Ref.,  Ohio),  12 
Am.  B.  R.  283;  In  re  Henderson  (D.  C.,  W. 
Va.),  16  Am.  B.  R.  91,  128  Fed.  527. 

168,  In  re  Mosier  (D.  G.,  Va.),  7  Am.  B.  R. 
268,  112  Fed.  138.  The  view  expressed  in  the 
text  was  approved  by  Mack,  referee,  in  In  re 
Corcoran  (Ref.,  Ohio),  12  Am,  B.  R.  283. 

164.  240  U.  S.  498,  36  Am.  B.  R.  728,  SO 
L.  Ed.  767,  in  which  Ohief  Justice  White, 
commended  the  ooneliision  of  Judge  Lowell 
and  it  was  held  that  when  a  partnership, 
as  such,  is  insolvent  and  each  indiTidual 
member  is  also  insolvent,  and  the  only  fund 
for  distribution  is  produced  by  the  individoal 
estate  of  one  member,  the  individual  creditors 
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Lowell  and  the  role  now  is  eetablished  firmly  that  alfhongh  there  are  no  firm 
assets  and  no  solvent  partner,  the  firm  creditors  may  only  participate  in  tha 
surplus  of  individual  assets  after  the  payment  of  individual  debts.^^  The 
result  is  that  where  one  member  of  a  firm  is  adjudicated  a  bankrupt  and  there 
are  no  firm  assets^  the  firm  creditors  may  not  participate  in  the  distribution 
of  the  individual  estate  of  the  partner  until  his  individual  creditors  have 
been  paid  in  fulL^^  B^ard  must  be  had  for  the  plain  and  unequivocal  lan- 
guage of  subsection  /  which  provides  for  the  payment  of  partnership  debts 
out  of  partnership  property^  and  of  individual  debts  out  of  individual  prop> 
erty;  individual  debts  may  only  be  paid  out  of  the  surplus  remaining  after^ 
the  payment  of  partnership  debts,  and,  on  the  other  hand,  partnership  debts 
may  only  be  paid  out  of  the  surplus  of  the  individual  estate  remaining  after 
the  payment  of  individual  debt&  The  statute  must  not  be  construed  to  admit 
of  exceptions  which  do  not  eodst.  If  it  had  been  intended  to  make  an 
exception  in  a  case  where  there  are  no  partnership  assets  or  where  the  partner- 
ship and  all  the  members  thereof  are  insolvent,  provision  would  have  been 
made  therefor.^^  The  character  of  a  partnership  debt  is  not  changed  by  its 
reduction  to  judgment;  judgment  creditors  of  a  partnership  do  not  become 
creditors  of  the  individual  partners  so  as  to  permit  them  to  snare  equally  with 
individual  creditors  in  the  distribution  of  individual  asset&^^    This  subsection 


of  aneh  member  are  entitled  to  priority  in 
ibe  difltrilmtion  of  the  fund. 

1S5.  In  re  Jcmes  (C  C.  A.,  2d  dr.),  13 
Am.  B.  R.  341, 133  Fed.  912;  In  re  Henderson 
(D.  0.,  W.  Va.),  16  Am.  B.  R.  91,  142  Fed. 
668,  afld.  tub  nam.  Euclid  Natl  Bank  v. 
Union  Truat  Ck>.  (C.  €.  A.,  4th  Cir.)>  17 
Am.  B.  R.  834,  149  Fed.  975.  In  the  eaaea 
last  eited  the  Circuit  Court  of  Appeals  calls 
attention  to  the  conflicting  dedsions  on  these 
guestlonB  and  says:  "The  decision  of  Judge 
loweU  in  In  re  Wilcox  (D.  C,  Mass.),  2 
Am.  B.  (EL  177,  94  FM.  84,  contains  an  ex- 
tended review  of  the  entire  subject  and 
especially  a  history  of  the  law,  to  which  w« 
take  the  liber^  of  referring.  The  Circuit 
Court  of  Appeals  of  two  of  &e  circuits  have 
takai  antagonistic  views  under  the  present 
iMmkruptcy  act.  In  Conrader  v.  Cohen,  9 
Am.  B.  R.  619,  121  Fed.  801,  a  decision  of 
the  Circuit  Court  of  Appeals  for  the  3d  Cir- 
cuit, the  petitioner's  right  to  f  hare  as  part- 
nendiip  creditors  in  t^e  individual  assets  of 
the  huikrupt,  is  fully  recognized;  and  In  re 
Janes,  13  Am.  B.  R.  341,  133  Fed.  912,  a 
decision  of  the  Circuit  Court  of  Appeals  lor 
the  2d  Circuit,  a  contrary  view  is  taken.  A 
oareful  consideration  of  the  entire  subject  and 
review  of  the  authorities,  convinces  thk  court 
that  whatever  may  have  been  the  correct  rule 
under  the  former  bankruptcy  acts,  the  latter 
case  presents  the  correct  construction  of  the 
law  under  the  present  act;  and  however 
much  force  there  ma^^  have  been  in  the  con- 
tention made  by  petitioners  under  Hke  former 
bankruptcy  acts,  or  what  may  he  the  correct 
general  doctrine  appficable  to  the  settlement 
and  distribution  of  partnership  estates,  that 
it  was  clearly  within  the  power  of  Congress 
to  adopt  a  method  for  marshalling  such  as- 
sets, to  be  applied  to  the  respeotnre  claases 


of  creditors,  which  it  has  done,  and  in  terms 
too  clear  and  oompreihensive  to  admit  of  the 
necessity  for  interpretation  further  tiian  to 
adopt  and  follow  its  plain  mcuMtates."  See 
Matter  of  Hull  (D.  0.,  (Miio),  34  Am.  B.  R. 
447,  224  Fed.  796. 

166.  In  re  Daniels  (D.  C,  R.  I.J,  6  Am. 
B.  R.  699, 110  F^  745;  In  re  Corcoran  (Ref., 
Ohio),  12  Am.  B.  R.  283;  In  re  James  (C.  0. 
A.,  2d  Cir.),  13  Am.  B.  R.  341,  133  Fed.  912. 

167.  This  is  the  definite  result  of  the  deter- 
mination of  the  Supreme  Court  in  the  case  of 
Farmers  &  Mechanics  Nat.  Bank  of  Phila- 
delphia V.  Ridge  Ave.  Bank,  240  U.  S.  498, 
36  Am.  B.  R.  728,  60  L.  Ed.  767;  In  re 
Mills  (D.  C.,  Ind.),  2  Am.  B.  R.  667,  95 
Fed.  269;  Buckingham  v.  First  Nfational 
Bank  (C.  C.  A.,  6th  Cir.),  12  Am.  B.  R.  465, 
131  Fed.  192. 

Sjzoeption  to  role. —  In  the  case  of  In  re 
Henderson  (D.  C,  W.  Va.),  16  Am.  B.  R.  91, 
142  Fed.  468,  affd.  17  Am.  B.  R.  834,  149  Fed. 
975,  the  court  in  speaking  of  the  exception 
says:  "It  is  admitted  to  be  an  exception 
to  the  general  rule,  which  rule  in  plain,  clear, 
apt  and  in  unambiguous  language  is  written 
in  the  law  itself,  while  the  exception  is  not; 
on  the  contrary  it  must  depend  solely  upon 
judicial  constructicm,  wbfich,  because  it  in 
effect  provides  a  different  method  of  distribu* 
tion  n-om  that  provided  by  the  law  itself 
cannot  he  considered  short  of  mere  judicial 
legislation.  It  is  to  he  recalled  how  easily 
the  Congress,  had  it  designed  such  exception 
to  he  made,  could  have  incorporated  it  as 
such  in  the  law  itself.** 

168.  Effect  of  rsdndag  daims  to  Jvdgmoit. 
—  The  reduction  of  claims  to  judgment  hy 
partnership  creditors,  within  four  months  of 
the  hankrupt<^  of  the  partnership,  does  not 
change  the  character  of  such  indM^tedncM 
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treats  of  administration  in  the  bankruptcy  court,  and  hence  of  the  partnership 
and  individual  property,  the  title  to  which  is  in  the  bankrupt  at  the  time  the 
petition  against  him  is  presented  to  the  conrt.^^  It  has  been  held  that  the 
interest  on  a  note  given  to  a  bank  by  a  partner  should  not  be  paid  out  of  the 
assets  of  the  partner,  where  it  appears  that  the  whole  net  proceeds  of  the 
individual  and  partnership  assets  are  insufficient  to  meet  the  partnership 
debta"^ 

d.  What  are  firm  assets  and  what  are  individual  assets. —  Questions  of  this 
character  frequently  arise,  sometimes  from  the  nature  of  the  property,  but 
more  often  from  transactions  between  the  partners,  or  between  the  firm  and 
one  partner.  Again,  the  test  is  substantially  bona  fides.  If  the  firm  be  solvent 
and  the  transaction  be  in  good  faith,  one  member  can  purchase  the  assets  or 
buy  out  the  interest  of  the  other  partners.^^^  But  if  the  firm  be  insolvent,  or 
if  for  any  reason  the  transaction  would  be  inequitable,  it  will  be  treated  as 
void."^  It  is  well  settled  also  that  real  property  purchased  for  partnership 
purposes  with  partnership  funds,  even  though  held  in  the  name  of  an  individual, 
is,  as  to  the  firm's  creditors,  personal  property.^^  Premises  used  by  the 
partnership  for  partnership  purposes  are  presumptively  partnership  prop- 
erty.^''* (Jenerally  speaking,  tne  partnership  property  consista  of  its  money, 
its  stock  in  trade,  its  outstanding  accounts,  and  all  other  property  purchased 
by  the  firm's  money ;  ^'"^  while  the  individual  property  consists  of  those  chattels 
or  rights  possessed  by  the  individual  partner  solely.^^*  The  fact  that  a  life 
insurance  policy  was  pledged  to  secure  the  payment  of  a  partnership  debt, 
does  not  make  tiie  policy  partnership  property.^^    Property  originally  owned 


from  ft  partnenliip  debt  to  ftn  individual 
debt,  but  changes  tne  form  of  the  debt  only. 
Its  charac^r  as  a  partnerriiip  debt  remains 
as  before,  and  for  which  each  member  of  the 
partnership  may  be  liable,  if  the  partnership 
assets  are  insufficient  to  pay  the  sum;  and 
section  5f  of  the  Bankruptcy  Act,  proriding 
how  the  distribution  of  the  assets  of  the 
partnership  and  of  the  indiyidual  members 
thereof  sbaU  be  made  among  their  creditors, 
controls  in  the  distribution  of  such  assets. 
Matter  of  Haeker  k  €a  (D.  €.,  la.),  36  Am. 
B.  R.  647,  225  Fed.  869. 

169.  Sergeant  v.  Blake  (0.  0.  A.,  8th  Cir.), 
20  Am.  B.^.  116,  123,  160  Fed.  67. 

170.  In  re  Chandler  (C  €.  A.,  7th  dr.),  26 
Am.  B.  R.  865,  184  Fed.  887. 

171.  In  re  Comer,  Fed.  Cas.  3,002;  In  re 
Long,  Fed.  Cas.  8,476 ;  In  re  Wiley,  Fed.  Oas. 
17,656;  In  re  Montgomery,  Fed.  Cas.  9,727; 
In  re  McEwen,  Fed.  Cas.  8,783;  In  re  Lane, 
Fed.  Cas.  8,044;  In  re  Rahley,  Fed.  Cas. 
7,593. 

Title  to  firm  property  purchased  by  part- 
ner more  than  four  months  prior  to  his  bank- 
ruptcy.—  The  title  to  firm  property,  pur- 
diased  by  a  partner  over  four  months  prior 
to  his  bankruptcy,  vests  in  him  subject  to 
no  lien  in  favor  of  partnership  creditors,  and 
passes  to  his  trustee  in  bankniptcy,  and  firm 
creditors  cannot  interfere  with  such  property, 
or  levy  upon  it,  or  sell  it,  or  enforce  any  levy 
made  within  the  four  months  preceding  the 
bankruptcy  of  t&e  purchasing  partner.  Suck 
property  must  remain  in  vn^  posaenioii  ol 


the<bankruptcy  court  for  purposes  of  adminis- 
tration and  distribution.  Matter  of  Supro- 
nant  (D.  C,  N.  T.),  33  Am.  Bw  R.  464,  217 
Fed.  470. 

172.  Compare  S  6-g.  And  see  In  re  Rod* 
wick  (D.  a,  Wftsh.),  4  Am.  B.  R.  631,  102 
Fed.  750;  In  re  Byrne,  Fed.  Cas.  2,270;  In  re 
Cook,  Fed.  Cas.  3,150;  Collins  v.  Hood,  Fed. 
Cas.  3,016;  In  re  Zug,  Fed.  Oss.  18,222. 

178.  Thus,  for  instance,  Qreenwood  v. 
Martin,  111  N.  T.  423.  See  In  re  Groet- 
singer  (C.  C.  A.,  3d  CHr.),  11  Am.  B.  R. 
723,  127  Fed.  814,  affg.  6  Am.  B.  R.  399,  110 
Fed.  366;  Taylor  v.  Rasch,  Fed.  Cmw  13,801. 
And  under  the  English  Bankr.  Act  see  Smith 
T.  Smith,  6  Ves.  193;  Ex  narte  Hinds,  3 
DeGex  &  S.  613;  Ex  parte  donnell,  3  Deae. 
201. 

174.  Ort>om  V.  M<iBride,  Fed.  Cas.  10,693; 
Featherstonhaugh  v.  Fenwick,  17  Ves.  (Eng.) 
308. 

176.  See  Hiscock  v.  Jayoox,  Fed.  Cas. 
6,531 ;  Osborn  v.  iM«Bride,  Fed.  Cas.  10,593. 

176.  In  re  Lowe,  Fed.  Oas.  8,564;  In  re 
CkLrk,  Fed.  Cas.  2,798. 

177.  Matter  of  Mertens  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  R.  362,  142  Fed.  445,  affd.  wh 
fiom.  Hiscock  v.  Varick  Bank,  206  U.  S.  28, 
18  Am.  B.  R.  1,  61  L.  Ed.  945. 

Insuranoe  policy  on  life  of  one  partner  in 
favor  of  other. —  Where,  in  Tennessee,  a  bank- 
rupt and  his  wife  are  partners  in  a  mercantile 
business,  the  proceeds  of  a  policy  of  insur- 
ance on  his  life  in  her  favor,  do  not,  under 
the  State  law,  constitute  a  trust  fund  held 
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by  one  or  more  partnera  and  naed  for  pBrtnersbip  puiposee  may  be  joint  or 
separste  estate  as  agreed  between  tho  partiea.™  A  seat  or  member^ip  in  the 
New  York  Stock  Exchange,  held  in  the  Dame  of  one  of  the  members  of  » 
firm,  is  partnerehip  property,  it  appearing  fnxn  the  articles  of  partnership 
that  snch  seat  or  membership  was  held  and  used  for  the  benefit  of  the  firm, 
and  waa  actually  the  property  of  the  firm.™ 

e.  Hrm  debts  and  individual  debtfc —  (1)  Ih  qbhkeai- — Ab  a  rule  it  will 
not  be  difficnit  to  distinguish  between  firm  obligations  and  individnal  obliga> 
tiona.^  The  determination  depends  upon  tho  real  character  oi  the  tranoao- 
tiou,  and  if  that  be  unmistakably  and  exclasively  a  partnership  one,  neither 
fiction  nor  implication  should  be  resorted  to  to  give  it  a  different  eharacter.""* 
8ome  of  the  numerous  authorities  relative  to  the  provability  of  individual 
pattnarship  debts  are  cited  and  considered  in  the  foot^note.^ 


bj  bra-  far  the  IraDeSt  o(  hcnelf  and  chUdren, 
free  from  the  ctuima  of  the  paftnenhlp  ere:)- 
Itora.  In  re  Djy  (D.  C,  Tenu.),  23  Am.  B.  B. 
78B,  ITO  Fed.  877. 

in.  In  re  Bwlft  (D.  C,  Kam.^,  0  Am.  B.  B. 
237,  U4  Fed,  947,  la  wbich  caae  f.o  evMcnce 
waa  eoasldered  and  beld  mffident  to  Justify  a 
Hading  tbat  scats  in  a  etock  eicbaogp,  onncd 

'■-   •••- *•■}«   and  never  tranafcrred   to  tha 

I  tor  flrm  bnainess,  were  a  Jiart 
leo  BurtlngliBni  t.  Bank 
2  Am.  B,  E.  16S.  181  Fel. 


bT   tha  memben   and  i 
* — ,   bnt  Die-   *--  '— 

..   J   Joint   t _.- 

(C.  C.  A.,  eth  Cir.),  12  i 


102. 

ITt.  Hatter  of  Horlbutt,  Hatch  k  Co.  (C.  C, 
A..  2d  dr.).  13  Am.  B.,  B.  60,  1S5  Fed.  B04. 

18(k  Compare  also  lor  arm  debts.  In  m  EIol- 
brook,  Fed.  Caa.  eiSS :  In  re  TeauD,  Fed.  Cos. 
UJU4 ;  In  ra  Ettzlneer,  Fed.  Caa.  T,S61 ;  Taylor 
T.  Baacb,  Fed,  Caa.  13.800;  and,  tor  individual 
debts.  In  re  MlUa,  Fed.  Cas.  9,611 ;  In  IB 
BDcyma  Hacblae  Co.,  Fed.  Ca«.  2400;  In  re 
Dell,   Fed.  Cai.  2,774. 

A  naortcaee  ot  psrtBenhip  propevtr,  siren 
b;  on«  partner  to  aecnre  nla  IndiTldool  in- 
debtedneM,  wltTi  tlie  rousmt  ot  ths  other  part- 
oer,  la  not  eBrorecab!>;  [□  h.Fnkruptcr  aninat 
Ann  credltora.  In  re  BlaDCbarcl  (D.  C.,  N.  C). 
20  Am.    B,   B.   417,   101    Fed.   7D3. 

r'  ■       'I'   nkrnptcT  " 
aon    (Vol, 

!,.(,-.  il  8IH-8B7. 

b  bankraptcy  law,  of 


en     Inherited. 

t  eiecuted  bv  one  «t  tho 

a    oe    a    partDrmhlp    debt,    aea 

a  Valley  Lumber  Co.  (C.  C.  A., 

*tD  l,ir.i,  ai  Am.   B.  K.  42,  202  Fed.  «. 

Anendmcot,— Where  a  cl.ilm.ntit  proves  a 
Claim  against  tho  Indlvldoal  member  of  a  flrm, 
b«  may  wftbdraw  bis  claim  and  prove  It  aealnst 
tha  Hem  Itself.    Hatter  of  Scbattnan  Broa.  <D. 


t  Am.  B.  R.  7". 
lOL  Bee  ||  C.- 


Adama  v.  Deeke 


lu-'lil  ci  elslmut  t>  ba 
of    Id  dividual    partnera.— 

partners  of  a  flrm  enter  In) 
coDDot  support  a   claim   i 


unong  other  tblnt^,  i 


□brocatrd  to  rlifitB 


■Ideratlou,  the  claim  ahonld  not  b«  allon-ed 
BgalDBt  the  partnership  estate  (In  re  Jonea 
ID,  C,  Mo,i,  4  Am.  B,  R.  1441,  100  Fed,  781: 
In  ra  Hardle  A  Co.  [D.  C,  TciTj,  IB  Am.  B.  B. 
3S1,  la  Fed.  reS)  ;  and  t^at  the  enrrender  ^ 
the  Orm  note  more  than  four  months  before  tha 
bonkruDtcy  and  the  tatdng  of  an  Indlvldnal  nota 
instead,  makes  tbe  holder  a  creditor  of  tha 
Indlvldtial  estata  only,  even  tbongb  tbe  flrm  con- 
tinned  to  psy  the  Interest  (In  re  Lehigh  Lumber 
Co.  [a  C,  Pa.],  4  Am.  B.  B.  221,  101  Fed.  219)  j 
that  a  solTCDt  partner  ia  as  to  tho  partncrshin 
and    Individual    rstates    an    JniJlvldoil    crciiltor 


Id   that   undei 

•,a,''.  ?•?..'■  !S> 

-  (Inn 

Am.   1" 

.    R.   202)  : 


T  1,  1. 


I'Dllock 


*   (C. 


Am.  H.  II.  618,  124  Fed.  183, 

-„.   -    _.    ...   202)  :    ii-i   to   proof   of   notes 

=,3ned  by  Indlvliluol  menil). -s  of  a  flrm  nniler 
snol,  see  D3vl3  v.  Tamer  (0.  C.  A.,  4th  CIr.), 
0  Am.  B.  H.  704,  120  Fed.  mO,  W  C.  C.  A.  600, 
Sec  nlso  MprcliantB"  Bnnh  T.  Thomas  (C.  C. 
^4-  ^'^^^''-iiJ"  Am.  B.  R,  299,  121  Frt.  SOfll 
C7  C.  C.  A.  874;  Matter  of  Btrlnser  (C.  C.  a2 
2d  C  r.).  30  Am.  B.  K.  170,   240  Fed.  882. 

(3)  A3  to  firm  debts  not  provable  analnat 
Indiviaual  assets,  that,  where  partnership 
creditora  have  received  55  pet  cenL  from  » 
proceeding  in  the  State  court,  they  cannot 
prove  clainia  in  the  Individual  bAnVniptcy 
of  one  of  the  partners  nnleafl  they  surrender 
such  65  per  cent.  (In  re  Mills  fD.  C,  Ind.J, 
3  Am.  B.  R.  967,  »5  Fed.  269) ;  and  that  a 
Buit  hy  the  aolvent  partner  on  »  partner- 
ship debt  la  an  election  of  remedies,  and  a 
claim  cannot  thereafter  be  proven  against 
the  individual  estate  of  the  bantmipt  part- 
ner (In  re  PoJidori,  3  N.  B.  N.  922.)  Sm 
alao  on  the  quaation  of  jurisdiotlon,  wber* 
a  flrm  creditor  presents  a  claim  agMnst  th« 
individual  estate  (In  re  Sanderlin  [D.  C,  N. 
CI,  ft  Am,  B.  R.  384,  109  Fed.  857);  And 
where  real  eetata  was  in  the  name  of  the 
bankrupt,  but  as  between  the  partners  ib 
appeared  to  have  been  firm  property,  indi- 
vidual creditors  have  no  claim  on  tbe  pro. 
coeds  (In  re  Groetdnger  [D.  G,  Pa.l,  0  Am. 
B.  R.  399,  110  Fed.  366). 

(3)  la  EenflEt],  a  flnti  creditor  may  pnn* 
■gainst  the  tadividiul  eatata  on  Individual 
notes  taken  by  him  and  credited  on  th* 
partnership  debt  (In  re  Stevens  fD  0. 
Pk.],   4   Am.   B.   S.   231,    101   Fed.   SU;    a 
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(2)      COMMEBCIAL    PAPEB ;     FIBM    AS    MAKER    OR    INDORSEE. WheniPVer     a 

partnership  name  appears  on  commercial  paper  the  firm  is  preffumably  bound, 
and  the  burden  is  on  the  firm  to  show  tiiat  it  is  not  liable.^  So  where  a 
partnership  indorses  a  promissory  note  for  the  accommodation  of  the  maker 
the  obligation  is  presumably  that  of  the  partnership  and  it  becomes  allowable 
against  the  partnership  estate,  in  favor  of  a  bona  fide  holder  of  the  note.^** 
Any  note  or  other  obligation  signed  or  indorsed  in  the  firm  name,  the  benefits 
of  which  accrued  to  the  firm,  is  a  partnership  debt.^  On  the  other  hand,  where 
the  not^,  although  signed  by  all  of  the  partners,  and  therrtfore  joint  obliga- 
tions, are  not  given  in  furtherance  of  the  business  of  the  partnership,  but  are 
merely  the  joint  individual  debts  of  the  partners,  they  are  not  entitled  to 
giiare  in  the  distribution  of  the  partnership  property  equally  with  partnership 
debts.^^**  The  note  or  other  obligation  of  one  of  the  individual  partners,  al- 
though given  for  a  consideration  moving  to  the  partnership,  may  nevertheless 
be  treated  as  an  individual  debt.^^    But  where  the  note  or  obligation,  although 


partner  who  purchases  judgments  against 
his  firm  may  prove  them  against  the  in- 
dividual estates  to  the  amount  of  his  part- 
ners' respective  shares  (In  re  Carmichael 
[D.  C,  Iowa],  2  Am.  B.  R.  816,  96  Fed. 
594) ;  a  note  made  by  the  firm  and  indorsed 
by  a  memlber  of  it  continues  to  be  the  ob- 
ligation of  the  firm,  whether  the  individual 
buikrupt's  liability  as  indoraer  is  fixed  or 
not  (Lamoille  Bank  v.  Stevens'  Estate 
[D.  C,  Vt.],  6  Am.  B.  R.  164,  107  Fed. 
245) ;  notes  taken  by  a  partner  in  payment 
of  his  interest  in  the  firm  within  four  months 
of  the  bankruptcy  of  the  continuing  partner 
are  not  provable  against  the  latter  until  all 
the  firm  creditors  are  paid  (In  re  Denning 
[D.  O.,  Mass.],  8  Am.  B.  R.  133,  114  Fed. 
219).  Where  the  surviving  member  of  a 
solvent  partnership  upon  its  dissolution,  im- 
mediately formed  a  new  firm  and  took  over 
the  assets  of  the  old  firm  and  placed  them  in 
the  new  firm  and  assumed  therewith  the 
debts  of  the  old  firm,  the  debts  of  the  old 
firm  may  be  proven  against  the  bankrupt  es- 
tate of  the  new  firm.  Matter  of  Stringer  (D. 
C,  N.  Y.),  37  Am.  B.  R.  713,  234  Fed.  454. 
182.  Winship  v.  Bank,  5  Peters,  529,  8  L. 

Ed.  216. 

18S.  Union  Nat'l  Bank  v.  NeUl  (C.  C.  A..  6th 
Clr.),  17  Am.  B.  R.  841,  149  Fed.  720;  Mer- 
chants' Bank  v  Thomas  (C.  C.  A,  Sth  Clr.), 
10  Am.  B.  R.  299.  121  Fed.  806.  See  also  Mc- 
Danlel  v.  Strand  (C.  C.  A.,  4th  Clr.),  6  Am.  B. 
R.  685,  106  Fed.  486. 

184.  Gauss  V.  Schrader,  48  Fed.  816;  Bush  v. 
Crawford,  Fed.  Cas.  2,224. 

Firm  Indorsements. —  In  the  cases  of  In  re 
Norris,  Fed.  Cas.  10,802  and  In  re  Morse,  Fed. 
Cas.  9,868,  firm  Indorsements  were  made  at  the 
time  the  firm  was  in  an  embarrassed  financial 
condition,  and  it  was  held  that  they  were  not 
new  considerations  movlnc  from  the  Individual 
creditor  to  the  firm,  within  the  four  months* 
period,  and  the  claim  should  be  disallowed 
against  the  partnership  estate. 

Bankrupt  Arm  as  makers. —  The  Claim  arising 
from  a  note  sianed  by  the  bankrupt  Arm  as 
makers  and  Indorsed  by  the  individual 
bankrupt,  one  of  the  members  of  the  firm, 
remains  a  firm  obligation  whether  the  in- 
dividual bankrupt's  liability  as  Indorsed  has 
been    fixed    or    not.      Lamoille    County    Natl 


Bank  v.  Stevens  (D.  C,  Vt.),  6  Am.  B.  R. 
164,  107  Fed.  245. 

Power  of  partner  to  bind  firm  by  indorse- 
xntnt. —  In  an  ordinary  trading  partnership, 
one  partner  has  implied  authority  as  to 
transactions  within  the  scope  of  the*partner- 
ship  'business,  to  borrow  money  on  the  credit 
of  the  firm,  to  draw  and  accept,  make  and 
indorse  bills  of  exchange  and  promissory 
notes  in  the  name  of  the  firm.  Such  partner 
has  no  implied  authority  to  sisn  the  firm 
name  as  an  accommodation  inoorser  to  a 
negotiable  promissory  note,  but  where  he 
does  so  the  partnership  is  liable  thereon  to 
an  innocent  indorsee  who  acquired  the  note 
in  the  usual  course  of  trade  for  value  and 
before  maturity.  Union  National  Bank  v. 
Neill  (C.  C.  A.,  Sth  Cir),  17  Am.  B,  R.  841, 
149  Fed.  720. 

IMa.  Matter  of  Nashville  Laundry  Co.  (D.  C, 
Tenn.).  89  Am.  B.  R.  22,  240  Fed.  700. 

186.  In  re  Lehigh  Lumber  Co.  (D.  C,  Pa.),  4 
Am.  B.  B.  221,  lOl  Fed.  216.  In  the  case  of  In 
re  Jones  (D,  C,  N.  C),  8  Am.  B.  R.  626,  U6 
Fed.  841,  it  was  held  that  a  note  made  by  an 
Individual  partner,  which  on  Its  face  did  not 
indicate  that  It  constituted  a  partnersblp  lia- 
bility, was  not  a  partnership  debt.  See  also 
In  re  Lamon  (D.  C,  N.  Y.),  22  Am.  B.  B.  635, 
171  Fed.  616;  In  re  Stevens  (D.  C,  Vt),  6  Am. 

B.  R.  9,  104  Fed.  823;  In  re  Webb,  Fed.  Cas. 
17,313 ;  In  re  Bobbin,  Fed.  Cas.  11,989. 

186.  In  re  Warren,  Fed.  Cas.  17,191;  Davis 
V.  Turner  (C.  C.  A.,  4th  Clr.),  9  Am.  B.  R.  704, 
120  Fed.  005;  In  re  Culver  (D.  C,  Minn.),  28 
Am.  B.  B.  779,  176  Fed.  460. 

187.  In  re  Stoddard  Bros.  Lumber  Co.  (D.  C, 
Idaho),  22  Am.  B.  B.  435,  169  Fed.  190,  affd. 
sub  nom.  Mock  v.  Stoddard  (C.  C.  A.,  9th  Clr.), 
24  Am.  B.  B.  403,  177  Fed.  611. 

188.  In  re  Webb,  Fed.  Cas.  17,818;  In  re  Her 
rick.   Fed.    Cas.   6,420:    Strause   v.    Hooper    (D. 

C,  N.  C),  6  Am.  B.  B.  225.  106  Fed.  590.  See 
also  Matter  of  Schattman  Bros.  (D.  C,  N.  Y.), 
40  Am.  B.  B.  537. 

188*.  Matter  of  Nashville  Laundry  Co.  (D. 
C,  Tenn.),  39  Am.  B.  B.  22,  240  Fed.  796. 

Notes  siirned  by  pftitners. —  When  persons 
who  are  partners  unite  in  making  notes; 
though  they  sign  their  several  names  Instead 
of  the  partnership  name.  If  the  note  la  one 
given  in  a  partnersblp  transaction  and  the  part- 
nership receives  the  consideration,  they  s'^ould 
be  proved  and  allowed  as  a  partnership  obliga- 
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signed  or  indorsed  by  an  individual  partner,  is  for  the  sole  benefit  of  the  firm, 
it  is  a  partnership  debt  ;^  and  it  may  be  shown  by  parol  evidence  that  notes 
signed  by  the  individual  members  of  a  firm  were  partnership  obligations.^^ 

(3)  Pabtnee  signing  individual  name. —  The  question  as  to  the  char- 
acter of  the  debt  will  also  arise  where  each  member  of  the  firm  has  in  its 
behalf  incurred  an  individual  liability  by  signing  his  name  instead  of  the 
firm  name.  The  debt  thereby  becomes  individual  only.^^  But  an  obligation 
executed  by  the  members  of  a  firm  in  their  individual  capacity  may  be  proven 
against  the  partnership  estate  and  share  in  the  partnership  assets,  upon  ex- 
trinsic evidence  showing  that  the  obligations  was  intended  as  a  partnership 
debt,  incurred  in  the  furtherance  of  the  firm  business.^*^  The  fact  that  the 
proceeds  of  a  loan  to  a  partner  went  into  the  partnership  business  and  was 
utilized  by  the  partnership  for  partnership  purposes  does  not  make  the  loan 
a  partnership  debt ;  the  question  is  in  each  case  was  credit  given  to  a  partner 
or  to  the  partnership  ?  ^^     An  individual  debt  is  none  the  less  such  because 


tlon  In  bankruptcy.  Matter  of  Kendrlck  &  Co. 
(D.  Cm  Vt),  85  Am.  B.  R.  828,  226  Fed.  978. 

A  Joint  and  serena  note,  signed  by  all  the 
members  of  a  partnership  in  their  individual 
capacity,  constinites  two  contracts,  and  a 
holder  thereof  is  entitled  to  prove  bis  claim 
against  and  participate  In  the  distribution  of 
both  the  estate  of  the  partnership  and  of  the 
iDdividual  composing  It.  Where  notes  have  been 
signed  by  one  or  the  other  member  of  a  part' 
nershlp,  entered  upon  the  partnership  books,  and 
treated  as  partnership  transactions,  and  the 
partnership  has  received  the  benefit,  claimants 
may  treat  the  notes  as  the  obligations  of  in- 
dividuals and  claim  against  the  Individual  es- 
tate, or  may  treat  the  signatures  of  the  in- 
dividuals as  the  signature  of  the  partnership  by 
said  individuals  as  the  agents  of  the  parbier- 
ship,  and  so  claim  against  the  partnership.  Bfat- 
ter  of  Kuhn  A  Co.  (D.  C,  Ref.  Pa.),  86  Am. 
B.  R.  610.  64  Pittsburgh  heg.  News  161. 

189.  Strause  v.  Hooper  (D.  C,  N.  C),  5  Am. 
B.  K.  225,  105  Fed.  500.  in  which  case  the  re- 
spective fathers  of  the  two  partners  of  the 
bankrupt  firm,  had.  prior  to  bankruptcy,  each 
loaned  a  sum  of  money,  with  intent  to  set  up 
their  respective  sous  in  business,  and  taken 
as  security,  bonds  or  notes  signed  by  both 
partners  individually  It  was  held  that  the 
Dotes  were  the  individunl  debts  of  the  part- 
ners. 

Notes  signed  by  partner  in  his  own  name. 
->-In  the  case  of  In  re  Lehigh  Lumber  Co. 
(D.  C,  Pa.),  4  Am.  B,  R.  ^21,  101  Fed. 
216,  it  appeared  that  more  than  four  months 
prior  to  bankruptcy,  a  creditor  of  the  bank- 
rupt firm  surrendered  a  claim  against  the 
firm  and  took  the  note  of  one  of  the  partners 
in  lieu  thereof,  which  was  renewed  from  time 
to  time  and  judgment  finally  entered  thereon 
within  four  months  of  the  bankruptcy  of  the 
firm;  it  was  held  that  such  creditor  ceased 
to  be  a  creditor  of  the  firm  upon  taking  the 
individual  note  and  the  giving  of  such  note 
And  the  judgment  thereon  did  not  constitute 
ft  voidable  preference  as  against  the  firm. 

The  question  whether  an  indebtedness  is 
%  firm  or  individual  indebtedness  often  arises 
in  cases  where  all  the  members  have  incurred 
a  written  obligation  by  signing  their  respec- 
tive individual  names  instead  of  the  firm 
name.  Where  this  is  the  case  the  weight  of 
authority  is  that  it  is  the  individual  indebted- 
ness oi  each  of  tbe  menibers  of  the  firm  and 
not   a   partnership   indi<>tediies0.     The   fol- 


lowing authorities  under  former  bankruptcy 
act  are  in  point.  Li  re  Webb,  Fed.  Cas. 
17,313;  In  re  Bucyrus  Machine  Oo.,  Fed.  C^s. 
2,100;  In  re  Miller,  1  N.  T.  Leg.  Obs.  38;  In 
re  Herrick,  Fed.  Gas.  6,420;  In  re  Roddin, 
Fed.  Cas.  11,989,  See  also  In  re  Waren,  Fed. 
Cas.  17,191,  holding  that  in  such  case  there  is 
merely  a  presumption  that  the  obligation  is 
individual  rather  than  firm,  and  that  the 
presumption  may  be  rebutted  if  in  fact  it 
IS  a  firm  obligation.  In  the  case  of  In  re 
Thomas,  Fed.  Oas.  13,886,  8  Biss.  139,  a 
note  was  signed  by  the  partners  individually 
for  a  loan,  the  proceeds  of  which  went  to  the 
partnership.  The  court  cited  the  above  cases 
and  said:  "Thus  it  results  that  after  the 
indorsement  or  individual  signature  of  one 
of  the  firm,  the  firm  creditor  would  have  no 
right  to  claim  against  the  individual  as- 
sets until  individual  creditors  liave  heen  first 
satisfied.  But  holding  the  individual  in- 
dorsement or  signature  the  firm  creditor 
may  in  the  first  instance  prove  against  the 
separate  as  well  as  the  joint  estate.  Now 
such  separate  liability  would  seem  to  be 
at  least  in  the  nature  of  security,  though 
differing  radically  it  is  true,  in  character 
and  form,  from  that  of  a  mortgage,  and  yet 
double  proof  by  the  firm  creditor  in  such 
cases  may  be  made  without  any  abatement 
of  advantage  which  his  diligence  has  se- 
cured." 

Mortgage  of  individual  property  to  secure 
partnership  obligation.^  The  bankrupts,  who 
were  joint  partners,  contracted  as  individuals 
for  the  purchase  of  certain  goods  on  the  in- 
stalment plan.  One  of  the  partners  gave 
a  bond  and  mortgage  on  his  individual 
property  as  security  for  the  payment  thereof, 
binding  himself  to  pay  the  obligation  to  the 
mortgagee.  Contract  of  sale,  bond  and 
mortgage  were  assigned  for  valuable  con- 
sideration before  any  default.  It  was  h^d 
that  imder  the  State  law  which  made  joint 
partners  severaily  liable  for  partnership  obli- 
gations, the  partner  giving  the  mortgage  was 
a  principal  debtor,  and  not  a  guarantor  or 
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it  is  entered  on  the  firm  books  with  the  knowledge  of  the  creditor  and  pay- 
ments have  been  made  thereon  by  checks  on  partnership  fnnds.^^ 

(4)  Assumption  of  pabtnbeship  debts. —  The  question  as  to  whether  a. 
debt  is  a  firm  or  an  individual  debt  arises  where  one  partner  has  bought  out 
the  other  and  assumed  the  partnership  debts.  The  debts  thereby  become  the 
individual  debts  of  the  continuing  partner,  provided  the  firm  was  solvent  and 
the  transaction  was  not  tainted  with  fraud.  ^*^  It  does  not  necessarily  follow 
that  the  creditors  of  the  firm  must  look  to  the  continuing  partner  for  the  pay- 
ment of  their  debts.  If  the  bankruptcy  of  the  continuing  partner  ensues, 
the  creditors  of  the  partnership  may  not  have  lost  their  lien  but  may  follow 
the  firm  assets  and  assert  the  priority  of  their  liens  in  respect  thereto. ^^ 
If  the  partnership  creditors  either  impliedly  or  expressly  consent  to  the 
assumption  of  the  debts  by  the  continuing  partner  they  become  individual 
creditors  and  the  debts  are  provable  in  the  same  manner  as  the  other  indi- 
vidual debts. **^  If  the  retiring  partner  is,  notwithstanding  the  transfer  of 
his  interest  in  the  firm  assets,  compelled  to  pay  any  of  the  debts  of  the  firm. 


surety.  That  the  bond  and  mortgage  were 
assignable  with  the  debt  before  default  in 
payment  on  the  contract  of  sale;  and  tuat 
the  assignee  was  entitled  to  the  surplus  pro- 
ceeds of  the  sale  of  the  mortgaged  property, 
as  against  the  trustee  in  'bankruptcy  of  the 
individual  mortgagor.  In  re  Forse  &  Rose- 
boom  (D.  €.,  N.  Y.),  26  Am.  B.  R.  843,  184 
Fed.  86. 

Individual  notes  of  partner  pledged  as  se- 
curity for  firm  obligation. —  A  partner  un- 
der a  firm  contract  made  by  him  personally 
with  a  firm  creditor,  pledged  as  coUatenA 
for  a  firm  obligation  on  which  he  was  in- 
<lorBer  certain  notes  made  by  him  individ- 
ually to  the  firm  for  personal  loans,  and 
after  the  bankruptcy  of  the  firm  and  its 
members,  the  creditor  sold  the  collateral, 
pursuant  to  the  terms  of  the  contract.  It 
was  held  that  the  obligation  of  the  partner 
on  his  notes  to  the  firm  was  wholly  inde- 
pendent of  hiB  obligation  as  indorser  on  the 
firm  notes,  and  that  the  purchaser  of  the 
individual  notes  was  entitled  to  prore  a 
claim  thereon  against  the  individuid  estate 
of  such  partner.  In  re  White  (C.  O.  A., 
7th  Oir.),  26  Am.  B.  R.  641,  183  Fed.  310. 
See  also  In  re  Effinger  (D.  C,  Md.),  26  Am. 
B.  R.  030,  184  Fed.  728.  Claims  lagainst  a 
partnership  based  on  notes  examined  and  held 
to  be  provalble.  Frederick  v.  Citizens 
National  Bank  (O.  C.  A.,  3d  Cir.),  37  Am. 
B.  R.  22,  231  Fed.  667. 

The  wife  of  a  partner  loaned  to  him  $2,000, 
of  which  he  paid  $1,600  into  the  business, 
and  loaned  his  copartner  the  remaining  $600, 
which  he  put  into  the  business  Thereafter 
the  wife  purchased  her  husband's  interest  in 
the  firm  which  was  of  value,  and  within  a 
few  days  sold  her  interest  to  the  copartner 
for  $1,600  taking  his  notes.  About  four 
months  thereafter  the  copartner  filed  a 
petition  in  bankruptcy.  Hdd,  that  the  wife 
of  the  partner  was  entitled  to  prove  her 
claims  against  the  firm  assets^  as  the  partner- 


ship creditors  had  no  lien  on  the  property. 
Matter  of  Baker  k  Edwards  (D.  C,  N.  Car.)» 
36  Am.  B.  R.  469,  224  Fed.  611. 

190.  Hibberd  v.  McGill  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  101,  129  Fed.  690,  affg.  10 
Am.  B.  R.  660,  123  Fed.  187.  See  First  Nat. 
Bank  v.  Bank  (C.  CL  A.,  9th  Cir.),  12  Am. 
B.  R.  429,  131  Fed.  422. 

191.  In  re  Downing,  Fed.  Cas.  4,044;  Ib 
re  Collier,  Fed.  Cas.  3,002;  In  re  Rice,  Fed* 
Caa.  11,760;  In  re  Long,  Fed.  Cas.  8,476; 
In  re  Pease,  Fed.  Cas.  10,881.  Compare  also 
In  re  Denning  (D.  C,  Mass.)*  8  Am.  B.  IL 
133,  114  Fed.  219. 

IW.  In  re  Gillette  (D.  C,  N.  T.).  6  Am.  HL 
R.  123,  104  Fed.  700 ;  N.  T.  Institution  for  Deaf 
&  Dumb  y.  Crockett,  17  Am.  B.  R.  283.  241.  117 
N.  Y.  App.  Dlv.  269,  102  N.  T.  Suppw  412 ;  In  ?• 
Pease.  Fed.  Cas.  10,881;  In  re  Lloyd,  22  Fed. 
88;  In  re  Downing,  Fed.  Cas.  4,044;  In  re  Rlcew 
Fed.  Cas.  11,750;  In  re  De  Mare  (Ref.,  Miss.), 
28  Am.  B.  IL  297. 

CoBtr».>-Matter  of  Zartman  (D.  C,  Pa),  1^ 
Am.  B.  B.  644,  242  Fed.  GB9. 

198.  In  re  Denning  (D.  C,  Mass.),  8  Am. 
B.  R.  133,  114  Fed.  219;  In  re  Keller  (D.  O, 
Iowa),  6  Am.  B.  R.  334,  336,  109  Fed.  118. 

If  the  creditor  does  not  assent  to  a  dis- 
solution of  the  partnership  and  the  assump- 
tion of  its  liabilities  by  one  of  the  partners, 
his  debt  remains  a  partnership  debt  and  a 
lien  upon  partnership  assets;  in  respect  to 
him  the  several  estates  are  to  be  treated  aa 
though  the  transaction  had  not  taken  place. 
In  re  Worth  (D.  C,  Iowa),  12  Am.  B.  R. 
566,  130  Fed.  927. 

No  trust  or  lien  in  favor  of  partnenhip 
creditors. —  The  assumption  of  payment  of 
jMirtnership  debts  by  one  partner  in  considera- 
tion of  an  absolute  conveyance  of  the  partner- 
ship property  to  him  by  the  other  creates  no 
trust  in  and  fastens  no  lien  upon  the  property 
thus  conveyed  in  favor  of  the  partnership 
creditors  prior  to  any  request  for  the  inter- 
position of  a  court  to  administer  the  partner- 
ship property.  Sargent  v.  BlaJce  (C.  C.  A^ 
8th  Cir.),  20  Am.  B.  B.  116,  160  Fed,  57. 
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he  is  subrogated  to  tho  rights  of  the  firm  creditors  whose  debts  were  paid  by 
him,  and  the  amount  thereof  beeomes  a  debt  against  the  continuing  partner, 
but  he  is  not  entitled  to  prove  a  claim  for  the  debts  for  which  he  as  a  partner 
remains  liable  without  showing  payment  thereof  by  himself.^***  When,  upon 
tho  retirement  of  one  partner,  the  others  constitute  a  new  firm,  such  new  firm 
is  not  liable  for  the  old  firm's  debts.  Hence,  in  the  absence  of  an  assumption 
«)f  -uch  debts,  a  creditor  of  the  old  firm  cannot  prove  his  claim  in  bankruptcy 
against  the  new  firm.^^** 

(5)  Assumption  of  individual  debts. —  Where  debts  of  an  individual 
member  of  the  firm  are  assumed  by  the  firm,  and  sufficient  consideration  is 
shown  to  support  the  assumption,  such  debts  may  become  partnership  debts.  ^^ 
Where  the  creditor  had  no  notice  of  the  assumption  of  the  individual  debt 
by  the  partnership  and  did  not  acquiesce  therein,  the  character  of  the  debt 
remains  unchanged."® 

f.  Proof  againBt  and  dividends  from  eaoh  estate. —  Since  the  act  of  1861,  in 
England,  joint  and  several  creditors  have  been  permitted  to  prove  against 
and  receive  dividends  from  both  joint  and  separate  estates.^^  The  weight  of 
American  authority  has  always  been  in  favor  of  this  rule."^  Though  at  first 
glance  this  rule  seems  inequitable,  the  firm  and  the  individuals  are  separate 
entities  and  have  made  separate  contracts  and  may,  therefore,  be  held  to  the 
performance  of  them.  It  follows,  therefore,  that  under  certain  circumstances 
there  may  be  a  joint  and  several  liability  on  the  part  of  the  partners,  in  which 
ease  a  creditor  may  file  double  proof,  both  against  the  partnership  assets  and 
against  the  individual  assets  of  each  partner.*"*  Where  notes  or  other  obliga- 
tions for  a  partnership  debt  are  signed  or  assimied  by  the  partnership,  and 
by  one  or  more  of  the  partners  individually,  the  debt  is  both  joint  and  several, 
and  may  be  proved  both  against  the  estates  of  the  partnership  and  of  the 
partners.^^  This  principle  may  not  be  carried  to  the  extent  of  permitting 
double  proof  against  the  estates  of  the  partnership  and  the  partners,  where 
the  partnership  in  the  course  of  firm  business  converted  securities  belonging 


194.  In  re  Dillon  (D.  C.  Masfl.).  4  Am.  R.  R. 
es,  100  Fed.  627;  In  re  Cormichael  (D.  C, 
Iowa).  2  Am.  B.  B.  815,  96  Fed.  594. 

194a.  Matter  of  Tasslnarl  (D.  C.  Mass.).  41 
Am.  B.  R.  148.  249  Fed.  990. 

194b.  Matter  of  Strlnper  (C.  C.  A.,  2d  Clr.), 
89  Am.  B.  R.  170.  240  Fed.  802. 

1C5.  Tn  re  Dresser  (C.  C.  A..  2d  Clr.),  13  Am. 
B.  R.  747.  135  Fed.  495;  Merchauts'  Nat'l  Bank 
V.  Thomas  (C.  C.  A.,  5th  Clr.),  10  Am.  B.  R. 
299,  121  Fed.  306;  Daoovlrh  v.  Schley  (C.  C.  A., 
6th  Clr.),  13  Am.  B.  R.  752.  134  Fed.  72;  In  re 
Speer  Bros.  (D.  C.  Or.).  16  Am.  B.  R.  524,  144 
Fed.  910;  First  Nat'l  Bank  of  Miles  City  ▼. 
State  Nat*l  Bank  (C.  C.  A.,  9th  Clr.),  12  Am. 
B.  R,  429.  131  Fed.  422.  In  which  it  was  held 
where  there  was  no  sofflcient  evidence  to  sus- 
tain a  finding  that  a  partnership  assumed  the 
Indebtedness  of  one  partner  at  the  formation 
of  the  partnership,  the  notes  of  the  firm  given 
to  a  bank  in  renewal  of  the  indlvidnal  part- 
ner's  Indebtedness,  are  not  partnership  debts, 
where  the  bank  had  notice. 

190.  nibberd  ▼.  MrGlll  (C.  C.  A.,  3d  Clr.).  12 
Am.  B.  R.  101,  129  Fed.  690. 

197.  Compare  Baldwin  on  Bankruptcy  (8th 
ctf.),  p.  618. 

198.  In  re  Blgelow.  Fed.  Cas.  1.397;  Mead  v. 
Bank,  Fed.  Cas.  9.366;  Emery  y.  Canal  Bank. 
V^ed.  Cas.  4,446;  Matter  of  W.  8.  Knbn  &  Co. 
(D.  C.  Pa.).  89  Am.  B.  R.  823,  241  Fed.  935. 
qnotlng  CoUler  on   Bankruptcy   (8th   ed.).  186. 

199.  In  re  Cole  (C.  C.  A.,  2d  dr.),  26  Am.  B. 
B.  302.  affg.  22  Am.  B.  R.  384.  169  Fed.  1002; 


Matter  of  W.  8.  Kuhn  &  Co.  (D.  C,  Pa.).  39 
Am.   B.    R.   823,  241    Fed.   035. 

t09.  Buckingham  t.  First  Nat.  Bank  (C.  C.  A., 
6th  Clr.).  12  Am.  B.  R.  465.  131  Fed.  192;  Rob- 
inson ▼.  Seaboard  Nat.  Bank  (C.  C.  A.,  3d  Cir.). 
41  Am.  B.  R.  263,  247  Fed.  €67,  affff.  39  Am.  B. 
R.  823,  241  Fed.  935;  Bank  of  ReidsvlUe  t.  Bur- 
ton (C.  C.  A..  4th  Clr.),  43  Am.  B.  R.  374.  259 
Fed.  218. 

Donble  proof  of  debts. —  In  the  cnse  of  In  re 
McCoy  (C.  C.  A.,  7th  Or.),  17  Am.  B.  R.  760, 
150  Fed.  106,  it  was  held  that  where  partners 
for  the  benefit  of  the  firm  borrowed  money 
upon  their  indlvldnnl  credit,  the  lender,  after 
the  receipt  of  a  dividend  from  the  partnership 
estate,  might  prove  for  the  balance  of  his 
claim  against  the  bankrupt  estate  of  the  in- 
dividual partners.  In  this  case  the  court  said: 
"  In  Englor.d  the  old  rule  was  that  in  admin- 
istering the  bankrupt  laws  of  that  country 
double  proof  against  the  partnership  estate  and 
the  individual  estate  was  not  allowed.  This 
rule  has  not  been  followed  in  this  country  and 
there  is  nothing  In  the  bankruptcy  act  showing 
that  this  English  rule  was  Intended  to  be  em- 
bodied in  our  act.  Indeed  It  is  doubtful  if  the 
old  rule  is  now  in  force  in  England."  Citing 
Emyre  v.  Canal  National  Bank,  Fed.  Cas.  4,446; 
In  re  Bradley.  Fed.  Cas.  1,772;  In  re  Farnum, 
Fed.  Cas.  4,674;  Mead  v.  National  Bank  of 
I^afayette,  Fed.  Cas.  9,366.  6  Blatchf.  180;  lu 
re  Blgelow,  Fed.  Cas.  1.397.  3  Ben.  146. 

A  claim  in  the  nature  of  a  tort  for  false  rep- 
resentations   alleged    to    have    been    made    by 
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Pabtnees. 


[§  6-h. 


to  a  claimant,  who,  waiving  the  tort,  proved  a  claim  based  upon  an  implied 
contract  against  the  partnership  estate.  Such  contract  is  an  obligation  of 
the  firm  and  not  of  the  individual  members.^^ 


IX.  WHSSS  0N£  OR  MORE  PARTNERS  ARE  SOLVENT. 

a.  In  general. —  Subsection  h  of  this  section  provides  that  ^^  In  the  event  of 
one  or  more  but  not  all  of  the  members  of  a  partnership  being  adjudged 
bankrupt,  the  partnership  property  shall  not  be  administered  in  bankruptcy, 
unless  by  consent  of  the  partner  or  partners  not  adjudged  bankrupt;"  in 
such  case  it  is  made  the  duty  of  the  solvent  partner  to  settle  the  partnership 
business  and  account  for  the  interest  of  the  partner  adjudged  bankrupt  This 
provision  is  new,  but  is  declaratory  of  the  practice  under  the  former  law. 
The  subdivision  contemplates  a  case  where  one  or  more,  but  not  all,  of  the 
members  of  a  partnership  are  adjudged  bankrupt,  while  the  partnership  as 
such  is  not  before  the  court.^^  This  doctrine  seems  to  spring  from  the  fact 
that  bankruptcy  works  a  dissolution  of  the  firm,  and  the  solvent  partner  may, 
therefore,  close  up  the  business  of  the  firm  as  if  the  bankrupt  member  were 
actually  dead.  The  provision  con^nanding  expedition  and  an  accounting  to 
the  trustee  should  also  be  noted. 

b.  Waiver  of  consent. —  The  right  to  administer  is  absolute,  irnless  waived 
by  the  solvent  partner.*^  It  would  seem  that,  by  allowing  an  adjudication  of 
partnership  bankruptcy,  as  by  making  no  response  when  served  with  notice 
as  provided  in  General  Order  VIII,  or  by  failing  to  disclose  the  relation  and 
knowingly  permitting  an  adjudication,  this  right  to  administer  will  be  deemed 
waived.  It  can  also  be  waived  by  a  writing  or  declaration  to  that  effect.^*^ 
If  he  stands  by  without  protest  and  allows  the  assets  of  the  partnership  to  be. 
taken  into  the  custody  and  control  of  the  bankruptcy  court,  he  may  be  deemed 
to  have  given  his  consent.^*  But  his  participation  in  the  bankruptcy  pro- 
ceeding against  his  partner  by  the  presentation  of  an  alleged  provable  claim 
upon  which  he  attempted  to  vote  for  a  trustee  will  not  constitute  a  waiver.^*^ 


members  of  a  firm  inducing  claimants  to  pur- 
chase drafts  may  not  be  proyen  against  the 
individual  assets  of  the  partners  when  a  claim 
has  been  filed  and  allowed  against  the  part- 
nership upon  the  drafts  as  partnership  obli- 
f?ations  in  contract,  it  not  appearing  that  the 
claimants  were  creditors  both  of  the  partner- 
ship and  of  the  Individual  members  thereof. 
Schall  T.  Camors  (C.  C.  A.,  5th  Cir.),  41  Am. 
B.   R.  79,  250  Fed.  6. 

Proof  against  partner  IndlTldnaUy. — Proof 
Of  claim  against  a  bankrupt  partnership  upon 
a  note  of  the  firm,  endorsed  by  a  member 
thereof,  and  also  upon  an  open  account,  ex- 
amined and  held  not  to  constitute  a  proof  of 
claim  against  the  member  of  the  firm  individu- 
ally. Adams  V.  Brown  &  Hill  (C.  C.  A.,  4th 
Cir.),   85  Am.   B.    R.  302,  226  Fed.  688. 

tOl.  Conversion  by  partnership. —  In  the  case 
of  Reynolds  v.  N.  T.  Trust  Co.  (C.  C.  A.,  Ist 
Cir.),  26  Am.  B.  R.  698,  188  Fed.  611,  the  court 
said:  "Where  there  are  separate  and  distinct 
express  contracts  of  the  firm  niid  of  a  copart- 
ner to  pay  a  debt  contracted  by  the  firm,  the 
Tight  to  prove  against  both  estates  may 
be  conceded.  If  one  dealing  with  a  firm  pro- 
cures also  the  individual  undertaking  of  a 
partner  to  answer  for  a  firm  debt,  there  are 
substantial  reasons  for  permitting  him  to  re- 
sort to  both  estates.  An  additional  several 
contract  of  a  partner  is  not  implied  from  the 
firm  transaction,  but  may  be  created  by  a 
distinct  act  of  the  copartner.  As  the  conversion 
In   the  present   case  was   by   the  firm   in   the 


course  of  firm  business,  as  the  actual  partici- 
pation of  tlie  partner  is  not  proved,  as  there  Is 
no  evidence  that  his  Individual  estate  benefited 
by  the  firm  conversion  .  .  .  there  is  difS- 
culty  in  finding  any  substantial  ground  to 
imply  from  the  circumstances  a  separate  con- 
tract of  the  partner,  which  corresponds  to  an 
express  individual  contract  to  answer  for  a 
firm  debt."  See  also  Schall  v.  Camors  (C.  C. 
A..  5th  Cir.),  41  Am.  B.  R.  76,  250  Fed.  6. 

Whipre  friHidnlent  representations  were  mads 
by  partners  in  the  course  of  the  partnership 
business,  for  the  benefit  of  the  firm  and  with- 
out benefit  to  the  partners  as  Individuals,  no 
legal  or  equitable  claim  as  against  the  Indi- 
viduals that  might  be  deemed  to  arise  out  of 
it,  by  waiver  of  the  tort  or  otherwise,  can  dis- 
place the  equities  of  other  creditors,  recog- 
nised in  the  Bankruptcy  Act,  and  put  the 
claimant  for  such  fraud  In  a  position  of  equal- 
ity with  others  who  actually  were  creditors  of 
the  individual  partners.  Schall  v.  Camors  (V.  ] 
S.  Sup.  Ct.),  44  Am.  B.  R.  647,  40  Sup.  Ct  186. 

SOe.  In  re  Junck  &  Balthaxard  (D.  C,  W. 
Va.),  22  Am.  B.  B.  298.  160  Fed.  481. 

Constrnction  of  Section  6  (h). —  Snb-sectlon  h 
of  Section  5  is  not  applicable  to  a  cause  where 
a  partnership  has  been  adjudged  a  bankrupt. 
It  applies  only  where  less  than  all  of  the 
members  of  the  partnership,  but  not  the  part- 
nership itself,  have  been  so  adjudged.  Francis 
V.  McNeal  (C.  C.  A.,  8d,  Cir.),  26  Am.  B.  R. 
666,  186  Fed.  481,  108  C.  C.  A.  469.  affd.  228 
U.   S.   696,  90  Am.  B.   B.  244,  67  L.   Ed.   1029: 


§  6-h.] 


One  OB  Mobs  Pastnebs  Solvent. 
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0.  Application  and  effect  of  snbcection.—  This  sabsection  doee  not  apply 
where  the  solvent  partner  retired  shortly  before  the  bankruptcy  and  holds 
the  continuing  partner's  notes  for  his  interest  in  the  fimu^^  It  merely  pre- 
serves to  an  existing  solvent  partner  the  right  to  administer  the  affairs  of  the 
partnership  if  he  so  desires;  it  has  no  application  to  a  case  where  distinct 
proceedings  are  instituted  against  the  individual  members  of  a  partnership 
but  not  against  the  partneisUp  itself.^^  The  connection  between  subsections 
h  and  c  should  be  noted*  When  construed  together  they  provide  in  effect  that 
when  a  partnership  and  one  or  more  of  the  partners,  but  not  all  of  them  are 
adjudged  bankrupt,  those  who  are  not  so  adjudged  may  administer  the  partner- 
ship property,  and  a  fortiori  their  individual  property,  and  the  court  may 
not  do  so  without  their  consent,  but,  if  the  unadjudicated  members  conaent, 
the  court  may  administer  the  partnership  property  and  their  individual 
estatea^** 

those  who  have  aocumulated  and  preserved 
the  property,  and  liable  to  much  injustice." 
See  also  Matter  of  Solomon  (D.  C,  N.  T.), 
20  Am.  B.  R.  48S,  163  Fed.  140;  In  re  Junck 
&  Balthazard  (D.  C,  W.  Va.),  22  Am.  B.  R. 
298,  169  Fed.  481. 

lUght  of  firm  tmatee  to  administer  aepa- 
rate  estate  of  partner  not  separately  ad- 
judicated.-* In  an  involimtary  proceeding 
Against  a  partnership  whidi  is  unable  to 
pay  its  debts  in  full  even  wHh  separate  es- 
tates of  the  partners,  aa  adjudication  against 
the  partnerukip  alone  authorizes  the  admin- 
istration of  the  separate  estate  of  one  of  the 
partners  by  the  trustee  in  bankruptcy  of  the 
firm,  particularly  where  such  partner  ha^i 
neither  objected  to  the  firm  property  being 
administered  nor  to  failure  to  adjudicate  him 
but  on  the  contrary  consents  to  turn  over 
his  property  for  administration.  Francis  y. 
McNeal,  228  U.  S.  695,  30  Am.  B.  R.  244, 
57  L.  Ed.  1029,  affg.  26  Am.  B.  R.  555,  186 
Fed.  481,  108  C.  0.  A.  459.  See  also  In  re 
Samuels  &  Lesser  (C.  C.  A.,  2d  €ir.),  32 
Am.  B.  R.  436,  215  Fed.  845,  revg.  30  Am. 
B.  R.  293,  207  Fed.  195. 

Appointment  of  solvent  members  as  trus- 
tee.-—Where  a  partnership  and  two  of  its 
three  members  are  insoWent  and  the  third 
member,  although  solvent,  consents  to  the 
administration  of  the  firm  and  individuail  as- 
sets, section  5h  of  the  Bankruptcy  Act  ap- 
plies, and  an  adjudication  against  the  firm 
and  the  two  members  thereof  may  be  had, 
and  all  the  assets  administered  in  the  bank- 
ruptcy court,  and  the  solvent  partner  will 
be  entitled  to  share  in  the  administration 
and  may  be  appointed  trustee.  Hatter  of 
Kobre  et  al.  (D.  C,  N.  Y.),  35  Am.  B.  R. 
389,  264  Fed.  106. 


Mamet  Oil  and  Oas  Co.  v.  Staley  (C.  C.  A., 
5th  Ctr.),  33  Am.  B.  B.  266,  218  Fed.  45. 

2SS.  Marnet  Oil  and  Oas  Co.  v.  Staley  (C.  C. 
A..  6th  Cir.),  38  Am.  B.  R.  266»  218  Fed.  45. 

204.  In  re  Harris  (D.  C.  Ohio).  4  Am.  B.  B. 
132,  106  Fed.  617;  In  re  Meyer  (C.  C.  A,  2d 
Cir.).  3  Am.  B.   R.  559.  98  Fed.  976. 

M6.  In  re  Harris  (Ref..  Ohio).  4  Am.  B.  B. 
182 

266.  Tate  V.  Brinser  (D.  C,  Pa.),  34  Am.  B. 
R.  660.  226  Fed.  878. 

fi07.  In  re  Denning  (D.  C,  Mass.),  8  Am. 
B.  R.  133,  114  Fed.  319. 

fiOB.  fo  re  Mercur  (C.  C.  A.,  3d  CSr.),  10 
AuL  B.  R.  505,  122  Fed.  384;  Mahoney  v. 
Ward  (D.  C,  N.  C),  3  Am.  B.  TL  770,  100 
Fed.  278. 

fi09.  Rights  of  sohrent  partner. —  In  the 
case  of  In  re  Bertenshaw  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  R.  577,  583,  157  Fed.  363,  the 
court  said:  "These  provisions  thus  in- 
terpreted are  fair,  just  and  reasonable. 
The  solvent  partner  cannot  in  any  event 
escape  payment  of  the  debts  of  the  partner- 
ship. His  individual  property  is  subject  to 
attachment,  execution  and  to  the  processes 
of  tEe  law  to  satisfy  them.  He  is  more 
competent  to  manage  the  individual  prop- 
erty and  the  property  of  his  firm  which 
lie  had  the  shrewdness  and  ability  to  ac- 
cumulate, more  competent  to  convert  them 
into  money  and  to  apply  them  upon  his  ob- 
ligations, than  any  trustee  chosen  by  his 
creditors  can  be.  He  knows  the  property, 
its  value,  its  availability  for  various  uses, 
its  market.  He  has  a  vital  interest  in  se- 
curing the  best  price  for  it,  and  the  fact 
that  It  is  his  property,  that  it  is  to  be  ap- 
plied to  his  debts,  gives  him  a  preferential 
equity  to  apply  it  speedily  and  efficiently  to 
the  payment  of  his  obligations.  Th<>  opposite 
process   would    be    uni^^aooable,    unfair   to 


SBOnON  SDL 


:4:4:h7j; 


[ON  OF  BANKRUPTS 

S  6.  Exemption  of  Bankrapts.— a.  This  act  shall  not  affect  the 
allowance  to  bankrupts  of  the  exemptions  which  are  prescribed  by  the 
State  laws  in  force  at  the  time  of  the  filing  of  the  petition  in  the  State 
wherein  they  have  had  their  domicile  for  the  six  months  or  the  greater 
portion  thereof  immediately  preceding  the  filing  of  the  petition. 


Anatocoiu  proTiiioiis:  In  U.  8.:  Act  of  18A7»  |  14  (as  amended  by  Act  of  June  8,  167*$ 
and  by  Act  of  March  23,  1873),  R.  a,  Lfi046;  Act  of  1841,  |  3;  Act  of  1800.  |  84, 
35»  53. 

In  Eng.:     Act  of  1883,  9  84  {%). 

In  Can.:    Act  of  1919,  9  25. 

CroM-refeiences:  To  the  law:  Power  of  oourt  of  bankruptcy  to  determine  ezempttoofl^ 
I  2(11).  Schedules  of  bankrupt  to  oontain  elaim  of  ezemptiooB,  |  7-«(8).  Sehednlee 
to  be  prepared  by  referee  in  eaee  of  bankrupt's  failure,  {  89-&  (6).  Trustee  to  Ml 
apart  bankrupt's  ezemptions»  I  47-a(ll).  Property  recovered  by  trustee  to  be 
part  of  estate  of  bankrupt  unless  exempt,  9  67-e.  Exempt  property  not  to  psM  to 
trustee,  {  70-a. 

To  the  General  Orders:  Amendment  of  schedules,  XI.  Trustee  to  report  as  to  ennp- 
tions  set  apart,  XWL 

To  the  Forms:  Tnatee'e  report  of  exempted  property  —  Official,  No.  47.  Bdiednlee 
eontaining  olsim  of  exemption.  Form  No.  1,  Schedule  D(6).  Order  determining 
exemptions  when  no  trustee  appointed,  6upp.  Forms,  No.  77.  Exceptions  to  trusteed 
report,  Supp.  Forms,  No.  76.  Order  determining  exemptiims,  Supp.  Forms,  Nob  Tt. 
by  bankrupt  for  review  of  referee's  order  on  exemptions,  Supp.  Former  No*  80. 
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(2)  Watches,  wbabing  appabel^  imfmmentb  of  tbade  and  tbs 
UKE,  229. 
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(5)  Pension  money,  236. 

(6)  Unpaid  pubchase  money,  236. 
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Tf.  Praotioe — Gontinned. 

d.  Claim  of  specific  property,  238. 

e.  Sale  hy  trustee  and  exemptions  out  of  proceeds,  240. 

f .  Exceptions  to  trv^tee^  report,  240. 

(1)  In  general,  240. 

(2)  Who  may  take  exceftionb;  bight  op  bankrupt,  241. 

(3)  Report  and  exceptions  as  pleadings,  242. 
g.  Allowance  of  exemptions;  proof  required^  242. 
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I.  history  and  constitutionality. 

a.  History  in  general. —  Ever  since  bankruptcy  laws  ceased  to  be  essentially 
penal,  allowances  or  exemptions  to  the  bankrupt  have  been  sanctioned  by 
statute.  The  law  takes  his  property  from  him  and  gives  it  to  his  creditors. 
Anglo-Saxon  jurisprudence,  however,  has  for  nearly  two  centuries  decreed 
either  that  the  creditors  shall  make  the  bankrupt  an  allowance  such  as  will 
keep  him  and  his  family  from  want  until  he  can  begin  again,  or  else  shall 
permit  him  to  retain  a  specific  sum  to  the  same  end.  The  former  is  at  present 
the  English  method;  the  latter  the  American  and  Canadian.  By  §  64(2)  of 
the  English  act  of  1883  the  trustee,  with  the  permission  of  the  committee  of 
inspection,  may  from  time  to  time  make  an  allowance  to  the  bankrupt  for  his 
support  and  that  of  his  family.  Formerly,  the  English  bankrupt  was  given  a 
certain  proportion  of  his  assets  for  the  same  purposa^ 

b.  In  the  United  States. —  Our  first  law,  besides  exempting  wearing  apparel 
and  beds  and  bedding  (§  18)  and  giving  an  allowance  for  the  necessary 
support  of  the  debtor  and  his  family  during  the  pendency  of  his  proceeding 
(§  58),  allowed  him  a  small  percentage  of  the  assets,  with  an  upward  limit 
as  to  the  total,  but  on  a  sliding  scale  dependent  on  dividends  paid  to  creditors. 
This,  though  generous,  was  at  least  uniform  throughout  the  country.  The 
law  of  1841  was  also  uniform;  under  it  (§  3)  wearing  apparel,  household 
furniture,  and  other  necessary  articles  to  the  value  of  not  over  $300,  were 
set  aside  by  the  assignee  for  the  bankrupt.  The  law  of  1867,  as  amended 
(R.  S.,  §  5045),  re-enacted  the  provisions  of  the  previous  law,  though  increasing 
the  upward  limit  to  $500,  and,  in  addition,  after  exempting  the  arms  and 
equipment  of  one  who  had  served  as  a  soldier,  gave  effect  to  the  exemption 
laws  of  the  States  to  such  extent  as  such  laws  were  more  liberal  than  the 
bankruptcy  law.  From  this  latter  idea,  our  present  far-reaching  clause  on 
exemption  sprang.  In  a  country  where  trade  is  necessarily  liquid,  and,  owing 
to  our  division  into  States,  the  dangers  from  diverse  exemption  laws  great, 
by  the  express  provision  of  the  Federal  statute,  the  State  and  not  the  Federal 
law  determines  what  portion  of  his  estate  a  bankrupt  may  retain.  The  law 
as  to  exemptions  remains  as  originally  passed.  That  the  result  is  inequitable 
is  as  true  as  it  is  that  a  remedy  in  the  nature  of  a  uniform  national  exemption 
law  is  for  the  time  impossible.    Thus,  to-day,  in  some  States  fhe  law's  allow* 

1.  Compare  Miassachuseits  InBoIvency  Imm,  e.  163,  Revised  Laws  of  1901. 
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anoe  of  bread  money  is  the  same  as  that  under  the  law  of  1841 ;  in  ethers^ 
it  is  80  lar^  as  often  to  exhaust  the  estate. 

0.  Constitutionality.—  One  ground  of  attack  on  the  constitutionality  of  the 
bankruptcy  law  of  1867  was  that  it  was  not  uniform  as  to  exemptions.  There 
was  no  authoritative  determination  of  this  question  by  the  Supreme  Court. 
The  lower  courts,  however,  almost  without  exception,  held  that  the  uniformity 
required  by  the  constitution  was  geographical  only,  and  that  the  law  was 
uniform,  though,  in  this  particular,  giving  effect  to  the  local  statutes  of  the 
debtor's  domicile.^  The  Supreme  Court  has  already  settled  the  question  under 
the  present  law,  by  declaring  that  law  constitutional  in  spite  of  its  want  of 
uniformity  as  to  exemptions,  and  holding  that  the  system  is,  in  a  constitu* 
tional  sense,  uniform  throughout  the  United  States,  when  the  trustee  takes 
in  each  State  whatever  would  have  been  available  to  creditors  if  the  bankrupt 
law  had  not  been  passed.^ 

n.  JUSISDICTION   AND   GENERAL   RULES    GOVERNING   EXEMPTIONS. 

a.  In  g^eral. —  It  is  the  purpose  of  this  subdivision  to  set  forth  the  general 
principles  as  found  in  the  numerous  cases  on  the  subject.  For  decisions  under 
the  laws  of  1867  and  1841,  resort  should  be  had  to  the  text  books  and  digests 
of  the  periods.* 

b.  State  statutes  and  decisions  eontrol. —  The  State  law  controls  and  its 
meaning  is  fixed  by  the  interpretation  of  the  highest  courts  of  the  -State.^    It 


9.  In  re  Everett,  Fed.  Cas.  4,579,  9  N.  B. 
R.  90;  In  re  Beckerford,  Fed.  Oae.  1,209; 
In  re  Jordan,  Fed.  Gas.  7,514;  In  re  Smith, 
Fed.  Cas.  12,996;  Darling  v.  Berry,  13  Fed. 
659;  Dozier  ▼.  Wilson,  84  Ga.  301.  Contra, 
In  re  Deckert,  Fed.  Oas.  3,728;  In  re  Duer- 
aon,  Fed.  Cas.  4,117,  13  N.  B.  R.  183. 

8.  Hanover  Nat.  Bank  v.  Moyses,  186 
U.  S.  181,  8  Am.  B.  R.  1;  In  re  Riohard 
(D.  C,  N.  C),  2  Am.  B.  R.  506,  94  Fed. 
633;  In  re  Buelow,  2  N.  B.  N.  Rep.  26,  98 
Fed.  286;  In  re  Koan.  Fed.  Cas.  7,630,  8  N. 
B.  R.  401. 

4.  Coostitiitionality  of  section  as  to  ex- 
emptions.—  The  Supreme  Coiirt  ii)  tlio  case 
of  Hanover  Nat.  Bank  v.  Moyses.  186  U.  S. 
181,  8  Am.  B.  R.  1,  46  L.  Ed.  1113,  concurs 
in  the  view  expressed  W  Chief  JuRtice  Waite 
in  In  re  DcMckert,  2  Hughes,  186,  where  he 
said:  "The  power  to  except  from  the  opera- 
tion of  the  law  property  liable  to  exception 
under  the  exemption  laws  of  the  several 
states,  as  they  were  actually  enforced,  v/as 
at  one  time  questioned  upon  the  ground  that 
it  was  a  violation  of  the  constructional  re- 
quirement of  uniformity,  but  it  has  thus  far 
been  sustained  for  the  reason  that  it  was 
made  a  rule  of  the  law  to  subject  to  the 
payment  of  debts  under  its  operation  only 
such  property  as  could  bv  judicial  process 
be  made  availaible  for  the  same  purpose. 
This  is  not  unjust,  as  every  debt  is  con- 
tracted with  reference  to  the  rights  of  the 
parties  thereto  imder  existing  exemption 
laws,  and  no  creditor  can  reasonably  com- 

I»lain  if  he  gets  his  full  share  of  all  that  the 
aw,  for  the  time  being,  places  at  the  dis- 
posal of  ereditors.     One  of  the  effects  of  a 


bankrupt  law  is  that  of  a  general  ezeeation 
issued  in  favor  of  all  the  creditors  of  the 
bankrupt,  reaching  all  his  property  subject 
to  levy,  and  applying  it  to  the  paymeivt  of 
all  his  debts  according  to  their  respective 
priorities.  It  is  quite  proper,  therefore^ 
to  confine  its  operation  to  such  property  as 
other  legal  process  could  reach.  A  rule 
which  operates  to  this  effect  througlhout  the 
United  States  is  uniform  within  the  mean- 
ing of  that  term  as  used  in  the  ConstituT 
tion." 

6.  See  for  instance  American  IMgest, 
Cenftury  Edition,  "Bankruptcy,"  SS  656-678. 

6.  In  re  Duerson,  Fed.  Oas.  4,117;  In  re 
Camp  (D.  C,  Ga.),  1  Am.  B.  R.  166,  91 
Fed.  145;  In  re  Stevenson  A  King  (D.  C., 
N.  C),  2  Am.  B.  R.  230,  93  Fed.  789;  In  re 
Buelow,  98  Fed.  86;  In  re  Tobias  (D.  C, 
Va.),  4  Am.  B.  R.  555,  103  Fed.  68;  Rich- 
ardson v.  Woodward  (C.  C.  A.,  4th  Cir.), 
5  Am.  B.  R.  94,  104  Fed.  873;  In  re  Ander- 
son (D.  C,  Mass.),  6  Am.  B.  R.  555,  110 
Fed.  141;  In  re  Manning  (D.  C,  Pa.),  7 
Am.  B.  R.  571,  112  Fed.  948;  In  re  Stone 
(D.  C,  Ark.),  8  Am.  B.  R.  416,  116  Fed.  35; 
Page  V.  Edmunds,  187  U.  S.  596,  9  Am.  B.  R. 
277,  47  L.  Ed.  318;  In  re  Wood  (D.  C, 
Wis.),  17  Am.  B.  R.  93,  147  Fed.  877;  In  re 
Stein  (D.  C,  Fla.),  12  Am.  B.  R.  384,  130 
Fed  377;  In  re  Owlings  (D.  C,  N.  C),  15 
Am.  B.  R.  472,  140  Fed.  739;  In  re  Para- 
more  V.  Bicks  (D.  C,  N.  C),  19  Am.  B.  R. 
130,  156  Fed.  208;  In  re  Pfeiffer  (D.  C,  Pa.), 
19  Am.  B.  R.  230,  155  Fed.  892;  In  re 
Burke  (D.  C,  Oa.),  22  Am.  B.  R.  69,  168 
Fed.  994;  In  re  McCrary  Bros.  (D.  C,  Al«.), 
22  Am.  B.  R.  161,  169  Fed.  485;  In  re  Hast- 
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has  always  been  the  policy  of  Congiees^  both  in  general  legislation  and  im 
bankrupt  acts,  to  give  effect  to  the  State  exemption  laws.^  But  a  court  of 
bankruptcy  will  not  enforce  an  unconstitutional  State  law;*  for  example^ 
where  it  impairs  the  obligation  of  contracts.^  Nor  will  a  State  court  review  a 
determination  by  the  bankruptcy  court  as  to  what  property  is  exempt^  But 
if  there  are  no  State  decisions  construing  a  State  law,  or  such  decisions  ar9 
conflicting,  a  court  of  bankruptcy  will,  if  a  proper  case  is  presented,  construe 
and  apply  the  law  with  a  view  of  carrying  out  the  purpose  and  intent  of  the 
bankruptcy  act.^  Exemption  laws  should  be  liberally  construed.^  If  the 
decisions  are  interpretations  of  State  statutes  they  will  control;  but  if  they 
are  declarations  of  general  law  —  mere  definitions  of  property  —  they  may  be 
disregarded.^ 


mgi  (C.  C.  A.,  6th  Cir.),  24  Am.  B.  R.  860.  151 
Fed.  33;  In  re  Baker  (C.  C.  A..  6th  Cir.).  24 
Am.  B.  B.  411,  182  Fed.  392;  In  re  Bassett  (D. 
C,  Wash.).  26  Am.  B.  B.  800,  180  Fed.  410;  In 
n  Thetford  (Ret  Tex.),  28  Am.  B.  R.  101; 
People's  Natl.  Bank  t.  Mazson  (Sup.  Ct.,  Iowa), 
168  Iowa  818,  33  Am.  B.  R.  765,  150  N.  W.  601; 
Matter  of  Oram  (D.  C,  Ohio),  34  Am.  B.  R.  886^ 
221  Fed.  720;  Grattan  t.  Trego  (C.  C.  A.,  8th 
dr.),  34  Am.  B.  R.  880,  225  Fed.  706;  Matter  of 
Deen  (D.  C,  Cal.  Ref.),  34  Am.  B.  R.  1B6; 
Baton  ▼.  Boston  Safe  Deposit  and  Tmst  Co., 
240  U.  S.  427,  86  Am.  B.  R.  701,  60  L.  Bd.  728; 
Olmsted -SteTenson  Co.  t.  Miller  (C  C.  A.,  0th 
Cir.),  36  Am.  B.  R.  816,  231  Fed.  60;  Matter  of 
Malone's  Estate  (D.  C,  Idaho),  86  Am.  B.  R. 
364,  228  Fed.  566;  Matter  of  Safady  Bros.  (D. 
C,  Wis.).  86  Am.  B.  R.  6.  228  Fed.  638.  But 
not  by  obiter  dicta.  In  re  Sullivan  (C.  C  A., 
8th  Cir.),  17  Am.  B.  R.  578.  148  Fed.  115;  Mat- 
ter of  Hunter  (D.  C.  N.  Y.).  41  Am.  B.  R. 
44S;  Matter  of  Llghtstone  (D.  C.  N.  Y.).  41 
Am.  B.  R.  610,  233  Fed.  456;  Biatter  of  Libby 
(D.  C,  Fla.),  41  Am.  B.  R.  630,  253  Fed.  278; 
Matter  of  BItner  (C.  C.  A.,  7th  C?lr.).  42  Am.  B. 
R.  175,  255  Fed.  48;  Campbell -Thorpe  Grocer 
COb  T.  Watkins  (Ark.  Sup.  (^.).  42  Am.  B.  R. 
804,  206  S.  W.  826;  Matter  of  Samuels  (C.  C. 
A.,  2d  dr.),  42  Am.  B.  R.  434,  254  Fed.  775; 
lAitter  of  Solomou  &  Johnson  (D.  C,  Mich.), 
43  Am.  B.  R.  IS,  254  Fed.  503;  Peyton  t. 
Farmers  Nat.  Bank  (C.  C.  A..  5th  Cir.),  44  Am. 
B.  R.  296,  261  Fed.  326;  Libby  t.  Beverley  (D. 
G.,  Fla.),  44  Am.  B.  R.  605,  263  Fed.  63. 

The  construction  of  the  hifthest  Jvdiclnl  tri- 
bunal of  a  State  of  Its  constitution  and  of  ita 
statutes  which  establish  a  rule  of  property,  la 
controlling  authority  in  the  courts  of  the  United 
States,  where  no  question  of  right  under  the 
eonstitntlon  and  laws  of  the  nation  is  iuvolyed 
In  re  Wood  (D.  C,  Wis.),  17  Am.  B.  R.  03.  147 
Fed.  877.  It  is  well  settled  that  the  debtor  must 
comply  with  the  State  law  in  order  to  claim 
•zemptlons.  In  re  Farish,  Fed.  Cas.  4,667,  2  N. 
B.  R.  168;  In  re  Oalney,  Fed.  Cas.  6,181,  2  N. 
B.  R.  525;  In  re  Jackson,  Fed.  Caa.  7,127.  2 
N.  B.  R.  608:  Guise  t.  State,  41  Ark.  240: 
Brig/BTB  T.  McCuUough,  36  Cal.  642;  Griffin  t. 
Sutherland,  14  Barb.  (N.  Y.),  456,  as  to  effect 
of  decisions  of  State  courts,  see  Am.  Bankr. 
Dig.   I  044.  ^        ^ 

Deelslona  of  territorial  courts. —  How  far  the 
decision  of  the  Supreme  Court  of  the  territory 
Is  binding  on  this  court  may  admit  of  question; 
but  it  would  seem  that  the  decision  of  the 
highest  court  of  the  Territory  construing  a 
territorial  statute  should  hare  the  same  force 
and  effect  as  a  decision  of  the  Supreme  Court 
of  the  State.  This  is  especially  true  where  the 
decision  establishes  or  relates  to  a  rule  of  prop- 
erty. In  re  Scheir  (D.  C.  Wash.),  26  Am.  B. 
R.   730,   188  Fed.   744. 


7.  Etoldan  t.  Stratton,  108  U.  8.  202,  14  Am.  B. 
R.  04,  40  L.  Ed.  1018.  As  to  effect  of  sUte 
statutes  on  exemptions,  see  Am.  Baukr.  Dig.  I 
044. 

Foroe  of  State  exemption  laws. —  From  the 
organization  of  the  Federal  courts  under  the 
judiciary  act  of  1780,  the  law  baa  been  that 
creditors  suing  In  these  courts  conid  not  subject 
to  execution  property  of  their  debtor,  exempt  to 
blm  by  the  laws  -of  the  State;  The  same  mle 
baa  obtained  under  the  bankropt  acts,  which 
haTe  sometimes  Increased  the  exemptiona* 
notably  so  nnder  the  act  of  1867.  bat  haTe  nerer 
lessened  or  diminished  them.  An  Intention  on 
the  part  of  Congress  to  violate  or  abolish  thin 
wise  and  uniform  rule  obsenred  from  the  crea- 
tion of  our  Federal  system  should  be  made  te 
appear  by  clear  and  unmistakable  language; 
It  will  not  be  presumed  from  a  doubtful  or 
ambiguous  provision  fairly  susceptible  of  any 
other  construction.  Steele  v.  Buel  (C.  CL  A., 
8th  Cir.).  5  Am.  B.  R.  100,  104   Fed.  0T2. 

The  Bankruptcy  Act  does  not  ercale  any  per- 
sonal or  bomcstcad  exemptions  In  favor  of  the 
bankrupt,  l^ut  merely  preserves  to  him  the  fill 
benefit  of  such  exemptions  as  at  the  time  of  ad- 
Judication  he  is  entitled  to  under  the  State 
law.  Matter  of  Star  Spring  Bed  Co.  (D.  C, 
N.  J.),  40  Am.  B.  R.  1,  243  Fed.  057. 

0.  In  re  Bveritt,  Fed.  Cas.  4,670.  0  N.  B.  R. 
00;  In  re  DUlard,  Fed.  Cas.  8,012,  2  Hughes,  106. 

0.  Gunn  t.  Barry,  15  Wall.  610,  21  L.  Bd.  212. 

10.  Woolfolk  V.  Murray,  44  Oa.  138;  Maxwell 
T.  McCune,  37  Tex.  515. 

11.  Richardson  v.  Woodward  (C.  C.  A.,  4th 
Cir.),  5  Am.  B.  R.  04,  104  Fed.  873,  ddne 
Marly  v.  Lake  Shore  R.  Co.,  146  U.  8.  162.  ^ 
L.  Ed.  025;  Provident  Sav.  Institution  t.  Mas- 
sachusetts, 6  Wall.  630,  18  L.  Ed.  007;  Randall 
T.  Bingham,  7  Wall.  641,  10  L.  Ed.  285. 

1«.  Matter  of  Irving  (D.  C,  Ariz.),  34  Am. 
B.  R.  300,  220  Fed.  060;  In  re  Andrews  du 
Simonds  (D.  C,  Mich.),  27  Am.  B.  R.  116, 
193  Fed.  776;  Matter  of  Radcliffe  (D.  C.^ 
Ohio) ,  30  Am.  B.  R.  612,  243  Fed.  716 ;  Mat- 
ter  of  Lightstone  (D.  C,  N.  Y.),  41  Am.  B. 
R.  610,  253  Fed.  456.  The  spirit  of  the 
Banlcruptcy  Law  in  the  matter  of  exemptions 
is  one  of  liability,  and,  under  facta  as  pre- 
sented herein,  the  bankruptcy  court  will  al- 
low the  homestead  exemption  recognized  by 
the  state.  In  re  Culwell  (D.  C,  Mont.),  21 
Am.  B.  R.  614,  165  Fed.  828;  Brandt  v. 
Mahew  (C.  C  A.,  9th  ttr.),  33  Am.  B.  R. 
845,  218  Fed.  422. 

13.  Page  V.  Edmunds,  187  U.  6.  506,  0 
B.  R.  277. 
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e.  Betidence  of  banknipt. —  The  section  provides  that  the  laws  of  the  State 
where  the  bankrupt  had  his  domicile ''  for  the  six  months  or  the  greater  portion 
thereof  immediately  preceding  the  filing  of  the  petition  '^  shall  control.^^  It 
makes  no  difference  where  the  property  is  situated,  if  it  is  exempt  under  the 
law  of  the  bankrupt's  domicile.^  The  right  of  the  bankrupt  to  his  exemption 
will  depend  upon  his  place  of  residence  at  the  time  the  petition  is  filed  against 
him.^* 

d.  Claiining  exemption. —  The  time  and  manner  of  claiming  exemptions  are 
regulated  by  the  bankruptcy  act,  and  the  general  orders  and  forms  applicable 
thereto.*^  Where  the  right  exists  it  must  be  claimed  as  prescribed  by  the  act** 
It  was  not  the  intent  of  the  section  to  enlarge  the  exemptions  available  to  the 
bankrupt  under  the  State  law ;  ^  if  exempt  property  is  not  subject  to  levy  and 
sale  under  a  State  statute,  it  caimot  be  made  to  respond  under  the  Federal 
act*^ 

e.  Juiisdietion  of  court  of  bankmptoy. — (1)  In  general. —  A  court  of 
bankruptcy  has  jurisdiction  to  determine  the  merits  of  the  bankrupt's  claim 
to  exemptions,  but,  as  a  rule,  has  no  jurisdiction  over  the  property  claimed, 
except  to  set  it  aside  for  his  use  ^  and  cannot  order  its  sale,^  or  enforce  a 


14.  In  re  Chrimes   (D.  C,  N.  C),  2  Am. 

B.  R.  160>  94  Fed.  800;  In  re  Woodard  (D. 

C,  N.  C),  2  Am.  B.  R.  339,  96  Fed.  260; 
In  re  Bnelow  (D.  C,  Wiaah.),  3  Am.  B.  R. 
880,  08  Fed.  86;  In  re  McOutchen  (D.  C, 
8.  C),  4  Am.  B.  R.  81,  100  Fed.  779;  In  re 
Lynch  (D.  0.,  Oa.),  4  Am.  B.  R.  262,  101 
Fed.  579;  'MxjCarfy  ▼.  Coffin  (C.  C.  A.,  5th 
dr.),  18  Am.  B.  R.  148,  150  Fed.  307;  Dmi- 
ean  v.  Ferguson-McKinney  Co.  (C.  C.  A., 
5th  Cir.),  18  Am.  B.  R.  155,  150  Fed.  269; 
In  re  O^ara  (D.  C,  Pa),  20  Am.  B.  R.  714. 
162  Fed.  825. 

16.  In  re  Sterent,  2  BIm.  878,  Fed.  Ou. 
38,382;  Campbell -Thorpe  Grocer  Co.  t.  Watkint, 
(Ark.  9ap.  Ct),  42  Am.  B.  R.  804,  200  &  W. 
83QL 

1«.  Id  re  Baeeett  (D.  C,  Wash.),  26  Am.  B. 
R.  800^  189  Fed.  4ia  See  caaee  cited  under 
**  Right  of  Bankrupt  to  EvemptUma"  po9t,  p. 


17.  In  re  Friedrich  (C.  0.  A.,  2d  Cir.), 
8  Am.  B.  R.  801,  100  Fed.  284;  In  re  Kane 
(C.  C.  A.,  7th  Cir.),  11  Am.  B.  R.  533,  127 
Fed.  552;  Matter  of  McClintock  (D.  C, 
Ohio,  Ref.),  13  Am.  B.  R.  606;  Lipman  ▼. 
Stein  (C.  C.  A.,  3d  Gir.),  14  Am.  B  R.  30, 
134  Fed.  235;  Burke  ▼.  Qnarantee  T.  &  T. 
Co.  (C.  C.  A.,  3d  dr.),  14  Am.  B.  R.  81, 
134  Fed.  562.  In  re  Culwell  (D.  C,  Hon.), 
21  Am.  B.  R.  614,  165  Fed.  828 ;  In  re  Bum- 
ham  (D.  0.,  Waah.),  30  Am.  B.  R.  270,  202 
Fed.  762;  Brandt  v.  Mayhew  (C.  C.  A.,  9th 
Cir.),  33  Am.  B.  R.  845,  218  Fed.  422. 

The  roles  and  forma  in  regard  to  exemp* 
tiona  preaerihed  hy  the  Supreme  Court  under 
the  4>uikruptev  act  have  tae  force  and  effect 
of  law,  and  where  a  bankrupt  fails  to  make 
claim  for  exemption  in  the  manner  and 
within  the  time  legally  prescribed  there- 
for, he  thereby  waives  any  right  to  the  ex- 
emption that  he  might  have.  .  In  re  Oerber 
(C  C.  A.,  0th  Cir.),  26  Am.  B.  R.  608,  186 
Fed.  693. 

18.  In  re  Kane  (C.  C.  A.,  7th  dr.),  11 


Am.  B.  R.  633,  127  Fed.  552,  in  whidi  the 
court  says:  ''Courts  of  bankrupt<7  are 
not  controlled  aa  to  the  time  or  the  man- 
ner in  which  claims  for  exemptions  may 
be  preferred  in  bankruptcy.  The  exemptions 
provided  by  the  law  of  the  state  are  afiowed 
or  the  bankruptcy  act,  but  the  manner  of 
olaiming  such  exemptions,  and  of  settinflr 
them  apart  and  awarding  them,  is  regulated 
1^  the  bankruptcy  act'*  In  re  FriedrTdh  (C. 
C.  A.,  6th  dr.),  3  Am.  B.  R.  801,  100  Fed. 
284;  Lipman  v.  Stein  (C.  C.  A.,  8d  dr.),  14 
Am.  B.  R.  30,  134  Fed.  236;  In  re  Le  Vay 
(IX  CL,  Vtu),  U  Am.  B.  R.  114,  125  Fed. 
0201. 

19.  In  re  Boyd  (D.  C,  Iowa),  10  Am.  B. 
R.  337,  120  Fed.  999. 

Ml  Sraalley   v.   Laugenour,   196  U.   S.   93, 
49  L.  Ed.  400,  13  Am.  B.  R.  692;  In  re  Fiahec 

(D.  C,  Va.),  15  Am.  B.  R.  652,  142  Fed. 
205. 

81.  In  re  damp  (D.  C,  Oa.),  1  Am.  B.  R. 
165,  91  Fed.  749;  Li  re  Hatch  (D.  C,  Iowa). 
4  Am.  B.  R.  849,  102  Fed.  280;  In  re  Hill 
(D.  C,  Ghu),  2  Am.  B.  R.  798,  96  Fed.  185; 
Woodruff  V.  Cheevea  (C.  C.  A.,  5th  dir.),  6 
Am.  B.  R.  296,  105  Fed.  601,  revg.  In  re 
Woodruff  (D.  a,  <a«.),  2  Am.  B.  R.  678,  96 
Fed.  317;  In  re  Little  (D.  C.,  Iowa),  6 
Am.  B.  R.  681,  110  Fed.  621;  Powers  Dry 
Goods  Co.  V.  Nelson  (D.  C,  N.  D.),  10  N. 
Dak.  580,  88  h.  W.  703,  7  Am.  B.  R.  506, 
and  foot-note;  In  re  Jackson  (D.  C,  Fa.), 
8  Am.  B.  R.  594,  116  Fed.  46;  Lockwood  v. 
Exchange  Bank,  190  U.  S.  294,  10  Am.  B.  R. 
107,  47  L  Ed.  1061;  In  re  Brumbaugh  (D. 
C,  Pa.),  12  Am.  B.  R.  204,  128  Fed.  971; 
In  re  Boyd  (D.  C,  Iowa),  10  Am.  B.  R. 
337,  120  Fed.  999;  McKenney  v.  Cheney,  118 
Ga.  887,  11  Am.  B.  R.  54,  45  S.  E.  433;  In 

Jt^^Jt^"  <^-  ^"  ^^>'  1«  Am-  B.  R.  177, 
140  Fed.  80;  In  re  Castleberry  (D.  C,  Ga.). 
16  Am.  B.  R.  160,  143  Fed!  1/)18;   U  ti 
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mortgage  against  it^  This  jurisdiction^  so  far  as  it  goes,  is  ezdnsive.^ 
The  Federal  courts  are  not  bound  to  follow  the  State  courts  in  the  matter  of 
the  time  of  filing  the  declaration  of  the  claim  of  exemptions  and  may  allow 
amendment  of  the  claim  after  the  original  schedule  has  been  filed.^ 

(2)  Administration  op  exempt  property. —  As  soon  as  the  right  of  the 
bankrupt  to  the  exemption  claimed  is  determined,  the  court's  jurisdiction 
over  the  exempt  property  ceases.  The  bankruptcy  court  has  no  further  control 
ov€>r  it.  The  court  has  no  power  to  administer  or  distribute  it,  with  the  other 
assets  of  the  bankrupt  estate.^    Where  the  exempt  property  is  commingled 


Highifield  (D.  C,  Pa.),  21  Am.  B.  R.  92, 
168  Fed.  784 ;  In  re  McCrary  Bros.  ( D.  C, 
Ala.),  22  Am.  B.  R.  61,  160  Fed.  485;  In  re 
MaoKiBsic  (D.  C,  Pa.),  22  Am.  B.  R.  817, 
171  Fed.  210;  Matter  of  Cheatham  (>D.  C, 
Ky.),  31  Am.  B.  R.  520,  210  Fed.  370; 
Matter  of  Haas  (D.  €.,  Pa.),  32  Am.  B.  R. 
284,  213  Fed.  694.  Bank  of  Mendon  v.  Mell 
(Kan.  City  Ct.  of  App.,  Mo.),  185  Mo.  App. 
510,  33  Am.  B.  R.  777,  172  S.  W.  484;  Trust 
N"atl.  Bank  v.  Orten  (Okla.  Sup.  Ct.),  43 
Okl.  325,  33  Am.  B.  R.  108,  142  Pac.  1096; 
Matter  of  Dean  (D.  C,  Cal.  Ref.),  34  Am. 
B.  R.  156;  Matter  of  Brown  (D. C,  Ky.), 
35  Am.  B.  R.  826.  228  Fed.  633;  Blatter  of  Ditt- 
mar  (C.  C.  A.,  3d  Cir.),  41  Am.  B.  R.  690,  248 
Fed.  606;  Matter  of  Braun  <D.  C,  Pa.),  43  Am. 
B.   R.   696,  200   Fed.  306. 

Exempt  property  not  In  poaaessloa  of  court.— 
Exempt  property  la  never  really  In  tbe  bank- 
ruptcy court,  Dor  la  tbe  owner  dlrested  of  bla 
title  wbere  be  properly  nrges  bis  claim  for  ex- 
emption. Tbe  court  baa  no  JurlBdictlon  of  It 
except  to  set  it  aside  as  exempt  property.  Bo- 
jrart  T.  Cowboy  State  Bank  and  Trust  Co. 
(TTex.  ClT.  App.).  37  Am.  B.  B.  387.  182  8.  W. 
67a 

W.  Ingram  v.  Wilson  (C.  C.  A.,  8tb  Clr.),  11 
Am.  B.  R.  102,  125  Fed.  913;  Hugbes  t.  Se- 
bastian County  Bank  (Ark.  Sup.  Ct.),  39  Am. 
B.  R.  866,  195  S.  W.  864. 

tS.  In  re  Hatcb  (D.  C,  Iowa),  4  Am.  B.  R. 
849,  102  Fed.  280,  and  note. 

f4.  In  re  Orerstreet  (D,  C.  Ark.  Ref.),  2  Am. 
B.  R.  486;  In  re  Bragg,  2  N.  B.  N.  Rep.  82; 
In  re  Nnnn  (Ref.  6a.),  2  Am.  B.  R.  664;  Mc- 
Oaban  t.  Anderson  (C.  C.  A.,  4th  Cir.),  7  Am. 
B.  R.  641,  113  Fed.  115;  In  re  Ludns  (D.  C. 
Ala.),  10  Am.  B.  R.  653,  124  Fed.  455,  and  eases 
cited;  Lun  t.  Henry  (Hawaii  Sup.  Ct.),  35  Am. 
B.  R.  795,  22  Haw.  160;  Campbell-Tborpe 
Grocer  Co.  (Ark.  Sup.  Ct.),  42  Am.  B.  R.  894, 
206  S.  W.  826. 

85.  Matter  of  Irring  (D.  C,  Aria.),  84  Am.  B. 
R.  399,  220  Fed.  969. 

20.  Bell  y.  Dawson  Grocery  Co.,  12  Am.  B. 
R.  161,  120  Fed.  628;  In  re  Lucius  (D.  C,  Ala.), 
10  Am.  B.  R.  663,  124  Fed.  455;  Ingram  t.  Wil- 
son (C.  C.  A.,  8th  Clr.),  11  Am.  B.  R.  192,  125 
Fed.  913;  In  re  Paramore  St  Ricks  (D.  C,  N. 
Car.),  19  Am.  B.  R.  130,  156  Fed.  208;  In  re 
Blancbard  &  Howard  (D.  C.  N.  Car.),  20  Am. 
B.  R.  422.  161  Fed.  797;  First  National  Bank  of 
Clereland  t.  Orten  (Okla.  Snp.  Ct.),  43  Okl. 
825.  33  Am.  B.  R.  108,  142  Pac.  1006;  Matter  of 
Ange  (D.  C,  Mont),  39  Am.  B.  R.  89,  238  Fed. 
621. 

Bankruptcy  court  may  not  administer. — 
Exempt  property  never  becomes  assets  in  the 
bankniptcy  court  for  administration.  Be- 
yond setting  it  a<)ide  the  trustee  has  no  con- 
cern with  it.     In  re  Edwards   (D.  C,  Ala.), 


19  Am.  B.  R.  632,  156  Fed.  794;  In  re  Sea- 
bbldt  (D.  C,  N.  Car.),  8  Am.  B.  R.  67,  113 
Fed.  766;  In  re  Wells  (D.  C,  Mo.),  8  Am. 
B.  R.  75,  105  Fed.  762;  In  re  Seydel  (D.  C, 
Iowa),  0  Am.  B.  R.  255,  118  Fed.  208;  In 
re  Hill  (D.  €.,  Ga.),  2  Am.  B.  R.  798,  96 
Fed.  185;  Sharp  v.  Woolslare  ((Sup.  Ct., 
Pa.),  25  Pa.  Super.  Ct.  251,  21  Am.  B.  R.  88; 
In  re  Culwell  (B.  C,  Mon.),  21  Am.  B.  R. 
614,  165  Fed.  828;  In  re  MacKissic  (D.  C, 
Pa.),  22  Am.  B.  R.  817,  171  Fed.  259. 

Control  ceases  on  setting  apart  exempt 
property. —  In  the  case  of  ijockwood  v.  £x- 
chanf^  Bank,  190  U.  S.  294,  10  Am.  B.  R. 
107,  47  L.  Ed.  1061,  the  court  said:  "The 
fact  that  the  Act  of  1896  confers  upon  the 
court  of  bankruptcy  authority  to  control  ex- 
empt property,  in  otder  to  set  aside  and  thus 
exclude  it  from  the  assets  of  the  iMinkrupt 
estate  to  be  administered,  offers  no  grotmd 
for  holding  that  the  court  of  bankruptcy 
must  administer  and  distribute,  as  included 
in  the  assets  of  the  estate,  the  very  prop- 
erty which  the  act  in  unambiguous  lan- 
guage declares  shall  not  pass  from  the  bank- 
rupt or  become  part  of  the  buikrupt  assets. 
The  two  provisions  of  the  statute  must  be 
construed  together  and  botb  be  given  effect. 
Moreover,  the  want  of  power  in  Uie  court  of 
bankruptcy  to  administer  exempt  property, 
is  shown  by  tiie  context  of  the  act,  since 
throughout  its  text  exempt  property  is  con« 
trasted  with  property  not  exempt,  the  latter 
alone  constituting  the  assets  of  the  bank- 
rupt estate  subject  to  administration." 

The  bankruptcy  court  may  exercise  juris- 
diction over  exempt  property  only  to  the 
extent  necessary  to  see  that  the  trustee  sets 
it  aside  and  to  dispose  of  such  questions  as 
may  arise  incident  to  that  OTocess.  In  re 
Jackson  (D.  C,  Pa.),  8  Am.  B.  R.  694,  116 
Fed.  46.  The  language  in  section  6,  together 
with  that  used  in  70-a,  leaves  no  room  to 
doubt  that  exempt  property  which  has  been 
set  apart  to  the  bankrupt  is  not  subject  to 
administration  by  the  trustee  or  by  a  court 
of  bankruptcy.  Woodruff  r.  Cheeves  (C.  C. 
A.,  5th  Cir.),  5  Am.  B.  R.  296,  105  Fed.  601; 
In  re  Remmerde  (D.  a,  Iowa),  30  Am.  B.  R. 
701,  206  Fed.  826. 

Jurisdiction  of  bankntptcy  court  OTSr  cs- 
empt  property.— The  action  of  the  trustee 
in  bankruptcy  in  setting  apart  to  the  bank- 
rupt property  exempt  under  the  State  law 
may  be  excepted  to  and  the  propriety  of  hia 
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and  undivided  from  other  property  of  the  bankrupt  estate,  the  bankruptcy 
eourt  retains  jurisdiction  of  the  property  until  separation  is  made.^  A  court 
of  bankruptcy  has  no  jurisdiction  to  protect  or  enforce  against  exempt  prop- 
erty, which  has  been  set  apart  to  the  bankrupt  liens  or  other  rights  of  creditors 
pertEiining  to  such  property.^  It  cannot  enforce  even  an  admitted  lien  on 
exempt  property,^  or  defend  such  property  from  adverse  claims  that  may  or 
may  not  be  extinguished  by  the  bankruptcy  proceedings.*®  Until  the  bankrupt 
has  established  what,  if  any,  of  the  property  belongs  to  him  as  exempt,  freed 
from  the  claim  of  his  trustee  in  bankruptcy,  he  is  in  no  position  to  maintain 
trover  in  the  State  court  for  the  conversion  of  such  property.*^ 

(8)  Exempt  property  no  part  of  bankrupt  estate. —  The  cases  already 
eited  lead  to  the  conclusion  that  property  set  apart  to  a  bankrupt  under  his 
claim  to  exemption  forms  no  part  of  his  estate  in  bankruptcy.^    Having  set 


action,  either  as  to  whether  the  exemption 
WE8  lawful  or  whether  too  little  of  the  prop- 
erty of  the  bankrupt  has  been  set  apart  is 
open  to  final  determination  by  the  bank- 
ruptcy court;  but  after  the  property  i»  set 
apart  as  exempt  neither  the  trustee  nor  the 
bankruptcy  court  has  any  further  authority 
over  it.  Matter  of  Cheatham  (D.  C,  Ky.), 
SI  Am.  B.  B.  520,  210  Fed.  370. 

Title  to  exempt  property. —  Exempt  prop- 
erty does  not  constitute  any  part  of  the  es- 
tate in  bankruptcy.  Exemptions  are  created 
by  the  State  law,  and  the  function  of  the 
bankruptcy  court  ia  to  sever  the  property 
found  to  be  an  exemption  from  the  estate  of 
the  bankrupt,  the  title  remaining  in  tlie 
bankrupt.  Matter  of  Elkin  (D.  C,  N.  J.), 
34  Am.  B.  R.  134,  218  Fed.  971. 

«7.  Bank  of  Nes  Perce  v.  Ptndel  (C.  C.  A., 
9th  ar.),  28  Am.  B.  R.  69,  193  Fed.  917. 
'  28.  Bogart  T.  Cowboy  State  Bank  A  Trnit 
Co.  (Tex.  ClT.  App.),  37  Am.  B.  R.  387,  182  8. 
W.  d78;  Woodruff  r.  Cheeves  (C.  C.  A.,  6tb 
Clr.),  6  Am.  B.  R.  296.  106  Fed.  601:  Matter  of 
Anderson  (D.  C,  Ga.),  35  Am.  B.  R.  487,  224 
Fed.  790;  Hnghes  v.  Sebastian  Connty  Bank 
(Ark.  Snp.  Ct),  89  Am.  B.  R.  866,  195  8.  W. 
864;  Matter  of  Dittmar  (C.  C.  A..  3d  Clr.),  41 
Am.  B.  R.  690,  249  Fed.  606. 

Enfofvemeiit  of  Hens. — The  better  opinion  Is 
that  the  bankruptcy  court  has  no  Jurisdic- 
tion either  to  enforce  a  Hen  npon  exempt 
property,  nor  to  determine  the  rights  of 
creditors    asaertlnK    a    walTer    against    aucli 

Sroperty;  In  re  Hatch  (D.  C,  la.),  4  Am. 
L  B.  349,  102  Fed.  280;  In  re  Grimes  (D. 
C,  N.  C),  2  Am.  B.  R.  730,  96  Fed.  629, 
holding  that  when  the  exempt  property  has 
passed  out  of  the  possession  and  control  of 
the  ibankruijtcy  court,  such  court  has  no 
longer  eny  jurisdiction  to  defend  the  prop- 
erty from  adverse  claims  or  liens  that  may 
not  have  been  extinguished  by  the  bank- 
ruptcy proceedings,  nor  can  it  entertain  a 
proceeding  to  enforce  a  lien  upon  such  prop- 
erty; In  re  Camp  (D.  C,  Ga.),  1  Am.  fi.  ft. 
166,  91  Fed.  745. 

Whether  any  creditor  has,  under  certain 
conditions,  a  superior  right  in  or  to  the 
exempt  property  of  a  bankrupt  is  a  question 
to  be  litigated  in  the  {State  courts  and  not  in 
the  bankruptcy  courts.  Matter  of  Brown 
(D.  C,  Ky.J,  36  Am.  B.  B.  826,  228  Fed.  533. 


Sale  of  a  homeetead,  which  has  been  set 
aside  as  exempt,  cannot  be  ordered  by  a  bank- 
ruptcy court.  Exempt  property  constitutes 
no  part  of  the  bankrupt's  assets.  Matter  of 
Yungbluth  (G.  C.  A.,  9th  Cir.),  34  Am.  B.  R. 
299,  220  Fed.  110. 

28.  In  re  Hartsell  (D.  O.,  Ala.),  15  Am. 
6.  R.  177,  140  Fed.  30;  In  re  Castleberry  (D. 
C.  Ga.),  16  Am.  B.  R.  169,  143  Fed.  1,018; 
First  National  Bank  of  Portal  v.  Lee  (N. 
Dak.  Sup.  Gt.),  26  N.  Dak.  197,  34  Am.  B. 
R.  666,  141  N.  W.  716,  holding  that  an  at- 
tachment lien  against  exempt  property  is 
not  affected  by  bankruptcy. 

80.  Jeffries  v.  Bartlett,  20  Fed.  496;  Lock- 
wood  V.  Exchange  Bank,  190  U.  S.  294,  10 
Am.  B.  R.  107.  47  L.  Ed.  1061. 

31.  Lun  V.  Henry  (Hawaii  Sup.  Gt.),  35 
Am.  B.  R.  7i>5,  22  Haw.  160. 

88.  Lockwood  v.  Exchange  Bank,  190  U. 
S.  294,  10  Am.  B.  R.  107,  47  L.  Ed.  lOdl^ 
In  re  Brumbaugh  (D.  G,  Pa.),  12  Am.  B.  R. 
204,  128  Fed.  971;  In  re  Le  Vay  (D.  C.,  Pa.), 
11  Am.  B.  R.  114,  125  Fed.  990;  Jewett  ♦. 
Huffman,  14  N.  Dak.  110,  13  Am.  B.  R,  738, 
103  N.  W.  408;  In  re  Edwards  (D.  G,  Ala.), 
19  Am.  B.  R.  632,  156  Fed.  794;  Matter  of 
Snyder  (D.  G,  Pa.),  32  Am.  B.  R.  500.  210 
Fed.  989;  First  National  Bank  v.  Orten 
(Okla.  Sua  a.),  43  0 'J.  325,  88  Am.  B.  R, 
108,  143  Pac  1006.  See  Am.  Bankr.  Dig. 
i960. 

,Jn  re  Yager  (D.  C.,  Pa.),  26  Am.  B.  R.  51, 
182  Fed.  951,  the  court  holds  that  property 
set  apart  to  a  bankrupt  under  his  claim  to 
exemptions^  forms  no  part  of  the  estate,  and 
the  referee  had  no  right  to  diminish  it  by 
allowing  therefrom  among  other  things,  his 
own  commissions  and  expenses,  the  trustee's 
commissions  and  counsel  fees  of  the  attor- 
neys, both  for  the  bankrupt  and  the  trustee. 

A  homestead  Is  not  an  asset  of  a  bankrupt 
Mtate,  and  is  beyond  the  reach  of  creditors  and 
likewise  of  the  trustee  who  represents  them. 
A  voluntary  conveyance  of  a  homestead  is 
not  fraudulent  as  to  creditors,  who  cannot 
take  the  homestead  and  have  no  concern  about 
what  the  grantor  receives.  Seig  v.  Greene 
(G.  C.  A.,  8th  Gir.),  35  Am.  B.lt.  150,  225 
Fed.  955. 
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it  aside  for  his  use  any  creditor  deairing  to  subject  the  property  to  the  pay^ 
ment  of  a  debt  must  pursue  his  remedy  in  the  Stato  court^  A  decree  of  the 
Federal  court  setting  aside  to  a  bankrupt  and  his  wife  certain  land  as  a 
homestead  is  not  binding  upon  a  creditor  who  was  not  a  party  to  the  bank- 
ruptoy  proceeding.^  The  trustee  has  no  title  to  the  azempt  property^  but 
only  a  qualified  right  to  possession.^  The  title  to  such  property  is  in  the 
bankrupt,^  and  descends  to  his  heirs  or  l^al  representatives  upon  his  death.** 
For  instance,  a  policy  of  life  insurance  for  the  benefit  of  the  wife  of  the 
insured,  which  is  protected  from  the  creditors  of  her  husband  by  a  Statd 


85.  Newberrj  Shoe  Co.  ▼.  Collier  (Sup.  Ct, 
Va.)»  111  Va.  288,  29  Am.  B.  B.  130,  es  8.  B. 
074;  Matter  of  Ballard  (D.  C,  Tex.),  41  Am. 
B.  B.  661;  In  re  Baas,  Fed.  Cas.  1«001,  in  which 
Judge  Bradley  eald:  "In  other  words  it  la 
made  as  clear  as  anything  can  be,  that 
such  exempted  property  constitutes  no  part 
of   the  assets   in   bankruptcy.     The  exemption 

If  created  bj  the  state  law  and  the  assignee 
acquires  no  title  to  the  exempt  property.  If 
the  creditor  has  a  claim  against  it,  he  must 

EBecute  that  claim  in  the  court  which  has 
isdiction  over  the  property  which  the 
krupt  court  has  not."  See  In  re  Rem- 
merde  (D.  C,  Iowa),  30  Am.  B.  R.  701,  206 
Fed.  826;  Matter  of  Elkin  (D.  C,  N.  J.),  34 
Am.  B.  R  134,  218  Fed.  071. 

Enforcement  of  chattel  mortgage  against 
exempt  property. —  Where  a  debtor  within 
four  months  of  bankruptcy  executed  a  chat- 
tel mortgage  on  a  stock  of  merchandise  which 
was  declared  to  be  an  imlawful  preference 
and  an  act  of  bankruptcy  and  the  property 
placed  in  the  possession  of  the  trustee  but 
the  bankrupt  allowed  under  the  State  law  to 
select  $300  worth  of  the  merchandise  as  an 
exemption,  the  property  selected  remained  un- 
affected by  the  bankruptcy  proceeding  and 
consequently  subject  to  the  mortgage.  Bank 
of  Mendon  ▼.  Mell  (Kan.  City,  Ot.  of  App., 
Mo.),  185  Mo.  App.  510,  33  Am.  B.  R.  777, 
172  S.  W.  484. 

84.  Bogart  ▼.  Cowboy  State  Bank  k  Trust 
Co.  (Tex.  Civ.  App.),  37  Am.  B.  R.  387,  182 
S.  W.  678. 

86.  See  I  70-a;  In  re  Hill  (D.  C,  Oa.), 
2  Am.  B.  R.  798,  96  Fed.  185;  In  re  Dur- 
ham (D.  C,  Ark.),  4  Am.  B.  R.  760,  104 
Fed.  231;  In  re  Wells  (D.  C,  Ark.),  6  Am. 

B.  R.  308,  105  Fed.  762;  In  re  Mayer   (C. 

C.  A.,  7th  Cir.),  6  Am.  B.  R.  117,  108  Fed. 
090;  In  re  Scabolt  (D.  C,  N.  C),  8  Am.  B.  B. 
07,  113  Fed.  766;  In  re  Nye  (C.  C.  A..  8tb  Clr.), 
13  Am.  B.  B.  142,  133  Fed.  83;  Lockwood  t.  Ex- 
change Bank.  100  U.  8.  204,  10  Am.  B.  B.  107, 
47  L.  Ed.  1061;  In  re  Edwards  (D.  C,  Ala.)t 
10  Am.  B.  B.  032,  156  Fed.  704 ;  Plncns  t.  Mein- 
hard  A  Bro.  (Ga.  8np.  Ct.),  139  Ga.  369,  32  Am. 

B.  R.  123,  77  S.  B.  82;  Matter  of  French   fD. 

C,  N.  Y.),  87  Am.  B.  B.  280,  231  Fed.  255;  Hat- 
ter  of  Ange  (D.  C,  Mont),  30  Am.  B.  B.  80, 
238  Fed.  621 ;  Hughes  t.  Sebastian  County  Bank 
(Ark.  Sup.  Ct),  30  Am.  B.  B.  866,  105  8.  W.  364. 

86.  Schlits  V.  Schatz,  Fed.  Caa  12,400,  2 
Blsa.  248;  In  re  Heater,  Fed.  Caa  6^487,  0 
N.  B.  R.  285;  In  re  Hunt,  Fed.  Caa  6,888, 
0  N.  B.  R.  403;  Bush  t.  Lester,  60  Ga  ITTO, 
15  N.  B.  R.  86;  Simpson  ▼.  Houston,  07 
R   C   344;    WUklnson   ▼.    Waite.    44   Tt   608; 


Bank  of  Nes  Perce  v.  PIndel  (a  C  A.,  Oth 
Cir.),  28  Am.  B.  R.  69,  193  Fed.  017. 

The  title  to  property  of  the  bankrupt^ 
which  is  generally  exempted  by  the  law  of 
the  State  of  domicile  of  the  bankrupt,  re* 
mains  in  the  bankrupt  and  does  not  paae  to 
the  trustee.     Ingram  ▼.  Wilson    (C.  C.  A., 

8th  C»r.),  11  Am.  B.  R.  192,  125  Fed.  913; 
In  re  Nye  (O.  C.  A.,  8th  Cir.),  13  Am.  B.  R. 
142,  133  Fed.  33;  In  re  Orear  (C.  0.  A.» 
8th  Cir.),  26  Am.  B.  R.  521,  189  Fed.  888} 
The  Gregory  Co.  ▼.  Bristol  (C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  938,  191  Fed.  31;  Fdnoaa 
▼.  Meinhard  &  Bro.  (Ga.  Sup.  Ct),  139  tia. 
365,  82  Am.  B.  R.  123,  77  6.  K  82. 

Ught  to  alienate  before  property  set  apazt. 
—  A  bankrupt  may  alienate  the  property  eei 
apart  by  the  bankruptcy  court  before  sooli 
time  as  he  applies  for  and  obtains  a  home- 
stead or  exemption  under  and  by  virtue  of 
the  constitution  and  laws  of  Georgia.  Pincua 
▼.  Heinhard  &  Bro.  (Qa.  Sup.  Ct.),  139  Qtk. 
365,  32  Am.  B.  R.  123,  77  S.  E.  82. 

Homestead,  transfer  by  bankmpt. — A 
bankrupt's  homestead  exemption  when  eei 
apart  by  the  trustee  is  inchoate  and  not  fully 
Hxed  in  him  so  that  he  can  transfer  titled 
until  approved  by  the  referee,  r  until  at 
least  twenty  days  have  dapsed  without  any 
objeetione  being  filed  to  the  allowsnoe.  A 
bankrupt,  to  wnom  a  homestead  exempiioK 
has  been  set  apart,  will  not  be  permitted  te 
immediately,  before  the  approval  of  the 
referee,  transfer  the  amount  received  to  one 
of  several  creditors  to  whom  he  had  given 
notes  with  a  waiver  of  homestead  attMhed. 
Matter  of  Anderson  (D.  C,  Ga.),  35  Am* 
B.  R.  487,  224  Fed.  790. 

Sight  of  bankrupt  to  assign  esemptiona 
prior  to  expiration  of  time  to  file  ezoeptioBa» 
—As  soon  as  property  is  set  aside  to  a 
bankrupt  he  has  an  assignable  interest 
therein  and  be  may  assign  the  property  in 
good  faith,  for  application  to  pre-existing 
debts,  although  the  assignment  is  made  be- 
fore the  expiration  of  the  twenty  days  al* 
lowed,  under  General  (h-der  No.  17,  within 
which  to  file  exceptions.  Taylor  v.  Williams 
(Ga.  Sup.  Ct.),  139  Ga.  581,  32  Am.  B.  B. 
131,  77  S.  E.  386. 

S7.  In  re  Hester,  Fed.  Cas.  6,427,  5  N.  B. 
R.  285;  In  re  Lambert,  Fed.  Cas.  8,026,  3 
N.  B.  R.  426;  Rix  v.  Bank,  Fed.  Cas.  11,869^ 
2  Dill.  367;  Bullymore  v.  Cooper,  46  N.  T, 
236;  Fehley  v.  Barr,  66  Penn.  196. 
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Btatate,  noiver  passeB  to  ihe  tmstee  in  bankraptey  of  the  huflbancL^  The 
fact  that  property  was  subject  to  certain  daima  of  creditors,  does  not  make 
such  property  assets^  to  pass  to  the  trustee  and  to  be  administered  by  him 
with  ihe  other  assets  of  the  estate.** 

(4)  DxTXBMiNATiON  AS  TO  WAiWB  OF  CLAiic. —  The  jurisdiction  of  the 
bankruptcy  court  to  determine  a  claim  that  the  bankrupt  has  waived  his 
exemption  has  been  declared  in  a  number  of  cases,  notwithstanding  the 
principles  hereinbefore  annunciated.^  As  the  law  now  stands,  however,  the 
court  of  bankruptcy  has  no  jurisdiction,  save  by  consent,  to  determine  the 
claim  of  a  creditor  under  a  waiver  contained  in  a  note  or  other  instrument ;  such 
creditor  must  pursue  his  remedy  in  the  State  courts.^  This  principle  may 
not  be  applied  to  its  full  extent  in  a  case  where  the  question  of  ihe  validity  or 
priority  of  a  lien  on  both  exempt  and  nonexempt  property  is  involved^ 


as.  In  re  Orear  (a  C-  A.,  Stli  Cir.),  2S 
Am.  B.  R.  521,  189  Fed.  888,  in  whkh  the 
eourt  Bays:  "  The  tnistee  is  seeking  to  ob- 
tain propertv,  the  title  to  which  he  never 
took.  Tnis  is  not  an  ordinary  claim  of  ex- 
emption. The  trustee,  it  is  true,  is  seeking 
to  obtain  exempt  property,  but  the  trouble 
with  his  daim  is  that  he  has  no  title  to 
the  property  he  seeks  to  hold.  That,  of 
course,  ends  his  contention.     The  property 

Is  not  only  exempt,  but  never  passed  to  him 
and  Is  not  his.  The  statute,  while  in  the 
nature  of  the  exemption  law,  is  more  than 
that;  it  declares  that  this  property  shall 
iirare  to  the  separate  benefit  of  the  wife. 
Ordinary  exemption  laws  leave  the  full  right 
and  title  to  the  property  in  the  debtor." 

88.  In  re  Bailey  (D.  C,  Utah),  24  Am. 
B.  R.  201,  176  Fed.  990,  holding  that  the  tiUe 
io  homei^ead  property  did  not  pass  to  the 
trustee  because  it  was  mortgaged  to  certain 
creditors  together  with  non-exempt  property 
belonfl^mff  to  the  bankrupt,  which  mortgage 
eoBsmv&d  an  unlawful  preference;  a  mort* 
gMe  oonstitating  an  unlawful  preference,  cov* 
sruig  both  exempt  and  nonexempt  property, 
it  only  voidable  as  to  nonexempt  prop- 
ertgr  and  remains  valid  as  to  exempt  prop- 
erty; In  re  WeUs  (D.  C,  Kan.) ,  5  Am.  B.  R. 
80C  105  Fed.  762;  In  re  Remmerde  (D.  C, 

Iowa),  80  Mm.  B.  B.  TOl,  906  Fed.  8M;  Bank 
of  Mendon  v.  Hell  (Mo.,  Kan.  City  Ct  of  App.), 
185  Mo.  App.  510.  88  Am.  B.  R.  777,  1T2  8.  W. 
484;  Matter  of  Aoge  (D.  C,  Mont),  89  Am.  B. 
R.  80,  288  Fed.  82L 

40.  In  re  Boyd  (D.  C,  la.),  10  Am.  B.  R. 
a37,  120  Fed.  999;  In  re  Campbell  (D.  C, 
Va.),  10  Am.  B.  R.  723,  124  Fed.  417;  In 
re  Gordon  (D.  C,  Vt.),  8  Am.  B.  R.  266, 
116  Fed.  446;  In  re  Garden  (D.  C,  Ala.), 
1  Am.  B.  R.  682,  93  Fed.  423;  In  re  Wood- 
ruff (D.  C,  Oa.),  2  Am.  B.  R.  678,  96  Fed. 
317;  In  re  Sisler  (D.  C,  Va.),  2  Am.  B.  R. 
760,  96  Fed.  402. 

41.  Woodruff  V.  Oheevea  (0.  C  A.,  6t]i 
C5r.),  6  Am.  B.  R.  296,  106  Fed.  601,  revg. 
In  re  Woodruff  (D.  C,  Ga.),  2  Am.  B.  R. 
678,  96  Fed.  817;  In  re  Black  (D.  C,  Pa.), 
4  Am.  B.  R.  776,  104  Fed.  28;  Sellers  v. 
Bell  (C.  C.  A.,  6th  dr.),  2  Am.  B.  R.  629, 
94  Fed.  801;  In  re  Ogilvie  (Ref.,  Ga.),  6  Am. 
B.  R.  874;  In  re  Little  (D.  C,  loiwa),  6  Am. 
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B.  B,  881,  110  Fed.  621;  In  re  Swords  (D.  C^' 
Ga.),  7  Am.  B.  B,  436,  112  Fed.  661;  Lockwood 
T.  Exchange  Bank,  190  U.  8.  294,  10  Am.  B.  B. 
107,  47  li.  Ed.  1061;  Ingram  v.  Wilson  (C.  C 
A.,  Sth  ar.),  U  Am.  B.  B.  192,  125  Fed.  918; 
Bell  V.  Dawson  (Ga.  Sap.),  120  Ga.  628,  12  Am. 
B.  B.  1S9,  48  S.  B.  ICO;  Brandt  v.  Hofmayer 
Dry  Goods  Co.  (Ga.  Sup.  Ct),  89  Am.  B.  B. 
882,  92  S.  B.  64.  A  valuable  contribntion  to  tho 
discussion  of  this  qneation  will  be  found  In  re 
Tune  (D.  C,  Ala.),  8  Am.  B.  B.  286,  116  Fed. 
906. 

Jurisdiction  in  respect  to  waive-notes. — 
A  Federal  trustee  in  bankruptcy  is  not  en- 
titled to  the  bankrupt's  exemption  against 
a  creditor  who  has  attached  the  same  by  an 
attachment  execution  issued  and  aerred 
within  four  months  prior  to  bankruptcy  on  a 
judgment  waiving  exemption.  Sharp  ▼. 
Woolslare,  25  Pa.  Super.  Ct.  251,  12  Am. 
B.  R.  306.  Money  allowed  a  bankrupt  *'in 
lieu  of  his  exemption"  may  be  attacned  in 
the  hands  of  the  trustee  on  a  judgment  ren- 
dered against  a  bankrupt  on  a  note  wherein 
the  iMmkrupt  waived  hia  exemption.  Zumpfe 
▼.  Schults,  35  Pa.  Super.  Ct.  106,  20  Am.  B. 
R.  916.  In  the  case  of  In  re  Edwards  (D.  C.» 
Ala.),  10  Am.  B.  R.  632,  156  Fed.  794,  it  wan 
held  that  a  bankruptcy  court  had  no  juria- 
diction  to  compel  the  return  of  money  re- 
ceived by  a  judgment  creditor  as  the  prooeeda 
of  an  execution  sale  of  exempt  proptfty  under 
a  judgment  on  a  promissory  note  secured 
prior  to  adjudication  in  which  note  the  bank- 
rupt waived  all  claim  of  exemption. 

A  judf^nent  creditor  of  a  bankrupt,  who 

holds  a  waiver  of  exemption,  may  have  the 
sheriff  levy  upon  and  sell  the  exempt  prop- 
erty of  the  oankrupt  at  any  time  before 
his  final  disoharge.  First  Nat  Bank  v.  Bart- 
lett  (Sup.  Ct,  Pa.),  36  Pa.  Super.  Ct.  593» 
21  Am.  B.  R.  88. 

The  amendment  of  1910  to  section  47a  (9) 
of  the  bankruptcy  act  does  not  affect  the  pro- 
vision of  section  6,  in  which  the  intention  of 
Congress  is  plainly  expressed,  that  the  bank- 
ruptcy act  shall  not  affect  the  allowance  to 
bankrupts  of  the  exemptions  which  are  pre- 
scribed by  State  laws.  Brandt  v.  Mayhew 
(C.  0.  A.,  9th  €ir.),  33  Am.  B.  R.  845, 
218  Fed.  422. 

49.  In  re  Soper  (D.  C,  Neb.)*  29  Am.  B. 
R.  868,  178  Fed.  924. 
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(5)    JUBISDICTION  IN  BBSPBCT  TO  EXEMPT  PBOPEBTY  AlO)  CUUICS  THXBBOflT. 

—  When  the  exemption  has  been  set  apart  by  the  trustee^  and  he  has  reported 
it  to  the  court  for  its  approval,  and  when  approved  and  the  bankrupt's  ri^t 
to  it  has  been  finally  determined,  the  property  embraced  in  the  exemption 
ceases  to  be  a  part  of  the  assets  to  be  administered  by  the  court  in  connection 
with  the  bankrupt's  estate,  and  the  bankrupt  court  would  have  no  jurisdiction 
to  entertain  a  plenary  suit  in  equity  by  a  creditor  of  the  bankrupt  to  reach 
and  subject  such  exempt  property  to  his  daim.^    So  where  property  claimed 
to  be  exempt  is  attached  in  a  State  court,  such  property  may  be  held  under  the 
attachment  until  it  is  determined  in  bankruptcy  proceedings  what  part  of 
the  attached  property  has  passed  to  the  trustee,  freed  from  the  claim  of  exemp- 
tion,^ and  the  court  may  not  restrain  the  suit  in  which  the  property  was 
attached ;  nor  determine  whether  such  property  was  within  a  waiver  contract 
which  is  the  subject  of  the  suit.**^    A  voluntary  bankrupt  cannot  abandon  his 
bankruptcy  proceeding  after  receiving  all  of  his  propierty  as  an  exemption, 
and  prevent  his  creditor  from  procuring  that  property,  where  he  does  not  have 
the  exemption  allowed  in  the  bankruptcy  court  set  apart  as  a  homestead  in 
the  State  court.'**  Where  after  a  court  of  bankruptcy  has  set  apart  to  a  bankrupt 
his  exemptions,   including  a  note   due  the  bankrupt,   the  trustee,  without 
authority,  "  by  mistake  or  oversight,"  as  he  claims,  proceeds  to  collect  it,  the 
State  court  has  jurisdiction  of  a  garnishment  proceeding  by  a  judgment  creditor 
of  the  bankrupt  against  the  trustee.^''    Prior  to  Bardes  v.  Bank,*®  it  was  thought 
in  some  districts  that  the  still  more  general  power  conferred  on  courts  of  bank- 
ruptcy to  "  determine  controversies  "  gave  the  Federal  courts  jurisdiction  to 
pass  on  the  validity  of  liens  on  the  exempt  property;  that  case,  however, 
clearly  negatived  such  a  view.'*®    And  it  has  not  been  superseded  by  the  amend- 
ment of  §  23-b,^  which  even  now  has  only  to  do  with  suits  to  recover  property.^^ 
f.  Trustees;  rights  and  duties.— The  rights  and  duties  of  trustees  in  respect 
to  exemptions  of  bankrupts  are  indicated  in  §  47-a  (11)  as  supplemented  by 
General  Order  XVII.*^^    In  brief,  if  the  bankrupt  has  duly  asserted  his  claim 
to  exemptions,^  the  trustee  must  estimate  and  determine  the  value  of  ihe 


48.  In  re  Lucius  (D.  C,  Ala.),  10  Am.  B.  R. 
653,  124  Fed.  455;  Woodruff  v.  Cheeves  (C. 
C.  A.,  5th  Cir.),  5  Am.  B.  R.  296,  105  Fed. 
601;  In  re  Seydel  (D.  C,  Iowa),  9  Am.  B.  R. 
255,  118  Fed.  207;  Vitzthum  v.  Large  (D  .C, 
Iowa),  20  Am.  B.  R.  666,  162  Fed.  685;  Pey- 
ton V.  Farmers  Nat.  Bank  (O.  C.  A.,  5th 
dr.),  44  Am.  B.  R.  295,  261  Fed.  326. 

Waiver  of  objection  to  jurisdiction.— Mat- 
ter of  Drag  (D.  C,  Mich.),  43  Am.  B.  R,  59, 
254  Fed.  474. 

44.  Jewett  T.  Huffman  (Sup.  Ct.,  N.  Dak.). 
14  N.  Dak.  110,  18  Am.  B.  R.  788,  103  N.  W. 
49a 

.  46.  Roden  Grocery  Co.   t.    Bacon    (C.   C.  A., 
5th  Cir.),  13  Am.  B.  R.  251,  133  Fed.  515. 

46.  liUibUity  to  execution  of  property  ex- 
empted In  bankruptcy  bnt  not  aet  aside  by 
State  court. —  A  bankrupt  on  his  own  petition 
was  adjudicated  a  bankrupt,  and  had  all  of 
bis  property,  consisting  of  a  stock  of  merchan- 
dise, exempted  in  bankruptcy.  The  property 
was  turned  OTor  to  the  bankrupt,  who  did 
not  have  it  set  apart  as  a  homestead  to  him 
and  his  family  in  the  State  court  More  than 
three  years  after  the  adjudication  in  bank- 
ruptcy, and  after  the  exemption  of  the  prop< 
erty  in  the  bankruptcy  court,  a  creditor 
whose  claim  was  listed  in  the  bankruptcy 
application  brought  suit  on  his  claim,  l^ere 
was    no    plea    or     suggestion     of    bankmptcx* 


Tlie  suit  eventuated  in  a  judgment,  and  an 
execution  based  thereon  was  levied  on  tbe 
•property  exempted  in  the  bankruptcy  court, 
and  a  claim  was  interposed  by  the  bankrupt 
as  head  of  the  family.  No  discharge  has 
been  granted  to  the  bankrupt.  Held,  that 
the  property  is  subject  to  the  fi,  fa,  Balti- 
more Bargain  House  v.  Busby  (Ga.  Sup.  Ct.), 
143  Ga.  734,  35  Am.  B.  R.  119,  85  S.  E.  875. 

47.  Barker-Bond  Lumber  Co.  v.  Whaley 
(Va.  Sup.  a.),  117  Va.  wa,  35  Am.  B.  R. 
sai,  86  S.  E.  160. 

48.  178  U.  S.  524,  4  Am.  B.  R.  163,  44 
L.  Ed.  1175.  For  an  exceptional  case,  see 
In  re  Gordon  (D.  C,  Vt.),  8  Am.  B.  R.  255, 
115  Fed.  445. 

48.  In  re  Hartsell  (D.  C,  Ala.),  15  Am.  B. 
R,  177,  140  Fed.  30. 

50.  See  discussion  under  Section  Twenty- 
three  of  this  work. 

51.  In  re  Brumbaugh  (D.  C,  Pa.),  12  Am, 
B.  R.  204,  128  Fed.  »71. 

52.  See  "Practice''  under  this  section, 
post;  and  also  under  f  47  of  this  work.  Set 
also   "Supplementary   Forms,"  post. 

5S.  I  7-a  (8),  Form  1,  Schedule  B  (5). 
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exemptions  claimed,^  and  make  an  itemized  report  setting  them  off,  within 
twenty  dajs,^  whereupon  any  creditor^  may  except,  and  the  exceptions  will 
be  argued  before  the  referee.  It  has  been  held  that  the  trustee  may  set  apart 
the  bankrupt's  exemption  as  a  ministerial  act  and  then  except  to  the  allowance 
of  the  claim  under  General  Order  XVIL^^  Since  he  has  no  title,  he  may  not 
retain  exempt  property  and  deprive  the  bankrupt  of  his  exemption  on  the 
ground  that  rasets  have  been  withheld.*^^  The  right  of  exemption  will  depend 
upon  conditions  existing  at  the  time  the  petition  in  bankruptcy  is  filed.^  The 
trustee  has  no  title  to  tibe  exempt  property  of  the  bankrupt,  but  it  remains  in 
the  bankrupt.  Where  property  has  been  set  off  to  the  bankrupt  as  a  homestead 
it  cannot  be  sold  by  the  bankruptcy  court,  nor  has  a  trustee  any  equity  therein 
that  can  be  made  the  subject  of  sale.^  Appraisers  cannot  therefore  fix  the 
value  of  the  exemptions  claimed  ;^^  their  services  will,  however,  often  be 
availed  of  by  the  trustee.  Indeed,  this  practice  is  sometimes  sanctioned  by 
district  rules.  Until  the  exemptions  are  fixed,  the  trustee  has  the  right  to 
possession  of  the  property  claimed,  and  the  bankrupt  will  not  be  allowed  com- 
pensation for  caring  for  it^  The  trustee  may  not  deduct  therefrom  the  costs 
and  expenses  incurred  by  the  bankrupt  prior  to  bankruptcy,  on  account  of  the 
bankruptcy  proceedings.*  As  soon  as  the  claim  is  determined  in  favor  of  the 
bankrupt,  the  trustee  should  at  once  surrender  possession,  for  an  exemption  is 
a  matter  of  right  and  the  trustee  may  not  withhold  it  from  him.**  The  duties 
imposed  upon  the  trustee  in  respect  to  the  allotment  of  exemption  may  not  be 
neglected,  or  their  discharge  postponed  until  an  issue  of  fraud  in  regard  to  the 
disposition  of  the  property  is  determined.^  A  trustee  may,  however,  retain 
possession  of  the  fund  which  has  been  allowed  to  the  bankrupt  as  an  exemption 
for  a  reasonable  time,  so  as  to  give  opportunity  to  creditors  claiming  liens 
against  the  fund  to  take  steps  to  enforce  such  liens.**   The  mere  act  of  the 


54.  In  re  Friedrich  (C.  €.  A.,  7th  Cir.), 
8  Am.  B.  R.  801,  100  Fed.  284 ;  In  re  Finkle- 
atein  (D.  C,  Pa.),  27  Am.  B.  R.  229,  192 
Fed.  738. 

06.  General  Order  XVII,  Form  47.  See 
In  re  Manning  (D.  C,  Pa.),  7  Am.  B.  R. 
571,  112  Fed.  948;  In  re  Reese  (D.  C.  Ala.), 
8  Am.  B.  R.  411,  115  Fed.  993. 

66.  In  re  White  (D.  C,  Vt.),  4  Am.  B.  R. 
613,  103  Fed.  774. 

67.  The  trustee  ia  a  creditor^  within  the 
jieaning  of  the  provision  to  General  Order 
17,  thai  ''any  creditor  may  except  to  the 
determination  of  the  trustee"  in  allowing 
the  claim  of  exemption  on  the  ground  of  the 
bankrupt's  fraud.  In  re  Rice  (D.  C,  Pa.), 
21  Am.  B.  L.  202,  164  Fed.  589. 

68.  Matter  of  Elkin  (D.  €.,  N.  J.),  34 
Am.  B.  R.  134,  218  Fed.  971. 

69.  Matter  of  Crum  (D.  €.,  Ohio),  34  Am. 
B.  R.  586,  221  Fed.  729. 

00.  Sullivan  v.  Mussey  (C.  C.  A.,  5th  Cir.), 
25  Am.  B.  R.  781,  184  Fed.  60,  affg.  25  Am. 
B.  R.  91,  179  Fed.  1,007. 

61.  In  re  Grimes  (B.  C,  N*.  Gar.),  2  Am. 
B.  R.  735,  96  Fed.  529.  Contra:  In  re  Mc- 
Cutchen  (D.  C,  S.  Car.),  4  Am.  B.  R.  81, 
100  Fed.  779. 

68.  In  re  Groves  (Ref.,  Ohio),  6  Anf.  B. 
R.  728. 

68.  Matter  of  Humnhreys  (D.  0.,  N.  Car.), 
34  Am.  B.  R.  655,  221  Fed.  997. 


64.  In  re  Brown  (D.  C,  Pa.),  4  Am.  B. 
R.  46,  100  Fed.  441. 

66.  Matter  of  Harrell  (D.  C,  N.  Car.), 
34  Am.  B.  R.  809,  222  Fed.  160. 

To  set  apart  exempt  property. — One  of  the 
first  concerns  of  the  trustee  should  always 
be  promptly  to  set  aside  to  the  bankrupt  any 
exempt  property.  Matter  of  Brown  (D.  C., 
Ky.),  35  Am.  B.  R.  826,  228  Fed.  533.  It 
is  the  duty  of  the  trustee  in  bankruptcy  to 
set  apart  the  bankrupt's  exemptions  from  his 
property  as  soon  as  practicable,  but  it  is 
improper  where  the  bankrupt's  goods  havie 
been  sold  for  about  twenty-five  per  cent,  of 
their  invoice  to  pay  $500  in  cash  from  this 
amount  on  account  of  exemptions,  thus  ab- 
solving about  $2,000  of  the  invoice  value  of 
the  property.  Matter  of  Shrimer  (D.  C, 
N".  Ckr. ) ,  36  Am.  B.  R.  404,  228  Fed.  794. 

66.  Retention  of  fund.— Matter  of  Barneti 
(D.  €.,  Ga.),  32  Am.  B.  R.  585,  214  Fed. 
263. 

In  the  <case  of  In  re  Maynard  t  Co.  (D.  0., 
Ga.),  25  Am.  B.  R.  732,  the  court  fudd: 
''The  exemption  being  in  cash,  and  it  ap- 
pearing that  there  will  be  creditors  wi& 
claims  which  they  will  desire  an  opportunity 
to  enforce  against  the  fund,  notwithstanding 
its  being  set  apart  as  an  exemption  under 
th^  constitution  and  laws  of  Georgia,  the 
fund  will  be  held  hy  the  trustee  for  a  reason- 
able time,  to  give  opportunity  to  creditors 
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trustee  in  setting  apart  exempt  property  has  not  been  given  the  force  of  an 
adjudication.  He  is  required  to  report  the  items  of  exempt  property,  with 
the  estimated  values  thereof,  to  the  court  This  report  may  be  contested,  and^ 
as  between  the  creditor  and  the  bankrupt,  does  not  become  final  and  conclusive 
until  the  court  shall  have  acted  thereon.  The  requirements  of  the  State  law 
in  respect  to  claiming  the  exemption  must  be  compUed  with,  or  the  property 
will  pass  to  the  trustee  freed  from  the  exemption.*®  But  where  the  bankrupt 
made  claim  to  a  share  of  the  proceeds  of  the  sale  of  a  homestead  prior  to  the 
approval  by  the  State  court,  it  was  held  that  he  had  not  waived  his  rights  to  the 
exemption.^  Where  a  bankrupt  has  clearly  indicated  his  intention  not  to  waive 
his  exemption,  and  has  also  specified  the  particular  class  of  property  owned  by 
him,  from  which  he  claims  his  exemption,  it  then  becomes  the  duty  of  the 
trustee  to  select  and  sever  the  exemption  from  the  mass  of  property,  belonging 
to  the  estate,  of  the  character  and  the  class  indicated.^^  Where  a  trustee  in 
good  faith  sells  all  the  bankrupt's  property,  including  the  articles  which  a  bank* 
rapt  has  claimed  as  exempt,  upon  the  assumption  that  the  property  would 
bring  a  better  price  when  sold  as  a  whole  than  when  sold  in  parcels,  he  is 
justified  in  turning  over  to  the  bankrupt  or  his  assignee  the  full  amount  allowed 
as  an  ^cemption  by  the  State  law.^ 

m.  RIGHT  OF  BANKSUPT  TO  EXEMPTIONS. 

a.  Bomicile;  time  and  place. —  Domicile  as  used  in  this  section  means  what 
it  would  mean  were  the  question  one  affecting  jurisdiction  to  adjudga"  Thu8> 
the  law  of  the  domicile  may  be  different  from  the  law  of  the  forum ;  as,  where 
the  place  of  business  is  in  one  State  and  the  residence  in  another.  Domicile 
usually  connotes  personal  presence  in  a  fixed  and  permanent  abode.^  A 
person  must  have  a  1;^&1  domicile,^^  and  the  old  one  always  remains  until  a 
new  one  is  acquired.^  Where  a  man  leaves  his  family  to  avoid  arrest  his 


having  such  claims,  to  take  «tepe  to  enforce 
the  same.  This  the  court  did  in  the  case  of 
In  re  Oastleburj  (D.  €.,  Qa.),  16  Am.  6.  R. 
430,  143  Fed.  1,018,  and  I  thdnk  it  is  in  line 
with  tile  views  of  the  Supreme  Court  in  the 
ease  of  Loekwood  ▼.  Ilzchange  Bank,  190 
U.  S.  294,  10  Am.  B.  R.  107,  47  L.  Ed.  1061." 

07.  Seedig  ▼.  First  Nat'l  Bank  (Tex.  iJti. 
App.),  33  Am.  B.  R.  99,  168  S.  W.  445,  hold- 
ing that  where  in  an  action  by  a  former 
bflbnkrupt  to  recover  damages  for  an  alleged 
wrongful  levy  on  property  claimed  as  exempt, 
the  plaintiiT  alleges  that  his  duly  appointed 
trustee  in  bankruptcv  had  set  aside  the  prop- 
erty described  in  his  petition  as  being  ex- 
empt and  not  subject  to  be  administered  as 
part  of  the  bankrupt  estate,  such  allegation, 
standing  alone,  does  not  charge  that  the 
fact  that  the  property  is  exempt  is  ret  ad- 
judicata,  since  the  report  of  a  trustee  in 
bankruptcy  setting  aside  exemptions,  in  com- 
pliance with  section  47  (11)  of  the  bank- 
ruptcy act,  does  not  become  final  and  oon- 
clunve  as  between  creditors  and  lAie  bank- 
rupt until  acted  upon  by  the  court. 

68.  In  re  Stephens  (D.  C,  Ga.),  8  Am. 
B.  R  63,  114  Fed.  192;  In  re  Boorstin  (D. 
a,  Ga.),  8  Am.  B.  R.  89,  114  Fed.  696; 
In  re  West  (D.  €.,  Oa.),  8  Am.  B.  R.  664, 


116  Fed.  767;  In  re  Wunder  (D.  C,  Pa.)^ 
13  Am.  B.  R.  701,  133  Fed.  821. 

Failure  to  comply. —  Where  a  bankrupt 
makes  a  daim  for  exemptions  in  hia  sched- 
ules, but  in  doing  so  does  not  comply  wiib 
the  requirements  of  the  State  law  in  regard 
to  the  manner  of  making  such  claim  and  fails 
to  designate  the  specific  articles  claimed  aa 
exempt,  his  daim  will  not  be  allowed.  In  r» 
MaUhewB  (Ref.,  Okl.),  20  Am.  B.  R.  369. 

69.  In  re  Eash  (D.  C,  Iowa),  19  Am.  B.  IL 
738,  167  Fed.  996. 

70l  In  re  Andrews  ft  Simonds  (D.  O.^ 
Midh.),  27  Am.  B.  R.  116,  193  Fed.  776. 

71.  In  re  Hutchinson  (D.  C,  Mich.),  2» 
AsL  B.  R.  406,  197  Fed.  1021. 

78.  Bankr.  Act,  |  2  (1). 

78.  Mitchell  v.  U.  S ,  21  Wall.  362-363,. 
22  L.  Ed.  684 ;  Morria  v.  Gilmer,  129  U.  S. 
328,  32  L.  Ed.  690;  In  re  Dinglehoef  Bros. 
(D.  C,  N.  Car.),  6  Am.  B.  R.  242,  109 .Fed. 
866. 

74.  Desmare  v.  U.  S.,  93  U.  8.  610,  2:^ 
L.  Ed.  969. 

76.  Mitchell  ▼.  U.  S.,  21  Wall.  363,  22  L. 
Ed.  684;  Morris  v.  Gilmer,  129  U.  S.  328,  S» 
L.  Ed.  690;  In  re  Schuls  (IX  €.,  Or.),  14 
Am.  B.  R.  317,  136  Fed.  228. 
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•domicile  does  not  changed*  The  domicile  of  a  corporation  is  in  the  State  of 
its  organization^  and  cannot  be  changed.^  The  burden  of  proving  a  change 
of  domicile  bj  the  bankrupt  lies  unquestionably  upon  the  party  who  asserts 
the  change.^  The  time  of  residence,  both  as  to  existing  State  statutes  and 
the  property  claimed,  is  the  time  when,  under  the  statute,  he  is  required  to 
assert  his  claim  of  exemption.^^  His  right  to  such  exemptions  as  are  per- 
mitted by  State  laws,  is  referable  to  the  condition  of  things  as  they  existed  at 
the  time  of  the  filing  of  the  petition**^ 

b.  Assertion  of  claim. —  (l)  Nboxssity  of  assbbtion. —  While  an  exemp- 
tion is  a  matter  of  right,^^  it,  being  personal  to  the  bankrupt,  must  be  asserted 
or  he  will  be  deemed  to  have  waived  it^  What  he  does  not  claim  for  himself 
and  his  family,  he  leaves  in  the  general  fund  for  distribution.^ 

(2)  CoMPLiANOE  WITH  8TATB  BTATUTB. — ^Whether  au  ex^nption  is  a  mere 
personal  privilege  which  must  be  claimed  by  the  bankrupt,  or  is  a  property 
interest  accruing  from  the  statute  itself,  will  determine  the  necessity  of  claim- 
ing the  exemption.  If  the  exemption  is  of  the  former  class  it  must  be  asserted 
with  the  formality  required  by  the  State  statute;  if  it  is  of  the  latter  class, 
the  statute  executes  itself.^  This  only  pertains  to  the  necessity  of  complying 


7«.  In  re  Piler  (D.  C.,  N.  Y.).  6  Am.  B.  R. 
382,  108  Fed.  209. 

77.  Bank  of  Augusta  ▼.  Earl,  13  Pet  6S6, 
10  L.  Ed.  274;  Lafi^eite  Ins.  Co.  ▼.  French, 
IS  How.  484,  16  Lu  Ed.  451 ;  Shaw  t.  Quinoy 
Mlnl^  Co.,  145  XJ.  6.  450,  86  L.  Ed.  758. 

78.  In  re  Qrimea  (D.  a,  N.  C),  2  Am. 
B.  R.  180,  04  Fed.  800. 

Burden  of  proTing  dumgs  of  reaidenoSir— 
In  the  ease  of  In  re  Bassett  (D.  C,  Wash.), 
M  Am.  B.  R.  800,  189  Fed.  410,  tne  oomt 
said;  ^' Under  this  iesitimony  I  am  of  the 
opinion  that  the  referee  properly  found  that 
the  bankrupt  was  a  resident  of  this  State. 
He  was  unquestionably  a  resident  of  the 
State  for  a  considerable  period  of  time  pre- 
ceding the  filing  of  the  petition  in  bank- 
mptoy,  and  the  Durden  of  proving  a  change 
•of  residence  is  upon  those  asserting  tne 
•change." 

7a  See  Bankr.  Act,  |  7  (8) ;  In  re  Grovee 
<Bef.,  Ohio),  6  AnL  B.  R.  728;  In  re  MU- 
ler  (Ref.,  Mo.),  1  Am.  B.  R.  64*.  But  see 
letter  of  Fletcher  (Ref.,  Ohio),  16  Am.  B. 
B.  491;  In  re  Fisher  (D.  C,  Va.),  15  Am. 
B.  R.  652, 142  Fed.  206 ;  In  re  OHara  (B.  C, 
Pa.),  20  Am.  P.  R.  714,  162  Fed.  325,  hold- 
ing that  a  bankrupt's  right  to  exemption 
must  be  determinea  as  of  the  dalte  when 
elaimed;  if  he  is  not  then  a  resident  of  the 
State  his  claim  for  exemption  will  be  d^ed, 
even  though  he  was  a  resident  of  the  State^ 
before  and  since;  In  re  Donahey  (D.  C,  Pa.), 
23  Am.  B.  R.  796,  176  Fed.  458,  holding 
thaA  a  bankrupt's  claim  of  an  exemption  ia 
to  be. determined  as  of  the  date  when  it  is 
asserted,  and  his  absence  thereafter  from  the 
State  as  a  fugitive  from  justice  is  immaterial. 

80.  Mullinix  v.  Simon  (C  C.  A.,  8th  Cir.) 
-28  Am.  B.  R.   1,  196  Fed.  776;  Matter  of 
€rum  (D.  C,  Ohio),  34  Am.  6.  R.  586,  221 
IM  729;  In  re  Bassett  (D.  C,  Wash.),  86 


Am.    B.   R.   800,    189   Fed.   410.     See   Am. 
Bankr.  Dig.,  f  945. 

81.  In  re  Brown  (D.  C.»  Pa.)»  4  Am.  B.  B. 
46,  100  Fed.  441. 

88.  In  re  Bolinger  (D.  C,  Pa.),  6  Am.  B. 
R.  171,  108  Fed.  374. 

Neoessity  to  daim  exemption. —  In  the 
case  of  In  re  Baua^man  (D.  C,  Pa.),  25 
Am.  B.  R.  167,  183  Fed.  668,  the  court  «aid: 
^It  ia  said  that  the  bankruptcy  court  has 
no  jurisdiction  over  exempt  property  except 
to  aei  it  aside.  No  dovmt,  to  a  qualified 
extoxt,  that  is  true,  but  it  does  not  apply 
here.  In  order  to  get  the  benefit  of  tlM 
exemption,  it  must  1^  claimed.  And  until 
it  is,  and  specific  property  has  been  set  off 
under  it,  the  court  nas  full  authority  ttf 
consider  and  dispose  of  what  is  involved. 
It  may  deny  the  bankrupt  his  exemption, 
where  he  has  waived  or  forfeited  it,  or  for 
any  reason  it  cannot  be  rightly  claimed.  It 
is  only  after  the  bankrupt  has  been  found, 
entitled  to  it  and  it  has  been  set  off  to  him, 
that  the  court  loses  its  hold.'*  Citing  In  re 
Highfield  (1>.  C,  Pa.),  21  Am.  B.  R.  92, 
163  Fed.  924. 

88.  In  re  Sloan  (D.  C,  Pa.),  14  Am.  B.  R. 
435,  136  Fed.  873. 

84.  Moran  v.  King,  7  Am.  B.  R.  176,  111 
Fed.  730;  Matter  of  French  (D.  C,  N.  Y.). 
37  Am.  B.  R.  289,  299,  231  Fed.  255,  citing 
text. 

Filing  claim  in  probate  cou*t  under  Ala-  ' 
bama  civil  code. —  Section  4168  of  the  Ala- 
bama civil  code,  requiring  a  claim  of  ex- 
emption to  be  filed  in  the  probate  court  of 
the  proper  county,  only  applies  where  selec- 
tion of  the  exemption  is  made  essential  by 
the  bankrupt's  ownership  of  property  in  ex- 
cess of  the  amount  allowed  him  as  exempt. 
Matter  of  Ziff  (D.  C,  Ala.),  35  Am.  B.  R. 
88,  225  Fed.  323. 
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with  the  provisions  of  the  State  statute  relative  to  asserting  a  claim  of  exemp- 
tion.* 

(3)  Time  of  assebtion. —  He  must  assert  his  claim  to  exemptions  in  a 
court  of  bankruptcy  before  his  discharge,*  and  he  will  not  be  entitled  to  such 
a  claim  in  a  State  court  after  his  disdiarge.^^  It  has  been  held  that  he  may 
claim  his  exemptions  at  any  time  before  the  sale  of  the  property.*  Ajl 
extension  of  the  time  for  filing  a  bankrupt's  schedules  extends  his  time  to  claim 
his  exemption.* 

(4)  Manneb  of  assebtion. —  If  a  voluntary  bankrupt,  he  should  assert 
it  in  the  first  instance  in  Schedule  B  (5)  attached  to  his  petition ;  if  an  involun- 
tary bankrupt,  in  the  same  schedule  when  filed  after  his  adjudication.*  If 
the  claim  of  the  bankrupt  as  contained  in  his  schedules,  does  not  describe 
or  designate  any  particular  property,  such  claim  is  invalid.®^  But  under  a 
State  statute  allowing  a  certain  sum  in  lieu  of  homestead,  a  claim  need  not 
specify  articles  amounting  to  the  sum  allowed,  but  may  ask  for  a  deduction 
to  that  amount  from  a  stock  of  merchandise  or  its  equivalent  in  cash  out  of 
the  proceeds  of  the  estate.^  A  claim  for  exemption  is  sufficient  if  made 
geaierally  under  the  State  exemption  laws,  and  it  is  not  necessary  to  refer 
precisely  to  a  particular  statute.*^*  The  manner  in  which  the  claim  for  exemp- 
tion shall  be  made  is  a  mere  matter  of  procedure,  and,  as  in  other  cases,  amend- 
ments may  be  allowed  to  effect  justice  between  the  parties.^^ 

0.  Waiver  of  claim. — ^^(1)  In  gbnbbal. —  The  principle  that  a  debtor  may 


86.  In  the  case  of  In  re  Fieher  (D.  C, 
Va.),  15  Am.  B.  R.  652,  142  Fed.  205,  the 
court  «toted:  "In  a  laudable  effort  to  fol- 
low the  supposed  viewB  of  ithie  court,  the 
referee  has,  it  appears,  been  misled  by  the 
opinion  in  In  re  Gamer  (D.  C,  Va.),  8  Am. 
B.  R.  263,  115  Fed.  200.  By  that  opinion, 
nothing  more  was  intended  than  was  ex- 
pressed. The  state  law  makes  the  execution 
and  filing  for  record  of  a  homestead  deed, 
a  condition  precedent  to  the  right  of  such 
exemption.  In  that  case  no  such  deed  had 
been  executed,  and  the  only  claim  to  home- 
stead was  that  made  in  the  banknipt<7 
schedules.^ 

86.  In  re  Kean,  Fed.  Cas.  7,630,  2  Hus^hes. 
322. 

87.  Steel  ▼.  Moody,  53  Ala.  418;  Gkiyle  ▼. 
Randall,  71  Ala.  469;  Woolfolk  v.  Murray, 
44  Ga.  153;  Maxwell  v.  McCune.  37  Tex. 
515. 

The  proper  time  to  claim  an  exemption 
is  at  the  time  the  bankrupt's  schedules  are 
filed.  In  a  voliuitary  case  it  should  be  a 
part  of  the  sdiedules  accompanying  the  ap- 
plication, and  In  an  involuntary  case  it 
should  be  made  at  the  time  he  filed  his 
schedule.  Matter  of  Webb  (D.  C,  Ga.),  34 
Am.  B.  R.  204,  219  Fed.  349. 

88.  Bartholomew  ▼.  West,  Fed.  Cas.  1,071, 
2  Dill.  290;  Toenes  ▼.  Moog,  78  Ala.  508;  Mc- 
Clusky  V.  McNeely,  8  HL  578;  Slaughter  t. 
Detlney,  15  Ind.  49;  Shepherd  t.  MurrilL  90  N. 
C.  208;  Weaver's  Appeal,  IS  Pa.  St  807;  Tost 
V.  Heffner,  69  Pa.  Si  68. 

89.  In  re  0*Hara  (D.  C,  Pa.),  20  Am.  B.  R. 
714,  102  Fed.  825. 

90.  See  Bankr.  Act  S  47  (U)  ;  In  re  Fried- 
rich    (C.    C.    A.,   7th    Clr.).    3   Am.    B.    R.    801, 


100  Fed.  284;  In  re  Groves  (Ref.,  Ohio), 
6  Am.  B.  R.  728:  In  re  Lucius  (D.  C,  Ala.), 
10  Am.  B.  R.  053,  124  Fed.  455;  Matter  of 
Webb  (D.  C,  Ga.),  34  Am.  B.  R.  204,  219 
Fed.  349.  Under  the  Virginia  statute  this 
is  not  enough.  In  re  Garner  (D.  C,  Va.)^ 
8  Am.  B.  R.  263,  116  Fed.  200. 

A  bankrupt's  schedules  must  contain  hia 
claim  to  exemptions,  and  the  trustee  must 
set  them  apart  and  report  to  the  cpiirt. 
Whether  a  specific  item  of  property  nhall  go^ 
to  creditors  or  be  reserved  by  the  'bankrupt, 
as  exempt,  is  not  for  him  to  constitute  him- 
self the  judge;  but  it  is  his  duty  to  dis- 
close the  transaction,  that  the  bankruptcy 
court  may  determine  the  right.  Matter  of 
Brincab  (D.  C,  Ala),  37  Am.  B.  R.  587, 
233  Fed.  811.  See  Am.  Bankr.  Dig.,  |  988. 
When  bankrupt  need  not  Itemise  ^Inlm  In 
•ehedules. —  Where  a  bankrupt  owns  personal 
property  of  a  value  less  than  the  amount  to 
wolco  be  Is  entitled  as  an  exemption,  he  need 
not  file  with  bis  schedules  an  itemised  list  of 
tbe  property  claimed  by  him  as  exempt.  This 
because Jie  Is  entitled  to  all  the  property.     Biat- 

red.  szs. 

n  •?A.,^«ll*J^5'»5^™*n  (!>•  C.,  Pa.),  25  Am.  B. 
R.  1«7.  183  Fed.  %68 ;  In  re  Pfeiirer  (D.  C.  Pa.). 
10  Am.  B.  B.  280.  155  Fed.  892.  •         /• 

W.  Smith  T.  Tliompson  (C.  C.  A,  8tb  Cir.), 
32  Am.^B.  B.  166,  218  Fed.  835. 

M».  Biatter  of  Dittmar  (C.  C.  A.,  8d  Clr.).  41 
Am.  B.  B.  flOO.  240  Fed.  006.  ' 

^o^iJ^ir'i  •S'^i  IP-  ^-  ^*>»  22  Am.  B.  B. 
^,170  Fed.  856;  Matter  of  Stitt  (C,  C.  A..  «th 
Clr.),  41  Am.  B.  B.  777.  252  Fed.  1.  Claims 
may  be  amended  if  reasonably  made;  but  it  Is 
too  late  if  the  bankrupt  wait  until  after  hia 
discharge.  Matter  of  Webb  (D.  C.  Ga.).  34  Am. 
B.  R.  204,  210  Fed.  340.  See  discussion  90$^ 
subtitie,  "Praotioe/* 
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waive  Iub  right  to  exemptions  is  well  settled,*^  and  a  waiver  may  arise  either 
from  the  bankrupt's  failure  to  daim  eoLemptions^'^  or  by  a  general  ^  or  specific 
surrender  of  them.  If  the  latter^  the  usual  method  is  by  a  waive-note.  In 
such  cases,  the  waiver  is  personal  to  the  creditor  thus  favored,  and,  if  not 
asserted  by  him,  inures  to  the  benefit  of  the  bankrupt  ^^  A  waiver  cannot 
inure  to  the  benefit  of  a  general  creditor.^  A  bankrupt  is  not  entitled  to  an 
exemption  in  the  proceeds  arising  from  the  sale  of  property  over  the  objection 
of  a  creditor,  where  more  than  four  months  before  filing  his  petition  in  bank- 
ruptcy, he  gave  a  note  and  mortgage  to  secure  the  creditor's  claim,  containing 
an  express  waiver  of  his  homestead  exemptions.^  But  a  bankrupt  may  assert 
his  right  against  a  seeming  but  not  actual  waiver  prior  to  the  bankruptcy.^^ 
If  a  note  containing  a  waiver  is  void  for  usury  or  other  cause,  the  bankrupt's 
exemption  is  not  affected,  and  a  judgment  for  the  amount  of  such  note  may 
not  be  enforced  against  exempt  property.^^  A  waiver  of  homestead  rights  in 
favor  of  all  creditors  cannot  be  worked  out  through  a  waiver  made  to  one 
creditor  only,  nor  can  the  latter  form  of  waiver  entitle  all  creditors  to  a  right 
to  marshal  securities  or  funds.*^ 


94.  epitley  v.  Fro»t,  15  Fed.  304,  revd. 
on  other  grounds  121  U.  S.  552;  People  ▼. 
Palmer,  46  111.  398;  Green  v.  Blnnt,  59  lowm 
79»  12  N.  W.  762;  Pond  ▼.  Kimball,  101  Mass. 
105;  Brackett  v.  Watkins,  21  Wend.  6S; 
Louck's  Appeal,  24  Pa.  St.  426;  Matter  of 
Uby  (D.  C,  Pa.),  33  Am.  B.  R.  312,  218  Fed. 
90.    See  Am.  B.  K.  Dig.  9  975. 

95.  In  re  (Ntmn  (D.  C,  Ga.),  2  Am.  B.  "R. 
664;  In  re  Haskin  (D.  C,  Pa.),  6  Am.  B.  R. 
4S5,  109  Fed.  789;  In  re  Manning  (D.  €., 
Pa.),  7  Am.  ©.  R.  571,  112  Fed.  949;  In  re 
Prinee  k  "Walter  (D.  C,  Pa,),  12  Am.  B.  R. 
675,  131  Fed.  546;  In  re  Wunder  (IX  C, 
Pa.),  13  Am.  B.  R.  701,  133  Fed.  821;  In 
Te  Von  Kerm  (D.  C,  Pa.),  14  Am.  B.  R.  403, 
135  Fed.  447.  In  Georgia  a  head  of  a  family 
cannot  waive  the  statutory  homestead  exemp- 
tion for  the  benefit  of  a  creditor.  In  re 
Reinhart  (D.  C,  Ga.),  12  Am.  B.  R,  78, 
129  Fed.  510. 

Where  a  bankrupt  filed  no  exception  to  an 
order  of  the  referee,  as  to  his  right  of  ex- 
emptions, he  cannot  he  heard  to  object  to 
any  of  its  provisions  on  certificate  of  review 
upon  exceptions  of  a  creditor  to  the  order. 
In  re  Cohn  (D.  C,  N.  Dak.),  22  Am.  B.  R. 
761,  171  Fed.  568. 

96.  Compare  In  re  Mayer  (C.  C.  A.,  7th 
Cir.),  6  Am.  B.  R.  117,  108  Fed.  599. 

97.  In  re  Black  (D.  C,  Pa.),  4  Am.  B.  R. 
776,  104  Fed.  28;  In  re  Xye  (C.  C.  A..  6th 
Cir.),  13  Am.  B.  R.  142,  133  Fed.  33,  hold- 
ing in  the  case  of  a  waiver  of  homestead 
in  a  mortgage  that  the  rights  of  oilier  cred- 
itors are  eirbordinate  to  both  the  mortg  ge 
lien  and  the  payment  of  the  bankrupt's  ex- 
emption allowance;  In  re  Baughman  (D.  0., 
Pa.),  25  Am.  B.  R.  167,  183  Fed.  668. 

96.  In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  R. 
165,  91  Fed.  745;  In  re  Osbom  (I>.  C,  N. 
Y.),  5  Am.  B.  R.  Ill,  104  Fed.  780;  In  re 
Bolinger  (D.  C,  Pa.),  6  Am.  B.  R.  171, 
IDS  Fed.  374.  But  see  contra:  In  re  Gamer 
(D.  C,  Va.),  8  Am.  B.  R.  263,  116  Fed.  200. 

98.  Matter  of  Hargravea  (D.  C,  Ga.,  Ref.)^ 


19  Am.  B.  R.  238,  distinguishing  In  re  Rein- 
hart  (D.  C,  Ga.),  12  Am.  B.  R.  78,  129 
Fed.  510;  Citizens'  Bank  v.  Hargraves  (C. 
0.  A.  5th  Cir.),  21  Am.  B.  R.  323,  164 
Fed.  613. 

Waiver  by  chattel  mortgage. —  Since  under 
section  1391  of  the  New  York  Code  of  Civil 
Procedure,  an  election  is  necessary  in  order 
to  have  the  exemption  applied  where  the 
pronerty  mentioned  exceeds  $250  in  value,  a 
bankrupt  waives  his  ri^ht  of  exemption  aft  to 
all  such  property  mentioned  and  described  in 
chattel  mor^^ages  executed  by  him,  and  it  U 
immaterial  that  one  of  the  mortgages  waa 
executed  more  than  four  months  before  the 
filing  of  the  petition  in  bankruptcy.  Matter 
of  French  (D.  C,  N.  Y.),  37  Am.  B.  R.  289, 
231  Fed.  255. 

Waiver  contained  in  financial  statement. — 
Where  a  person  on  a  request  for  a  financial 
statement  furnished  the  same,  together  with 
a  waiver  of  homestead  and  exemptions,  and 
partly  on  the  faith  of  such  waiver  the  credi- 
tor accepted  an  order  for  goods  wiiich  he 
thereafter  delivered,  the  waiver  of  homestead 
was  held  to  be  contemporaneous  with  the  offer 
to  buy  and  its  acceptance  and  was  a  valid 
contract  of  waiver.  Pincus  v.  Meinhard  k 
Bro.  (Ga.  Sup.  Ct),  139  Ga.  366,  32  Am. 
B.  R.  123,  77  S.  E.  82. 

100.  In  re  Osbom  (D.  C,  N.  Y.),  5  Am. 
B.  R.  Ill,  104  Fed.  780. 

101.  Floyd  V.  Johnson  (Ga.  Sup.  Ct.),  142 
Ga.  833,  34  Am.  B.  R.  431,  83  S.  E.  943. 

102.  A  waiver  of  exemption  rights  con* 
tained  in  a  mortgage  of  real  property  is 
solely  for  the  benefit  of  the  mortgagee  and 
for  the  security  of  his  debt  alone.  Where  a 
mortgagor  waives  his  exemptions  the  mort- 
gagee is  not  thereby  confined,  in  case  of  bank- 
ruptcjjr  of  the  mortgagor,  to  enforcing  his 
security  against  the  exemption  only  but  may 
enforce  his  mortgage  against  the  entire  prop- 
erty. Matter  of  Brown  (D.  C,  Ky.),  85 
Am.  B.  R.  826,  228  Fed.  538. 
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(2)  Effect  of  waivkr^ — If  a  bankrupt  waives  bis  claim  to  an  exemption 
He  thereby  leaves  the  property  and  the  proceeds  thereof  in  the  general  fund 
for  distribution  among  the  general  creditor&^^  An  execution  creditor  whose 
judgment  is  based  upon  a  waiver  of  exemption  may  not  proceed  by  execution 
against  the  property  of  the  bankrupt  where  the  bankrupt  has  waived  his 
exemption  and  Uie  property  has  not  been  set  off  to  him  as  exempt ;  the  exemp- 
tion having  been  waived  the  property  passes  to  the  trustee  to  be  administered 
for  the  benefit  of  all  the  bankrupt's  creditors.^^  But  it  has  been  held  that 
a  bankrupt  who  has,  under  a  State  statute  authorizing  it,  transferred  his 
claim  of  exemption  as  security  for  a  debt  and  therein  authorized  the  transferee 
to  select  the  exempt  property,  may  not  defeat  the  transfer  by  an  express  waiver 
of  exemption  in  his  petition  for  adjudication  in  bankruptcy.^* 

(8)  Effbct  of  waivb-notb. —  The  fact  that  a  bankrupt  has  given  a  waive- 
note  does  not  affect  his  right  to  have  his  exempt  property  set  apart^^  The 
decisions  are  not  uniform  as  to  the  remedy  of  a  creditor  holding  a  waive- 
note.^^  It  has  been  held  that  the  claim  may  not  be  asserted  until  the  note  is 
reduced  to  judgment;^*  also  that  such  a  creditor  must  look  to  the  exempt 
property  before  asserting  his  claim  against  the  general  estate.^* 

(4)  Withholding  dischabob. —  The  bankrupt's  discharge  should  be  with- 
held until  a  creditor  claiming  under  a  waiver  has  had  time  to  resort  to  remedies 
allowable  in  State  courts,^®  Exempt  property,  or  the  proceeds  thereof,  do  not 


103.  In   re    Sloan    (D.   C,   Pa.),    14    Am. 
B.  R.  435,  135  Fed.  873. 

104.  Ri|^t  of  ezecation  creditor  holdiacs 
waiver. —  In  the  case  of  In  re  Baugfamaa 
(D.  C,  Pa.),  25  Am.  B.  R.  167,  183  Fed. 
608,  it  appeared  that  at  the  time  the  peti- 
tion in  bankruptcy  was  filed,  the  goods  of 
the  bankrupt  were  under  levy  by  the  sheriff 
on  an  execution  in  which  the  $300  State 
exemption  was  waived.  The  bankrupt 
amended  hia  schedules  by  withdrawing  the 
claim  therein  made.  The  court  said.  ''The 
claim  of  the  bankrupt,  as  made  in  his 
schedules,  was  invalid,  no  particular  prop- 
erty having  been  designated  or  set  out.  And 
while  this  was  amendable,  it  was  insuffi- 
cient as  it  stood,  and  without  amendment 
was  not  in  shape  to  be  allowed.  But  in- 
stead of  amending  the  claim  the  bankrupt 
abandoned  it,  after  which  it  was  the  same 
as  if  it  had  never  been  made.  The  execu- 
tion creditor  could  not  prevent  this.  He 
had  no  right  by  virture  of  his  waiver  to  pro- 
ceed against  the  goods  at  the  bankrupt 
which  he  had  seized,  even  though  they 
amounted  to  less  than  the  law  allowed; 
but  only  against  the  speci-fic  property, 
within  that  amount,  which  the  banxrupt 
selected  and  had  set  off  to  him;  and  this 
designation  never  having  been  made,  and 
all  that  was  done  by  the  bankrupt  in  that 
connection  having  been  recalled,  the  execu- 
tion creditor  was  left  without  anything 
on  which  his  writ  could  take  effect.  .  .  . 
It  may  be  that,  by  withdrawal  of  the  claim, 
he  was  able  to  defeat  the  waiver.  But 
however  it  may  stand  under  the  state  law, 
there  is  no  particular  reason  in  bankruptcy 
why  a  waiver  should  be  favored.  The  $dOu  ex- 
emption is  allowed  to  the  unfortunate  debtor 


for  the  benefit  of  himself  and  his  dependent 
family.  And  If  he  Is  authorized  to  waive  the 
right  to  it  In  favor  of  one  creditor  over  oVien, 
he  certainly  Is  anthorlsed  to  make  no  claim 
to  It  after  bankruptcy,  so  that  all   may  fare 

aUke.*^ Compare  Matter  of  Goldberg   (D.  C, 

Pa.),  42  Am.  B.  B.  209,  264  Fed.  440. 

106.  In  re  Hastings  (O.  C.  A.,  6th  Oir.), 
24  Am.  B.  R.  360,  181  Fed.  33,  which  arose 
under  a  Michigan  statute  which  authorizes 
the  selection  <n  exemptions  to  be  made  by 
the  debtor  ''or  his  authorized  agent,**  and 
in  which  it  appeared  that  the  bankrupt  had 
mortgaged  all  his  exempt  property  and 
authorized  the  mortgagee  to  "demand,  re- 
ceive and  select  such  exemptions  in  my  name 
or  otherwise  from  anv  persons  from  whom  I 
might  have  demanded  them." 

106.  In  re  Goodman  (€.  0.  A.,  6tJi  (Xr.), 
23  Am.  B.  R.  604,  174  Fed.  644. 

107.  The  Ray  bill  of  1902,  as  amended  on 
the  floor  of  the  House,  would  have  settled 
the  question  in  favor  of  any  person  clidm- 
ing  under  a  waiver,  but  the  Senate  struck 
out  the  provision. 

106.  In  re  Brown  (D.  C.^  Pa.,  Ref.),  1  Am. 
B.  R.  256;  In  re  Moore  (D.  C,  Ala.),  7  Am. 
B.  R.  286,  112  Fed.  280.  See  also  In  re  Tuno 
(D.  C,  Ala.),  8  Am.  B.  R.  285,  115  Fed. 
906 

109.  In  re  Sisler  (D.  C,  Va.),  2  Am.  B.  R. 
760,  96  Fed.  402.  Con^pare  In  re  Hopkina 
(D.  C,  Ala.,  Ref.),  1  Am.  B.  R.  209. 

110.  Ingram  v.  Wilson  (C.  C.  A.,  Sth  Olr.), 
11  Am.  B.  R.  192,  125  Fed.  913;  In  re  Brum- 
baugh (D.  C,  Pa.),  12  Am.  B.  R.  204,  128 
Fed.  971;  Bell  v.  Dawson,  120  Oi.  628,  12 
Am.  B.  R.  159,  48  S.  K  150;  MoKenney  v. 
Cheney,  118  Oa.  387,  395,  45  S.  E.  433;  In  i« 
Allen  (D.  C,  Va.),  13  Am.  B.  R.  618, 626. 184 
Fed.  620. 
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belong  to  the  creditors,  nor  may  the  trustee  recover  the  same  for  their  b^iefit.^^^ 
But  it  has  been  held  that  an  opportunity  should  be  given  to  creditors  to  enforce 
their  debts  or  liens  against  the  exempt  property  in  a  court  of  competent  juris- 
diction,  and  in  the  meantime  the  bankrupt's  discharge  may  be  withheld. ^^  The 
creditor  has  an  equity  entitling  him  to  a  reasonable  postponement  of  the  dis- 
charge of  the  bankrupt  to  enable  him  to  bring  such  proceedings  in  the  State 
court  as  may  be  necessary  to  assert  his  rights.  ^^  Where  the  exempt  property 
oonsists  of  money  in  the  hands  of  the  trustee,  the  bankruptcy  court  will  hold 
the  fund,  until  it  can  be  placed  where  it  will  be  available  to  the  benefit  of  parties 
in  interest.^^  If  the  discharge  is  not  withheld  it  will  operate  as  a  release  of 
the  debt  and  bar  a  proceeding  based  thereon  against  the  exempt  property.^^ 
d.  Parties  entitled  to  exemptions. —  (1)  Eight  is  peesonal. —  The  right  to 
an  exemption  is  a  matter  personal  to  the  bankrupt.^^  It  may  not  be  claimed 
by  an  assignee."''  Nor  may  it  be  claimed  by  a  mortgagee  of  exempt  property,"* 
unless  under  the  statutes  of  the  State  it  is  authorized  to  transfer  the  right 
to  claim  an  exemption."®    But  it  has  been  held  that  a  husband  has  the  right  to 


111.  VitEhuin  ▼.  Large  (D.  C,  Iowa),  20 
Am.  B.  R.  666,  162  Vid.  685;  In  re  EaBh 
<D.  C,  Iowa),  19  Am.  B.  R.  738,  167  Fed. 
M6 

lis.  In  re  Castlcfberry  (D.  €.,  Oa.),  16 
Am.  B.  R.  159,  143  Fed.  1,018;  In  re  Allen 
(D.  C,  Va.),  13  Am.  B.  R.  518,  134  Fed. 
620;  Lockwood  ▼.  Exchange  Bank,  190  U.  S. 
204»  10  Am.  B.  R.  107,  47  L.  Ed.  1061;  In  re 
Maynard  &  Co.  (D.  C,  Ga.),  25  Am.  B.  R. 
732,  183  Fed.  823;  Meinhard  k  Bro.  ▼.  Pincua 
(C.  C.  A.,  5tli  Clr.),  29  Am.  B.  R.  611),  200 
Fed.  736. 

118.  Xiockwood  y.  Exchange  Bank,  190  U. 
8.  294,  10  Am.  B.  R.  107,  47  L.  Ed.  1061; 
In  re  Weayer  (D.  €.,  Oa.),  16  Am.  B.  R. 
265,  144  Fed.  229;  Roden  Grocery  Co.  y. 
Bacon  (C.  C.  A.,  6th  Cir.) ,  13  Am.  B.  R.  251, 
133  Fed.  515;  Bowen  &  Thomas  y.  Keller,  130 
Ga.  31,  22  Am.  B.  R.  727,  69  S.  E.  174  (cit- 
ing Collier,  6th  Ed.  96). 

114.  In  re Ckstleberry  (D.  C,  Ga.),  16  Am. 
B.  R.  150,  161,  143  Fed.  108. 

115.  Effect  of  this  charge  on  daim  of 
creditor. —  In  the  case  of  Bowen  ft  Thomas 
y.  Keller  (Sup.  Ct.,  Ga.),  130  Ga,  31,  22 
Am.  B.  R.  727,  69  S.  E.  174,  the  court  eaid: 
'*Nor  does  the  bankruptcy  act  prevent  the 
creditor  from  enforcing  a  lien  superior  to 
the  exemption  under  the  state  law,  if  such 
lien  he  fastened  on  the  exempt  property  at 
any  period  of  the  bankruptcy  proceedings 
prior  to  the  final  diecharge  of  the  debtor. 
£ttt  if  the  debtor  succeede  in  obtaining  his 
discharge  and  nleads  it  prior  to  the  fasten- 
ing of  a  specinc  lien  on  such  property,  the 
efl^  is  to  release  the  debtor  from  the  pay- 
ment of  tiie  debt  upon  which  the  proceed- 
ings are  based,  and  the  creditor's  right  of 
action  is  destroyed.*'  Citing  Jewett  Bros. 
y.  Huffman,  14  N.  D.  110,  13  Am.  6.  R.  738, 
103  N.  W.  408 ;  Claster  y.  Soble,  22  Pa.  Super. 
Ct.  631,  10  Am.  B.  R.  446;  Groves  v.  Osbom, 
46  Ore.  173,  79  Pac.  500. 

116.  Bankrupt  only  entitled  to  ezemp- 
tloai — The  court  has  no  right  to  order  a 


personal  property  exemption  to  any  one 
except  the  bankrupt,  in  re  Blan<Aard  & 
Howard  (D.  C.,  Wo.  Car.),  20  Am.  B.  R. 
422,  161  Fed.  797.  The  r^ht  of  exemption 
is  personal,  which  he  can  exercise  or  waiver 
and  unless  otherwise  provided  by  statute, 
it  cannot  be  exercised  by  any  other  person. 
In  re  Schuller  (D.  C,  Wis.),  6  Am.  B.  R. 
278,  108  Fed.  591.  Who  entitled  to  exemp- 
tions, see  Am.  Bankr.  Dig.  SS  947,  948. 

117.  Mitchell  v.  Mitchell  (D.  C,  No.  Oir.), 
17  Am.  B.  R.  382,  147  Fed.  280;  In  re  Sloan 
(D.  C,  Pa.),  14  Am.  B.  R.  435,  135  Fed.  873; 
Matter  of  French  (D.  C.,  N.  Y.),  37  Am. 
6.  R.  289,  231  Fed.  255. 

118.  Edmondson  v.  Hyde,  Fed.  Cas.  4,286, 
7  N.  B.  R.  1;  In  re  Blanchard  &  Howard 
(D.  C,  No.  Car.),  20  Am.  B.  R.  422,  161 
Fed.  797;  Mitchell  y.  Mitchell  (D.  <J.,  No. 
Car.),  17  Am.  B.  R.  382,  147  Fed.  280; 
Matter  of  French  (D.  C,  N.  Y.),  37  Am. 
B.  R.  289,  231  Fed.  255,  holding  that  a  bank- 
rupt may  not  mortgage  property  which  is 
not  per  se  exempt,  and  thereby  authorize  the 
mortgagee  to  thereafter  take  and  hold  same 
on  the  theory  that  the  bankrupt  himself 
might  have  and,  of  right,  could  have,  desig- 
nated same  as  exempt ;  and  that  a  mortgagee 
of  property  of  a  bankrupt  unqualiledly 
exempt  vmder  the  State  law,  has  the  richt  to 
take  and  sell  such  property,  although  the 
mortgage  was  given  within  tiie  four  months' 
period  and  constitutes  a  preference. 

Purchaser  at  mortgage  foredosure. — 
Exemptions  in  stock  in  trade,  tools  and 
fixtures  are  personal  and  cannot  be  claimed 
by  a  purchaser  on  the  foreclosure  of  a  chattel 
mortgage  covering  euch  property  and  consti* 
tuting  a  voidajble  preference.  Feilbach  Co.  v. 
Russell  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  IL 
285,  233  Fed.  412. 

119.  Assignment  of  ezemptiona  as  se- 
curity.—  In  the  case  of  In  re  Hastinga 
(C.  C.  A.,  6th  Cir.),  24  Am.  B.  R.  360,  181 
Fed.  33,  it  appeared  that  tne  bankrupt  had 
mortgaged    all    his    exempt   property,   then 
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transfer  exempt  property  prior  to  his  bankruptcy,  r^ardlesB  of  a  present 
indebtedness,  and  his  wife,  not  as  the  head  of  the  family,  but  as  vendee^  is 
entitled  to  the  protection  which  the  exemption  laws  would  have  afforded  the 
husband  had  he  retained  the  property ;  and  such  property  cannot  be  recovered 
by  the  trustee  in  bankruptcy  of  the  husband.^*^  Where  by  State  statute  a  bank- 
rupt's claim  of  exemption  is  not  assignable,  an  attempted  assignment  operates 
as  an  abandonment  of  the  right. ^^  In  Pennsylvania  a  debtor  may  waive  but 
not  assign  his  right  to  exemptions  and  will  not  be  permitted  to  withdraw  a 
waiver  thereof  in  favor  of  a  creditor  to  whom  he  had  assigned  his  claim.*^ 
The  bankrupt  may  claim  his  exemption  through  his  attorney  or  agent,  if  within 
the  statute  under  which  it  exists. ^^  A  voluntary  bankrupt  may  not  retain 
his  exemption  as  against  the  actual  and  necessary  costs  of  the  bankruptcy 
proceeding,  notwithstanding  his  affidavit  of  inability  to  pay.*^ 

(2)  Claim  by  ob  fob  benefit  of  wife  ob  childben. — ^An  exemption  may 
be  claimed  by  the  bankrupt's  wife  and  children,  when  the  State  law  permits 
it,^^  the  law  being  intended  as  much  to  protect  them  as  the  husband.  Thus, 
the  husband  cannot  deprive  the  family  of  the  right  to  an  exempt  homestead 
merely  by  absconding,  so  long  as  he  leaves  his  family  in  it.^^  The  right  to  an 
exemption  accrues  when  the  proceedings  are  instituted  against  the  bankrupt, 
and  if  he  subsequently  dies  before  the  exempt  property  is  set  apart  to  him, 
his  administrator  will  take  such  property,  and  if  authorized  by  the  State  law, 
it  may  be  administered  for  the  benefit  of  his  widow  and  children;  it  would 
seem  to  reasonably  follow  that  in  such  a  case  the  exemption  may  properly  be 
claimed  for  their  benefit.^^  If  the  exemption  accrues  by  the  State  law  to  the 
benefit  of  husband  and  wife  and  the  children,  a  failure  to  assert  the  claim 
by  the  husband  in  bankruptcy  should  not  deprive  the  wife  and  children  of  the 
benefits  of  the  law,  and  their  right  will  be  protected  by  the  bankruptcy  court  *^ 
but  the  wife  in  such  case  will  be  required  to  exercise  the  same  degree  of  diligence 
in  making  her  claims  as  the  bankrupt.^^  Under  the  laws  of  Ohio,  a  divorced 


owned  or  tbereafter  to  be  acquired  by  him, 
and  had  vested  in  the  mortgagee  the 
privilege  of  selecting  the  exempt  property 
covered  by  the  mortgage;  it  was  held  that 
it  could  not  be  said  that  the  delegation  otf 
the  right  to  select  exempt^  property  was 
against  public  policy  and  void,  since,  under 
the  Michigan  statute,  the  selection  is  per- 
mitted to  be  made  by  the  debtor  "or  his 
authorized  agent/'  and  the  authority  to 
select,  given  upon  a  valuable  consideration 
and  coupled  with  an  interest,  could  not  be 
revoked  by  the  failure  of  the  bankrupt  to 
claim  the  exemptions  in  his  own  name,  or 
even  by  his  express  waiver  thereof,  the 
assignor  being  estopped  so  to  do. 

i£d.  Jackson  v.  Jetter  (Iowa,  Sup.  Ct.), 
160  la.  671,  32  Am.  B.  R.  667,  142  N.  W. 
431. 

lai.  In  re  Sloan  (D.  C,  Pa.),  14  Am.  B. 
B.  436,  135  Fed.  873. 

1S2.  In  re  Pfeiffer  (D.  C,  Pa.),  19  Am. 
B.  R.  230,  155  Fed.  892. 

198.  Wilson  v.  McElroy,  32  Pa.  St.  82; 
Regan  v.  Zeeb.  28  Ohio  St.  483. 

124.  In  re  Hines  (D.  €.,  W.  Va.),  9  Am. 
B.  R.  27,  117  Fed.  790;  In  re  Bean  (D.  C, 
Vt),  4  Am.  B.  R.  53,  100  Fed.  262. 


126.  Smith  v.  Kehr,  Fed.  €as.  13,071,  2 
IMll.  50,  affd.  20  Wall,  31,  22  L.  Ed.  313; 
In  re  Pratt,  Fed.  Cas.  11,370,  1  Flip.  353. 

126.  In  re  Pratt,  7  Pac.  L.  R.  202. 

127.  In  re  Seabolt  (D.  C,  N.  Car.).  8  Am. 
B.  R.  57,  113  Fed.  766. 

128.  In  re  Luby  (D.  C,  Ohio),  18  Am. 
B.  R.  801,  155  Fed.  659;  In  re  Maxson 
(D.  C,  Iowa),  22  Am.  B.  R.  424.  170  Fed. 
356,  which  case  arose  imder  the  Iowa  statute, 
providing  that  the  homestead  of  every  family, 
whether  owned  by  husband  or  wife,  is  exempt 
from  judicial  sale,  and  no  conveyance  thereof 
is  valid  unless  they  both  join  therein,  and  it 
was  held  that  the  adjudication  of  the  wife  as 
a  bankrupt  does  not  defeat  the  right  of 
the  huflband  to  have  the  Ihomestead  occu- 
pied by  the  family  set  apart  as  exempt, 
although  the  bankrupt  made  no  claim  tor 
any  exemption  from  her  sdiedules;  In  re 
Youngstrom  (C.  C.  A.,  8th  Cir.).  18  Am. 
B.  R.  572,  163  Fed.  98.  See  also  In  re 
Oriffith,  1  N.  B.  N.  546;  In  re  Pope  (D.  C, 
Iowa),  3  Am.  B.  R.  526,  98  Fed.  722. 

129.  In  re  Bumham  (D.  C,  Wash.),  SO 
Am.  B.  R.  270,  202  Fed.  762. 
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woman  who  has  the  care  of  her  o^VIl  children,  is  entitled  to  an  exemption  in 
real  estate,  in  lien  of  a  homestead. ^^ 

(3)  Householder  ob  head  of  a  family. — ^As  to  the  meaning  of  "  house- 
holder "  and  ^'  head  of  a  family,"  as  used  in  State  statutes,  distinctions  are 
frequently  made  which  seem  to  have  no  difference. ^^^  A  married  woman  doing 
business  in  her  own  name,  and  living  with  her  husband,  is  not  the  head  of  a 
family  and  as  such  entitled  to  a  householder's  exemption.^^  But  the  wife 
of  a  bankrupt  who  has  deserted  her,  or  has  separated  and  is  living  apart,  may 
be  the  "  head  of  a  family  "  so  as  to  entitle  her  to  exemptions.**^  But  if  the 
husband  is  in  fact  the  support  of  the  family  the  wife  is  not  a  "  householder  " 
and  entitled  to  a  homestead  exemption  ;***  but  it  has  been  held  otherwise  where 
the  wife  owned  the  fee  and  carried  on  business  in  her  own  name.*^  And  an 
unmarried  woman,  having  the  actual  care  and  support  of  her  aged  and  infirm 
paternal  grandmother,  may  be  entitled  to  an  exemption  in  kind ,  so  also  as  to 
a  widower  who  maintains  a  homestead  for  his  family  consisting  of  three  minor 
children  and  his  mother-in-law."^  An  unmarried  bankrupt  living  alone  is 
not  entitled  to  a  homestead  exemption  as  a  "head  of  a  family,"  because  he 
pays  the  board  and  tuition  of  his  sister  at  a  boarding  school  whose  home  was 
with  her  parents.*^  Under  a  statute  giving  an  exemption  to  a  person  having 
the  care  or  support  of  dependent  females,  a  bankrupt  son  who  lives  alone  with 
his  mother  is  entitled  to  a  homestead  exemption  although  she  is  not  solely 
dependent  upon  him  in  a  financial  sense."® 

(4)  Claim  of  partners. — ^Whether  the  members  of  a  bankrupt  firm  can 
claim  exemptions  from  its  partnership  assets  depends  on  the  decisions,  of  the 
State  courts.*^®  Thus,  in  certain  States  where  partners  are  allowed  exemptions 
out  of  the  firm  property,  the  bankruptcy  courts  have  granted  similar  exemp- 
tions.**^ On  principle,  they  cannot  claim  exemptions  therefrom,  the  partner- 
ship being  an  entity,  and  the  partners  having  no  interest  in  the  assets  until  all 


180.  Matter  of  Giles  (C.  C.  A.,  6th  Cir.), 
19  Am.  B.  R.  306,  158  Fed.  596. 

181.  In  re  Morriaon  (D.  C,  Ark.),  6  Am. 
B.  R.  488,  110  Fed.  734  (and  foot-note) ; 
In  re  Stokes  (Ref.,  N.  Y.),  4  Am.  B.  R. 
560;  In  re  Jamieson  (Ref.,  R.  1*),  6  Am. 
B.  R.  601 ;  In  re  Rafferty  (D.  C,  Io«wa) , 
7  Am.  B.  R.  415,  112  Fed.  512;  In  re  Hos- 
tin  (Ref.,  Mo.),  7  Am.  B.  R.  362.  See  Am. 
Bankr.  Dig.  §  948. 

"  Honaeholder." —  A  farmer  who  rents  a 
farm,  occupies  the  house  thereon,  has  it  kept 
and  managed  by  a  hired  woman,  who  cooks 
the  meals  and  keeps  and  cares  for  the  table, 
sleeping  rooms,  etc.,  for  the  accommodation 
of  tne  farmer  and  his  hired  help,  is  a  "  house- 
holder/' within  the  meaning  and  intent  of 
sections  1390  and  1391  of  the  New  York  Code 
of  CSvil  Procedure.  Matter  of  French  ( I>.  C, 
N.  Y.),  37  Am.  B.  R.  289,  231  Fed.  255.  See 
Am.  B.  R.  Digest,  §  948. 

138.  Matter  of  Herbold  (Ref.,  Wash.),  14 
Am.  B.  R.  116. 

188.  In  re  Youngstrom  (0.  0.  A.,  8th  Cir.), 
18  Am.  B.  R.  572,  153  Fed.  98;  In  re  Finklea 
(D.  C,  S.  O.),  18  Am.  B.  R.  738,  153  Fed. 
492. 

184.  In  re  Jamieson  (D.  C.  R.  I.),  6  Am. 
B.  R.  60. 


135.  Richardson  v.  Woodward  (C.  C.  A., 
4th  dr.),  5  Am.  B.  R,  94,  104  Fed.  783; 
In  re  McCutcheon  (D.  C,  S.  Car.),  4  Am. 
B.  R.  81,  100  Fed.  779;  In  re  Hastings  (Ref., 
Mo.),  7  Am.  B.  R.  362. 

136.  Matter  of  Jackaon  (Ref.,  <Sa.) ,  18  Am. 
B.  R.  216. 

137.  In  re  Mussey  (D.  C,  Tex.),  25  Am. 
B.  R.  91,  179  Fed.  1007. 

138.  In  re  McGowan  (D.  C,  S.  Car.),  22 
Am.  B.  R.  469,  170  Fed.  493;  Matter  of 
Rainwater  (D.  C,  Miss.),  25  Am.  B.  R.  410, 
holding  that  exemptions  will  not  be  allowed 
a  bankrupt  merely  because  he  has  two  sisters 
to  whose  support  he  contributes ;  they  must 
reside  with  him  as  a  part  of  his  domestic 
circle  before  his  exemption  will  be  allowed. 

189.  In  re  Glisson  (D.  C,  Ga.),  25  Am. 
B.  R.  911,  182  Fed.  287. 

140.  In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  R. 
165,  91  Fed.  745;  In  re  Stevenson  k  King 
(D.  C,  N.  Car.),  2  Am.  B.  R.  230,  93  Fed. 
789.  See  as  to  partnership  exemptions,  Am. 
Bankr.  Dig.  §  966. 

141.  Geor^— In  re  Camp  (D.  C,  Ga.), 
1  Am.  B.  R.  165,  91  Fed.  745. 

North  CarolinA.— In  re  Stevenson  (D.  C, 
N.  Car.),  2  Am.  B.  R.  230,  03  Fed.  789; 
In  re  Grimes    (D.  C,  N.  Car.),  2  Am.  B. 
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its  creditors  are  paid.^**  Such  daims  have,  under  the  present  law,  been  denied 
in  Alabama,  Arkansas,  New  Jersey,  Maryland,  Mississippi,  Pennsjlvaniay. 
Oklahoma  and  South  Dakota.^^  On  the  other  hand,  it  has  been  held  that  such 


R.  160,  94  Fed.  800;  In  re  Duguld  (D.  C, 
N.  Car.),  3  Am.  B.  R.  794,  100  Fed.  274; 
In  re  Wilaon  (D,  C,  N.  Car.),  4  Am.  B, 
R.  260,  101  Fed.  671;  In  re  Beabolt  (D. 
a,  N.  Car.),  8  Am.  B.  R.  67,  113  Fed.  766; 
In  re  Gartner  Hancock  Lumber  Co.  (D.  C.> 
N.  Car.),  22  Am.  B.  R.  898,  173  Fed.  153. 

Wisconsin. —  In  re  Friedrich  (C.  C.  A.,  7th 
Cir.),  3  Am.  B.  R.  801,  100  Fed.  284,  affg.  05 
Fed.  282. 

Michigan. —  By  virtue  of  the  law  of  Michi- 
gan, a  member  of  a  bankrupt  partnership, 
who  owns  no  property  of  the  character 
specified  in  the  exemption  statute,  except  his 
interest  in  the  stock  of  goods  belonging  to  the 
firm,  is  entitled  to  $260  worth  of  sudi  stock 
•8  his  exemption.  In  re  Andrews  k  Simonds 
(D.  C,  Mich.),  27  Am.  B.  R.  116,  193  Fed. 
776. 

14S.  In  re  Beauchamp  (D.  C,  Md.),  4 
Am.  B.  R.  161,  101  Fed.  106;  In  re  Mosier 
(D.  C,  Vt.),  7  Am.  B.  R.  268,  112  Fed. 
138;  Matter  of  Abrams  (D.  C,  So.  Dak.),  34 
Am.  B.  R.  662,  193  Fed.  271,  holding  that  a 
surviving  member  of  an  insolvent  partnership 
is  not  entitled  to  exemptions  out  of  the  firm 
property,  and  that  a  dissolution  of  a  partner- 
ship, with  the  "sole  purpose  and  object  of 
placing  the  bankrupt  partner  ...  in  a 
position  to  claim  his  individual  exemptions  " 
from  the  firm  property,  is  fraudulent  and 
ineffective,  as  against  creditors  of  the  part- 
nership, to  pass  ownership  of  the  firm  prop- 
erty to  the  bankrupt. 

Sight  of  partner  to  exemption. —  In  the 
case  of  Jennings  v.  Stannus  A  Son  (C.  C.  A., 
0th  Cir. ) ,  27  Am.  B.  R.  384,  386,  191  Fed.  347, 
the  court  says :  "  The  strong  reason  in  sup- 
port of  this  view  rests  upon  the  innate  differ- 
ence between  the  individual  and  a  copartner- 
ship as  it  relates  to  their  respective  property 
rights.  Each  is  a  distinct  entity.  The 
former  holds,  by  the  exclusive  right,  subject 
only  to  the  right  of  his  creditors  to  have 
his  property  applied  to  their  legitimate 
demands.  Exemption  statutes  are  enacted 
to  meet  this  express  condition,  to  relieve 
the  debtor  in  a  measure  aguinst  the  de- 
mands of  his  creditors,  that  he  may  yet 
enjoy  the  necessary  comforts  of  life.  The 
later  holds  by  right  of  the  individual  mem- 
bers, whose  respective  interests  in  the  prop- 
erty depend  upon  mutual  agreement  between 
them;  the  whole  bein^  subject  to  the  debts 
of  the  firm.  The  individual  interest  in  the 
partnership  property  is  joint,  and  each 
partner  has  the  right  to  have  the  prop- 
ertv  applied  first  to  the  partncrsfliip  debts 
before  either  is  entitled  to  a  segregation  of 
his  own  interest.  Levy  and  execution,  it 
is  true,  may  proceed  against  the  individual 
interest;  but,  when  made,  the  sale  is  of  the 
interest  subfect  to  the  debts  of  the  concern, 
and  a   settlement  of  the  copartnership  af- 


fairs is  necessary  in  the  end  to  deiemuMe^ 
what  the  purohaser  has  really  acquired^  Qo- 
that  it  seems  illogical  to  say  that  exemption 
in  favor  of  a  partner  is  within  the  purriew 
of  the  statute,  unless  specially  mentioned  and 
declared.  Pond  v.  Kimball,  101  Mass.  106; 
In  re  Demarest  (D.  C,  N.  J.),  6  Am.  B.  B. 
232,  110  Fed.  638.  Other  adjudications  of 
the  federal  courts  sustaining  this  view,  fol- 
lowing the  courts  of  the  states  in  which  they 
were  rendered,  are:  In  re  Novak  (D.  O^ 
8.  D.),  18  Am.  B.  R.  236,  160  Fed.  602;  In  r» 
Beauchamp's  et  al.  (D.  C,  Md.),  4  Am.  B.  £. 
161,  101  Fed.  106;  In  re  Meriwether  (D.  C, 
Ark.),  6  Am.  B.  R.  436,  107  Fed.  102;  In  re 
Prince  and  Walker  (D.  C,  Pa.) ,  12  Am.  B.  JEL 
676,  131  Fed.  646." 

148.  In  re  McCrary  Bros.  (D.  C,  Ala)^ 
22  Am.  B.  R.  161,  169  Fed.  486;  In  re  Meri- 
wether  (D.  C,  Ark.),  6  Am.  B.  R.  436,  107 
Fed.  102;  In  re  Demarest  (D.  C,  N.  J.),  ^ 
Am.  B.  R.  232,  110  Fed.  638;  In  re  Beau- 
cbamp  (D.  C,  Md.),  4  Am.  B.  R.  151,  101 
Fed.  106;  In  re  Prince  &  Walker  (D.  C.^ 
Pa.),  12  Am.  B.  R.  676,  131  Fed.  646;  Matter 
of  Colden  Rule  Merc.  Co.  (Ref.,  Okl.),  21  Am. 

B.  R.  397;  In  re  Lentz  (6.  Dak.),  2  N.  B. 
K.  Rep.  190,  97  Fed.  486;  In  re  Novak  (D. 

C,  S.  Dak.),  18  Am.  B.  R.  236,  150  Fed.  602; 
In  re  Vickerman  &  Co.  (D.  C,  S.  Dak.),  2» 
Am.  B.  R.  298,  199  Fed.  689;  Matter  of 
Bundy  &  Co.  (D.  C,  Miss.),  33  Am.  B.  R, 
289,  218  Fed.  711;  Amundson  v.  Folsom  (C 
C.  A.,  8th  Cir.),  33  Am.  B.  R.  318,  219  Fed. 
122,  holding  that  a  homestead  right  will  not 
be  upheld  where  it  appears  that  the  assets 
of  a  partnership,  not  entitled  to  exemptions 
by  law,  were  fraudulently  turned  over  to  one 
of  its  members,  for  the  purpose  of  enabling- 
him  to  claim  exemptions. 

Right  of  partner  to  claim  ezemptiona  out 
of  partnership  property.— By  the  great 
weight  of  authority  individual  partners 
cannot  claim  exemptions  in  the  partnership 
property  as  against  a  partnership  debt. 
This  is  held  on  different  grounds:  (1) 
On  the  well-known  groimd  that  partner^ 
ship  property  is  subject  to  the  payment 
of  partnership  d^bts  before  all  other  claims; 

(2)  the  impracticability  or  even  inequity  of 
allowing  an  exemption  out  of  the  property; 

(3)  that,  under  the  theory  of  the  civil  law 
that  a  partnership  is  an  entity — a  theory 
not  generally  reco^ized  by  the  common  law 
and  one  w4iich  is  inconsistent  with  its  prin- 
ciples—  and  that  the  partnership  property 
does  not  belong  to  the  individual  partners, 
but  to  the  firm,  that  is,  to  the  legal  entity; 

(4)  that  the  different  exemption  statutes 
contemplate  only  individuals  and  have  no 
referents  to  partnerships.     18  Gye.  1383. 

A  different  rule  obtains  in  Georgia,  Mich- 
igan.  North  Carolina,  New  York,  Wisconsin 
and  perhaps  one  or  two  other  States;   b«t 
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daims  may  be  asserted,  if  each  partner  shall  consent  thereto/**  especially  where 
there  are  no  individual  estates  from  which  exemptions  may  be  teken.^**  Even 
where  exemptions  are  permitted  out  of  partnership  assets,  it  must  appear  that 
the  partner  seeking  the  exemption  had  an  interest  in  such  assets  to  the  extent 
and  the  amount  of  the  exemption  sought^**  It  has  been  held  that,  fraud  beii^ 
absent,  partners  may  before  bankruptcy  so  sever  the  joint  estate  as  to  permit 
each  of  them  to  claim  their  exemptions,  though  on  appeal  this  severance  was 
not  approved  or  even  thought  necessary."''    But  where  there  is  no  transfer, 

the  Federal  courts  flitting  in  bankruptcy  have 
never  adopted  or  followed  the  minority  rule 
^outaide  of  the  particular  States  in  which  that 
rule  prevails.  In  re  Scheier  (D.  C,  V^ash.), 
26  Am.  B.  R.  739,  188  Fed.  744. 

144.  In  re  Grimes  (D.  C,  N.  C).  2  Am. 
B.  R.  160,  94  Fed.  806;  In  re  Floyd  &  Oo. 
<D,  0.,  N.  C),  18  Am.  B.  R.  827,  154  Fed. 
767:  In  re  Monroe  &  Co.  (I>.  C,  N.  C), 
19  Am.  B.  R.  525,  166  Fed.  216;  In  re  Nel- 
son  (D.  C,  Wis.),  2  Am.  B.  R.  566,  98  Fed. 
76;  Matter  of  McConnell  v.  Williams  (D.  C, 
(M.),  32  Am.  B.  R.  589. 

It  has  been  held  that  the  partner  must 
jKflBrmatlvely  show  that  he  la  entitled  to  the 
uexemption,  and,  when  it  is  asked  out  of  firm 
.asaetSy  that  he  had  no  personal  property 
.exemption  independent  of  the  firm  property, 
and  the  other  members  of  the  firm  consent 
that  he  shall  have  it  out  of  the  firm  assets. 
In  re  Friedrich  (D.  C,  Wia,),  95  Fed.  282. 

Where  an  involuntary  proceeding  against 
A  partnership  and  its  individual  members 
was  dismissed  as  to  one  of  the  partners,  at 
his  instance  on  the  ground  that  being  a 
minor  he  could  not  4&come  a  debtor  and 
therefore  not  a  bankrupt,  his  status  as  a 
debtor  oould  not  thereafter  be  asserted  merely 
to  daom  exemptiona.  In  re  Ellenbecker  (D. 
<;.,  Wie.),  30  Am.  B.  R.  537,  205  Fed.  396. 

145.  In  re  Stevenson  (D.  C,  N.  Car.),  2 
Am.  B.  R.  230,  93  Fed.  789;  In  re  Duguid 
(D.  C,  N.  Car.),  3  Am.  B.  R.  794,  100  Fed. 
274;  In  re  Wilson  (D.  C,  N.  Car.),  4  Am. 
B.  R.  260,  101  Fed.  572;  In  re  Steed  (D.  C, 
N.  Car.),  6  Am.  B.  R.  73,  107  Fed.  682;  In 
re  fieabolt  (D.  C,  N.  Car.),  8  Am.  B.  R.  67, 
113  Fed.  766;  In  re  Monroe  &  Co.  (D.  C,  N. 

jOar.),  If  Am.  B.  R.  265,  166  Fed.  216. 

146.  In  re  Rutland  Grocery  Co.  (D.  C, 
Ga.),  26  Am.  B.  R.  942,  189  Fed.  765. 

Extent  of  exemption. —  In  the  case  of  In 
re  Camp  (D.  C,  Ga.),  1  Am.  B.  R.  165,  01 
Fed.  745,  it  is  said:  "But  conceding,  in 
▼lew  of  what  has  been  stated,  that  the  bank- 
rupt court,  sitting  in  Georgia,  and  passing 
upon  an  exemption  of  a  citizen  of  Georgia, 
would  feel  bound  to  allow  an  exemption  to 
one  partner  out  of  the  partnership  assets,  it 
is  nevertheless  perfectly  clear  that  the  part- 
ner eeeking  the  exemption  should  have  an 
interest  in  the  partnership  assets  to  the 
extent  and  the  amount  of  the  exemption 
sought.  If,  on  an  accounting  4>etween  the 
partners,  the  partner  applying  for  an  ex- 
.emptlon  would  have  no  interest  in  the  part- 
nership eflfects  as  against  the  other  partners. 


he  would  hardly  be  allowei  to  claim  suoh  an 
interest  as  agamst  the  creditors  of  the  part- 
nership." 

147.  In  re  Friedrich  (D.  C,  Wis.),  3  Am. 

B.  R.  800,  100  Fed.  284,  mod.  s.  a,  95  Fed. 
282;  In  re  Lockerby  (Minn.),  3  N.  B.  N. 
Rep.  7. 

Payment  from  assets  of  dissolved  part- 
nership.—  Bankrupt  and  his  partner,  four- 
teen dav«  before  bankruptcy,  severed  the 
paxtnerauiip  relation  by  written  agreement 
whereby  the  assets  of  the  dissolved  partner- 
ship were  vested  in  bankrupt  and  its  liabili- 
ties assumed  by  him.  There  was  no  fraud  ttk 
the  transaction,  and  during  the  period  pre- 
ceding bankruptcy,  bankrupt  continued  the 
business  in  his  own  name.  The  liabilities  in 
the  bankruptcy  proceedings  consisted  of  firm 
debts,  and  the  cFsets  those  which  were  as- 
signed to  bankrupt  under  the  dissolution 
a«'eement  Nothing  appeared  as  to  the  in- 
solvency of  the  firm  at  its  dissolution,  nor 
concerning  the  state  of  accounts  between  the 
partners.  Held,  that  the  firm  assets  were 
validly  transformed  into  individual  assets  of 
bankrupt,  ao  as  to  entitle  him  to  be  allowed 
his  exemptions  therefrom.    In  re  Kolber  (D. 

C,  Pa.),  27  Am.  B.  R.  414,  193  Fed.  281. 
Rule  In  Indiana. —  Where  members  of  a 

firm,  all  residents  of  Indiana,  with  knowledge 
of  insolvency  consented,  to  a  dissolution  for 
the  express  purpose  of  enabling  each  of  them 
to  claim  exemptions,  and  the  firm  property 
was  divided  among  them,  and  thereafter  one 
of  them  filed  a  voluntaiy  petition  in  bank- 
ruptcy and  an  involuntai^  petition  was  filed 
to  have  the  firm  adjudged  oankrupt,  no  ex- 
emptions can  be  claimed  out  of  the  property 
in  the  hsnds  of  the  trustee,  and  specifically 
identified  as  part  of  the  former  firm  prop- 
erty, because  in  Indiana  no  exemptions  are 
allowed  out  of  partnership  assets.  Firm 
property  in  the  possessicm  of  a  partner  at 
the  time  of  the  filing  of  a  petition  in  bank- 
ruptcy must  be  deemed  firm  and  not  indi- 
vidual assets  for  all  purposes.  Matter  of 
Tumock  &  Sons  (C.  C.  A.,  7th  Cir.),  36  Am. 
B.  R  316,  230  Fed.  985. 

Convexsion  of  firm  property  into  exempt 
property. —  As  it  is  not  fraudulent  for  an  in- 
dividual debtor  to  convert  property  which  is 
not  exempt  into  that  which  is,  ft  is  not  fraud- 
ulent for  individuals  constituting  a  partner- 
ship to  sever  the  joint  interest  in  partnership 
property,  which  is  not  yet  in  the  custody  of 
the  law,  and  thereafter  to  hold  their  exemp- 
tions out  of  such   property.     Crawford  v. 
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but  a  mere  abandonment  by  one  partner  of  his  interest,  an  exemption  will 
not  be  allowed  out  of  partnership  assets  to  the  other  member  of  the  finn.^^ 
Where  a  partner  has  parted  with  his  interest  in  the  assets  of  the  firm  prior  to 
bankruptcy,  he  cannot  claim  an  exemption  therein,  although  he  continued  in 
the  employ  of  the  firm  as  a  clerk.^^  Where  the  right  to  a  homestead  exemption 
out  of  partnership  assets  is  doubtful,  the  claim  must  be  asserted  reasonably 
and  in  conformity  with  the  practice  in  bankruptcy,  or  it  will  not  be  con- 
sidered.^^ An  infant  who,  although  he  contributed  to  the  capital  stock  of  a 
partnership,  assented  to  being  ignored  in  all  firm  transactions,  is  not  entitled 
to  a  personal  property  exemption  out  of  the  assets  of  the  firm.^^^  Several 
of  the  cases  cited  in  the  foot-notes  imder  this  paragraph  ccmtain  summaries  of 
decisions  both  in  the  Federal  and  in  the  highest  State  courts,  in  particular  In  re 
Camp."* 

(5)  Exemptions  to  fbesons  in  ceetain  occupations. —  Especial  exemp- 
tions are  sometimes  given  to  persons  engaged  in  certain  occupations,  as  farm- 
ing, mechanical  trades,  mercantile  pursuits  and  the  like.  An  exemption  to 
farmer  is  not  defeated  by  temporarily  engaging  in  a  diflFerent  pursuit.^  And 
a  "  laborer  "  is  entitled  to  the  exemption  allowed  by  law  if  he  is  engaged  in  a 
toilsome  occupation  requiring  the  use  of  the  ^cempt  articles.  ^'^  A  retail  drug- 
gist is  not  a  "mechanic,  miner,  or  other  person"  within  the  meaning  of  a* 
statute  exempting  necessary  tools  and  implements.***  The  conducting  of  a 
business  under  a  company  name  does  not  affect  the  right  to  exemptions.*** 

c.  Effect  of  fraud  on  right  to  exemptions. —  (l)  In  general.. —  If  a  debtor 
is  guilty  of  fraud  against  his  general  creditors,  he  may,  under  the  law  in  many 
states,  be  denied  his  exemptions.  This  rule  docs  not  depend  upon  the  bank- 
ruptcy act,  but  exists  because  of  some  express  statutory  provision  or  the 
decisions  of  the  courts  of  the  State  under  the  laws  of  which  the  bankrupt  makes 
his  claim.**"  But  a  court  of  bankruptcy  proceeds  upon  equitable  principles,  and 


Sternberg  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
677,  220  Fed.  73. 

148.  In  re  Bergman  (111.),  2  N.  B.  N.  Kep. 
806.  See  also  In  re  Hosier  (D.  C,  Vt.),  7 
Am.  B.  R.  268,  112  Fed.  238;  Matter  of 
Abrama  (D.  €.,  So.  Dak.),  34  Am.  B.  R.  652, 
103  Fed  271,  citing  text. 

148.  In  re  Kowler  (D.  €.,  N.  Car.),  16  Am. 
B.  R.  680,  146  Fed.  270.  See  In  re  Wolcott 
(D.  C,  N.  Car.),  16  Am.  B.  R.  386,  140  Fed. 
460,  holding  that  the  bankrupt  muat  own  the 
personal  property  out  of  which  he  claims  an 
exemption. 

160.  In  re  Jennings  k  Co.  (D.  C,  Oft.), 
22  Am.  B.  R.  160,  166  Fed.  639. 

161.  In  re  Floyd  &  Co.  (D.  C,  N.  Oar.), 
18  Am.  B.  R  827,  154  Fed.  757. 

16a.  In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  R. 
165,  91  Fed.  745. 

168.  In  re  Fly  (D.  C.»  Cal.),  6  Am.  B.  R. 
550,  110  Fed.  141. 

164.  In  re  Hindman  (C.  C.  A.,  9th  Cir.), 
6  Am.  B.  R  20,  104  Fed.  331. 

166.  In  re  Lynde  (Ref.,  Kan.),  17  Am.  B. 

160.  In  re  Carpenter  (C.  C.  A.,  5th  Cir.), 
6  Am.  B.  R.  465,  109  Fed.  658. 

167.  McDowell  v,  McMurria,  107  Ga.  812, 
78  Am.  St.  Rep.  155,  38  t.  c  700;  In  f 


Waxetbaiim   (D.  C,  Ga.),  4  Am.  B.  R.  120, 

101  Fed.  228;  In  re  Tollett  (D.  C,  Tenn.),  5 

Am.  B.  R.  305,  105  Fed.  426,  revd.  s.  o.  (C. 

C.  A.,  6th  Cir.),  6  Am.  B.  R.  404,  106  Fed. 

866;  In  re  Long  (D.  C,  Pa.),  8  Am.  B.  R. 

591,  116  Fed.  113;  In  re  Duffy  {D.  C.  Pa.), 

9  Am.  B.  R.  358,  118  Fed.  926;  In  re  Yost 

(D.  C,  Pa.),  9  Am.  B.  R.  163,  117  Fed.  792; 

In  re  Allen  (D.  C,  Va.),  13  Am.  B.  R.  619, 

134  Fed.  620;  Matter  of  Alex.  (D.  C,  Pa.), 

15  Am.  B.  R.  450,  141  Fed.  483;  Matter  of 

Humphreys  (D.  C,  N.  Car.),  34  Am.  B.  R. 

655,  221  Fed.  997    (citing  text) ;  Matter  of 

Ziff  (D.  C,  Ala.J,  36  Am.  B.  XL  83,  226  Fed. 

328:  Matter  of  Hadden  (D.  C,  Ga.),  40  Am.  B. 
R.  24.  242  Fed.  284;  Matter  of  Libby  (D.  C. 
Fla.),  41  Am.  B.  R.  630.  253  Fed.  278.  See  as 
to  matters  affecting  right  to  exemptions.  Am. 
Bankr.   Dig.   ff   968-973. 

Failure  to  keep  books. —  In  tbe  case  of  In  re 
Leverton  (D.  C,  Pa.),  19  Am.  B.  B.  426,  165 
Fed.  925,  it  was  held  that  where  a  merchant 
did  not  keep  any  books  and  Hailed  to  account 
for  $3,000  during  a  period  of  three  months,  and 
the  CTidence  showed  that  he  had  either  made 
away  with  his  goods  or  their  proceeds,  he  will 
be  refused  his  exemption  because  of  a  fraudu- 
lent concealment  of  assets. 

Where  the  bMikmpt  has  remoTed  a. 
greater  part  of  his  property  from  the  Jurla* 
diction  of  the  court,  a  dalm  for  an  exemp- 
tion   from    the    balance    will    ba    diMLllowedi. 
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will  no  more  sustain  a  positive  fraud  than  will  a  court  of  equity,^  so  that 
if  it  appears  that  the  bankrupt  has  by  some  fraudulent  device,  with  the  pur- 
pose of  creating  an  exemption,  diverted  funds  that  would  rightfully  have  been 
distributed  among  his  creditors,  his  claim  of  exemption  will  not  be  allowed."^ 
A  bankrupt  who  is  guilty  of  false  swearing  upon  an  examination  as  to  his 
assets  may  be  denied  his  exemption.^*^  Where  the  bankrupt  acquires  the  prop- 
erty by  fraud,  he  can  have  no  exemption  thereon.  ^®^ 

(2)  Fraudulent  concealment  of  assets. —  The  effect  of  fraudulent  con- 
cealment of  assets  by  a  bankrupt  on  his  right  to  exemptions  will  depend  largely 
upon  the  statutes  of  the  State.^***  In  Georgia  it  is  provided  by  statute  that  a; 
debtor  who  is  guilty  of  wilful  fraud  in  the  concealment  of  part  of  his  property 
from  his  creditors  loses  his  exemption.^^    In  Pennsylvania  a  bankrupt,  who 


M«tter  of  Taylor  (D.  C,  Col.),  7  Am.  B.  R. 
410,  114  Fed.  607;  In  re  Denson  (D.  C, 
Ala.),  28  Am.  6.  R.  162,  105  Fed.  857. 

Under  the  statute  and  decUions  of  Ala- 
iMuna,  the  fraud  of  a  bankrupt  in  making 
falae  finaneial  etatementa  to  mercantile 
Afl^endes  does  <bar  hia  claim  to  ezemptiona. 
Matter  of  Ziff  (D.  C,  Ala.),  36  Am.  B.  R. 
83,  225  Fed.  323. 

Not  forfeited  for  TlolatloB  of  bankrvpter 
act.— A  bankrupt  doee  not  forfeit  his  right  to 
claim  the  exemptions  secured  to  him  by  the 
State  law.  by  doing:  some  act  prohibited,  or 
omitting  to  discharge  some  duty  enjoined  by 
the  Bankruptcy  Act.  as  for  instance,  by  conTcy- 
Ing  property  in  fraud  of  his  creditors,  or  fail- 
ing to  schedule  portions  of  his  property, 
especially  in  a  State  where  it  is  settled  that  a 
fraudulent  dispOLition  of  property  by  a  debtor 
does  not  work  a  forfeiture  of  exemptions.  Mat- 
ter of  Harrell  (D.  C,  N.  C),  84  Am.  B.  B. 
800.  222  Fed.  160. 

Bufiiiwfts  vnder  assiim«d  name. —  In  the  case 
of  In  re  McDlta  (D.  C.  Pa.).  26  Am.  B.  R.  480, 
189  Fed.  250,  it  was  contended  by  the  creditor 
of  a  bankrupt  that  he  was  transacting  business 
under  an  assumed  name  and  that  he  could  not 
obtain  title  to  goods  which  he  claimed  as  ex- 
empt where  he  had  obtained  such  goods  by 
fraud,  in  that  he  did  not  inform  his  creditors 
of  his  right  name;  it  was  held  that  at  com- 
mon law  a  man  may  lawfully  change  his  name 
and  there  was  no  statute  in  Pennsylvania  pro- 
hibiting such  change,  the  bankrupt  and  those 
with  whom  he  dealt  were  bound  by  the  name 
assumed  by  him  and  as  the  assumption  of  such 
name  was  not,  of  itself,  a  fraud  upon  creditors 
dealing  with  him,  the  bankrupt  was  entitled  to 
his  exemption. 

158.  In  re  Qerber  (C.  C.  A.,  9th  Cir.),  26  Am. 
B.  R.  606,  186  Fed.  693. 

ino.  McGnhan  v.  Anderson  (C.  C.  A.,  4th  Cir.), 
7  Am.  B.  R.  641.  11.3  Fed.  115.  51  C.  C.  A.  92; 
In  re  Cochran  (D.  C.  Ga.).  26  Am.  B.  R.  459. 
185  Fed.  913;  Matter  of  Majors  (D.  C.  Ore.),  39 
Am.  B.  R.  642.  241  Fed.  538. 

160.  Matter  of  Rainwater  (D.  C,  Miss.),  25 
Am.  B.  R.  419.  191   Fed.  738. 

161.  In  re  Haake,  Fed.  Cas.  5.883,  2  Sawy. 
281;  In  re  Wolcott  (D.  C.  N.  Car.).  15  Am.  B. 
R.  386.  140  Fed.  460:  In  re  Peacock  (D.  C,  Oa.), 
80  Am.  B.  R.  179,  208  Fed.  191. 

161a.  In  Florida  a  debtor  who  conceals  or  re- 
mores  beyond  the  reach  of  his  creditors,  a  part 
of  his  personal  property  as  a  preliminary  to 
claiming  the  exemption  will,  when  the  property 
so  remains  concealed  or  remoTed,  be  held  to 
hare  selected  such  concealed  or  remoTed  prop- 
erty pro  ttmto  as  his  exemption.  Matter  of 
Libby  (D.  C,  Fla.).  41  Ara.  B.  R.  680.  253  Fed. 
278;  Libby  ▼.  BcTerley  (D.  C,  Fla.),  44  Am.  B, 
B.  «)6^  268  Fad.  6k 


162.  Ga.  Code,  9  2830;  In  re  Thompaoii 
(D.  €.,  Oa.),  8  Am.  B.  R.  283,  115  Fed.  924; 
In  re  West  (D.  C,  Ga.),  8  Am.  B.  R.  564, 
lie  Fed.  767;  In  re  Williamson  (D.  C,  Ga.), 
8  Am.  B.  R.  43,  114  Fed.  190,  holding  tbat  in 
Georgia  the  exemption  provided  by  ataUite 
will  not  be  allowed  unless  the  person  claim* 
ing  the  same  comes  into  court  with  clean 
hands;  In  re  Stephens   (D.  C,  Ga.),  8  Am. 

B.  R.  53,  114  Fed.  192;  In  re  Boorstin  (D. 

C,  Ga.),  8  Am.  B.  R.  89,  114  Fed.  696;  In 
re  Castleberry  (D.  C,  Ga.),  16  Am.  B.  R. 
159,  143  Fed.  1018;  Matter  of  Anderson  (D. 
0.,  Ga.),  35  Am.  B.  R.  487,  224  Fed.  790. 
See  Am.  Bankr.  Dig.,  §  971. 

Under  the  Georgia  statute  it  has  been  held 
tbat  a  bankrupt,  who  souf  ht  to  get  Ms  prop- 
erty out  of  the  reach  of  his  creditors  just 
before  and  at  the  time  of  bis  bankruptcy  and 
apparently  succeeded  in  doing  so,  was  not 
entitled  to  such  constitutional  exemption  un- 
der the  decisions  of  the  State  court  constm- 
ing  §  2830  of  Ga.  Civil  Code,  1895  (Hopkins 
Code,  1910,  I  3380),  to  require  a  bankrupt 
who  seeks  such  exemption  to  deal  with  per- 
fect fairness  with  his  creditors  and  to  dis- 
close and  deliver  up  everything  he  has  ex- 
cept this  exemption  and  that  a  failure  to  do 
this  would  defeat  his  application.  In  re 
Cochran  (D.  C,  Ga.),  26  Am.  B.  R.  459,  185 
Fed.  913;  Matter  of  Hardy  (D.  C,  Ga.),  36 
Am.  B.  R.  358,  229  Fed.  825. 

Under  the  Georgia  statute,  the  transfer  of 
real  estate  by  the  bankrupts  to  their  wivea 
more  than  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy  does  not  deprive 
them  of  their  exemptions,  nor  does  the  mak- 
ing of  false  statements  in  writing  to  their 
creditors  to  obtain  credit  oonetitute  a  valid 
objection.  In  re  Cotton  &  Preston  (D.  (Xp 
Ga.),  25  Am.  B.  R.  532,  183  Fed.  190;  Matter 
of  Powell  (D.  C,  Ga.),  36  Am.  B.  R.  367» 
230  Fed.  316. 

In  ~  the  case  of  In  re  Dobbs  (D.  C,  Ga.)» 
22  Am.  B.  R.  801,  172  Fed.  682,  the  bank- 
rupt was  denied  hia  exemptions,  where  It 
appeared  that  he  had  made  a  statement  to  a 
commercial  agency,  in  which  his  assets  and 
indebtedness  were  specified  as  a  certain 
amount  and  about  a  year  thereafter  the 
schedules  filed  by  him  showed  a  great  dsprs- 
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deliberately  and  wilfully  conceals  or  denies  the  ownership  of  property,  in 
order  to  prevent  it  from  being  subjected  to  the  payment  of  his  debts,  forfeits 
his  right  to  exemptions.^^  The  fraudulent  concealment  must  be  proved  to 
a  reasonable  certainty,  and  the  bankrupt  is  entitled  to  the  benefit  of  the  doubt ; 
fraud  is  not  presumed  or  imputed  to  the  bankrupt  ^^  Where  the  exact  amount 
of  personal  property  cancealed  by  a  bankrupt  cannot  be  ascertained,  he  may 
not  be  allowed  his  exemptions  until  all  his  personal  property  is  accounted  for, 
or  until  the  further  order  of  the  court.  ^^  The  failure  of  a  bankrupt  to  schedule 
property,  which  was  in  possession  of  his  wife,  is  not  a  concealment  for  which 
his  claim  for  exemptions  wiU  be  denied.^^  But  under  a  State  law,  providing 
that  a  person  forfeits  his  right  to  exemption  by  fraudulent  concealment  of  his 
property,  a  failure  of  the  bankrupt  to  schedule  life  insurance  policies,  the 
possession  of  which  he  at  first  denied  upon  his  examination,  but  was  subse- 
quently compelled  to  admit,  justifies  the  denial  of  his  exemptiona^*^ 

(3)  Fraudulent  transpeb. —  If  there  had  been  a  fraudulent  transfer 
of  property  by  a  bankrupt,  which  amounts  to  a  concealment  or  withholding  of 
property  from  his  creditors,  under  a  State  statute  making  such  an  act  suf- 
ficient to  deprive  the  bankrupt  of  his  exemptions,  such  a  transfer  will  preclude 
the  allowance  to  him  of  his  exemptions.  The  mere  fact  that  a  fraudulent 
transfer  has  been  made  is  not  sufficient  to  justify  the  denial  of  the  bankrupt's 
exemptions ;  it  must  ordinarily  be  made  to  appear  that  the  fraud  was  directly 
connected  with  the  claim  of  exemptions.^^  The  rule,  independent  of  statute, 


elation  in  the  yalue  of  his  aeseta,  and  the 
bankrupt  having  kept  no  books  of  account, 
failed  to  satisfactorily  explain  wbat  he  had 
done  with  his  property,  or  what  had  caused 
BO  great  a  change  in  his  financial  condition, 
under  the  law  of  AlalWTna  a  referee  in 
bankruptcy,  upon  the  contest  of  bankTupt's 
claim  to  exemptions,  has  the  right  to  charge 
the  exemptions  with  any  property  shown  to 
have  been  in  bankrupt's  possession  when 
bankruptcy  intervened  and  not  disclosed  by 
his  inventory  or  surrendered  to  'his  trustee; 
but  property  fraudulently  transferred  or 
parted  with  by  bankrupt  m  any  way,  prior 
to  bankruptcy,  in  order  to  prevent  its  appli- 
oation  to  the  payment  of  his  debts,  cannot 
be  treateii  as  part  of  his  exempt  property; 
nor  can  his  exemptions  be  deemed  as  a 
punishment  for  any  conduct  on  bankrupt's 

Eart,  however  reprehensible  it  mieht  be  as  to 
is  creditors    In  re  Denson  (D.  C.,  Ala.),  28 
Am.  B.  R.  162,  195  Fed    857. 

Failure  to  surrender. — A  referee  may 
charge  a  bankrupt's  exemption  with  the  value 
of  goods  in  his  possession,  upon  the  eve  of 
bankruptcy,  which  he  failed  to  surrender  to 
hi:]  trustee,  in  the  absence  of  a  reasonable 
explanation  of  the  failure.  Matter  of  Aron- 
son  (D.  C,  Ala.),  37  Am.  B.  R.  385,  233  Fed. 
1022. 
168.  In  re  Schafer  (D.  C,  Pa.),  18  Am. 

B.  R.  361,  161  Fed.  505;  Matter  of  Liby  (D. 

C,  Pa).  33  Am.  B.  R.  312,  218  Fed.  90. 
Failure  to  account. — ^A  bankrupt  who  fails 

to  satisfactorily  account  for  assets  in  ex- 
cess of  $50,000  which  disappeared  during  the 
year  jprior  to  the  bankruptcy,  may  be  denied 
^'    nght  of  exemption  upon  the  ground  tliat 


there  was  a  concealment  of  property  in  fraud 
of  creditors.  In  re  Rice  (D.  C,  Pa.),  21  Am. 
B.  R.  202,  164  Fed.  689. 

164.  In  re  Cotton  &  Piston  (D.  C,  Ga.), 
26  Am.  B.  R.  632,  183  Fed.  190. 

165.  In  re  Ansley  Bros.  (I>.  C,  N.  Gar.), 
18  Am.  B.  R.  457,  163  Fed.  983. 

166.  In  re  Diamond  (D.  C,  Ala.),  19  Am. 
B.  R.  811,  168  Fed.  370. 

167.  In  re  Suesman  (D.  C,  Pa.),  24  Abu 
B.  R.  909,  183  Fed.  331.  See  In  re  Royal 
(D.  C,  K.  Oar.),  7  Am.  B.  R.  106,  112  Fed. 
136. 

168.  In  re  Thompson  (D.  0.,  Qa.),  8  Am. 
B.  R.  283,  116  Fed.  924,  where  it  appeared 
that  the  bankrupt  a  long  time  prior  to 
bankruptcy  had  made  a  transfer  of  ma  home- 
stead to  his  wife  in  an  attempt  to  evade 
lisJbility  as  surety  on  a  bond,  and  tlie  wife 
subsequently  reconveyed  the  land  to  the  buik- 
rupt.  It  was  %eld  that  tiie  bankrupt  waa 
entitled  to  a  homestead  exemption  since  tlie 
bankruptcy  court  could  not  inquire  into  the 
initial  fraud  attending  the  conveyance  to  the 
wife. 

Ordinary  creditors  have  no  interest  in 
exempt  property.  Its  transfer,  even  with 
a  purpose  to  hinder,  delay  or  defraud  them, 
is  not  an  act  of  which  they  can  complain. 
Matter  of  Ziff  (D.  C,  Ala.),  36  Am.  B.  R. 
83,  226  Fed.  323,  see  Am.  Bankr.  I>ig.  i  972. 

Reconveyance  to  bankntpt  after  ^and* 
nlent  transfer. — ^A  bankrupt  within  four 
nK>nths  of  bankruptcy  being  advised  tiiai  hia 
homestead  tract  was  exempt  and  could  ke 
conveyed  at  his  pleasure,  conveyed  liie  same 
to  a  third  party  with  the  purpose  that  audi 
third  party  should  oosy^  to  the  Xtaxkrup^B 
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is,  however,  that  ezemptioits,  being  a  matter  of  right,  should  not  be  denied^ 
even  if  asserted  in  property  frandulently  transferred  or  concealed  and  later 
recovered  by  the  trustee.^^  If  a  bankrupt  has  transferred  property  which  is 
subject  to  an  exemption,  he,  by  his  act,  has  placed  his  exemption  beyond  his 
own  reach.^^^  A  transfer  or  disposition  of  property  for  a  fair  consideration, 
and  with  an  honest  motive^  will  not  prejudice  tiie  bankrupt's  right  to  exemp- 
tion.^^ A  transfer  in.  good  faith  by  a  bankrupt  of  all  his  property  to  an 
assignee  for  the  benefit  of  creditors  does  not  deprive  him  of  his  right  to  exemp- 
tions in  subsequent  bankruptcy  proceedings/*^'  If  a  bankrupt  transfers  prop- 
erty in  which  he  is  entitled  to  an  exemption  prior  to  his  bankruptcy,  it  would 
not  operate  as  a  fraud  against  the  creditors  since  they  would  not  be  entitled  in 
any  event,  to  subject  the  property  to  the  payment  of  his  debts.^^  A  different 
question  arises  where  a  bankrupt  has  made  a  fraudulent  transfer  of  his  prop- 
erty and  the  trustee  recovers  the  property  transferred.  The  courts  have  not 
agreed  upon  this  question.  The  conflict  is  more  apparent,  however,  than  real. 
In  many  of  the  cases  where  the  fraud  in  the  conveyance  has  been  held  to 
deprive  the  bankrupt  of  his  exemption,  State  statutes  have  been  applied',  which 
eitiier  directly  or  impliedly  permit  the  denial  of  an  exemption  because  of 
fraud  In  the  absence  of  statutory  provision  the  correct  rule  seems  to  be  that 
where  a  fraudulent  transfer  has  been  set  aside,  the  property  may  be  subjected 
to  the  bankrupt's  exemptions.^^^    For  the  same  reason  it  has  been  usually  held 


wife;  after  fiUng  his  petition  in  bankruptcy 
he  was  adiviAed  thst  under  the  Tennessee  law, 
his  creditors  had  a  right  to  a  remainder  in 
his  homeetead,  and  he  procured  the  third 
party  to  reoonyey  such  homestead  tract  to 
nim;  lie  tiiereu]^  applied  and  obtained 
leave  to  amend  liis  scheaules  by  adding  this 
property  as  an  asset  in  which  he  claimed  a 
homestead;  it  was  held  that  in  the  absence 
of  actual  fraud,  that  the  homestead  should 
be  set  aside  to  him  as  exempt.  In  re  ToUett 
(O.  C.  A.,  6th  C\r,),  6  Am.  B.  R.  404,  106 

iM.  S6e. 

The  Virgiiiia  constittttion,  section  101, 
pi\>^des  in  effect  thai  exemptions  shall  not 
be  claimed  in  property,  the  conveyance  of 
whidi  **  has  been  set  aside  on  the  ground  of 
fraud  or  want  of  consideration.''  It  was  held 
tbat  where,  pending  a  suit  by  creditors  to  set 
aside  a  deed  of  IumI,  the  defbtor  obtains  a 
reconveyance  thereof  and  executes  a  proper 
deed  of  homestead  under  the  State  law,  and 
is  adjudicated  a  bankrupt,  prior  to  a  decree 
of  the  Sts/te  court  setting  sside  the  convey- 
ance, the  banknmtcy  court  has  jurisdiction 
to  determine  the  banlcrupt'B  claim  to  a  home- 
stead exemption  in  the  propertv,  and  the 
claim  diould  <be  allowed,  in  re  Allen  k  0>. 
(D.  O.  Va.),  13  Am.  B.  E.  618,  134  Fed.  620. 

169.  In  re  Park  (D.  C,  Ark.),  4  Am.  B. 
R.  432,  102  Fed.  602;  Wilcox  v.  Hawley,  31 
N.  y.  648;  In  re  Noll,  2  N.  B.  N.  Rep.  789; 
In  re  Buckingham,  2  K.  B.  N.  Rep.  617 ;  In 
re  Rothschild  (Ref.,  Ga.),  6  Am.  B.  R.  43. 
Thus,  even  in  Geoigia,  where  the  ''good 
faitii^  rule  is  in  the  local  statute;  In  re  Tal- 
bott  (D.  C,  Ga.),  8  Am.  B.  R.  427.  116  Fed. 
417,  affd.,  auh  nom.  Bashineki  y.  Talbott  (0. 
a  A^  6th  C»r.),  9  Am.  B.  R.  518,  119  Fed. 
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337,  56  O.  C.  A.  241;  In  re  Neal  (Ref.,  Ohio), 
14  Am.  B.  R.  550. 

170.  Bashinski  v.  Talbott  (O.  C.  A.,  5th 
Cir.),  9  Am.  B.  R.  513,  119  Fed.  337;  Mc- 
Dowell V.  McMurria,  107  €ku  812,  73  Am. 
Bt.  Rep.  163,  33  S.  E.  709;  In  re  Tollett  (G. 
0.  A.,  6th  dr.),  5  Am.  B.  R.  404,  106  Fed. 
866. 

171.  In  re  Dufl^  (D.  C,  Pa.),  9  Am.  B. 
R.  358,  118  Fed.  926,  in  which  case  it  was 
held  that  while  a  bankrupt  will  forfeit  his 
right  to  exemption  by  fraudulent  disposition 
of  his  propertv,  it  cannot  be  said  that  such 
a  disposition  has  been  made,  where  he  has 
sold  it  for  a  fair  consideration  and  with  an 
honest  motive,  even'  though  it  may  have  the 
effect  of  leaving  nothing  for  his  creditors; 
In  re  Yost  (D.  <5.,  Pa.),  9  Am.  B.  R.  153, 
117  Fed.  792. 

178.  Brandt  v.  Mayhew  (C.  O.  A.,  9th 
Oir.),  33  Am.  B.  R.  845,  218  Fed.  422. 

173.  Cowan  v.  Birdhfield  (D.  €.,  Ala.),  25 
Am.  B.  R.  293,  180  Fed.  614. 

174.  Itesmptlon  in  ptopeity  recovered.— 
In  the  case  of  In  re  Thompson  (D.  C, 
Wash.),  15  Am.  B.  R.  287,  115  Fed.  924,  the 
court  said:  ''The  attempted  transfer  being 
void  as  to  creditors,  the  property  still  re- 
mains that  of  the  bankrupt  for  the  purpose  of 
paying  his  debts;  otherwise  we  would  have 
the  anomaly  of  the  debts  of  the  bankrupt 
being  paid  out  of  the  property  of  a  third 

Serson.  The  property  being  subject  to  the 
ebts  of  the  bankrupt,  could  not  be  so  upon 
any  other  theory  than  that  of  ownership  by 
him.  While  It  is  true  some  courts  Ihave  held 
that  where  a  bankrupt  commits  fraud  in  the 
conveyance  of  his  property  which  is  recovered 
at  the  suit  of  credHors,  he  is  precluded  from 
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that  where  an  assignment  for  the  benefit  of  creditors  has  been  nullified  by 
the  subsequent  bankruptcy  of  the  assignor,  the  bankrupt  may  claim  his  exemp- 
tions in  the  property  assigned."* 

(4)  Pbbfebbntial  tbansfeb. —  Where  property  is  preferentially  trans- 
ferred to  a  creditor  and  subsequently  recovered  by  the  trustee,  it  has  been 
held  that  after  the  trustee  has  been  put  to  the  expense  and  inconvenience 
of  recovering  the  property  conveyed,  the  bankrupt  should  not  be  permitted 
to  claim  his  exemption."^  A  distinction  has  been  made  between  the  right  of 
a  bankrupt  to  claim  his  exemption  out  of  fraudulently  conveyed  properly 
recovered  by  a  trustee  and  the  claim  of  an  exemption  out  of  property  whidfi 
had  been  voluntarily  transferred  by  the  bankrupt  to  a  creditor.^"  There  is 
not  much  reason  for  this  distinction.  The  effect  of  the  surrender  or  recovery 
of  preferences  received  by  creditors  is  to  restore  the  property  of  the  bankrupt 
to  his  estate  as  if  such  preference  had  not  been  given.  When  a  preferential 
transfer  is  set  aside  it  has  the  same  effect  as  the  setting  aside  of  a  fraudulent 
transfer.  The  property  then  becomes  restored  to  the  bankrupts  estate  and  is 
subject  to  his  exemptions.  This  doctrine  seems  to  be  sustained  at  the  present 
time  by  the  weight  of  authority. ^^®  It  has  been  held  that  where  the  bankrupt 
has  scheduled  property  out  of  which  he  claims  exemptions,  and  the  trustee 
later  recovers  other  property  which  had  been  preferentially  transferred,  the 


making  claim  to  exemptions,  yet  tlie  weiprht 
of  authority  is  the  other  way.  Thobe  au- 
thorities which  hold  that  an  act  of  fraud  is 
sufficient  to  deprive  one  of  exemptions,  in  my 
opinion,  confound  fraudulent  transfers  gen- 
erally, with  statutory  rights.  Tliere  can  be 
no  such  thing  as  fraud,  in  claiming  that 
whidh  the  law  allows." 

Upon  the  restoration  of  the  property 
fraudulently  transferred  to  the  bankrupt's 
estate,  it  becomes  subject  to  his  exemption. 
Bashinski  v.  Talbott  (C.  C.  A.,  5th  Cir.), 
9  Am.  B.  R.  513,  119  Fed.  337;  In  re  Fal- 
coner (C.  C.  A.,  8th  Cir.),  6  Am.  B.  R.  557, 
110  Fed.  Ill;  In  re  Schuller  (D.  C,  Wis.), 
6  Am.  B.  R,  278,  108  Fed.  591.  In  the  case 
of  In  re  Tollett  (C.  C.  A.,  6th  Git,),  5  Am. 
B.  R.  404,  105  Fed.  866,  it  was  held  that 
the  conveyance  of  property  without  fraud  in 
fact,  even  though  there  was  constructive 
legal  fraud,  does  not  bar  the  right  of  the 
bankrupt  to  claim  a  hamiiptoad  in  the  prop- 
erty, ^en  it  is  recovexod  by  the  tmstiM. 

Under  the  bankruptcy  act  of  1867,  a  simi- 
Iftr  doctrine  prevailed.  It  was  uniformly  held 
in  controversies  arising  imder  that  act  that 
if  the  assignee  recovered  property  which  had 
been  conveyed  in  fraud  of  the  provisions  of 
the  act,  the  bankrupt  could  successfully  assert 
any  homestead  right  which  he  originally 
possessed  in  the  property  recovered  by  the 
assignee,  and  that  the  right  was  not  forfeited 
byttie  debtor's  fraudulent  conduct.  Cox  v. 
Wilder,  Fed.  Cas.  3,308,  2  Dill.  46;  In  re 
Detent,  Fed.  Cas.  3,829 ;  McFarland  v.  Good- 
man, Fed.  Cas,  8,789 ;  Penny  v.  Taylor,  Fed. 
Cas.  10,967;  In  re  Poleman,  Fed.  Oas.  11,247. 

176.  In  re  Tilden  (D.  C,  low*.),  1  Am. 
B.  R.  300,  91  Fed.  601;  Bashinski  v.  Tal- 
bott (C.  C.  A..  6th  Cir.),  9  Am.  B.  R,  613, 
119  Fed.  337;  In  re  Falconer  (C.  C.  A.,  8th 


rir.>,  6  Am.  B.  R.  537.  110  Fed.  Ill;  compare 
lu  re  Stauntou.  9  Am,  B.  R.  79,  117  Fed.  607. 

176.  In  re  Coddlnirton  (D.  C,  Pa.),  11  Am. 
B.  R.  122,  126  Fed.  891;  In  re  Evans  (D.  C.  N. 
Car.),  8  Am.  B.  R.  730.  116  Fed.  909;  In  re 
Long  (D.  C.  Pa.),  8  Am.  B.  R.  501,  116  Fed. 
113;  In  re  White  (D.  C,  Mo.),  6  Am.  B.  It  461, 
109  Fed.   635. 

177.  In  re  Neal  (Ref.,  Ohio),  14  Am.  B.  R, 
550. 

Dedactlon  from  exemptions. —  It  has  been  held 
that  It  Is  not  proper  to  deduct  from  the  amonnt 
of  exemptions  to  which  the  bankrupt  la  en- 
titled, property  which  he  has  preferentially 
transferred,  unless  he  conceals  the  fact  of  such 
preferential  transfer.  Libby  t.  Bererley  (D.  C. 
Fla.),  44  Am.  B.  R.  606,  263  Fed.  63. 

178.  In  re  Falconer  (C.  C.  A.,  6th  Cir.).  6 
Am.  B.  R.  557.  110  Fed.  Ill;  Bashinski  ▼.  Tal- 
bott (C.  C.  A.,  5th  Cir.),  9  Am.  B.  R.  513.  11» 
Fed.  337.  afffr.  In  re  Talbott  (D.  C.  Ga.).  8  Am. 

B.  R.  427.  116  Fed.  417,  Contra,  In  re  White  (D. 

C,  Mo.),  6  Am.  B.  R.  451.  109  Fed.  635:  In  re 
Long  (D.  C,  Pa.),  8  Am.  B.  R.  591.  116  Fed. 
113.  In  re  Eyans  (D.  C.  N.  Car.),  8  Am.  B.  R. 
730.  116  Fed.  909:  First  Nat.  Bank  of  Lake 
Charles  r.  Lang  (C.  C.  A.,  6th  Clf ).  29  Am.  B. 
R.  247.  202  Fed.  117. 

Effect  of  surrender  of  preferences. — ^In  re 
Soper  (<D.  C,  Kebr.),  22  Am.  B.  R.  868,  173 
Fed.  92i,  in  which  ease  t&e  court  said:  "The 
effect  of  the  tsurrender  of  preferences  re- 
ceived hy  the  creditors  was  to  restore  the 
property  of  the  bankrupt  to  'his  estate,  as 
if  no  mortgage  had  ever  been  made  upon 
tiie  property.  The  bankrupt  has  not  lort  nis 
right  to  claim  his  exemptions,  unless  it  is 
because  of  the  mortgage  given  hy  him.  The 
trustee  did  not  obtain  the  property  under  this 
mortgage,  but  in  hostility  to  it.  It  came 
into  his  hands  unburdened  by  the  mortgage 
and  as  if  the  mortgage  had  never  been  given, 
nierefore  neither  the  trustee  nor  the  bank- 
rupt are  estopped  1^  the  terms  of  the  nx>ri- 
gage.  From  the  time  the  trustee  took  tA* 
property  until  such  time  as  the  bankrupt 
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former  will  not  be  permitted  to  abandon  his  previous  claim  and  assert  it 
against  such  property.^^ 

(5)  Acquisition  of  property  to  secure  exemptions. —  There  is  a  con- 
flict of  authority  as  to  whether  the  purchase  of  exempt  property  on  the  eve 
of  bankruptcy  is  fraudulent.  It  has  been  held  that  if  a  bankrupt  purchases 
exempt  property  on  the  eve  of  bankruptcy,  so  as  to  secure  the  exemption,  he 
commits  a  fraud  upon  his  creditors  which  will  give  to  the  trustee  a  right  to 
take  the  property  from  him,  free  from  any  claim  of  exemption.  ^®^  But  there 
are  cases  to  the  contrary.*®^  Where,  however,  the  alleged  fraudulent  trans- 
action involves  the  sale  of  non-exempt  property,  and  the  use  of  the  proceeds  in 
reducing  an  incumbrance  against  an  exempt  homestead,  it  will  not  avail. ^^ 
And  where,  pending  suit  in  a  State  court  to  set  aside  a  deed  of  land,  the  debtor 
obtains  a  reconveyance  of  the  land  and  executes  a  proper  deed  of  homestead 
imder  the  State  law,  and  is  adjudicated  a  bankrupt  prior  to  a  decree  setting 
aside  the  conveyance,  the  bankruptcy  court  may  determine  the  claim  of  home- 
stead exemption  in  the  land.^®*  A  general  assignment  is  not  sufficiently  fraud- 
ulent to  come  within  the  rules  previously  stated.^" 

f .  l^emptions  out  of  incumbered  property. —  All  valid  liens  are  preserved  by 
the  statute. ^®^   Under  principles  already  discussed,  a  court  of  bankruptcy  has 


should  aaaert  his  claim  to  exemptions,  the 
trustee  had  the  title  to  all  of  the  property 
and  the  mortgage  was  no  lien  upon  any  por- 
ti<»i  oi  it.  Upon  the  assertion  of  the  right 
of  the  hankn],pt  to  his  exemptions  the  mort- 
gage was  not  reyived  upon  the  articles 
selected  as  exempt.  The  title  of  the  bank- 
rupt is  a  new  title  in  effect  antedating  the 
mortgage,  'because  the  mortgage  was  given 
within  four  months  of  the  bankruptcy.  Up- 
on the  restoration  of  his  property  to  the 
bankrupt's  estate^  it  was  subject  to  the  ex- 
emption of  the  bankrupt." 

A  bankrupt  may  claim  an  exemption  in 
property,  which  he  has  made  the  subject  of  a 
preferential  transfer.  The  giving  of  waiver 
notes  by  a  bankrupt  in  excess  of  the  value  of 
his  exempt  property  thereby  preferring  the 
note  holders  cannot  defeat  the  bankrupt's 
right  to  exemptions.  Matter  of  Ziff  (D.  C, 
Ala.),  35  Am.  B.  R.  83,  225  Fed.  323. 

179.  In  re  White  (D.  C,  Mo.),  6  Am.  B.  R. 
451.  10&  Fed.  635;  In  re  Coddington  (D.  C,  Pa.), 
11  Am  B.  R.  122,  126  Fed.  801.  Contra,  In  re 
Falconer  (C.  C.  A.,  8th  Clr.),  6  Am.  B.  R.  567, 
110  Fed.  111.  See  also  In  re  Evans  (D.  C.  N. 
Car.),  S  Am.  B.  R.  730,  116  Fed.  900;  In  re 
Neal  (Ret,  Ohio),  14  Am.  B.  R.  550. 

ISO.  In  re  Boothroyd,  Fed.  Cas.  1,652,  14  N. 
B.  R.  223;  In  re  Lammer,  Fed.  Cas.  8,081,  7 
Bias.  269;  In  re  Parker,  Fed.  Cas.  10.724,  5 
Sawy.  58;  Pratt  v.  Barr.  Fed.  Cas.  11,372,  5 
Biss.  86;  In  re  Sonthoff,  Fed.  Cas.  17,380,  8 
Biss.  35;  In  re  Wright,  Fed.  Cas.  18,607,  8 
Biss.  359;  Long  v.  Murphy,  27  Kan.  375; 
Brackett  v.  Watkins,  21  Wend.  68;  Matter  of 
Majors  (D.  C,  Ore.),  39  Am.  B.  R.  642,  241 
Fed.  538;  Kangas  v.  Robie  (C.  C.  A.,  8th  Clr.), 
45  Am.  B.  R.  209,  264  Fed.  92.  Bee  also  Peyton 
T.  Farmers  National  Bank  (C.  C.  A.,  5th  Cir.), 
44  Am.  B.  It.  295,  261  Fed.  326.  See  Am.  Bankr. 
Dig.,   i  974. 

181.  In  re  Henkel,  Fed.  Cas.  6,862,  2  Sawy. 
305;  Kelly  v.  Sparks,  54  Fed.  Rep.  70;  Hnen- 
ergardt  ▼.  Brittaln  Dry  Goods  Co.  (1\  C.  A, 
8th    Cir.),   8   Am.    B.    R.    341,    U6    Fed.    Rep. 


31;  In  re  Irwin  (C.  C.  A,  8th  Cir.),  9  Am. 

B.  R.  689,  120  Fed.  Rep.  733,  aifg.  In  re 
Stone  (D.  C,  Ark.),  8  Am.  B.  R.  416,  116 
Fed.  35;  ODonnell  v.  Segar,  26  Mich.  366; 
Jacohy  v.  Distilling  Co.,  41  Minn.  227,  230, 
43  N.  W.  62;  Oomstock  v.  Bechtel,  63  Wis. 
666,  24  2^.  W.  466 ;  In  re  HAumkond  ( IX  C, 
Ky.),  28  Am.  B.  R.  811,  198  Fed.  674;  Matter 
of  McConnell  &  Williams  (D.  C,  Cal.),  32 
Am.  B.  R.  689;  Crawford  v  Sternherff  (0.  O. 
A.,  8th  Cir.),  33  Am.  B.  R.  677,  220  Fed  73. 

Homestead  la  Tlrrlaia;  "  Bblftlng  stock  off 
mcrch«adlse^' — A  mercbont  who,  two  days  be- 
fore  his  adjudication  in  bankruptcy,  in  csa- 
templation  thereof,  separates  from  his  stock 
numerous  articles  of  merchandise  and  places 
them,  together  with  his  store  fixtures  and 
household  goods  in  boxes,  for  the  purpose  ot 
enabling  him  to  claim  that  they  had  ceased  to 
be  a  part  of  a  shifting  stock  of  merchandlat 
and  could  be  claimed  as  exempt  nnder  the 
constitution  and  statutes  of  Virginia,  which 
provide  for  a  homestead  exemption,  bat  do  not 
allow  it  to  be  claimed  in  a  **  shiftinsr  stock  of 
merchandise,"  cannot  by  such  acts  defeat  the 
rights  of  creditors  and  secure  a  homestead  ex- 
emption In  such  property.  Laderburpr  ▼. 
Miller  (C.  C.  A.  4th  Cir.),  81  Am.  B.  R.  836. 
210  Fed.  614. 

188.  In  re  Boston  (D.  C,  Nebr.),  3  Am.  B.  R. 
388,  96  Fed.  687. 

188.  In  re  Allen  (D.  C,  Va.),  13  Am.  B.  R. 
518,  134  Fed.  620. 

184.  In  re  Tllden  (D.  C.  Iowa),  1  Am.  B.  R. 
300.  91  Fed.  500. 

185.  Bankr.   Act,    I   67-d;   In    re   Thomas    (D. 

C,  Wash.),  8  Am.  B.  R.  00,  96  Fed.  828;  Gray 
▼.  Bank  of  Hartford  (Ark.  Sup.  Ct),  43  Am. 
B.  B.  106^  208  S.  W.  302. 

Effect  of  aettinr  aside  mortsaced  proporty.— 
While  bankruptcy  courts  hare  Jurisdiction  to 
determine  all  claims  of  bankrupts  to  exemp* 
tions,  it  is  well  settled  that  the  setting  aside  of 
a  homestead  to  a  bankrupt  does  not  relieve 
the  property  from  the  operation  of  a  mortgage 
or  Tendor's  lien  thereon  obtained  before  bank- 
ruptcy. Pace  T.  Berry  (Ky.  Ct.  of  App.),  40 
Am.  B.  B.  63,  195  S.  W.  131.  Where,  In  an 
action  to  foreclose  a  real  estate  mort- 
gage in  a  State  court,  the  defendant,  who 
has  been  discharged  as  a  bankrupt,  claims 
the     property     as     a     homestead,      and     it 
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no  jurisdiction  to  determine  either  the  existence  or  priority  of  liens  on  exempt 
property,  unless  such  property  is  worth  more  than  the  exemption  allowed  by 
the  State  statuta^^   In  many  States  the  bankrupt  has  an  absolute  right  to 
selection  in  specie;  and,  it  seems,  he  can  insist  on  it  even  though  he  thereby 
destroys  the  surplus  value  belonging  to  the  trustee.^    Where  the  lien  is 
dissolved  by  the  bankruptcy  as  that  of  an  execution  following  a  judgment 
recovered  within  four  months,  the  bankrupt  is  entitled  to  his  exemption  in 
the  property  which  was  affected  by  such  lien,^^  or,  if  it  has  heea  sold,  from 
the  proceeds  of  the  sale.    There  seems  some  reason  for  the  rule  laid  down  in 
some  courts  that  liens  procured  through  legal  proceedings  during  the  four 
months'  period  are  not  annulled  so  far  as  they  affect  property  claimed  by  the 
bankrupt  as  exempt,^^  but  in  that  jurisdiction  where  property  is  sold  at  a 
receiver's  sale  the  right  to  exemptions  is  transferred  from  the  property  to  the 
proceeds  and  the  bankrupt  may  claim  his  exemption  in  money,^^  since,  by  § 
67-f,  the  annulment  of  such  liens  is  apparently  for  the  purpose  of  passing  over 
the  property  affected  to  the  trustee  for  the  benefit  of  the  estate,  freed  from 
all  such  incumbrances.    On  the  other  hand  the  provision  referred  to  is  absolute 
in  its  effect ;  all  liens,  etc.,  acquired  through  legal  proceedings  during  the  four 
months'  period  are  annulled  absolutely  and  there  seems  no  good  reason  why 
the  provision  should  not  inure  to  the  benefit  of  the  bankrupt  as  well  as  hu 
creditors.^*^   As  between  incumbered  and  unincumbered  property  exempt  in 
specie,  the  bankrupt  will  be  given  the  unincumbered.    But  where  the  debtor, 
within  four  months  of  the  bankruptcy,  gave  a  mortgage  on  his  stock  in  trade^ 
otherwise  exempt,  but  without  specifying  the  exemption,  the  mortgage  is  a 
preference  and  will  not  be  declared  good  to  the  extent  of  the  exemption  allow- 
ance, because  a  claim  to  exemption  is  personal  to  the  bankrupt  and  must  be 


appears  that,  in  the  bankruptcy  proceedings, 
tne  de^t  of  the  plaintiff  secured  by  said  mort- 
gage 'waA  duly  scheduled,  that  plaintiff  had 
notice  and  appeared,  and  that  the  property 
described  in  his  mortgage  was,  upon  a  near- 
ing  of  plaintiff's  exceptions  thereto,  set  imrt 
and  adjudged  to  be  the  homestead  of  defend- 
ant, such  judgment  of  the  bankruptcy  court 
is  conclusive  as  to  the  parties  therein.  Mo* 
Curry  v.  Sledge  (Okla.  Sup.  Ct.),  35  Am. 
B.  R.  122,  149  Pac  1124. 

Effect  of  setting  aside  homestead  on  lien 
for  purchase  price. —  The  setting  aside  of  a 
homestead  to  a  bankrupt  does  not  invpair  * 
purchase  money  lien  on  the  property,  but 
it  does  present  a  question  of  marshalling  the 
property  so  that  the  homest^id  may  be  pre- 
served to  the  bankrupt  if  possible.  Sheridan 
State  Bank  v.  Roweii  (D.  01,  Ore.},  32  Am. 
B.  R.  747,  212  Fed.  629. 

186.  In  re  Hopkins  (Ref.,  Ala.),  1  Am. 
B.  R.  209;  In  re  Grimes  (I>.  C,  N.  Car.), 
2  Am.  B.  R.  730,  96  Fed.  529;  In  re  Hatch 
<D.  0.,  Iowa),  3  Am.  B.  R.  349,  102  Fed. 
!880;  In  re  Wells  (D.  C,  Ark.),  6  Am.  R  R. 
308,  106  Fed.  762;  In  re  Durham  (i>.  C, 
Ark.),  4  Am.  B.  R  760,  104  Fed.  231.  But 
see  In  re  Tune  (D.  G.,  Ala.),  8  Am.  B.  B. 
286,  116  Fed.  906. 

187.  In  re  Grimes  (D.  C,  Aku),  2  Am. 
B.  R.  730,  96  Fed.  529. 

188.  In  re  Tune   (D.  C,  Ala.),  8  Am.  B. 


R.  286,  115  Fed.  906;  Matter  of  Downiv 
(D.  C,  Ky.).  16  Am.  B.  R.  423,  139  Fel 
590;  In  re  Arnold  (D.  C.,  Ky.),  2  Am.  B. 
R.  180,  94  Fed.  1,001. 

189.  McKenney  v.  Cheney,  118  Ga.  387,  11 
Am.  B.  R.  64,  45  S.  K  433;  In  re  Durham 
(D.  C,  Ark.),  4  Am.  B.  R.  760,  104  Fed. 
231 ;  Powers  Dry  Goods  Co.  v.  Nelson,  10  K. 
Dak.  580,  7  Am.  B.  R.  506,  88  N.  W.  703; 
Jewett  Bros.  v.  Huffman,  14  N.  Dak.  110,  13 
Am.  B.  R.  738,  103  N.  W.  408;  Hatter  of 
Snyder  (D.  C,  Pa.),  33  Am.  B.  R.  31U 
216  Fed.  989. 

190.  Matter  of  Haas  (D.  KX,  Pa.),  32  Abql 
B.  R.  284,  213  Fed.  694. 

191.  In  re  Reals  (D.  C,  Ind.),  8  Am.  B.  R. 
639,  116  Fed.  630;  In  re  Tune  (D.  C.»  Ala.)» 
8  Am.  B.  R.  285,  115  Fed.  906. 

Annulment  of  liens. —  In  the  case  of  In  re 
Fort}es  (C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  S55» 
186  Fed.  79,  the  court  said:  **  But  the  provi- 
sions of  section  67  (f)  are  not  limited  to  the 
annulment  of  liens  on  property  that  passes 
to  the  trustee.  They  are  general  and  sweep- 
ing and  apply  to  liens  acquired  through  legal 
proceedings  against  the  bankrupt  during  the 
four  months'  period  prior  to  nis  filing  hia 

E^tition  in  bankruptcy."  Citing  Collier  on 
ankruptcy,  8th  ed.,  p.  161.  The  court  held 
that  upon  the  filing  of  the  petition  in  bank- 
ruptcy an  attachment  lien  which  had  been 
acquired   during   the   four   months'    period 
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made  by  him.^**  It  has  even  been  held,  on  a  strict  construction  of  §  64-a, 
that  taxes  on  an  exempt  homestead  must  be  paid  out  of  the  general  fund.^^ 

g.  Kinds  of  proper^  exempt. —  (l)  In  gbneeal. —  The  cases  referable  to 
this  subdivision  are  very  numerous.  Where  a  bankrupt  bought  goods,  agreeing 
to  give  security  for  the  same,  and  filed  his  petition  before  doing  so,  he  is  not 
entitled  to  exemptions  in  property  so  obtained.^^  In  Pennsylvania  the  exemp* 
tion  to  a  debtor,  under  the  act  erf  184©,  of  **  property  to  the  value  of  $800," 
may  not  be  allowed  out  of  the  proceeds  of  property  to  be  subsequently  soldL^"* 
As  has  already  been  said  the  State  law  governs  as  to  exemptions,  and  this  is 
especially  so  as  to  the  kind  and  amount  of  property  which  is  exempt  ^^ 

(2)  Watchbs,  weabing-  appabbl,  implements  of  tbade,  and  the  lixb. — 
A  watch  is  or  is  not  exempt  according  to  the  circumstances  of  the  bankrupt. 
Thus  it.  has  been  held  to  be  exempt  where  it  was  necessary  for  the  bankrupt 
to  know  the  time.^^  It  has  been  held  to  be  both  wearing  apparel,^^  and  an 


against  property  dakned  bj  the  bankrupt  aa 
a  homeatead  was  dissolved,  and  that  the  bank- 
rupt was  oititled  to  hia  exeniption. 

Failiire  to  daim  in  prior  deed  of  trust. — 
The  fact  tiiat  a  bankrupt  had  made  a  deed 
of  trust  for  the  benefit  of  creditors^  in  which 
he  did  not  claim  exemptions,  is  not  a  valid 
objection  to  hia  claim  in  the  bankruptcy 
court.  Matter  of  Gorman  (D.  O.,  Md.)>  35 
Am.  B.  R.  638,  226  Fed.  361. 

199.  In  re  SchuHer  (D.  €.,  Wit.),  6  Am. 
B.  R.  278,  108  Fed.  591. 

Sights  of  mortgagee. —  Where  a  mortgagee 
of  property  of  a  bankrupt  exempt  per  ae, 
prior  to  Uie  filing  of  the  petition  in  bank- 
ruptcy, asserted  his  rights  as  mortgagee  and 
reauced  the  property  to  possession,  title 
passed  to  him,  and  no  subsequent  act  or 
declaration  of  the  bankrupt,  or  refusal  or 
failure  on  «his  part  to  assert  the  exemption 
can  affect  the  mortgagee's  title,  and  the  trus- 
tee in  bankruptcy  cannot  recover  the  pro- 
eeeds  of  the  exempt  property,  although  the 
mortgage  may  be  avoided  as  preferential  as 
to  other  property.  Matter  of  French  (D.  O., 
N.  Y.),  37  Am.  B.  R,  289,  231  Fed.  255. 
See  also  cases  under  note  118,  ante, 

198.  In  re  Tilden  (D.  C,  Iowa),  1  Am.  B. 
R.  300,  91  Fed.  500;  In  re  Baker  (Ref., 
Tex.),  1  Am.  B.  R.  526. 

194.  Hatter  of  Hennia  (Ref.,  K.  Car.),  17 
Am.  B.  R.  889. 

195.  In  re  Pfeiffer  (D.  C,  Pa.),  19  Am.  B. 
R.  230,  155  Fed.  892. 

196.  In  re  Pfeiffer  (D.  0.,  Pa.),  19  Am.  B. 
R.  230,  155  Fed.  892;  In  re  Sullivui  (C.  C. 
A.,  8th  dr.),  17  Am.  B.  R.  578,  148  Fed.  815; 
Duncan  v.  Feiguson-McKinney  Dry  Goods  Co. 
(O.  O.  A.,  5th  Cir.),  18  Am.  B.  R.  155,  150 
Fed.  269;  In  re  Wood  (D.  C,  Wis.),  17  Am. 
B.  R.  93,  147  Fed.  877;  McCarty  v.  CoiBn 
(C.  C.  A.,  6th  Cir.),  18  Am.  B.  R,  152.  150  Fed. 
a07;  In  re  MuUeu  (D.  C,  Me.),  15  Am.  B.  R. 
276,  140  Fed.  206.  Matter  of  Star  Sprlnfc  Bed 
Co.  (D.  C,  N.  J.).  40  Am.  B.  R.  1,  243  Fed. 
957;  Matter  of  French  (D.  C,  Wash.).  41  Am. 
B.  R.  470,  250  Fed.  644.  See  Am.  B.  R.  Dig. 
f  962. 

Rlabt  imd«r  New  York  Code  of  Civil  Pro- 
•odnrc,  9  1391.— The  exemption  created  by 
MCtlon   1391  of  the   New   York  Code  of  CWil 


Procednre  is  a  qualified  one,  inaamnch  as  it 
is  limited  aod  indefinite,  and  where  a  debtor 
has  property  of  that  character  of  greater 
▼alue  than  (260,  the  ezem,ption  of  anj  par* 
ticalar  property  and  what  proptfty  is  de- 
pendent upon  his  election  as  to  the  particular 
property  that  may  be  retained  by  'him.  liai- 
ter  of  French  (D.  C,  N.  Y.),  87  Am.  B.  R. 
289,  231  Fed.  256. 

Eaxniags;  proceeds  of  millb— The  prooeeds 
of  milk  delivered  to  a  condensary  hr  an  un- 
married fanner  working  a  rented  farm  are 
not  "earnings"  and  exempt  tmder  seotioo 
2463  of  the  Code  of  Civil  Procedure  which 
pzx>vides  that  proceediiws  supplementarr  to 
execution  cannot  reach  ''  the  earnings  of  the 
judgment  debtor  for  his  personal  service^ 
rendered  within  the  sixty  days,  next  <>efore 
the  institution  of  the  special  prooeeding,** 
etc  Matter  of  French  (D.  C,  N.  Y.),  37 
Am.  B.  R.  289,  231  Fed.  266. 

197.  Sellers  v.  Bell  (C.  C.  A.,  6th  CSr.), 
2  Am.  B.  R.  629,  94  Fed.  801 ;  In  re  Osbom 
(D.  C,  N.  Y.),  6  Am.  B.  R.  Ill,  104  Fed.  780; 
In  re  Coller  (D.  C,  Mass.),  7  Am.  B.  R.  131, 
111  Fed.  603;  In  re  Everleth  (D.  C,  Vt), 
12  Am.  B.  R.  236,  129  Fed.  620.  In  the 
above  case  it  was  held  that  the  bankrupt's 
watch  was  not  exempt  where  he  had  a  clock 
in  his  barber  shop. 

198.  In  re  Jones  (D.  C.,  Wis.),  8  Am.  B. 
R.  269,  97  Fed.  773;  In  re  Okswell  (Ref., 
R.  I.),  6  Am.  B.  R.  718.  Oantrat  In  re  Turn- 
bull  (Rctf.,  Mass.),  6  Am.  B.  R.  231;  In  re 
Ei^leth  (D.  €.,  Vt),  12  Aul  B.  R.  286, 
129  Fed.  620;  Matter  of  Henry  (Ref.,  Ohio). 
14  Am.  B.  R.  62. 

But  in  Delaware  a  gold  watch,  a  watch 
chain,  cuff  links,  two  watoh  fobs,  a  gold  ring» 
a  gold  ring  with  diamond  setting,  a  gold 
ring  with  sapphire  setting,  a  pearl  scarf  T>in, 
a  ruby  scarf  pin,  and  a  set  of  shirt  studs, 
of  the  aggregate  value  of  $444.50,  have  been 
hold  to  be  wearing  apparel.  In  re  Evans  & 
Od.  (D.  a,  Del.),  19  Am.  B.  R.  752,  158  Fed. 
153. 

Under  the  Massachusetts  statute,  a  watch 
is  not  part  of  the  necessary  wearing  apparel 
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implement  of  trade.'^  Even  a  diamond  stud  has  been  declared  exempt,  though 
this  case  would  seem  treacherous,  authority.**  The  question  of  whether  or 
not  jewelry  will  be  regarded  as  wearing  apparel  will  depend  upon  whether  or 
not  it  was  acquired  and  used  as  ornamental  apparel  or  was  acquired  and  kept 
as  an  investment  of  values,  as  a  matter  of  busiiiess.^^  The  tools  and  implements 
of  a  bankrupt's  trade  are  exempt  in  most  of  the  States;*"  so  are  his  household 
furniture  and  wearing  apparel  to  limited  amounts.*^  A  seat  in  a  stock 
exchange  is  not  exempt  unless  made  so  by  statute.*^  In  Vermont,  an  unbroken 
horse  is  so  far  a  domestic  animal  as  to  be  exempt  f^^  but  a  race  horse  is  not.^** 
In  Pennsylvania  the  proceeds  of  the  sale  of  a  liquor  license  have  been  held  to  be 
exempt.*'^  Under  an  exemption  statute  which  exempts  to  every  family  one 
carriage  or  buggy,  it  has  been  held  that  an  automobile  is  exempt,  especially  where 


of  the  debtor,  and  Is  not  exempt  In  re  Tuni- 
bull  (D.  C.  Mass.),  S  Am.  B.  R.  549,  106  Fed. 
667,  affg.  5  Am.  a  B.  231. 

199.  In  re  CoUer  D.  C,  Mass.),  7  Am.  B.  R. 
181,  111  Fed.  603,  in  which  cane  the  watch  of  a 
cabinet  maker,  who,  when  working  outside  of 
the  factory  of  his  employer,  was  required  to 
keep  the  time  of  himself  and  other  workmen, 
was  held  exempt  as  a  tool  or  implement  of 
Ills  trade.  _    ^ 

M».  In  re  Smith  (D.  C,  Tex.),  8  Am.  B.  R. 
140.   96   Fed.   832. 

Diamond  rlns.— In  Florida  a  diamond  finger 
ring,  worth  |600,  wbidi  the  bankmpt  owned 
and  wore.  Is  not  exempt  Blvas  t.  Noble  (C. 
C  A.,  5th  Cir.),  89  Am.  B.  B.  785,  241  Fed. 
673. 

801.  In  re  Leech  (C.  0.  A..  6th  Cir.),  22  Am. 
B.  R.  690.  171  Fed.  622;  In  re  Brans 
A   Co.    (D.    C,    Del.),   19    Am.    B.    R.    752.    inS 

Fed.  153. 


I.  In  re  Peteraon  (D.  C,  Oal.),  2  Am. 
B.  R.  630,  95  Fed.  417;  In  re  Osborn  (D.  C, 
N.  Y.),  6  Am.  B.  R.  Ill,  104  Fed.  780;  In  re 
Robinson  (D.  C,  Idaho),  30  Am.  B.  R.  686 
206  Fed.  176.    See  Am.  B.  R.  Dig.,  §  956. 

In  Vermont  a  candy  stove  and  tools,  etc. 
In  re  Trombly  (Ref.,  Vt.),  16  Am.  B.  R.  598, 

In  Maryland  the  tools  and  appliances  used 
by  an  imdertaker  have  been  held  to  be  ex- 
empt. Steiner  v.  Marshall  (C.  C.  A.,  4th 
ar.),  15  Am.  B.  R.  iSO,  140  Fed.  710. 

In  Maine  the  canoe  of  a  registered  guide 
was  held  exempt,  but  not  his  rifle.  Matter 
of  Mullen  (D.  C,  Me.),  15  Am.  B.  R.  276, 
140  Fed.  206. 

In  Nebraska  the  conveyances  and  equip* 
ment  of  a.  poultry  dealer  have  been  held  to 
foe  exempt.  Matter  of  Ellsworth  Conley  (D. 
0.,  Nebr.),  19  Am.  B.  R.  200,  162  Fed.  806. 

In  Idaho,  a  bankrupt  actually  using  tools 
or  implements  pertaining  to  different  trades 
but  within  one  class  may  claim  them  as  ex- 
empt to  the  value  of  $500.  In  re  Robinson 
(D.  C,  Idaho),  30  Am.  B.  R.  686,  206  Fed. 
176. 

In  CaUfondA  imder  subdivision  6  of  sec- 
tion 690  of  the  Code  of  California,  exempting 
"one  dray  or  track   ...   by  the  uae  of 


which  a  .  .  .  drayman  .  .  .  tmckman 
.  .  .  habitnallj  earns  his  living,*'  an  auto 
truck  should  not  be  exempted  wheie  it  does 
not  appear  that  the  petitioner  habitually  used 
the  same  in  earning  his  living.  Matter  of 
Schumm  (D.  C,  Cal.),  36  Am.  B.  B.  427,  232 
Fed.   414. 

*'  Working  tools.**--  Milk  cans,  plows,  har- 
rows, cultlTators,  bun  saws,  ice  racks,  hay 
racks,  harness  for  team  and  team  blankets  are 
necessary  "  working  tools  *'  for  a  firmer, 
within  the  meaning  of  section  1391  of  the  New 
York  Code  of  Civil  Procedure.  Hatter  of 
French  (D.  C.  N.  T.),  37  Am.  B.  R.  289.  231 
Fed.  255. 

The  machinery  of  a  grain  mill  which  is 
operated  by  power  does  not  come  within  a  atat- 
nte  exempting  tools  or  apparatus  of  trade. 
Peyton  ▼.  Farmers'  Nat.  Bank  (C.  C.  A.,  Sth 
CIr.).  44  Am.  B.  R.  29S.  261  Fed.  826. 

905.  Gooda  and  fnxnitnie  exempt  nader 
Waahington  atatnte.— Under  section  663, 
paragraph  3,  of  Bern,  ft  Bal.  St«tutes  of 
Washington,  exempting  "To  each  house- 
holder, one  bed  and  biding,  and  one  addi- 
tional bed  and  bedding  for  each  additional 
member  of  the  family,  and  other  household 
goods,  utenails  and  furniture  not  exceeding 
$500.00,  coin,  in  value,"  the  particular 
articles  of  property  exempt,  being  named, 
excludes  additional  property  of  the  came 
class.  Hence,  the  householder  in  selecting 
other  goods,  etc.,  to  the  value  of  $500.00  may 
not  include  beds  and  bedding.  Hatter  of 
Robinson  (D.  C,  Wash.),  33  Am.  B.  R.  27, 
215  Fed.  662. 

«)4.  Page  V.  Edmunds,  187  U.  S.  596,  9 
Am.  B.  R.  277,  47  L.  Ed.  318 ;  In  re  Neimann 
(D.  C,  Wis.),  10  Am.  B.  R.  739,  124  Fed. 
738. 

Mi.  In  re  Alfred  (Ref.,  Vt.),  I  Am.  B.  R, 
243;  In  re  Grady  (D.  C,  Vt),  14  Am.  B. 
R.  738,  138  Fed.  935. 

906.  In  re  Libby  (D.  C,  Vt),  4  Am.  B.  R. 
616,  103  Fed.  776. 

•07.  In  re  Olewine  (D.  C,  Pa.),  11  Am. 
B.  R.  40,  125  Fed.  840.  But  see  In  re  Meyers 
(D.  C,  Pk.),  4  Am.  B.  R.  686,  102  Fed. 
869. 
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the  family  has  no  other  carriage.206    Hard  and  fast  rules  are  not  deducible  from  the  cases. 
Each  claim  will  be  determined  on  its  own  fact8.209 

(3)  HoMBBTCADS. —  Here  again  resort  must  be  had  to  the  decisions  of  the  State  coiaiM^ 
Exemptions  or  freedom  from  liability  granted  in  favor  of  homesteads  given  by  the  federal 
government  are  not  exemptions  within  the  meaning  of  th  bankruptcy  Act^Oa  A  homestead 
fiet  o£f  under  tlie  State  law  may  be  adopted  by  a  court  of  bankruptcy,2ll  but  a  new  allot* 
ment  will  sometimes  be  ordered.2l2  A  bankrupt  is  not  precluded  from  claiming  a  homestead 
AS  exempt  from  the  operation  of  the  bankruptcy  law  merely  because,  prior  to  the  adjudica- 
tion, he  had  failed  to  designate  a  homestead  under  the  laws  of  the  State,  provided  that, 
after  claiming  it,  he  proceed  under  the  State  law  to  perfect  his  right  within  a  reason- 
able time.2U  It  is  a  common  rule  that  actual  designation  and  occupancy  are  essential  to  the 
right  ;214  but  it  seems  a  homestead  may  be  abandoned  and  one  more  valuable  be  occupied  even 
within  the  four  months'  period.215 


208.  Patten  v.  Sturgeon  (C.  C.  A.,  8th  Clr.), 
82  Am.  B.  B.  2S0.  214  Fed.  06.  See  also  Peyton 
T.  Farmers  Nat  Bank  (C.  C.  A.,  5th  Clr.).  44 
Am.  B.  B.  296,  261  Fed.  826. 

Avtomobile. — Under  the  bankruptcy  act  and 
section  1891  of  the  New  York  Code  of  Civil  Pro- 
cedure providing  that  "working  tools  and 
team,  professional  instruments,"  etc.,  not  ex- 
ceeding In  value  $250,  are  exempt  when  owned 
by  a  honseholder,  an  automobile  owned 
by  a  bankrupt  stonecutter  and  not  nsed  wholly 
in  his  business.  Is  not  a  team  or  a  working 
tool,  within  the  meaning  of  the  statute,  and, 
therefore,  is  not  exempt.  Matter  of  Mills  (D. 
C,   N.  y.).  35  Am.  B.  B.  758. 

A  tazlcab  is  not  exempt  under  section  690 
of  the  Code  of  Civil  Procedure  of  California. 
Matter  of  Wilder  (D.  C,  Cal.).  85  Am.  B.  B. 
819,  227  Fed.  848. 

MO.  Thus  see  In  re  Thompson  (D.  C,  Ga.), 
6  Am.  B.  B.  283,  115  Fed.  924. 

210.  In  re  Bhodes  (D.  C.  Ohio),  6  Am.  B.  B. 
178.  109  Fed.  117;  In  re  ToUett  (C.  C.  A..  6tb 
Clr.),  6  Am.  B.  B.  404,  106  Fed.  866:  In  re 
Carmlchael  (D.  C.  Ky.)»  6  Am.  B.  B.  551,  106 
Fed.  789;  In  re  Stone  (D.  C,  Ark.).  8  Am.  B.  B. 
416,  116  Fed.  85;  In  re  Manning  (D.  C.  S.  Car.). 
10  Am.  B.  B.  498,  128  Fed.  180;  In  re  Wilson 
(C.  C.  A.,  9th  Clr.),  10  Am.  B.  B.  522,  123  Fed. 
20.  50  C.  C.  A.  100,  as  to  the  effect  of  the  pay- 
ment of  a  mortgage  upon  a  homestead  from  the 
proceeds  of  the  sale  of  the  bankrupt's  grocery 
business  shortly  before  bankruptcy;  Matter  of 
Baker  (C.  C.  A.  6th  Cir.),  24  Am.  B.  B.  411. 
182  Fed.  892;  Patten  v.  Sturgeon  (C.  C.  A..  8th 
Clr.),  82  Am.  B.  B.  250.  214  Fed.  66;  Morrow  v. 
^ane  (Mo.  Ct.  of  App.)  185  Mo.  App.  Ill,  83  Am. 
B.  B.  481,  170  S.  W.  918;  People's  Nat'l  Bank  v. 
Maxson  (Iowa  Sup.  Ct.),  168  Iowa.  318.  33 
Am  B.  B.  766,  150  N.  W.  601 ;  Matter  of  Dean 
(D.  C,  Cal..  Bef.),  84  Am.  B.  B.  156;  Matter 
of  Johnson  (D.  C,  Ga.),  40  Am.  B.  B.  687,  247 
Fed.  135. 

Bights  of  mortgagee.— The  right  existing  un- 
der the  provision  of  section  2976  of  the  Iowa 
Code,  that  a  homestead  even  where  validity 
mortgaged  may  be  sold  '*  Only  for  a  deficiency 
remaining  after  exhausting  all  other  property  " 
covered  by  the  same  mortgage,  is  not  strictly 
personal  to  the  mortgagors,  but  may  be  as- 
serted by  one  to  whom  they  have  transferred 
an  interest  in  the  homestead,  such  as  a  mort- 
gagee, and  a  waiver  of  homestead  rights  by  the 
mortgagor  after  the  subsequent  mortgage,  can- 
not prejudice  the  mortgagee  in  the  exercise  of 
this  right,  which  may  be  invoked  In  a  suit  to 
marshal  the  assets  as  to  several  mortgage  liens. 
Moody  &  Son  v.  Century  Savings  Bank,  239  U. 
8.  374,  86  Am.  B.  B.  95,  60  L.  Ed.  836. 

210a.  Federal  Act.—  Property  held  by  a  bank- 
rupt under  the  Federal  Homestead  Act,  while 
passing  to  the  trustee  in  bankruptcy,  should  be 
turned  over  by  him  or  reconveyed  to  the  bank- 
rupt when  it  is  determined  that  there  are 
no  debts  to  which  it  is  subject,  or  if  subject 
to  debts,  as  soon  as  the  bankrupt  pays  said 


debts.  Matter  of  Auge  (D.  C,  Mont.),  89  Am. 
B.  B.  89,  238  Fed.  621. 

When  a  person  who  has  taken  a  homestead 
makes  final  proof  before  her  death,  and  becomes 
entitled  to  a  patent,  her  heirs  under  section  2448 
of  the  U.  S.  Bevised  Statutes,  take  as  such  heirs 
and  not  directly  from  the  government  under 
section  2291  or  as  beneficiaries.  Hence,  the 
husband  and  sole  heir  of  the  owner  of  such 
homestead  is  entitled  to  have  It  exempted  upon 
his  becoming  a  bankrupt.  Parmeter  ▼.  Butler 
(C.  C.  A.,  8th  Clr.),  36  Am.  B.  B.  124.  228  Fed. 

211.  In  re  Hall.  Fed.  Cas.  5,921.  2  Hughes, 
411;  In  re  Volger,  Fed.  Cas.  16,986.  2  Hughes 
297;  In  re  Bhodes  (D.  C.  Ohio).  6  Am.  B.  B. 
173.  100  Fed.  117. 

212.  In  re  McBryde  (D.  C.  N.  Car.),  8  Am.  B. 
B.  729,  99  Fed.  686. 

Basinets  homstead  Im  Texas. —  Where  a  bank- 
rupt makes  a  general  assignment  for  the  bene- 
fit of  creditors  and  thereafter  fails  to  use  or 
occupy  his  former  place  of  business,  as  such, 
but  merely  expresses  an  intention  of  going  into 
business  at  his  former  location,  which  inten- 
tion is  unsupported  by  other  testimony,  such 
place  of  business  may  not  be  exempted  as  a 
business  homestead  under  the  laws  of  Texas. 
Matter  of  Martin  (D.  C,  Texas),  32  Am.  B.  B. 
460,  214  Fed.  1012. 

The  appurtenances  of  a  mill  which  were  on 
the  mill  lot  at  the  time  of  the  adjudication  in 
bankruptcy,  but  were  not  in  the  building,  are 
not  exempt  as  a  part  of  the  business  home- 
stead under  the  Texas  exemption  laws.  Peyton 
V.  Farmers  Nat.  Bank  (C.  C.  A.,  5th  Clr.).  44 
Am.  B.  B.  295.  261  Fed.  326. 

818.  Brandt  v.  Mayhew  (C.  C.  A.,  9th  Clr.), 
83  Am.  B.  B.  845,  218  Fed.  422. 

214.  In   re  Buelow   (D.  C,  Wash.),  3  Am.   B. 

B.  380,  98  Fed.  86;  In  re  Glbbs  (D.  C,  Vt.),  4 
Am.  B.   B.   619,  108  Fed.  782;  In   re  Colen   (D. 

C,  N.  Dak.),  22  Am.  B.  B.  761,  171  Fed.  668; 
Matter  of  Bobinson  (D.  C,  Wash.).  88  Am.  B. 
B.  27.  215  Fed.  662;  Peyton  v.  Farmers  Nat. 
Bank  (C.  C.  A.,  5th  Or.).  44  Am.  B.  B.  295,  261 
Fed.  326. 

PureluMe  subject  to  ezlstlng  lease.— Where  a 
bankrupt  purchased  a  dwelling  property,  with 
the  declared  purpose  of  occupying  it  as  a  home 
for  hlmMf  and  wif6,  and  said  property  was  in 
area  and  value  within  the  provisions  of  the 
Oklahoma  Constitution  as  to  homesteads,  he  is 
entitled  to  have  said  property  set  off  as  exempt, 
although  he  was  unable  to  obtain  possession 
after  reasonable  efforts  because  of  an  existing 
lease.  Gregory  v.  Pritchard  (C.  C.  A.,  8th 
Clr.),  39  Am.  B.  B.  415,  240  Fed.  414. 

215.  Huenergardt  v.  Britain  Dry  Goods  Co. 
(C.  C.  A..  8th  Clr.),  8  Am.  B.  B.  341,  116  Fed. 
81;  In  re  Johnson  (D.  C.  Iowa).  9  Am.  B.  B. 
Clr.),  9  Am.  B.  B.  689,  120  Fed.  TS3. 

257.   118  Fed.   812;  In  re  Irvln   (C.  C.  A.,  8tb 
Under   Aoath   Dakota  statute.— Where  it  ap- 
peared   that    bankrupt,    long    prior    to    bank* 
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But  a  bankrupt  is  not  entitled  to  a  second  homestead.^^  Under  the  laws  of 
some  States,  the  owner  of  a  homestead  may  change  it,  and  acquire  a  new  one 
equal  to  it  in  value,  if  he  does  so  in  good  f aitL^^^  Homestead  exemptions  can- 
not  be  allowed  in  vacant  property,  or  in  a  house  built  with  funds  derived 
from  goods  not  paid  for.^^  Where  a  person  is  adjudicated  a  bankrupt  in  one 
State  the  court  may  not  set  apart  to  him  a  homestead  in  lands  of  another 
State,  not  occupied  by  him.^^  To  constitute  a  valid  claim  of  homestead,  there 
must  be  an  occupancy  in  fact,  or  something  equivalent  to  it;  there  must  bo 
some  positive  indication  of  an  intent  to  actually  occupy  the  premises;  an 
undefined  floating  intention  to  occupy  at  some  future  time  is  insufficient'^ 
Although  occupancy  is  essential  under  most  statutes  to  create  a  homestead 
right,  such  occupancy  may  be  constructive  as  well  as  actual,  and  a  homestead 
being  once  established,  absence  therefrom  is  not  sufficient  to  indicate  abandon- 
ment, unless  it  is  shown  to  be  the  intent  of  the  parties.^"  A  homestead  is 
not  abandoned  by  the  removal  of  a  husband  with  his  family  to  another  State^ 
when  there  is  an  intention  to  return  and  make  it  their  homa'^  Where  the 
owner  of  a  homestead,  while  indebted,  deeds  it  to  a  third  person  who  agrees 
to  reconvey  to  the  wife  of  the  owner  upon  payment  by  her  of  certain  debts 
and  permits  her  to  remain  in  possession,  the  deed  and  the  contract  to  recon- 
vey constitute  but  one  transaction,  and  under  the  laws  of  Iowa  the  homestead 


niptey»  had  detennin«d  to  build  a  home  on 
and  occupy  certain  lands  other  than  the  home 
which  he  then  occupied,  and»  about  two 
we^a  before  the  filing  of  an  involuntary  peti- 
ti<m  against  bim,  mored  up<»  the  property 
with  his  family,  in  entire  good  faith,  with- 
out any  intent  to  defraud  his  creditors  and, 
npon  bankruptcy  intervening,  turned  his  old 
homestead  over  to  the  trurtee,  held  that  he 
was  entitled  to  have  his  new  h<Mne  set  apart 
as  exempt  under  the  exemption  etatutee  of 
South  Dakota,  which  confer  upon  the  debtor 
the  right  to  select  the  property  which  he 
wiU  retain  as  a  homestead.  In  re  Oarlon 
(D.  C,  a  Dak.),  27  Am.  B.  R.  18,  189 
Fed.  816. 

S16.  Matter  of  Jeffera  (Kef.,  Ga.),  17  Am. 
B.  R.  368. 

817.  In  re  Bemmerde  (D.  C,  Iowa),  30 
Am.  B.  B.  701,  206  Fed.  826. 

818.  In  re  Duerson,  Fed.  Cas.  4,117;  In  re 
Hatch  (Ref.,  Mich.),  2  Am.  B.  R.  36.  Ab  to 
effect  of  fire  destroying  house  on  farm,  see 
In  re  Thompson  (D.  C,  Wash.),  16  Am.  B. 
R.  283,  140  Fed.  261. 

819.  McQahan  v.  Anderson  (C.  O.  A.,  4tli 
Cir.),  17  Am.  B.  R.  641,  113  Fed.  116;  Csa- 
non  T.  Dexter,  etc.,  Go.  (0.  O.  A.,  4th  Oir.), 
9  Am.  B.  R.  724,  120  Fed.  669 ;  In  re  Scheeh- 
ter  (D.  €.,  Col.),  9  Am.  B.  R.  729;  In  re 
Butler  (D.  C,  Oa.),  9  Am.  B.  R.  639,  120 
Fed.  100;  In  re  Campbell  (D.  C,  Va.),  10 
Am.  B.  R.  723,  124  Fed.  417. 

890.  In  re  Owings  (D.  C,  N.  Cv,),  16 
Am.  B.  R.  472,  140  Fed.  730. 

881.  Cowan  v.  Birchfield  (D.  C,  Ala.),  26 
Am.  B.  R.  293,  180  Fed.  614. 

888.  In  re  Malloy  (C.  0.  A.,  8th  Cir.),  26 
Am.  B.  R.  31, 188  Fed.  788;  Matter  of  Crocker 
(D.  C,  Iowa),  33  Am.  B.  R.  293.  217  Fed. 
173. 


Acquiring  other  residenoe  tempoxarilj; 
renting  homestead  property. —  Under  the  lanr 
of  Texas,  where  property  has  been  appro- 
priated as  a  homestead,  it  will  remain  such 
until  the  owner  voluntarily  changes  Its  diar- 
acter  by  disposing  of  It  or  leaving  it  with 
the  intention  of  not  further  unng  it  for  thai 
purpose,  and  although  the  fact  that  another 
residence  has  been  acquired  may  be  taken 
into  consideration  in  determining  one^s  in- 
tention in  leaving  a  homestead,  3ie  aoqoiai- 
tion  of  another  residence  for  temporary  oocu- 
pancy  will  not  operate  as  a  forfeiture  of 
the  original  homestead;  nor  will  the  tempo- 
rary renting  of  it  destroy  its  character  as  a 
homestead.  In  re  Thedford  (D.  C,  Tex.),  28 
Am.  B.  R.  191. 

Homestead  in  part  of  buUding;  lowm  stat- 
ute.--- Under  the  Code  of  Iowa  and  the  6taie 
decisiong  construing  the  same,  a  bankrupt^ 
who  six  years  before  had  purchased  a  two- 
story  <and  basement  house,  22  feet  wide  and 
90  feet  long  for  $14,000,  in  which  she  and 
her  children  had  since  lived,  is  entitled  to  the 
entire  bui]din|^  snd  lot  as  her  homestead, 
although  at  times  she  had  rented  the  first 
floor  and  taken  some  roomers  in  the  aeoond 
floor  which  she  occupied  as  a  residoice,  where 
it  appdars  that  the  building  is  neither  so 
arranged  or  constructed  that  it  can  be  parti- 
tioned among  separate  owners  without  dis- 
advantage to  all.  Matter  of  Coles  (D.  C^ 
Iowa),  35  Am.  B.  R.  339,  224  Fed.  170. 

888.  In  re  Schulz  (D.  C,  Or.),  14  Am. 
B.  R.  317,  135  Fed.  228;  In  re  Thompaos 
(D.  C,  Wash.),  16  Am.  B.  R.  283,  140  Fed. 
261 ;  Porter  v.  Chapman,  66  Cftl.  866,  4  Pao. 
237;  In  re  Presnall  (D.  0.,  Tex.),  21  Am. 
B.  R.  906,  167  Fed.  406. 


§6.] 


Kinds  of  Pbopsbtt  Exempt;  Hombstsabs. 


233 


right  was  never  extinguished  and  there  was  no  time  when  creditors  could 
intervene  and  claim  a  right  prior  to  the  homestead.^^  A  bankrupt  may  have 
his  homestead  in  a  store^  but  will  not  be  permitted  to  claim  a  homestead  where 
he  merely  stores  his  goods.^^  And  a  person  may  have  a  homestead  in  a  hotel 
building  where  the  statute  merely  limits  the  v^ue  of  the  homestead  and  not 
the  area.^^  A  woman,  doing  business  as  a  feme  sole,  though  living  with  her 
husband,  has  been  allowed  a  homestead,'^  and  it  has  been  held  that  a  home- 
stead set  apart  as  alimony  for  the  benefit  of  a  wife  and  child  cannot  be 
distributed  among  her  creditors  in  bankruptcy.^^  Where  a  State  law  exempts 
the  homestead  of  every  family  from  judicial  sale  and  prevents  a  conveyance 
thereof  unless  both  husband  and  wife  join  therein,  the  adjudication  of  the 
wife  as  a  bankrupt  does  not  defeat  the  right  of  the  husband  to  have  the  home- 
stead set  apart  to  him,  although  the  bankrupt  made  no  claim  of  exemption  in 
her  Bchedules.^^  Under  some  statutes  a  wife  may,  after  bankruptqr  of 
her  husband,  claim  a  homestead  exemption.^^  A  tenant  by  the  curtesy  has 
sufficient  possession  to  sustain  a  homestead,^^  but  not  a  mere  remainderman.^^ 
A  homestead  claim  may  attach  to  the  undivided  interest  of  a  tenant  in  com- 
mon.^^  A  leasehold  interest  in  land,  together  with  a  storebuilding  and  dwelling 
house  combined,  constructed  upon  the  land  and  occupied  by  the  bankrupt 
and  his  family,  may  be  claimed  as  a  homestead.''^  A  bankrupt's  homestead 
is  exempt  though  it  was  paid  for  with  the  proceeds  of  non-exempt  property.*^ 
Crops  on  a  homestead  are  or  are  not  exempt  according  to  circumstances.^^ 
Where  a  bankrupt's  homestead  is  sold  under  foreclosure,  and  a  surplus  remains 
after  paying  the  mortgage  debt,  the  bankrupt  is  entitled  to  an  exemption 
therein  up  to  the  statutory  limit.*^  Money  realized  from  insurance  arising 
from  exempt  property  is  exempt.*'^  It  would  seem  that  the  jurisdiction  of  a 
court  of  bankruptcy  over  homestead  property  extends  even  to  the  sale  of  it 

A.,  8th  Oir.),  19  Am.  B.  R.  506,  167  Fad. 
78,  holding  that  in  Oklahoma  the  purchase 
of  a  homestead  with  non-exempt  funds  or 
assets  does  not  subject  it  to  clauns  of  cred- 
itors in  bankruptcy. 
S86.  In  re  Ooffman   (D.  €.»  Tex.),  1  Am. 

B.  R.  630,  93  Fed.  422;  In  re  Hoag  (D.  €., 
Wis.),  3  Am.  B.  R.  290,  97  Fed.  543;  In  re 
Daubner  (D.  C,  Or.),  3  Am.  B.  R.  368,  96 
Fed.  805.  In  Iowa  crops  grown,  though  not 
reaped,  are  not  exempt.    In  re  Sullivan  (D. 

C,  Iowa),  16  Am.  B.  R.  87,  142  Fed.  620, 
affd.  17  Am.  B.  R.  578,  148  Fed.  115. 

Growing  crops. — When  an  order  is  made 
setting  aside  a  homestead  to  a  bankrupt, 
whether  the  homestead  be  exempt  under  the 
laws  of  the  6tate  or  under  tiie  laws  of  the 
United  States,  the  order  of  necessity  carries 
with  it  all  growing  and  unmatured  crops,  al- 
though they  were  not  scheduled.  Olmsted- 
Stevenson  Co.  v.  Miller  (C.  C  A.,  9th  CSr.), 
36  Am.  B.  R.  816.  231  Fed.  69. 

237.  In  re  Barret  (D.  C,  Or.),  16  Am. 
B.  R.  46,  132  Fed   362. 

288.  First  NatH  Bank  v.  Orten  (Okla.  Sup. 
Ct.),  43  Okla.  325,  33  Am.  B.  R.  108,  \h 
PSac  1096. 


People's  Nat'l  Bank  y.  Moxson  (Iowa 
Sop.  Ct.),  168  Iowa,  318,  33  Am.  B.  R.  765, 
150  N.  W.  601. 

t25.  In  re  Dawley  (D.  €.,  Vt.),  2  Am.  B. 
a  496,  94  Fed.  795. 

8S6.  Matter  of  Robinson  (D.  C,  Wash.), 
33  Am.  B.  R.  27,  215  Fed.  662. 

227.  Richardson  ▼.  Woodward  (C.  C.  A., 
4th  Cir.),  5  Am.  B.  R.  94,  104  Fed.  873. 

228.  In  re  Le  Claire  (D.  C,  Iowa),  10  Am. 
B.  R.  733,  124  Fed.  654. 

229.  In  re  Maxson  (D.  C,  Iowa),  22  Am. 
B:  R.  424,  170  Fed.  356. 

280.  Brandt  v.  Mayhew  (C.  C.  A.,  9th  Cir.), 
83  Am.  B.  R.  845,  218  Fed.  422. 

281.  In  re  Marquette  (D.  C,  Vt.),  4  Am. 
B.  R.  623,  103  Fed.  117;  In  re  Kaufmann 
(D.  C,  Wis.),  16  Am.  B.  R.  118,  142  Fed. 
808. 

282.  In  re  Fitzsimmons,  2  N.  B.  N.  Rep. 
463;  In  re  Sale  (C.  O.  A.,  6th  Cir.),  16  Am. 
B.  R.  235,  143  Fed.  310. 

288.  Sieg  v.  Greene  (C.  C.  A.,  8th  Cir.), 
35  Am.  B.  R.  150,  225  Fed.  965. 

284.  Matter  of  Irving  (D.  C,  Arix.),  34 
Am.  B.  R.  399.  220  Fed.  969. 

285.  In  re  Wood  (D.  C,  Wis.),  17  Am. 
B.  R.  93,  147  Fed.  877;  In  re  Letson  (C.  C. 
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for  certain  purposes.  ^^  Where  the  real  estate  in  which  a  homestead  exemptioiL 
is  claimed  is  indivisible  steps  should  be  taken  to  have  it  sold.^^  But  since 
the  title  to  real  estate  of  a  bankrupt,  exempt  under  the  State  law  as  a  home* 
stead,  does  not  vest  in  the  trustee,  a  bankruptcy  court  has  no  jurisdiction,  to 
sell  such  property  upon  the  petition  of  a  creditor  who  may  have  a  claim  or 
lien  thereon.  ^  Where  the  statute  authorizes  a  sale  and  an  application  of 
excess  proceeds  to  the  payment  of  debts,  the  bankrupt  may  retain  possession 
until  such  sale.^*^  A  bankrupt  by  accepting  personal  property  set  off  to  him 
as  exempt  does  not  waive  his  right  to  appeal  from  the  order  of  the  referee 
on  a  claim  for  a  homestead  exemption.^  For  cases  on  what  constitutes  in. 
different  States  an  abandonment  of  a  homestead,  see  the  foot-note.^^ 

(4)  Insurance  policies. —  Insurance  policies  are  not  always  exempt  under 
the  laws  of  the  States.  Where  they  are,  the  question  at  once  arises :  How  far 
is  §  6  of  the  law  limited  by  §  70-a  (5)  ?  The  cases  seem  to  turn  on  whether 
the  policy  is  of  such  a  nature  as  to  have  a  present  oash  surrender  valuei  If 
it  has  no  such  value,  or  if  the  wife  must  consent  to  its  transfer,  it  seems  that 
it  is  not  an  asset  that  passes  to  the  trustee,  and  may  be  exempt.****  The  circuit 
court  of  appeals  for  the  eighth  circuit  has  even  held  that  the  only  test  is 
whether  the  policy  is  exempt  by  the  State  law ;  in  other  words,  that  the  pro- 
visions of  §  70-a  (6)  are  not  a  limitation  of  §  6.***  The  same  court  in  the 
ninth  circuit  has  held  the  opposite,  provided  the  policy  is  payable  to  the 
bankrupt  ;^^  the  rule  in  the  seventh  circuit  is  much  the  same.***  In  Penn- 
sylvania, a  policy  of  insurance  upon  a  bankrupt's  life,  taken  out  for  the  benefit 


239.  In  re  Gibba  (D.  C,  Vt.),  4  Am.  B.  R. 
619,  103.  Fed.  782;  In  re  Oderkirk  (D.  C, 
Vt.),  4  Am.  B.  R.  617,  103  Fed.  779. 

In  Georgia,  where  the  assets  of  a  bankrupt 
estate  have  been  reduced  to  cash,  the  bank- 
ruptcy court  may  order  an  allowance  to  the 
bankrupt  sufficient  to  supply  him  household 
and  kitchen  furniture  in  the  amoimt  secured 
to  him  by  the  exemption  laws  of  the  State. 
In  re  Hargraves  (D.  C,  Ga.),  20  Am.  B.  R. 
186,  160  Fed.  758. 

MO.  Matter  of  Brown  (D.  C,  Ky.),  »5  Am. 
B.  R.  826,  228  Fed.  533. 

Ml.  Ingram  t.  Wilson  (C.  C.  A.,  8th  Cir.), 
11  Am.  B.  R.  192,  125  Fed.  913;  In  re  Little 
(D.  C,  Iowa),  6  Am.  B.  R.  681,  110  Fed.  62; 
In  re  Wells  (D.  C,  Ark.),  5  Am.  B.  R.  308, 
105  Fed.  76(2;  Norwood  v.  Watson  (C.  0.  A., 
4th  Cir.),  39  Am.  B.  R.  348,  242  Fed.  885. 

84d.  In  re  Nye  (C.  C.  A.,  8th  Cir.),  13 
Am.  B.  R.  142,  133  Fed.  33. 

243.  In  re  Letson  (a  C.  A.,  8th  Cir.),  1& 
Am.  B.  R.  506,  157  Fed.  78;  Duncan  v.  Fer- 
gu&K>n-McKinney  Dry  Goode  Oo.  (C.  C.  A., 
5th  Cir.),  18  Am.  B.  R,  155,  150  Fed.  269. 

A  bankrupt,  to  whom  personal  property  has 
been  set  apart  aa  exempt,  may  thereafter 
execute  and  file  for  record  a  declaration  of 
homestead,  as  required  by  the  State  law,  and 
Ytuve  the  same  set  apart  as  exempt.  Matter 
of  Lehfeldt  (D.  C,  Conn.),  35  Am.  B.  R.  716, 
1»25  Fed.  681. 

t44.  In  re  Harrington  (D.  C,  Tex.),  S  Am. 
B.    R.    689,   99   Fed.   390.    In    re   Pope    (D.    C. 


Iowa),  2  Am.  B.  R.  525,  98  Fed.  722;  In  re 
Lynch  (D.  C.  Mo.,  Ref.),  1  Am.  B.  R.  245;  In 
re  Mayer  (C.  C.  A.,  7th  Cir.),  6  Am.  B.  R.  117. 
108  Fed.  599;  In  re  Flannagan  (D.  C,  Tex.),  9- 
Am.  B.  R.  140,  117  Fed.  696;  In  re  Allen  <D. 
C.  Va.),  13  Am.  B.  R.  518.  134  Fed.  620;  In 
re  Nye  (C.  C.  A.,  8th  ar.),  13  Am.  B.  R.  142. 
133  Fed.  33;  Burrow  t.  Grand  Lodge  (C.  C  A. 
5th  Cir.),  13  Am.  B.  R.  642,  133  Fed.  542;  Mat- 
ter of  Downing  (D.  C,  Ky.),  15  Am.  B.  R.  433> 
139  Fed.  590:  Woodward  ▼.  Sanger  Bros.  (C. 
C.  A.,  5th  dr.),  40  Am.  B.  R.  578,  246  Fed. 
777;  Dunn  t.  Eckhardt  (C.  C.  A.,  6th  dr.),  4* 
Am.  B.  R.  437,  256  Fed.  310. 

The  burden  of  proof  rests  upon  one  assert- 
ing the  abandonment  of  a  homestead.  Bogart 
T.  Cowboy  State  Bank  (Tex.  Civ.  App.),  37  Anu 
B.  R.  387,  182  S.  W.  678.  See  Am.  B.  R.  Dig. 
I  976. 

M5.  In  re  Lange  (D.  C,  Iowa),  1  Am.  B.  R. 
189,  91  Fed.  .^61;  In  re  Buelow  (D.  C,  Wash.), 
3  Am.  B.  R.  389,  98  Fed.  86;  In  re  Hernlch  (Ref. 
Md.),  1  Am.  B.  R.  718;  Matter  of  Hunter  (D.  C, 
N.  Y.).  41  Am.  B.  R.  446.  Compare  In  re  Shing- 
luff  (D  C,  Md.).  5  Am.  B.  R.  76,  106  Fed.  154. 

iAS,  Steele  t.  Buel  (C.  C.  A,  8th  dr.).  5  Am. 
B.  R.  165.  104  Fed.  968.  See  also  Pulsifer  ▼. 
Ilnssey,  97  Me.  434,  9  Am.  B.  R.  657,  54  Atl. 
1076;  In  re  Johnson  (D.  C,  Minn.),  24  Am.  B.  R. 
277,  176  Fed.  501;  Eldredge  t.  Mutual  Life  Ins. 
Co.  (Mass.  Sup.  Jud.  Ct.),  217  Mass.  444.  33 
Am.  B.  R.  530,  106  N.  E.  361;  Matter  of  Bon- 
vlUain  (D.  C,  Pa.).  86  Am.  B.  R.  761,  2S2  Fed. 
370;  Frederick  y.  Metropolitan  Life  Insurance 
Co.  (D.  C,  Pa.),  37  Am.  B.  R.  7S7,  236  Fed. 
639;  Matter  of  Hunter  (D.  C,  N.  Y.),  41  Am.  B. 
R.  446.  See  also  Kellogg  ▼.  King  (Miss.  Sup. 
Ct.),  39  Am.  B.  R.  762,  75  So.  134^  See  Am. 
B.  R.   Dig.   I  959. 

247.  In  re  Scheld  (C.  C.  A.,  9th  Cir.),  5  Am. 
B.  R.  102,  104  Fed.  870. 

248.  In  re  Welling  (C.  C.  A.,  7th  dr.),  7  Am» 
B.  R.  340,  113  Fed.  189. 


S  6.] 


Pbofbbty  Exjbhft;  Insubancs  Policiss. 


285 


of,  or  bona  fide  assigned  to,  his  wife  or  children,  veets  in  them  free  of  all  claims 
of  the  creditors  of  the  bankrupt,  and  is  exempt.^^  Where  a  State  statute 
exempts  a  policy  payable  to  the  wife  of  the  insured,  the  policy  is  exempt  from 
the  claims  of  the  creditors  of  the  husband  in  bankruptcy  proceedings^  although 
he  has  reserved  the  right  to  change  the  beneficiary,^  unless  it  appears  that  l^e 
policy  provides  for  the  payment  to  the  insured  of  a  fixed,  definite  sum  at  the 
end  of  a  stated  period.^^  And  this  protection  extends  to  a  policy  assigned  by 
the  husband  to  the  wife  on  the  eve  of  the  husband's  bankruptcy  with  fuU 
knowledge  by  both  of  his  insolvent  condition.^^  If  the  bankrupt  has  a  val- 
uable interest  in  the  policy  independent  of  that  of  the  beneficiary,  as  where 
there  is  a  cash  surrender  value  accruing  to  him,  the  interest  such  as  he  has 
passes  to  the  trustee,  freed  from  the  exemption;  this  would  be  the  rule  in 
those  States  like  New  York  where  the  exemption  is  only  applied  in  case  the 
policy  is  payable  absolutely  to  the  wife.^**  The  United  States  Supreme  Court 
has  held,  under  a  statute  exempting  from  liability  for  debts  the  proceeds  of 
a  life  insurance  policy,  that  the  proceeds  of  a  semi-tontine  or  paid  up  policy 


249.  In  re  Booss  (D.  C.  Pr.),  18  Am.  B.  B. 
658,    IM   Fed.    484. 

An,  offdtBary  life  Inswraiice  pelicy  payable 
only  on  tne  aeath  of  the  insnred  to  his  wife, 
with  power  In  the  Uurared  to  change  the  bene- 
ficiary, and  with  a  cash  surrender  value  is  ex- 
empt under  the  Pennsylvania  statute  and  hence, 
the  trustee  in  bankruptcy  of  the  insured  has 
DO  interest  therein,  the  proceeds  haTing  been 
paid  to  the  wife  after  due  proof  of  death. 
Frederick  ▼.  Metropolitan  Llf^  Ins.  Co.  (D.  C, 
Pa.),  87  Am.  B.  R.  737,  235  Fed.  639. 

tSO.  Allen  T.  Central  Wisconsin  Trust  Co. 
(Sup.  Ct.,  Wis.),  143  Wis.  381,  25  Am.  B.  R. 
126,  127  N.  W.  1003;  In  re  Scheld  (C.  C.  A.,  9th 
ar.),  6  Am,  B.  R.  102^04  Fed.  870. 

MiurylMid  stetvte. —  Where  a  policy  oa  the 
bankrupt's  life  was  payable  to  his  wife  at  the 
time  of  the  filing  of  the  petition  In  bankruptcy, 
but  it  reserved  the  right  to  change  the  bene- 
fidary^  And  had  a  cash  surrender  value,  he  is 
entitled,  under  section  8  of  article  83  of  the 
Maryland  Code  and  section  44  of  article  3  of 
the  State  Constitution,  upon  payment  to  the 
trustee  In  barkruptcy  of  a  sum  $600  less  than 
the  surrender  value  of  the  policy,  to  hold  it  free 
of  all  claims  of  the  trustee,  but  in  full  satisfac- 
tion of  all  exemptions  to  which  he  is  entitled 
under  section  8  of  article  83  of  the  Code.  Matter 
of  Jones  (D.  C,  Md.),  41  Am.  B.  R.  467.  249  Fed. 
487. 

Missouri  statute. —  Under  section  6044  of  the 
Revised  StaUntes  of  Missouri  for  190d  pro- 
viding that  every  policy  of  insurance  "ex- 
pressed to  be  for  the  benefit  of  the  wife  of  the 
insured,  shaU  inure  to  her  separate  benefit  in- 
dependently of  the  creditors  ...  of  the 
husband,"  the  fact  that  policy  of  insurance, 
in  which  the  wife  is  named  as  beneficiary, 
states  that  the  insured  may  have  the  right 
to  change  the  beneficiary  or  enjoy  ceitaln 
collateral  rights  in  his  lifetime  does  not  place 
the  policy  beyond  the  exemption  of  the  stat- 
ute. In  re  Orear  <C.  C.  A..  8th  Cir.),  26  Am. 
B.  R.  621.  189  Fed.  888,  followed  in  Matter  of 
Young  (D.  C,  Ohio),  31  Am.  B.  R.  29,  206  Fed. 
373.  applying  Ohio  statute. 

Soutli  Dakota  statute.— By  virtue  of  section 
728  of  the  Civil  Code  and  section  348  of  the 
Code  of  Civil  Procedure  of  South  Dakota,  the 
former  section  exempting  a  policy  of  insurance 
in  the  hands  of  an  individual  in  any  sum  less 
than  $6,000  and  the  latter  exempting  the  avails 
of  any  such  policy  after  death,  policies  of  in- 
surance, not  exceeding  the  statutory  amount, 
upon  the  life  of  a  bankrupt,  a  resident  of  that 


State,  for  benefit  of  his  wife,  are  not  assets  of 
his  estate  in  bankruptcy.  In  re  Carion  (D.  C, 
S.  Dak.),  27  Am.  B.  R.  18,  189  Fed.  815. 

I^ouislaaa  statute. —  The  test  of  exemption  of 
a  life  insurance  policy  under  the  Louisiana 
statute,  adopted  July  9,  1914,  Is  not  whether 
the  policy  had  a  cash  surrender  value  at  the 
moment  of  adjudication,  but  whether  the  debta 
scheduled  and  the  cash  surrender  value  both 
antedated  the  exemption  statute.  As  to  the 
debts  that  did  not  come  into  existence  before 
its  passage,  the  statute  is  valid.  And  cred- 
itors cannot  complain  ag  to  its  exemption  ot 
the  policy  was  not  property  to  which  they 
might  have  looked  for  payment  prior  to  the 
change  in  the  taw.  Matter  of  Rosenberg,  Old« 
stein  Co.   (D.  C.   La.),  37  Am.  B.  R.  669. 

S51.  Matter  of  White  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  90,  174  Fed.  333,  holding  that 
where  a  wife's  interest  in  a  life  insuraQce 
policy  on  the  life  of  her  husband  is  contingent 
upon  his  survivinff  her,  and  in  case  of  her 
predecease  the  policy  is  payable  to  his  estate 
or  any  beneficiary  designated  by  him,  and  he 
may  at  any  time  surrender  the  policy  for  paid 
up  insurance  or  other  value,  the  policy  is  not 
exempt;  In  re  Hettling  (C.  G.  A.,  2d  Cir.), 
23  Am.  B.  R.  161,  175  Fed.  65;  In  re  Wolff 
(D.  C,  N.  Y.),  21  Am.  B.  R.  452,  1€5  Fed. 
984. 

S58.  Eldredge  v.  Mutual  life  Ins.  Co. 
(Mass.  Sup.  Jud.  a.),  217  Mass.  444,  33 
Am.  B.  R.  530,  105  N.  E.  361. 

858.  In  re  Wolff   (D.  C,  N.  Y.),  21  Am. 

B.  R.  452,  165  Fed.  984;  In  re  Oolevnan   (C. 

C.  A.,  2d  Oir.),  14  Am.  B.  R.  461,  136  Fed. 
818;  In  re  Phelps  (Ref.,  N.  Y.),  15  Am.  B. 
R.  170,  holding  that  under  8  ^  of  the  N.  Y. 
Domestic  Relations  Law,  a  semi-tontine 
policy,  payable  to  the  wife  of  the  insured 
in  ca«e  of  his  death  before  the  tontine  period 
is  not  exempt  under  §  6  of  the  bankruptcy 
act;  In  re  Boardman  (D.  C,  N.  Y.),  4  Am. 
B.  R.  620,  103  Fed.  783;  In  re  Diack  (D.  C, 
N.  Y.),  3  Am.  B.  R.  723, 100  Fed.  770;  Matter 
of  Samuels  (C.  C.  A.,  2d  Cir.),  42  Am.  B.  R. 
434,  254  Fed.  975. 

<Hiio  statute. —  Where   a   policy  of   insur« 
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are  exempt,  although  it  has  a  cash  Burrender  value.^  This  determinatiaa  of 
the  Supreme  Court  seems  definitely  to  estahlish  the  rule  that  if  a  life  insurance 
policy,  or  any  rights  under  it,  are  exempt  under  a  State  law,  such  part  thereof 
as  is  subject  to  the  exemption  remains  to  the  bankrupt  notwithstanding  the 
provisions  of  §  70-a.*"* 

(5)  Pbnsion  monxt. —  The  Federal  law  protects  pension  money  from 
seizure  by  levy  and  sale;^^  and  the  States  sometimes  protect  it  after  it  has 
been  transformed  into  other  property.^"^  It  is  exempt  everywhere  while  in 
transit  from  the  government  to  the  pensioner,  or  in  the  form  in  which  it  was 
paid  to  him;^''  and  probably  if  it  could  be  traced  into  some  other  kind  of 
property  and  identified,  such  property  would  be  exempt.**  The  opposite 
rule  pertains,  however,  where  the  pensioner  has  embarked  it  in  business,  or 
where  it  has  be^a  inv^ed  in  land  from  which  at  the  time  of  his  bankruptcy 
he  has,  through  a  mortgage  thereon,  already  withdrawn  more  than  the  land 

C08t.«» 

(6)  Unpaid  pitkchasb  money. —  It  is  sometimes  provided  by  State  law 
that  an  exemption  from  execution  shall  not  extend  to  a  process  issued  upon 
a  demand  for  the  purchase  price  of  the  estate  claimed  as  exempt'^  Any 
creditor  of  a  bankrupt  may  avail  himself  of  this  exception.**^  This  decision 
rests  on  a  strict  construction  of  the  law.  The  rule  seems  well  settled  in  those 
States  that  grant  exemptions  in  specie,  provided  the  property  with  taxes  paid^ 
is  not  worth  the  amount  allowed. 

IV.  PSACXICS. 

a.  Exemptiont  set  off  where  no  trustee  is  appointed.—  A  difficulty  arises  when 


ance  prorldcs  that  if  tbe  Insured  aarrlTe  tor 
more  than  twenty  years  from  tlie  date  of  tbe 
policy  he  shall  receive  an  annuity  of  $00  durlns 
the  remainder  of  his  life,  and.  further,  that 
upon  the  death  of  the  Insured  at  any  time  dur* 
ing  the  continuance  of  the  policy  |1,000  shall  be 
paid  to  the  wife,  and  the  law  of  the  State  in 
which  the  Insured  resides  exempts  from  any 
claim  of  the  husband's  creditors  policies  of  in- 
surance for  the  benefit  of  the  wife,  although 
paid  for  by  the  husband,  the  wife  has  a  vested 
interest  in  such  policy  and  upon  the  insured 
becoming  bankrupt  his  trustee  is  entitled  only 
to  the  value  of  the  annuity  provided  for  and 
not  to  the  entire  present  value  of  the  policy 
as  against  the  wife.  In  re  Schaeffer  (D.  C, 
Ohio),  26  Am.  B.   R.  840.  188  Fed.  187. 

A  straight  life  Insurance  policy,  Issued  to  a 
bankrupt  for  the  benefit  of  his  wife  payable 
only  at  his  death,  but  reserving  to  the  in- 
sured the  right  to  change  the  beneficiary  with- 
out his  wife's  consent,  and  providing  that  upon 
default  in  the  payment  of  any  premium,  after 
two  fall  annul  premiums  have  been  paid,  the 
policy  may  be  surrendered  "  with  the  written 
assent  of  the  person  to  whom  it  Is  made  pay- 
able," is  exempt  from  the  demands  of  creditors 
under  tbe  General  Code  of  Ohio  and  is,  there- 
fore, protected  by  this  section.  Matter  of 
Fetterman  (D.  C.  Ohio).  3D  Am.  B.  R.  834. 
243  Fed.  075. 

Massachusetts  statute. — An  endowment  policy 
which  has  been  asslgrned  and  in  which  the 
beneficiary  has  been  changed  with  the  consent 
of  the  company,  and  upon  which  a  cash  sur- 
render value  has  been  computed  by  it.  held 
not  to  be  exempt  under  the  statute  of  Massa- 
chusetts. Matter  of  Simmons  and  Griflln  (D. 
C,  Mass.).  42  Am.  B.  R.  20D,  268  Fed.  460. 

S54.  Holden  V.  Stratton,  108  U.  S.  202,  14  Am. 
B.  B.  04,  40  L.  Ed.  1018,  revg.  7  Am.  B.  B,  615, 
114  Fed.  650.  See  also  Matter  of  Phelps  (D.  C, 
N.  T.,  Ref.),  IS  Am.  B.  R.  170  (arising  under 
N.  Y.  Domestic  Relations  Law.  |  22);  Matt'^r 
of  Pfaffinger   (D.  C,   Ky.),  21  Am.  B.  B.  266, 


164  Fed.  626;  In  r»  Whelpley  (D.  C.  N.  H.),  2t 
Am.  B.  R.  433,  160  Fed.  1010;  In  re  Johnaoa 
(D.  C,  Minn.),  24  Am.  B.  R.  277,  176  Fed.  001: 
In  n  Orear  (C.  C  A.,  8th  Cir.).  24  Am.  B.  IL 
848,  178  Fed.  682.  /.  «..  o.   ». 

8Ma.  Matter   of   Brinson    (D.    C,    Miss.).    4S 
Am.  B.   R.  00.  262  Fed.  707. 
206.  U.  S.   R.  S..  I  4747. 

266.  Thus,  I  1308,  N.  T.  Code  of  avU  Pro- 
cedure. 

-J?'-  ^^  '«  ^^^^  <^-  C-  Vt),  4  Am.  B.  B.  63, 
100  Fed.  262,  Contra:  In  re  Jones  (D.  C,  Ma.). 
21  Am.  B.  R.  536.  166  Fed.  837. 

25S.  Yates  County  Nat.  Bank  r.  Carpenter, 
110  N.  Y.  660.  23  N.  B,  1108.  But  see  In  la 
Stout  (D.  C,  Mo.),  6  Am.  B.  R  606,  100  Fed. 
704 

259.  In   re  Elllthorpe  (D.   C„   N.   Y.).  6  Am. 

B.  R.  681;  affd.  s.  c.  7  Am.  B.  B.  18,  111  Fed. 
163. 

260.  In  re  Schechter  (D.  C,  Col.),  0  Am.  B. 
R.  720;  Cannon  v.  Dexter  Broom  &  M.  Co.  (C. 

C.  A.,  4th  dr.).  0  Am.  B.  R.  724,  120  Fed.  657, 
57  C.  C.  A.  827.  See  also  In  re  Connor,  146  Fed. 
008.  In  the  case  of  In  re  Bailee  (D.  C.  So. 
Car.).  23  Am.  B.  R.  780,  176  Fed.  460,  it  was 
held  that  a  right  of  exemption  of  personal 
property  cannot  be  defeated  by  a  claim  for  a 
loan  of  money  with  which  the  property  claimed 
as  exempt  was  purchased. 

The  Constitution  of  Arkansas.  Article  IX. 
sections  1  and  2,  providing  for  the  allowance 
of  exemptions,  contains  the  proviso,  *'  that  no 
property  shall  be  exempt  from  execution  for 
debts  contracted  for  the  purchase  money 
thereof,  while  in  the  hands  of  the  vendee." 
Held,  that  bankrupt  was  not  entitled  to  claim 
exemptions  from  a  stock  of  merchandise  In 
his  possession  at  the  time  of  the  filing  of  thi> 
petition,  the  purchase  price  of  which  had  not 
been  paid  but  had  been  allowed  as  a  claim 
against  the  estate.  Mulllnlx  v.  Simon  (C.  C. 
A..  8th  dr.),  28  Am.  B.  R.  1,  106  Fed.  775. 

261.  In  re  Campbell  (D.  C,  Va.),  10  Am.  R. 
R.   723,  124  Fed.  417. 
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the  bankrupt  claims  exemptions  and  no  creditors  appear  at  the  first  meeting. 
By  General  Order  XV,  a  trustee  may  be  and  usually  is  dispensed  with.  This 
leaves  the  court  without  the  officer  whose  duty  it  is  to  report  on  and  set  off  the 
exemptions.  It  is  thought  that  in  such  cases  the  judge  or  referee  may  try 
the  validity  of  the  claim  summarily.  In  some  of  the  districts  this  practice 
is  sanctioned  by  rule.^*®  Where  such  a  practice  is  followed,  the  claiming 
bankrupt  should  at  least  be  required  to  file  an  affidavit  giving  facts  in  addition 
to  those  stated  in  his  Schedule  B  (5),  and  such  affidavit  should  show  him 
clearly  entitled  under  the  State  law  to  the  property  claimed. 

b.  Sohedules  to  claim  exemptionA. —  The  bankrupt  must  in  his  schedules 
show  that  he  is  entitled  to  the  exemptions  which  he  claims.  When  he  has 
done  this,  as  directed  by  the  bankruptcy  act,  the  exemption  must  be  set  apart.*** 
And  the  fact  that  his  schedules  are  not  filed  for  a  long  time  after  adjudication 
does  not  deprive  him  of  his  right.^**  The  failure  of  the  bankrupt  to  precisely 
observe  the  requirements  of  "  Schedule  B  (5),"  of  the  forms  in  bankruptcy 
in  making  the  claim  is  not  fatal;  as^  for  instance,  a  failure  to  specifically 
enumerate  the  articles  claimed  as  exempt.*^ 

0.  Amendment  of  schedules  as  to  claim  of  exemptions. —  Oeneral  Order  XI 
permits  an  amendment  to  schedules  on  the  application  of  the  bankrupt  This 
is  sufficient  to  authorize  an  amendment  so  as  to  permit  the  bankrupt  to  claim 
his  exemptions  where  he  has  through  mistake  failed  to  claim  such  exemptions. 
If  he  inadvertently  omits  from  his  schedules  a  valid  claim  of  exemption  an 
amendment  should  be  permitted  upon  satisfactory  proof  of  the  mistake.**  But 
an  amendment  will  not  be  permitted  where  it  does  not  appear  that  an  error 
or  mistake  was  made,^^  or  where  its  purpose  is  to  benefit  creditors  who  hold 


MS.  In  the  Sria  Cotmty  District  of  the 
Wevtern  Diatrict  of  Kew  York,  Rule  16  (1) 
provides  as  follows: 

"1.  Where  there  is  no  trustee  appointed, 
the  exemptions  claimed  by  the  bankrupt  may 
be  set  off  to  him  at  the  time  the  order  to 
that  effect  is  signed,  and,  in  that  event,  the 
following  clause  shall  be  inserted  in  Form  27 : 

" '  And  it  appearing  that  the  said  bankrupt 
is  entitled  to  the  exemptions  claimed  in  the 
schedules  accompanying  the  petition  herein, 
it  is  further  ordered  that  the  property 
claimed  in  said  schedules,  being  exempt  pur- 
suant to  I  1390  of  the  Code  of  Civil  Pro- 
cedure of  the  6tate  of  New  \  ork,  be,  and  the 

same  is  hereby  set  off  to  the  said 

the  bankrupt.' 

"  Prior  to  asking  for  such  order  the  bank- 
rupt shall  satisfy  the  referee,  by  affidavit  or 
otherwise,  as  to  the  value  of  such  exemptions, 
and  that  he  is  entitled  to  the  same." 

The  court  may  set  off  the  exemptions  where 
no  trustee  has  been  appointed.  In  re  Allen 
ft  Co.  (D.  C,  Va.),  13  Am.  B.  R.  518,  134 
Fed.  620;  In  re  Smalley  v.  Langenour,  106 
U.  8.  03,  40  L.  Ed.  400;  In  re  Smith  (D.  C, 
Tex.),  2  Am.  B.  R.  100,  03  Fed.  701. 

S63.  Ldpman  v.  Stein  (C.  C.  A.,  3d  dr.),  14 
Am.  B.  R.  30,  134  Fed.  235;  Sheridan  State 
Bank  v.  Rowell  (D.  C,  Ga.),  32  Am,  B.  B. 
747,  212  Fed.  520. 


864.  Brandt  ▼.  Mayhew  (C.  C.  A.,  0th  CSr.), 
83  Am.  B.  R.  846,  218  Fed.  422. 

866.  Burke  ▼.  Guarantee  Title  t  Trust  Ok 
(C.  0.  A.,  8d  Cir.),  14  Am.  B.  R.  31,  134  Fed. 
662. 

GenOTil  statement —  Where  the  property  of 
the  bankrupt  consists  of  a  stock  of  merdisB- 
dise  it  will  be  sufficient  to  state  in  the 
sdhedule  that  an  exemption  is  claimed  out 
of  such  goods,  or  out  of  the  proceeds  of  the 
sale  thereof.  In  re  Maynard  ft  Co.  (D.  C, 
Ga.),  25  Am.  B.  R.  732,  183  Fed.  823. 

Curing  by  amendment. —  Although  the  pn>- 
cedure  in  claimdng  and)  setting  apart  a  bsnk- 
rupt's  exemption  is  irr^ular,  it  will  be  ex- 
cused, where  it  entails  no  injury  to  anyone, 
and,  if  requisite,  maybe  cured  by  amendment. 
In  re  Kelly  (D.  C,  Pa.),  28  Am.  B.  R.  780, 
100  Fed.  084. 

866.  In  re  Tollett  (C  C.  A.,  6th  Cir.),  6 

Am.  B.  R.  404,  106  Fed.  866;  In  re  Falconer 

(C.  C.  A.,  8th  dr.),  6  Am.  B.  R.  667,  110 

Fed.  Ill;  In  re  White  (D.  C,  Pa.),  11  Am. 

B.  R.  556,  128  Fed.  513;  In  re  Duff/  (D.  C. 

Pa.),  0  Am.  B.  R.  358,  118  Fed.  026;  In  re 

Fisher  (D.  C,  Va.),  15  Am.  B.  R.  652,  142 

Fed.  205;  In  re  Maxon  (D.  C,  Iowa),  22  Am. 

B.  R.  24, 170  Fed.  356;  In  re  Goodman  (C.  C. 

A..  6th  Cir.)    23  Am.  B.  R.  504.  174  Fed.  644; 

M2"Sr«*^t^**^"''®  <^-  ^*  Ohio),  30  Am.  B.  R. 
612,  243  Fed.  016.     See  Am.  Bankr.  Dig.  I  980. 
M9.  In  rs  Neal  (Bet,  Ohio),  14  Am.  B.  B. 
6oOl» 
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waivers. of  exemptions  or  to  avoid  a  charge  of  concealment  of  property,'^  or 
where  it  is  apparent  that  the  exemption,  if  included  in  the  schedules,  will 
be  of  no  value  to  the  bankrupt  or  his  family.^*  If  the  claim  was  omitted 
through  inadvertence,  an  amendment  asserting  it  will  usually  be  allowed,  even 
to  reach  property  surrendered  by  one  creditor  to  the  trustee.^''®  The  applica- 
tion for  such  amendment  should  be  seasonably  made.^^  An  amendment  should 
be  permitted  upon  a  proper  showing  if  the  application  was  made  within  a 
reasonable  time  while  the  property  was  still  in  the  hands  of  the  trustee, 
unaffected  by  adverse  rights,^^  and  the  amendment  when  allowe  dmust  relate 
to  conditions  existing  at  the  time  the  imperfect  claim  was  formulated.^^  The 
Federal  courts  are  not  bound  to  follow  the  State  courts  in  the  matter  of  the 
time  of  filing  the  declaration  of  the  claim  of  exemptions,  and  may  allow 
amendment  of  the  claim  after  the  original  schedule  has  been  filed.^^ 

d.  Claim  of  specific  property. —  The  claim  must  be  clearly  stated,  especially 
if  of  property  in  specie.^*^  Where  the  State  law  specifies  the  property  whidi 
may  be  set  apart  as  an  exemption,  the  bankrupt  may  not  claim  and  the 
trustee  may  not  set  apart  a  gross  sum  in  lieu  of  such  exemption;  the  State 
law  must  be  complied  with  and  the  specific  property  must  be  claimed  and 
set  apart."®    In  Pennsylvania,  after  a  sale  of  property  not  exempt,  a  bankrupt, 


MS.  In  re  Moran  (D.  C,  Va.) ,  5  Am.  B.  R. 
472,  105  Fed.  001,  affd.  as  Moran  v.  King  (C. 
C.  A.,  4th  Cir.),  7  Am.  B.  R.  176,  111  Fed. 
780;  In  re  Royal  (D.  C,  N.  €.),  7  Am.  B.  R. 
106,  112  Fed.  135. 

tee.  In  re  Merry  (D.  C,  Me) ,  29  Am.  B.  R. 
S29,  202  Fed.  51. 

270.  Amendment  to  include  exemption.— 
In  re  ToUett    (C.   C.  A.,  6tli  Cir.),  5  Am. 

B.  R.  404,  106  Fed.  866;  In  re  Falconer  (C. 

C.  A.,  8th  ar.),  6  Am.  B.  R.  667,  110  Fed. 
Ill;  In  re  White  (D.  C,  Pa.),  11  Am.  B.  R. 
566,  128  Fed.  513;  In  re  Kaufman  (D.  C, 
Wis.),  16  Am.  B.  R.  118,  142  Fed.  898;  In  re 
Mazaon  (D.  C,  la.),  22  Am.  B.  R.  424,  170 
Fed.  366.  But  in  In  re  Irwin  (C.  C.  A.,  3d 
Cir.),  23  Am.  B.  R.,  487,  174  Fed.  642,  revg. 
22  Am.  B.  R.  166,  177  Fed.  284,  it  has  been 
held  that  after  a  bankrupt  hae  been  granted 
a  discharge,  he  may  not  be  allowed;  out  of 
newly  discovered  assets,  additional  exemp- 
tions sufficient  to  make  up  the  total  exemp- 
tions to  which  he  would  have  been  allowed  in 
the  first  instance. 

In  the  case  of  In  re  Baughman  ( D.  C.,  Pa. ) , 
26  Am.  B.  R.  167,  183  Fed.  668,  it  was  held 
that  where  a  'banlmipt  amended  his  schedules 
so  as  to  withdraw  a  claim  of  exemption  which 
wouM  inure  to  the  benefit  of  an  execution 
creditor,  holding  a  waiver  of  exemption,  the 
effect  will  be  to  withdraw  the  property  from 
the  exenn>tion,  and  it  will  pass  to  the  trustee 
to  be  auninistered  with  the  assets  of  the 
estste. 

871.  Application  for  amendment  to  be 
seasonably  made. —  In  re  Vomkerm  (D.  C., 
Pa.),  14  Am.  B]  R.  403,  135  Fed.  447,  where 
the  bankrupt  asked  for  the  privilege  of 
amending  his  schedules  29  days  after  the  sale 
of  all  his  property  by  the  trustee^  and  the 
application  was  denied;  In  re  Wunder  (D.  C.» 
Pa.),  13  Am.  B.  R.  701,  133  Fed.  821»  where 


the  application  was  denied  when  made  after 
the  creditors  had  gone  to  the  trouble  and 
expense  of  a  meeting  for  the  purpoee  of  JMSb- 
ing  upon  the  advisability  of  a  sale  and  the 
aale  had  taken  place;  In  re  Sharr  (Ref., 
Ohio),  15  Am.  B.  R.  491,  140  Fed.  761,  in 
which^  the  referee  denied  the  application  of 
the  wife  of  an  sibsconding  bankrupt  to  claim 
an  exception,  where  her  husband  had  failed 
to  do  so,  appearing  that  she  had  waited  untU 
after  the  numerous  creditors  of  her  husband 
had  been  to  the  expense  of  preserving,  adver- 
tising and  selling  the  property  claimed,  and 
the  proceeds  of  tihe  sale  were  in  court;  In  re 
Bumham  (D.  C,  Wash.),  30  Am.  B.  R.  270, 
202  Fed.  762,  citing  text. 

272.  In  re  Ooodman;  ( C.  C.  A.,  5th  Cir. ) , 
23  Am.  B.  R.  504,  174  Fed.  644;  In  re  Irwin 
(€.  C.  A.,  3d  Cir.),  23  Am.  B.  R.  487,  174 
Fed.  642,  in  which  it  was  held  that  an  ap- 
plication to  amend  a  claim  for  exemptions 
should  be  made  within  a  reasonable  time  after 
discovering  the  facts  which  will  justify  the 
amendment. 

t7S.  Matter  of  Cnim  (D.  C.,  Ohio),  34  Am. 
B.  R.  586,  221  Fed.  729. 

274.  Matter  of  Irving  (D.  C,  Aria.),  34 
Am.  B.  R.  399,  220  Fed.  969. 

275.  In  re  Wilson  (D.  C,  Va.) ,  6  Abl  B.  R. 
287,  108  Fed.  197. 

276.  State  law  determines  amovnt  and 
character.— The  statutes  of  the  State  deter- 
mine the  amount  and  character  of  the  exemp- 
tions and  to  whom  th^  are  allowed,  both  as 
to  general  and  special  exemptions;  when  a 
bankrupt  has  property  which  is  eapeeially 
exempt  when  selected  by  him,  and  other  prop- 
erty subject  to  be  selected  in  lieu  of  home- 
stead, at  the  time  of  the  filing  of  hie  petition^ 
it  is  his  duty  to  set  out  specifically,  the  arti- 
cles selected,  together  with  his  esUmale  of 
the  Talue  thereof,  separately.    Matter  of  Me- 
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even  though  entitled  to  an  exemption  in  cash  in  the  first  instance,  cannot 
assert  his  claim  against  the  cash  proceeds  of  such  sale.^^  Under  the  laws 
of  that  State  it  is  the  goods,  and  not  the  proceeds  of  their  sale,  that  he  is 
entitled  to.^®  If  the  property  subject  to  exemption  has  been  sold  by  authority 
of  the  court  before  the  bankrupt's  claim  of  the  exemption  had  been  made,  or 
the  time  allowed  for  making  it  has  expired,  the  right  to  its  allowance  is  not 
extinguished,  and  the  bankrupt  may  have  his  exemption  out  of  the  proceeds 
of  the  sale."*^ 


r'J 


Clintock  (Ref.,  Ohio),  13  Am.  B.  R.  606,  affd. 
by  district  court;  see  ateo  In  re  Groves,  6 
Am.  B.  H.  728,  holding  that  under  the  Ohio 
statute  the  particular  property  selected  as 
exemj^t  must  4>e  described  m  the  schedules; 
a  claim  of  exemptions  in  general  terms  is 
insufficient,  as  simply  ''$500.00  in  lieu  of  a 
homestead,"  unless  at  the  time  of  the  bank- 
ruptcy there  was  cash  in  the  estate. 

In  re  Wunder  (D.  C,  Pa.),  13  Am.  iB.  R. 
701,  133  Fed.  821,  in  which  the  court  sai<i: 
*'  In  order  that  he  may  be  allowed  his  claim 
he  must  comply  with  the  requirements  of  the 
state  law  as  well  in  regard  to  the  manner  of 
making  the  claim  as  to  the  articles  claimed, 
and  as  to  whether  he  has  done  this  or  not, 
the  law,  as  construed  by  the  highest  court  of 
the  State,  will  be  conclusiye.  If  the  bank- 
rupt does  not  comply  with  these  requirements, 
the  property  will  pass  to  the  trustee  to  be 
distributed  among  the  creditors  like  other 
assets  of  the  bankrupt,  and  he  is  deemed  to 
ha<ve  waived'  the  rignt  of  exemption,  unless 
he  asserts  his  claim  at  a  time  long  enough 
before  the  time  of  sale,  to  prevent  a  post- 
ponement of  the  same.  His  right  of  election 
IS  gone  if  he  waits  until  the  sale  has  tak^i 
plaoe.  The  fact  that  he  has  ^ven  notice  in 
nis  schedules  filed,  that  he  will  claim  $300 
worth  of  property  to  be  appraised,  will  not 
entiftle  him  to  the  amount  of  $300  in  cash  out 
of  the  proceeds  or  to  the  property  of  that 
▼alue,  where  he  has  not  specified  the  articles 
as  claimec!  by  the  State  law."  In  re  Burman 
(D.  C,  Ohio),  15  Am.  13.  R.  463,  140  Fed. 
761;  Matter  of  Neal  (Ref.,  Ohio);  14  Am. 
B.  R.  550,  holding  that  the  bankrupt  in  mak- 
ing his  claim  for  a  homestead,  should  make 
the  claim  for  sneeified  articles  of  property 
which  be  had  on  hand  at  the  time  of  the 
filing  of  his  petition;  In  re  Duffy  (D.  C, 
Pa.),  9  Am.  B.  R.  358,  118  Fed.  926,  holding 
that  under  the  Pennsylvania  law  the  t>ank- 
rupt  should  set  out  in  his  schedules  the  exact 
property  which  he  elects  to  take  as  exempt. 

S77.  In  re  Haskin  (D.  C,  Pa.),  6  Am.  B.  K. 
485,  109  Fed.  789;  In  re  Mannmg  (D.  C, 
Pa.),  7  Am.  B.  R.  571,  112  Fed.  948;  In  re 
Stanton  (D.  C,  Pa.),  9  Am.  B.  R.  79,  117 
Fed.  507. 

Sufficiency  of  claim. —  Where  bankrupt 
whose  stock  was  under  levy  and  in  the 
custody  of  the  sheriff,  made  his  claim  for 
exemptions  as  follows:  "  Three  hundred  dol- 
lars etitlik  from  the  proceedis  as  provided  by 
the  exemption  law  of  Pennsylvania,  or  stodc 
to  the  value  of  three  hundred  dollars  to  be 


set  aside  by  the  appraisers,  as  provided  by 
law,"  and  when  the  stock  was  turned  over 
to  the  trustee,  pointed  out  to  the  latter  the 
items  claimed  by  him,  the  trustee  was  justi- 
fied in  setting  apart  the  exemption  claimed 
and  reporting  the  items  and  estimated  value 
thereof  to  the  court,  and  his  report  should 
have  been  confirmed.  In  re  Kelly  (D.  €., 
Pa.),  28  Am.  B.  R.  730,  102  Fed.  747. 

278.  In  re  Donahey  (D.  C,  Pa.),  23  Am. 
B.  R.  796,  176  Fed.  458. 

279.  Lipman  v.  Stein-  (C.  C  A.,  3d  Cir.), 
14  Am.  B.  R.  30,  134  Fed.  235;  In  re  Renda 
(D.  €.,  Pa.),  17  Am.  B.  R.  521,  161  Fed.  614. 
holding  that  where  property  which  the  bank- 
rupt has  asked  to  have  set  apart  as  exempt 
is  sold  by  his  receiver  in  bankruptcy  with  lus 
assent,  his  cdaim  for  exemptions  from  the 
orooeeds  of  sale,  if  made  within  the  time 
fixed  by  the  act,  must  be  recognized;  In  re 
LeVay  (D.  C,  Pa.),  11  Am.  B.  R.  114,  125 
Fed.  990,  holding  that  an  exemption  might 
be  allowed  out  of  the  proceeds  of  the  sale 
of  perishable  property,  sold  by  receiver  under 
the  dlreotion  of  the  court. 

Exemptions  from  proceeds  of  sale. —  Where 
the  bankrupt's  property  was  sold  by  order  of 
the  court,  oy  a  receiver  appointed  the  day 
after  the  petition  in  bankruptcy  was  filed, 
and  prior  to  the  filing  of  the  schedule  by  the 
bankrupt  and  on  the  day  of  sale,  or  before 
the  sale  began,  he  notified  the  receiver  that  he 
claimed  his  exemiption,  and  specified  the  prop- 
erty he  desired'  set  apart,  he  was  entitled  to 
claim  his  exemption  from  the  proceeds  of  the 
sale.  In  re  Sloan  (D.  C,  Pa.),  14  Am.  B.  R. 
435,  135  Fed.  873. 

Under  the  ytovMoim  of  the  General  Code 
of  Ohio  allowing  exemptions  in  lieu  of  hcmie- 
stead  to  be  selected  out  of  the  personal  prop- 
erty for  sale,  but  denying  such  exemption 
from  a  judgment  for  the  purchase  price 
of  the  property,  a  bankrupt,  who  fails  to 
select  property  to  meet  his  claim  of  a  home- 
stead exemption,  but  permits  the  property 
to  be  sold  in  bulk  by  tne  trustee,  is  not  en- 
titled to^  exemptions  as  to  dainHs  for  pur- 
chase price  of  the  property,  but  may  be  al- 
lowed exemptions  as  to  claims  for  money 
borrowed.  Matter  of  Stem  (D.  C,  Ohio), 
30  Am.  B.  R.  694,  208  Fed.  488.  See  Matter 
of  Nunemaker  (D.  C,  Ohio),  30  Am.  B.  R. 
697,  208  Fed.  491.  In  the  case  of  Matter 
of  Crum  (D.  C,  Ohio),  34  Am.  B.  R.  686. 
221  Fed.  729,  it  was  held  that  the  practice 
of  seUing  the  bankrupt's  personal  property, 
when  a  selection  of  exempt  articles  is  not 
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e.  Sale  by  trustee,  and  exemptions  ont  of  proceeds. —  While,  as  a  rule^  the 
trustee  has  no  power  to  sell  the  exempt  property,  he  must  sdl  it,^^  where  it 
is  inseparable  ftom  other  property,  the  expense  of  sale  to  be  borne  by 
the  general  estate,^^  and  the  bankrupt  is  then  entitled  to  his  pro  rata  of  the 
proceeds.^^  Thus,  where  all  of  a  bankrupt's  real  estate  is  covered  by  a  mort- 
gage under  which  the  mortgagee  would  have  the  right  to  sell  and  convey  the 
title  in  fee  discharged  of  any  exemption,  and  the  mortgagee  submits  his  claim 
to  the  bankruptcy  court,  it  may  sell  the  land  and  allot  the  bankrupt  his 
homestead  from  the  proceeds,  but  it  has  no  power  to  order  the  amount  paid  to 
the  mortgagee.^^  The  bankrupt,  having  made  claim  for  his  exemption  within 
the  time  fixed  by  the  act,  is  not  debarred  because  the  goods  were  sold  with 
his  consent^^^  and  where  an  exemption  will  be  defeated  unless  its  allowance 
be  in  cash  out  of  the  proceeds  of  a  sale,  it  will,  if  practicable,  be  ordered  paid 
out  of  such  proceeds.* 

f.  Exceptions  to  tmstee'i  report.—  (l)  In  gbnekal.—  The  trustee  first 
determines  what  is  exempt.^"  Oeneral  Order  XVII  requires  the  trustee  to 
report  to  the  court  in  twenty  days  after  receiving  notice  of  his  appointment, 
the  articles  set  apart  to  the  bankrupt  as  exempt,  *^  and  any  creditor  may  take 
exceptions  to  the  determination  of  the  trustee  within  twenty  days  after  the 
filing  of  the  report."    This  expressly  authorizes  a  creditor  to  take  exceptions 


rendered  imposBible  by  reason  of  liens  thereon, 
and  then  transferring  to  the  bankrupt  oat  of 
the  proceeds  1600  in  lieu  of  his  homestead  ex- 
emption, is  neither  in  compliance  with  the 
Ohio  statute  nor  a  proper  execution  of  the 
Bankruptcy  Act. 

Where  the  real  estate  of  a  voluntary  bank- 
rupt was  sold  for  less  than  the  amount  of 
mortgages  thereon,  but  the  personal  estate 
realised  a  considerable  amount  and  the  sched- 
nies  filed  with  the  petition  for  adjudication  in- 
cluded a  claim  for  exemption  In  cash  out  of  the 
proceeds  of  tbe  sale  of  real  estate  or  the  pro- 
ceeds of  the  sale  of  personalty,  the  bankrupt 
cannot  be  said  as  a  matter  of  law,  to  have 
waived  the  right  of  exemptions  In  personal 
property  by  failing  to  claim  them  by  way  of 
selection  before  sale.  Matter  of  Stitt  (C.  C.  A., 
6th  Clr.).  41  Am.  B.   B.  7T7,  262  Fed.  1. 

A  claim  of  $500.00  exemption  from  personal 
estate  In  lieu  of  a  homestead  may  be  allowed 
under  the  Ohio  law.  where  the  bankrupt  made 
a  proper  claim  in  his  amended  schedules,  and 
where  the  homestead  was  covered  by  valid 
mortgages  in  excess  of  its  scheduled  and'  ap- 
praised value  and  was  surrendered  to  tl'e 
mortgagees  to  save  them  and  the  bankrupt 
estate  from  expense,  and  where  he  owned  no 
other  real  estate.  Matter  of  Radcllffe  (D.  C, 
Ohio),  39  Am.  B.  R.  612.  243  Fed.  716.  See  also 
Matter  of  Hewlt  (D.  C,  Ohio),  40  Am.  B.  R. 
6,  244  Fed.  245. 

Sole  of  exempt  property  without  notice  to 
bankrupt. —  Where,  prlur  to  his  adjudication, 
a  bankrupt  Is  deprived  of  the  possession  of  his 

groperty,  by  a  receiver  of  his  firm,  appointed 
y  a  State  court,  and  the  trustee  in  bankruptcy 
sells  the  property,  upon  its  being  turned  over 
to  him,  without  notice  to  the  bankrupt  and 
without  giving  him  an  apportunity  to  make  his 
selection  of  exempt  property  before  the  sale, 
the  bankrupt  is  entitled  to  be  paid  his  ex- 
emptions in  cash  from  the  proceeds  of  such 
sale.  In  re  Andrews  v.  Simonds  (D.  C,  Mic*h.), 
27  Am.  B.  R.  116,  193  Fed.  776;  see  In  re  Zack 
(D.  C,  Pa.),  28  Am.  B.  R.  13S,  196  Fed.  009. 

2«0.  In  re  Oderkirk  (D.  C,  Vt),  4  Am.  B.  R. 
617,  103  Fed.  779. 

281.  In  re  Hopkins  (D.  C,  Vt.),  4  Am.  B.  R. 
619.  103  Fed.  781. 

X82.  In  re  Richard  (D.  C,  N.  Car.),  2  Am.  B. 
R.  606,  94  Fed.  633;  In  re  Kane  (C  C.  A.,  7tli 


Cir.),  11  Am.  B.  R.  533,  127  Fed.  652;  In  rft 
Le  Vay  (D.  C,  Pa.),  11  Am.  B.  B.  114.  125  Fed. 
913,  in  which  case  the  bankrupt  was  permitted 
to  share  In  the  proceeds  of  the  sale  of  perish- 
able property  sold  by  a  receiver  under  tlie 
direction  of  the  court;  In  re  Stein  (D.  C,  Pa.), 
12  Am.  B.  R.  384,  ISO  Fed.  629.  affd.  14  Am.  B. 
R.  30. 

288.  In  re  Paramore  &  Rlcka  (D.  C,  N.  Gar.). 
19  Am.  B.  R.  130,  156  Fed.  208;  McBrlde  ▼• 
Gibbs  (Ga.  Sup.  Ct.).  42  Am.  B.  B.  828,  96  8. 
B.  1004. 

284.  In  re  Renda  (D.  C,  Pa.),  17  Am.  B.  B. 
621,  149  Fed.  614. 

285.  In  re  Luby  (D.  C.  Ohio),  18  Am.  B.  B. 
801,  355  Fed.  659;  Matter  of  Haas  (D.  C.  Pa.). 
32  Am.  B.  R.  284,  213  Fed.  694.  See  also  In  re 
Rendar  (D.  C,  Pa.),  17  Am.  B.  R.  521,  149  FedL 
614.  Lipman  v.  Stein  (C.  C.  A.,  8d  Cir.).  14  Am. 
B.  R.  30,  134  Fed.  235;  In  re  Arnold  (D.  C. 
Ga.).  22  Am.  B.  R.  892,  169  Fed.  1000,  holdins 
that  where  property  set  apart  as  exempt  wan 
sold  with  tbe  bankrupt's  consent  upon  the 
agreement  that  his  exemption  should  be  paid 
from  tbe  proceeds  of  sale,  and  they  only  bring 
(56  per  cent  of  the  Inventory  valre,  he  Is  only 
entitled  to  his  pro  rate  part  of  the  proceeds. 

Betting  aiilde  exemptions  by  referee  epoB 
trustee's  refuMd  so  to  do;  payment  ont  ef 
proceeds. —  Where  a  bankrupt  has  complied 
with  section  7-a  (8)  of  the  bankruptcy  act  by 
Indicating  in  his  schedule  the  property  he  se- 
lected to  have  set  apart  to  cover  his  exemp- 
tions, it  is  the  duty  of  the  trustee,  whose  duties 
are  merely  administrative  to  set  the  same  aside 
for  his  use,  and  upon  the  trustee's  refusal  so 
to  do,  it  Is  proper  for  the  referee  to  award  the 
bankrupt  his  exemptions.  Where  exempt  prop- 
erty, for  which  a  bankrupt  has  duly  made 
claim  has  been  converted  and  sold*  the  bank- 
rupt is  entitled  to  be  allowed  his  exemptions 
out  of  the  proceeds  of  the  sale,  since  property 
that  is  exempt,  forms  no  part  of  the  bank- 
rupt's estate,  so  as  to  permit  the  bankruptcy 
court  to  acquire  any  right  to  administer  upon 
or  distribute  it.  In  re  Finklesteln  (D.  C,  Pa.), 
27  Am.  B.  R.  229,  192  Fed.  738. 

286.  In  re  Friedrich  (C.  C  A..  7th  dr.),  S 
Am.  B.  R.  801,  100  Fed.  284;  his  report  should 
be  itemised,  In  re  Manning  (D.  C.  Pa.).  7  Am. 
B.   R.  571,  112  Fed.  948. 
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to  the  determination  of  the  trustee.*^  The  determination  of  the  trustee  is 
not  final;  if  exceptions  are  filed  within  twenty  days  the  referee  decides  the 
issna  Until  exceptions  are  filled  there  is  no  issue.^^  A  creditor  must  file 
his  exceptions  within  twenty  days  after  the  filing  of  the  report;  he  will  not 
be  permitted  to  come  in  after  the  expiration  of  that  time  and  file  objections 
or  add  new  and  additional  grounds  to  those  already  fiiled.^^  Where  objections 
are  made  before  the  referee  to  a  bankrupt's  claim  for  exemptions  it  is  proper 
practice  for  the  referee  to  decide  the  question,  and  for  the  unsuccessful  party 
to  take  the  matter  to  the  District  Court^^ 

(2)  Who  may  take  xxcsftions;  biqht  of  bakkbupt. —  The  language 
of  the  General  Order  would  seem  to  indicate  that  only  creditors  may  except 
to  the  report  of  the  trustee  setting  apart  the  bankrupt's  exemptions  and  the 
referee^s  action  thereon.  It  may  be  doubted  whether  the  order  should  be 
construed^  as  restricting  the  right  of  a  bankrupt  to  take  exceptions  to  the 
determination  of  the  trustee  as  to  his  exemptions.^^  If  it  be  established 
that  the  duty  of  the  trustee  in  setting  apart  the  bankrupt's  exemptions  is 
ministerial,  it  would  follow  that  he  would  be  bound  by  the  claim  of  the 
bankrupt,  and  his  report  would  be  conclusive  upon  the  bankrupt  The  General 
Order  indicates  that  the  trustee  is  to  make  a  determination.     The  bankrupt 


aS7.  In  re  Friedrieh  (C.  €.  A.»  7th  C&r.), 
3  Am.  B.  R.  801,  100  Fed.  284 ;  In  re  Smith 
(D.  C,  Tex.),  2  Am.  B.  R.  190,  93  Fed. 
791;  In  re  White  (D.  C,  Vt.),  4  Am.  B.  R. 
613,  103  Fed.  774;  McOahan  v.  Anderson 
(O  a  A.,  4th  Cfir.),  7  Am.  B.  R.  641,  113 
Fed.  110. 

883.  In  re  Campbell  (D.  C,  Va.),  10  Am. 

B.  R.  723,  124  Fed.  417,  holdlnff  thai  a 
trustee  in  setting  apart  property  claimed  aa 
exempt  acta  maniateriaUy,  and  there  is  no 
iasue  on  the  qneation,  whether  the  exemption 
is  properly  allowable,  until  exceptions  are 
filed  to  the  trustee's  report.  In  re  White 
(D.  C,  Vt),  4  Am.  B.  R.  613,  103  Fed.  774; 
In  re  Omith  (D.  O.,  Tex.),  2  Am.  B.  R.  190, 
93  Fed.  791;  but  the  issue  may  be  certified 
to  the  Judge  without  decision.  McGahan  v. 
Anderson  (O.  C  A.,  4th  Cir.),  7  Am.  B.  R. 
641,  113  Fed.  116. 

Exceptions  to  be  filed. —  Until  exceptions 
are  filed  to  the  trustee's  report  there  is  no 
issue  on  the  ouestion  whether  the  exemption 
Is  properly  allowable     In  re  Campbell   (D. 

C,  Va.),  10  Am.  B.  R.  723,  124  Fed.  417. 
ExcepUons  filed  more  than  twenty  days  after 
the  nliitf  of  the  trustee's  report  must  be 
diomssed.  Hatter  of  Amos  (Kef.,  Ga.),  19 
Am.  B.  R.  804.  And  a  failure  to  file  excep- 
tions or  contest  the  bankrupt's  claim  will  de- 
prive the  creditor  of  his  right  to  reopen  the 
matter.  In  re  Reese  (D.  C,  Ala.),  8  Am. 
B.  R.  411,  115  Fed.  993. 

Necessity  for  notice  to  creditors. — ^An  ob- 
jection to  a  trustee's  report  refusing  to  set 
aside  an  exemption  is  only  a  continuation  of 
the  proceeding  initiated  hv  making  the  elaim 
for  exemption  in  the  schedules,  and  no  notice 
to  creditors  of  a  hearing  before  the  referee 
is  necessary.  Sheridan  <^te  Bank  y.  Rowell 
(D.  C,  Ore.),  32  Am.  B.  R.  747,  212  Fed. 
629. 


389.  In  re  Cotton  A  Preston  (D.  C,  Ga.), 
25  Am.  B.  R.  532,  183  Fed.  190;  In  re  Amos 
(D.  C,  Ga.),  19  Am.  B.  R.  804;  Matter  of 
&ecun  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  R. 
172,  229  Fed.  711,  holding  that  the  provision 
as  to  the  time  within  which  exceptions  to  the 
trustee's  report  may  be  taken  is  mandatory 
and  may  not  «be  extended. 

890.  Matter  of  Gorman  (D.  €.,  Md.),  35 
Am.  B.  R.  638,  226  Fed.  361. 

891.  In  re  Ellis  (Ref.,  Ohio),  10  Am.  B. 
R  754,  in  which  Referee  Remington  very 
albly  insists  that  General  Order  17  should  not 
be  so  strictly  construed  as  to  preclude  the 
right  of  the  bankrupt  to  take  exceptions  to 
the  trusteeVi  determination. 

898.  Trustee  acts  ministerially.— In  tho 
case  of  In  re  Campbell  (D.  C,  Va.),  10 
Am.  B.  R.  723,  124  Fed.  417,  the  court 
said:  "But  the  trustee  acts  as  a  mere 
ministerial  agent.  Ordinarily  the  creditors 
do  not  appear  before  the  trustee;  th^  are 
allowed  to,  and  I  think  usually  do,  wait  until 
the  report  of  the  trustee  is  filed,  and  then 
they  make  their  objections  by  excepting  to 
the  report.  The  Bankrupt  Act  requires  the 
trustee  to  put  his  own  valuation  on  the  prop- 
erty claimed  as  exempt.  And  unless  the 
bankrupt  should  claim  a  greater  value  than 
the  State  law  allows  him,  the  act  does  not 
seem  to  authorize  the  trustee  to  exercise  any 
discretion.  Having  valued  the  property,  his 
duty  is  to  set  it  apart  and  mike  a  report. 
His  action  is  in  no  sense  even  a  quasi-judi- 
cial finding  that  the  exemption  is  properly 
allowable.  There  is  no  issue  on  this  question 
until  exceptions  are  filed  to  his  report.  And 
on  that  issue  as  above  stated,  the  bankrupt 
clearly  has  the  affixmative." 
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may  assert  a  claim  of  exemptions  which  does  not  conform  to  the  State  law. 
He  may  assert  a  claim  to  articles  which  are  not  allowable  and  may  daim 
a  greater  value  than  he  is  entitled  to.  Section  47-a  (11)  makes  it  tibe  duty 
of  the  trustee  to  set  apart  the  bankrupt's  exemptions.  It  is  difficult  to  under- 
stand  how  this  may  be  done  without  determining  the  validity  of  the  daim  to 
exemptions  under  the  State  law.  In  performing  this  duty  the  trustee  acts  in 
a  quasi-judicial  capacity.  If  he  denies  the  bankrupt's  right  to  a  spedfied 
exemption^  and  refuses  to  set  it  apart,  the  bankrupt  should  be  permitted  as 
a  matter  of  right  to  come  before  the  referee  and  object  to  the  trustee's 
determination. 

(3)  Repobt  and  EXCEPTioifs  AS  PLEADINGS. —  The  exooption  to  a  trustee's 
report  is  in  some  sense  a  pleading,  and  the  better  practice  is  to  verify  it, 
although  a  failure  to  verify  would  probably  not  be  fatal.^*®  The  report  of  the 
trustee  and  the  exceptions  of  creditors  constitute  the  pleadings.'^  It  is  not 
necessary  to  plead  the  exemption  laws  of  the  State,  as  the  Federal  courts  will 
take  judicial  notice  of  the  laws  of  all  the  States.** 

g.  Allowance  of  exemptions;  proof  required. —  The  bankrupt  should  show 
by  a  preponderance  of  proof,  that  he  is  entitled  to  the  exemption  where  there 
is  an  issue  on  the  question  as  to  whether  the  exemption  is  allowabla^^  Although 
a  law  allowing  exemptions  is  always  to  be  construed  liberally  and  in  favor  of 
the  debtor,^^  yet,  the  burden  of  proving  that  property  comes  within  the  list 
of  exemptions  rests  upon  the  claimant.  He  must  bring  himself  and  his  prop- 
erty clearly  within  the  statute.^®®  The  bankrupt  is  not  entitled  to  trial  by  jury 
of  the  issues  raised  by  the  exceptions.**®  A  referee's  findings  of  fact  on  a  daim 
to  exemptions  will  not  be  disturbed  unless  palpably  erroneous,*^  but  where  a 
trustee  has  been  dispensed  with,  the  judge  cannot  review  the  decision  of  the 
referee.**^^  The  bankrupt  having  sold  goods  after  the  filing  of  the  petition 
for  adjudication  and  used  the  proceeds,  the  amount  thereof  should  be  deducted 
in  the  allowance  of  his  exemptions.*^  Where,  to  entitle  any  one  to  the  benefits 
of  a  homestead  exemption  statute,  he  is  required  to  cause  "  homestead  "  to  be 
entered  in  the  margin  of  his  record  title  to  the  same,  such  entry  may  not  be 
made  after  the  qualification  of  his  trustee  in  bankruptcy.**  Where  a  home- 
stead exemption  is  allowed  by  a  State  statute  up  to  a  certain  amount,  and  such 
exemption  is  claimed  in  land  valued  at  more  than  such  amount,  the  bank- 
ruptcy court  has  jurisdiction  to  determine  the  time  and  manner  of  setting 


293.  In  re  Campbell  (D.  C,  Va.),  10  Am. 
B.  R.  723,  124  Fed.  417. 

384.  McGalian  v.  Anderson  (C.  C.  A.,  Ok 
dr.),  7  Am.  B.  R.  641,  113  Fed.  115. 

896.  Matter  of  Reed  (D.  C,  Okla.),  26  Am. 

B.  R.  286,  191  Fed.  920. 

896.  Matter  of  Rainwater  (D.  C,  Miss.), 
05  Am.  B.  R.  419;  McGahan  v.  Anderson  (C. 

C.  A.,  4tai  Or.),  7  Am.  B.  R.  641,  113  Fed. 
115;  In  re  BumbuU  (D.  0.,  Mass.),  -5  Am. 
B.  R.  549,  106  Fed.  667;  Lun  t.  Henry 
(Ha/waii  Sup.  Ct.),  98  Haw.  160,  35  Am.  B. 
R.  795. 

S97.  In  re  Tllden  (D.  C,  Iowa),  1  Am.  B.  R. 
300,  91  Fed.  600;  Matter  of  Ellsworth  Conley 
(D.  C,  Neb.),  19  Am.  B.  R.  200.  182  Fed.  800; 
Brandt  t.  Mayhew  (C.  C.  A.,  9th  Clr),  33  Am. 
B.  R.  840,  218  Fed.  422. 

299.  In  re  TumbuU  (D.  C,  Mass.),  5  Am.  B.  R. 
649,  106  Fed.  666;  MeOahan  v.  Anderson  (C.  C. 
A.,  4th  ar.),  7  Am.  B.  R.  641,  113  Fed.  115: 
In  re  Campbell  (D.  C,  Va.),  10  Am.  B.  R.  723, 
124  Fed.  417;  In  re  Monroe  ft  Co.  (D.  C,  N.  C), 


19  Am.  B.  205,  156  Fed.  216:  Onlse  ▼.  SUte.  41 
Ark.  249:  Brigffs  v.  McCoUough,  86  Cal.  542; 
Swan  V.  Stephens,  97  Mass.  7;  Griflin  t.  Suther- 
land, 14  Barb.  (N.  Y.)  466. 

Burden  of  proot. — Where  the  claimant  has 
brought  himself  within  the  terms  of  the  statute 
and  claims  the  proceeds  of  personal  property, 
and  the  statute  provides  that  no  personal 
property  shall  be  exempt  from  execution  on  a 
judgment  rendered  for  the  purchase  price  or 
any  part  thereof,"  the  burden  is  on  the  trustee 
in  bankruptcy  to  show  that  there  was  not  on 
hand  the  requisite  amount  of  personalty  not 
subject  to  prior  claims  for  pnrehase  price. 
Matter  of  Stltt  (C.  C.  A.,  6th  Cir.),  41  Am. 
B.  R.  777,  252  Fed.  1. 

299.  In  re  Thedford  (D.  C,  Tex.),  27  Am.  B. 
R.  354. 

809.  In  re  Waxelbanm  (D.  C,  Ga.),  4  Am.  B. 
R.  120,  101  Fed.  228. 

891.  In  re  Smith  (D.  C.  Tex.),  2  Am.  B.  R. 
190,  93  Fed.  791:  In  re  Dobbs  (D.  C,  Ga.).  22 
Am.  B.  R.  509.  175  Fed.  319. 

392.  In  re  Ansley  Bros.  (D.  C,  No.  Car.),  18 
Am.  B.  R.  467.  153  Fed.  963. 

898.  In  re  Toungstrom  (C.  C.  A.,  8th  Clr.), 
18  Am.  B.  R.  572,  153  Fed.  98. 
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apart  the  exemption,  and  may,  if  necessary,  direct  a  sale  of  the  entire  property, 
setting  apart  the  value  of  the  bankrupt's  exemption.'^ 

h.  Costs  and  expenses. —  Costs  may  be  paid  out  of  exempt  property  where 
there  are  no  other  assets.^^  And  if  the  bankrupt  consents  the  costs  and 
expenses  of  administering  his  estate  may  be  paid  out  of  the  exemption  allowed 
to  him,  and  the  creditors  may  not  object  thereto.^^  But  where  all  the  prop- 
erty ef  the  bankrupt  estate  is  sold  for  the  purpose  of  converting  into  cash  the 
bankrupt's  homestead  exemption  the  amount  of  the  exemption  should  be  paid 
to  the  bankrupt  without  deduction  of  the  costs  of  administration.^^  Property 
set  apart  to  a  bankrupt  as  an  exemption  f <)rms  no  part  of  the  bankrupt  estate, 
and  the  referee  may  not  diminicdi  it  by  allowing  commissions,  costs  and 
counsel  fees.^^  A  bankrupt  will  be  required  to  deposit  the  amount  of  the 
costs  and  expenses  of  litigation  where,  being  entitled  to  a  homestead,  she  has 
been  granted  an  exemption  in  kind,  and  the  petition  of  the  trustee  to  sell  the 
assets  of  the  estate  has  been  denied.^^ 
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Hostin,  In  re,  7  Am.  B.  R.  362. 

lArnch,  In  re,  1  Am.  B.  R.  245. 

Miller,  In  re,  1  Am.  B.  R.  647. 

Morrow  v.  Zane,  33  Am.  B.  R.  431,  170 
S.  W.  918. 

Orear,  In  re,  26  Am.  B.  R.  521,  189  Fed. 
888. 

Stout,  In  re,  6  Am.  B.  R.  605,  109  Fed. 
794. 

White,  In  re,  6  Am.  B.  R.  451,  109  Fed. 
686. 


MOITTANA: 

Chilwell,  In  re,  21  Am.  B.  R.  614,  165  Fed. 
828. 

Lehfeldt,  Matter  of,  35  Am.  B.  R.  716,  225 
Fed.  681. 

Olmsted-^Stevenson  Go.  v.  Miller,  36  Am. 
B.  R.  816,  231  Fed.  69. 
NEBRASKA: 

Chicago,  Burlin^on  &  Quincy  R.  R.  Co.  r* 
Hall,  30  Am.  B.  R  619,  d29  U.  S.  511. 

Conley,  Matter  of,  19  Am.  B.  R.  200,  1^ 
Fed.  806. 

Smith  V.  Thompson,  32  Am.  B.  R.  165,  213 
Fed.  335. 

Soper,  In  re,  22  Am.  B.  R.  868,  173  Fed. 
116. 

NEW  HAMPSHIRE: 

Whelpley,  In  re,  2Z  Am.  B.  R  433,  1^ 
Fed.  1019. 

NEW  JERSEY: 

Denxarest,  In  re,  6  Am.  B.  R  232,  110  Fed. 
638. 

Elkin,  Matter  of,  34  Am.  B.  R  134,  218 
Fed.  971. 

Wishnefsky,  In  re,  24  Am.  B.  R.  798y  181 
Fed.  896. 

NEW  YORK: 

Baudouine,  In  re,  3  Am.  B.  R.  57,  96  Fed. 
536. 

Oollins,  Matter  of,  32  Am.  B.  R  431,  213 
Fed.  543. 

ElUthorpe,  In  re,  5  Am.  B.  R  681. 

Ellithorpe,  In  re,  7  Am.  B.  R  18,  111  Fed. 
163. 

Bzum,  Matter  of,  81  Am.  B.  R.  691,  209  Fed: 
716. 

French,  Matter  of,  37  Am.  B.  R.  289.  231  Fed^ 
256. 

Harrington,  In  re,  29  Am.  B.  R.  666,  200. Fed. 
1010. 

Lcwensohn,  In  re,  3  Am.  B.  R.  594.  99  Fed. 
73. 

Llghtstone,  Matter  of,  41  Am.  B.  R.  619,  263 
Fed.  456. 

Mertena,  In  re,  12  Am.  B.  R.  712,  131 
Fed.  972. 

Mills,  Matter  of,  35  Am.  B.  R.  758. 

Osbom,  In  re,  5  Am.  B.  R.  Ill,  104  Fed« 
780. 

Phelps,  Matter  of,  15  Am.  B.  R.  170. 

Sapiro,  In  re,  1  Am.  B.  R  296,  92  Fed. 
340. 

Stokes,  In  re,  4  Am.  B.  R.  560. 

Wilcox,  In  re,  6  Am.  B.  R  362,  109  Fed. 
628. 

NORTH  CAROLINA: 

Ansley  Bros.,  In  re,  18  Am.  B.  R.  457, 
153  Fed.  983. 

Arrington  v.  Arrington,  10  Am.  B.  R.  103, , 
131  N.  E.  143. 

Blanchard,  In  re,  20  Am.  B.  R  417,  161 
Fed.  793. 

Blanchard  ft  Howard,  In  re,  20  Am.  B.  R. 
422,  161  Fed.  707. 

Dingerhoef  Broa.,  In  re,  6  Am.  B.  R.  242, 
109  Fed.  866. 


§  6.] 


Cases  on  Exemptions. 


247 


Dnguid,  In  re,  3  Am.  B.  R.  704,  100  Fed. 
274. 

EraDB,  In  re,  8  Am.  B.  R.  730,  116  Fed. 
909. 

Floyd  ft  Co.,  In  re,  18  Am.  B.  B.  827,  164 
Fed.  767. 

Fowler  k  Ck>.,  In  re,  16  Am.  B.  B.  680,  146 
Fed.  270. 

Gartner  Hancock  Lumber  Go.,  In  re,  22 
Am.  B.  R.  898,  173  Fed.  163. 

Onmes,  In  re,  2  Am.  B.  R.  160,  94  Fed. 

8oo; 

Orimee,  In  re,  2  Am.  B.  R.  730,  96  Fed. 
629. 

Grimes,  In  re  (II),  2  Am.  B.  R.  610. 

Harrell,  Matter  of,  34  Am.  B.  R.  809,  222 
Fed.  160. 

Hennis,  Matter  of,  17  Am.  B.  R.  889. 

Humphreys,  Matter  of,  34  Am.  B.  R.  666, 
221  Fed.  997 

McBryde,  Jn  re,  3  Am.  B.  R.  729,  99  Fed. 

686. 
Monroe  &  06.,  In  re,  19  Am.  B.  R.  265,  156 

Fed.  216. 
OwingB,  In  re,  15  Am.  B.  R.  472,  140  Fed. 

30. 

Paramore  ft  Rieka,  In  re,  19  Am.  B.  B. 
126,  130,  166  Fed.  208. 

Richard,  In  re,  2  Am.  B.  R.  606,  94  Fed. 
633. 

Royal,  In  re^  7  Am.  B.  R.  106,  112  Fed. 
186. 

Seabolt,  In  r«,  8  Am.  B.  R.  67,  113  Fed. 
766. 

Strhner,  Matter  of,  36  Am.  B.  R.  404, 
228  Fed.  794. 

Steed  ft  Curtis^  In  r^  6  Am.  B.  R.  74, 
107  Fed.  682. 

Stevenson  ft  King,  In  re,  2  Am.  B.  R.  230, 
93  Fed   789 

Waloott,  in  re,  16  Am.  B.  R.  386,  140  Fed. 
460. 

Wilson,  In  re,  4  Am.  B.  R.  260,  101  Fed. 
671. 

Woodward,  In  re,  2  Am.  B.  R.  692,  96  Fed. 
956. 

NORTH  DAKOTA: 

Cohn,  In  re,  22  Am.  B.  R.  761,  171  Fed. 
668. 

First  Nat.  Bank  v.  Lee,  34  Am.  B.  R.  666, 
141  N.  W.  716. 

Jewett  V.  Huffman,  13  Am.  B.  R.  738, 
14  N.  Dak.  110. 

Leslie  Paper  Co.  v.  Wheeler,  32  Am.  B.  R. 
688,  137  N.  W.  412. 

Malloy,  In  re,  26  Am.  B.  R.  31,  188  Fed. 
788. 

Northern  Shoe  Co.  ▼.  Cecka,  28  Am.  B.  R. 
936,  136  N.  W.  177. 

Parmeter  t.  Butler,  36  Am.  B.  R.  124. 

Powers  Dry  Goods  Co.  t.  Nelson,  7  Am. 
B.  R.  606,  10  N.  Dak.  680. 

omo: 

Bender,  In  re,  17  Am.  B.  R.  986. 
Berman,  In  re,   15  Am.  B.  R.  463,   140 
Fed.  761. 


Orum,  Matter  of,  34  Am.  B.  R.  686,  221 
Fed.  729. 

ElUs,  In  re,  10  Am.  B.  R.  764. 

Fletcher,  Matter  of,  16  Am.  B.  R.  491. 

Giles,  Matter  of,  19  Am.  B.  R.  306,  16d 
Fed.  596. 

Groves,  In  re,  6  Am.  B.  R.  728. 

Henry,  Matter  of,  14  Am.  B.  R.  362. 

Luby,  In  re,  18  Am.  B.  R.  801,  166  Fed. 
669. 

McClintock,  Matter  of,  13  Am.  B.  R.  606, 

Neal,  Matter  of,  14  Am.  B.  R.  660. 

Nunemaker,  Matter  of,  30  Am.  B.  R.  697» 
208  Fed.  491. 

Parschen,  In  re,  9  Am.  B.  R.  389,  119 
Fed.  976. 

Rhodes,  In  re,  6  Am.  B.  R.  173,  109  Fed. 
117. 

Schaefer,  In  re,  26  Am.  B.  R.  340,  188 
Fed.  187. 

Sharr,  In  re,  16  Am.  B.  B.  401, 140  Fed.  761. 

Stern,  Matter  of,  30  Am.  B.  B.  694,  208  Fed. 
488. 

Stltt,  Matter  of.  41  Am.  B.  R.  777,  252  Fed.  1. 

Straneh,  Matter  of,  31  Am.  B.  R.  36,  208  Fed. 
842. 

OKLAHOMA: 

First  Nat.  Bank  of  Cleveland  v.  Orten,  33 
Am.  B.  R.  108,  142  Pac.  1096. 

Golden  Rule  Mercantile  Co.,  Matter  of,  21 
Am.  B.  R.  397. 

Letson,  In  re,  19  Am.  B.  R.  606,  167 
Fed.  78. 

McCarry  v.  Sledge,  35  Am.  B.  R.  122,  149 
Pac.  1124. 

Mathews,  In  re,  20  Am.  B.  R.  369. 

Patten  v.  Sturgeon,  32  Am.  B.  R.  260,  214 
Fed.  06. 

Reed,  Matter  of,  26  Am.  B.  R.  286,  191 
Fed.  920. 

Rushmore,  Matter  of,  24  Am.  B.  R.  66. 

OREGON: 

Barrett,  In  re,  16  Am.  B.  R.  46;  132  Fed. 
362. 

Daubner,  In  re,  3  Am.  B.  R.  368,  96  Fed. 
806. 

Schulz,  In  re,  14  Am.  B.  R.  317,  136  Fed. 
228. 

Sheridan  j^ate  Bank  v.  Rowell,  32  Am. 
B.  R.  747,  212  Fed.  629. 

PENNSYLVANIA: 

Alex,  Matter  of,  16  Am.  B.  R.  460,  141 
Fed.  483. 

Baemeopf,  In  re,  9  Am.  B.  R.  133,  117  Fed. 
976. 

Baug^an,  In  re,  26  Am.  B.  R.  167,  183 
Fed.  668. 

Black,  In  re,  4  Am.  B.  R.  776,  104  Fed. 
289. 

Bolinger,  In  re^  6  Am.  B.  R.  171,  108  Fed. 
374. 

Booss,  In  re,  18  Am.  B.  R.  668,  164  Fed. 
494. 

Brown,  In  re,  1  Am.  B.  R.  266. 

Brown,  In  re^  4  Am.  B.  R.  46,  100  Fed. 
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Bumbaugh,  In  re,  12  Am.  B.  IL  204,  128 
Fed.  971. 

daster  t.  Soble,  10  Am.  B.  R.  446,  22 
Pa.  Super.  Ot.  631. 

GodcQngton,  In  re^  11  Am.  B.  B.  122,  126 
Fed.  891. 

Donahey,  In  re,  23  Am.  B.  R.  796,   176 
Fed.  468. 

Duffy,  In  re,  9  Am.  B.  R.  368,  118  Fed. 
926. 

Finkelstein,  In  re,  27  Am.  B.  R.  229,  192 
Fed.  738. 

first  Nat.  Bank  of  Sayre  t.  Bartlefet,  21 
Am.  B.  R.  88. 

Frederick  ▼.   Metropolitan   Life  Ins.  Go., 
87  Am.  B.  R.  737,  235  Fed.  639. 

Haas,  Matter  of,  32  Am.  B.  R.  284,  213 
Fed  694. 

Haskin,  In  re,  6  Am.  B.  R.  485,  109  Fed. 
789. 

Highfleld,  In  re,  21   Am.  B.  R.  92,   163 
Fed.  924. 

Hoover,  In  re,  7  Am.  B.  R.  330,  118  Fed. 
136. 

Irwin,  In  re,  22  Am.  B.  R.  166,  177  FM. 
284. 

Irwin,  In  re^  23  Am.  B.  R.  487,  174  Fad. 
642. 

Jackson,  In  re,  8  Am.  B.  R.  694,  116  Fed. 
46. 

Joyce,  In  re,  11  Am.  B.  R.  716,  128  Fed. 
985. 

Kelly,  In  re,  28  Am.  B.  R.  730,  199  Fed. 
984. 

Kolber,  In  re,  27  Am.  B.  R.  414,  198  Fed. 
281. 

Le  Vay,  In  re,  11  Am.  B.  R.  114,  126  Fbd. 
990. 

Lenters,  Matter  of,  85  Am.  B.  R.  3,  225 
Fed.  878. 

Leverton,  In  re,  19  Am.  B.  R.  426,  155 
Fed.  925. 

Liby,  Matter  of,  83  Am.  B.  R.  812,  218 
Fed.  90. 

Lipman  T.  Siein,  14  Am.  B.  R.  80,  184 
Fed.  235. 

Lockwood  T.  Exchange  Bank,  10  Am.  B.  IL 
107,  190  U.  S.  294. 

Long,  In  re^  8  Am.  B.  R.  591,  116  Ftod. 
113. 

McU1ta»  In  re,  26  Am.  B.  IL  480,   189 
Fed.  250. 

MacKissie,  In  re,  22  Am.  B.  R.  817,  171 
Fed.  259. 

Manning,  In  re,  7   Am.  B.  R.  671,  112 
Fed.  948. 

Myers,  In  re,  4  Am.  B.  R.  536,  102  Fed. 
869. 

(VHara,  In  re^  20  Am.  B.  R.  714,  162  Fed. 
325. 

<yHara,  In  re,  21  Am.  B.  R.  508,  166  Fed. 
884. 

Page  T.  Edmunds,  9  Am.  B.  R.  277,  187 
U.  8.  696. 

Pears,  In  re,  30  Am.  B.  R.  563,  205  Fed. 
255. 

Pfeiffer,  In  re,  19  Am.  B.  R.  230,  155  Fed. 
802. 

Prince  ft  Walter,  In  re,  12  Am.  B.  R.  675, 
)81  Fed.  646. 


Renda,   In   re,   17  Am.   B.   R.   521,   14» 
Fed.  614. 

Rice,  In  re^  21  Am.  B.  R.  202,  104  Fed. 
589. 

fichafer.  In  re,  18  Am.  B.  R.  861,  151  Fed. 
505. 

Shaffer  ft  Son,  In  re^  11  Am.  B.  R.  717, 
128  Fed.  986. 

Siskind,  Matter  of,  82  Am.  B.  R.  69. 

Sloan,  In  re,  14  Am.  B.  R.  435,  185  FitL 
873. 

Snyder,  Matter  of,  32  Am.  B.  R.  500,  216 
Fed.  989. 

Snyder,  Matter  of,  33  Am.  B.  R.  311,  216 
Fed.  989. 

Snyder  t.  Guthrie,  17  Am.  B.  R.  902,  16 
Pa.  Dist.  Ct.  490. 

Staunton,  In  re,  9  Am.  B.  R.  79,  117  Fed. 
507. 

Stein,  In  re,  12  Am.  B.  R.  884,  180  Fed. 
629. 

Suennan,  In  re,  24  Am.  B.  R.  909,  168 
Fed.  331. 

Von  Kerm,  In  re,  14  Am.  B.  R.  408,  185 
Fed.  447. 

White,  In  re,  11  Am.  B.  R.  556,  128  Fed. 
518. 

Wunder,  In  re,  18  Am.  B.  R.  701,  188  Fsd. 
821. 

Yeager,  In  re,  25  Am.  B.  R.  51,  162  Fed. 
951. 

Yoet»  In  re,  9  Am.  B.  R.  158,  117  Fed. 
792. 

Zaok,  In  re,  28  Am.  B.  R.  188,  196  Fed. 
909. 

RHODE  ISLAND: 

Caswell,  In  re,  6  Am.  B.  R.  718. 
Jamieeon,  In  re,  6  Am.  B.  R.  601. 

SOUTH  CAROLINA: 

Anderson,  In  re,  4  Am  B.  R.  640,  108  Fed. 
854. 

Bailee,  In  re,  28  Am.  B.  R.  769,  176  Fed. 
460. 

Cannon  t.  Dexter  Broom  ft  Mattnie  Co., 
0  Am.  B.  R.  724,  120  Fed.  659. 

Finklea,  In  re,  18  Am.  B.  R.  788,  153  Fed. 
492. 

MoCtttehen,  In  re,  4  Am.  B.  R.  61,  100 
Fed.  779. 

McOahan  t.  Anderson,  7  Am.  B.  R.  641, 118 
Fed.  115. 

MoGowan,  In  re,  22  Am.  B.  R.  469,  176 
Fed.  493. 

Manning,  In  r^  10  Am.  B.  B.  408»  128 
Fed.  180. 

SOUTH  DAKOTA: 

Ahrams,  Matter  of,  84  Am.  B.  R.  66^  108 
Fed.  271. 

Amundson  T.  Folsom,  88  Am.  B.  B.  818^ 
219  Fed.  122. 

Oarlon,  In  re,  27  Am.  B.  R.  18,  189  Fed. 
815. 

Novak,  In  re,  IS  Am.  B.  R.  236,  150  Fed 
602. 

Vickerman  ft  Co.,  In  re^  28  Am.  H.  R. 
298,  199  Fed.  589. 
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TENNESSEE: 

Burnett  ft  Co.,  In  re,  29  Am.  B.  R.  872, 
201  Fed.  162. 

Moore,  In  re,  23  Am.  B.  R.  109,  178  Fed. 

«79. 

Tollett,  In  re,  6  Am.  B.  R.  306,  106  Fed. 

426. 
Tollett,  In  re,  6  Am.  B.  R.  404,  106  Fed. 

866. 

TEXAS: 

Bftker,  bi  re^  1  Am.  B.  R.  626. 

BaUard,  Matter  of,  44  Am.  B.  R.  661. 

Bogart  y.  Cowboy  8tate  Bank  &  Tnut  Co., 
37  Am.  B.  R.  387,  182  S.  W.  678. 

Burow  T.  Grand  Lodge,  13  Am.  B.  R.  642, 
133  Fed.  706. 

CDffman^  In  re,  1  Am.  B.  R.  630,  93  Fed. 
492. 

Duncan  ▼.  Fergueon-McKinney  Dry  Gooda 
Co.,  18  Am.  B.  R.  155,  150  Fed.  269. 

Dunn  y.  Eckhardt,  43  Am.  B.  R.  437,  256 
Fed.  315. 

Flanna^an,  In  re,  9  Am.  B.  B.  140,  228  Fed. 
880. 

Harrington,  In  re,  8  Am.  B.  B.  689,  99  Fed. 
800. 

McOirty  y.  Coffin.  18  Am.  B.  B.  148,  150  Fed. 
807. 

MarUn,  Matter  of,  82  Am.  B.  B.  460,  214  Fed. 

Uutee/,  In  re,  25  Am.  B.  R.  01,  170  Fed.  1007. 
Nlcfaolaon,  In  re,  27  Am.  B.  R.  806. 
O'Brien,  In  re,  80  Am.  B.   R.  151,  208  Fed. 
1012. 
Peyton  y.  Farmen  Nat.  Bank,  44  Am.  B.  R. 
,  261  Fed.  826.  « 


PreenaU,  In  re,  21  Am.  B.  R.  906,  167  Fed. 
406. 

Rising,  Matter  of,  27  Am.  B.  R.  619. 

Seedig  y.  First  Nat.  Bank  of  Clinton,  88  Am. 
B.  R.  99,  168  S.  W.  446. 

Smith,  In  re,  2  Am.  B.  R.  190,  88  Fed.  701. 

SmUh   (II),  In  re,  8  Am.  B.  R.  140,  96  Fed. 

2. 

Sniliyan  y.  Mussey,  20  Am.  B.  R.  781, 184  Fed. 
60l 

Thedford,  In  re,  27  Am.  B.  R.  864. 

Thedford,  In  re,  28  Am.  B.  R.  191. 

Woodward  y.  Sanger  Bros.,  40  Am.  B.  R.  678. 
2i6  Fed.  777. 

UTAH: 

BaUey.  In  re,  24  Am.  B.  R.  201,  176  Fed.  090. 

Southern  Pac.  Co.  y.  I.  X.  L.  Fnmltnre  St 
Carpet  Installment  House,  83  Am.  B.  R.  887, 
140  Pac.  686w 


VERMONT: 

Alfred,  In  re,  1  Am.  B.  R.  248. 

Bean,  In  re,  4  Am.  B.  R.  63,  100  Fed.  262. 

Dawley,  In  re,  2  Am.  B.  R.  406,  94  Fed. 

795. 

Byerleth,  In  re,  12  Am.  B.  R.  236,  129 
Ved.  620. 

OiblM»  In  Te»  4  Am.  B.  R.  619,  103  Fed. 
782. 

GWm,  In  xe»  6  Am.  B.  R.  485,  109  Fed. 

627. 
Oordon,  In  re,  8  Am.  B.  R.  266,  116  Fed. 

446. 
QnOf,  In  xe,  14  Am.  B.  B.  788,  188  Fed. 


Hopkins,   In   n,  4   Am.   B.   R.   619,   103 

Fed.  i81. 
Idbby,  In  r^  4  Am.  B.  B.  616,  103  Fed. 

776. 
MarqueHe,  In  re,  4  Am.  B.  R.  623,  106 

Fed.  777. 
MoBier,  In  re,  7  Am.  B.  R.  268,  112  Fed. 

138. 
dderkirk.  In  re,  4  Am.  B.  R.  617,  108  Fed. 

770. 

Powers,  In  re,  1  Am.  B.  R.  432. 

Tromibley,  In  re,  16  Am.  B.  R.  698. 

White,  In  re,  4  Am.  B.  R.  613,  108  Fed* 
774. 

VIRGINIA: 

Allen,  In  re,  13  Am.  B.  R.  618,  134  Fed. 
620. 

Barker-Bond  Lumber  Co.  y.  Whaley,  36 
Am.  B.  R.  331,  86  S.  E.  160. 

Batten,  In  re,  22  Ana.  B.  R.  270,  170  Fed. 
688. 

Campbell,  In  re,  10  Am.  B.  R.  723,  184 
Fed.  417. 

Fiaher,  In  re,  15  Am.  B.  R.  662,  148  Fed. 
205. 

Gamer,  In  re,  8  Am.  B.  R.  263,  116  Fed. 
200. 

Laderburg  y.  Miller,  31  Amu  B.  R.  835» 
210  Fed.  614. 

Moran,  In  re,  6  Am.  B.  R.  472,  106  Fed. 
901. 

Moran  y.  King,  7  Am.  B.  R.  176,  111  FM. 
730. 

Newberry  Shoe  Go.  y.  Collier,  26  Am.  B.  R. 
130,  68  S..E.  974. 

lUcbardson  y.  Woodward,  6  Am.  B.  R.  94,. 
104  Fed.  873. 

6isler,  In  re,  2  Am.  B.  R.  760,  96  Fed.  406. 

Tobias,  In  re,  4  Am.  B.  R.  666,  106  Fed. 
68. 

Wilson,  In  re,  0  Am.  B.  R.  287,  106  Fed. 
197. 

WASHINGTON: 

Bassett,  In  re,  26  Am.  B.  R.  800,  189  Fed.  410. 
Buelow,  In  re,  8  Am.  B.  R.  888,  08  Fed.  86. 
Bnrham,  In  re,  80  Am.  B.  R.  270,  202  Fed.  762. 
French,  Matter  of,  41  Am.  B.  R.  470,  280  Fed. 
644 

(jterber.  In  re^  26  Am.  B.  R.  608,  186  Fed. 
693. 

Herbold,  In  re,  14  Am.  B.  R.  116. 

Holden,  In  re,  12  Am.  B.  R.  96,  127  Fed. 
980. 

Holden  y.  Stratton,  14  Am.  B.  R.  94,  19ft 
U.  S.  202. 

Jennings  y.  Stannna  A  Son,  27  Am.  B.  R. 
384,  191  Fed.  847. 

CyOonnoT,  In  re,  16  Am.  B.  R.  784. 

Phillipe,  Iflattor  of,  81  Am.  B.  R.  697«  2D» 
Fed.  490. 

Robinson,  Matter  of,  88  Am.  B.  R.  27,  215 
Fed.  662. 

Scheier,  In  ro^  26  Am.  B.  R.  789,  188  Ved. 
744. 
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Smalley  t.  Lftugenour,  13  Am.  B.  R.  602, 
196  U.  6.  93. 

ThomaB,  In  re,  3  Am.  B.  R.  99,  96  Fed. 
828. 

niompeon,  In  re,  16  Am.  B.  R.  283,  140 
Fed.  251. 

Yimgbluth,  Matter  of,  34  Am.  B.  R.  299, 
220  Fed.  110. 

WEST  VIRQINIA: 

Hines,  In  re,  9  Am.  B.  R.  27,  117  Fed. 
790. 

WISCONSIN: 

Allen  V.  Central  Wieoonsin  Trust  Co.,  25 
Am.  6.  R.  126,  143  Wia.  381. 

ChurcMlI,  In  re,  29  Am.  B.  R.  163,  198 
Fed.  711. 

Ellenbecker,  In  re,  30  Am.  B.  R.  537,  205 
Fed.  396. 


Friedricli»  In  re,  95  Fed.  282,  modified  on 
aMeal  in  8  Am.  B.  B.  801,  100  Fed.  284. 
Hoa«,  In  re,  3  Am.  B.  R.  290,  97  Fed.  543. 
Jonee,  In  re,  3  Am.  B.  R.  259,  97  Fed.  773. 
Kaufman,  In  re,  14  Am.  B.  P.  118, 142  Fed. 


Mayer,  In  re,  6  Am.  B.  R.  117,  108  Fed. 
599. 

Neimann,  In  re,  10  Am.  B.  R.  739,  124 
Fed.  788. 

Nelson,  In  re,  2  Am.  B.  R.  556,  98  Fed.  76. 

Peterson,  In  re>  1  Am.  B.  R.  254. 

Safadv  Brothers^  Matter  of,  36  Am.  B.  R.  6. 

Sefauller,  In  re,  6  Am.  B.  R.  278,  108  Fed. 
591. 

Wood,  In  re,  17  Am.  B.  R.  93,  147  Fed. 
877. 

Zimmerman,  In  re,  30  Am.  B.  R.  361,  202 
Fed.  812. 


2 


SECTION  SEVEN. 


DUTIES  OF  BANKRUPTS. 

§  7.  Duties  of  bankrupts.— a.  The  bankrupt  shall  (1)  attend  the 
first  meeting  of  his  creditors,  if  directed  by  the  court  or  a  judge 
thereof  to  do  so,  and  the  hearing  upon  his  application  for  a  discharge, 
if  filed;  (2)  comply  with  all  lawful  orders  of  the  court;  (3)  examine 
the  correctness  of  all  proofs  of  claims  filed  against  his  estate;  (4) 
execute  and  deliver  such  papers  as  shall  be  ordered  by  the  court;  (5) 
execute  to  his  trustee  transfers  of  all  his  property  in  foreign  coun- 
tries; (6)  immediately  inform  his  trustees  of  any  attempt,  by  his 
creditors  or  other  persons,  to  evade  the  provisions  of  this  act,  coming 
to  his  knowledge;  (7)  in  case  of  any  person  having  to  his  knowledge 
proved  a  false  claim  against  his  estate,  disclose  that  fact  inunediately 
to  his  trustee;  (8)  prepare,  make  oath  to,  and  file  in  court  within  ten 
days,  unles-s  further  time  is  granted,  after  the  adjudication,  if  an 
involuntary  bankrupt,  and  with  the  petition  if  a  voluntary  bankrupt, 
a  schedule  of  his  property,  showing  the  amount  and  kind  of  property, 
the  location  thereof,  its  money  value  in  detail,  and  a  list  of  his  cred- 
itors, showing  their  residences,  if  known,  if  unknown,  that  fact  to  be 
stated,  the  amounts  due  each  of  them,  the  consideration  thereof,  the 
security  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he 
may  be  entitled  to,  all  in  triplicate,  one  copy  of  each  for  the  clerk,  one 
for  the  referee,  and  one  for  the  trustee;  and  (9)  when  present  at  the 
first  meeting  of  his  creditors,  and  at  such  other  times  as  the  court 
shall  order,  submit  to  an  examination  concerning  the  conducting  of 
his  business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  cred- 
itors and  other  persons,  the  amount,  Mnd,  and  whereabouts  of  his 
property,  and,  in  addition,  all  matters  which  may  affect  the  adminis- 
tration and  settlement  of  his  estate;  but  no  testimony  given  by  him 
shall  be  offered  in  evidence  against  him  in  any  criminal  proceeding. 

Provided,  however,  That  he  shall  not  be  required  to  attend  a  meet- 
ing of  his  creditors,  or  at  or  for  an  examination  at  a  place  more  than 
one  hundred  and  fifty  miles  distant  from  his  home  or  principal  place 
of  business,  or  to  examine  claims  except  when  presented  to  him,  unless 
ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown,  and  the 
bankrupt  shall  be  paid  his  actual  expenses  from  the  estate  when  exam- 
ined or  required  to  attend  at  any  place  other  than  the  city,  town  or 
village  of  his  residence. 
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Analosoiw  proWsiniui:     In  U.  8.:    As  to  (5),  Act  of  1867,  S  14,  R.  S.,  §  5051;  as  to  (8).. 

Act  ol  1867,  St  11,  26,  42  (as  amended  by  Act  of  Julj  27,  1868),  R.  S.,  §§  5014^ 

5015,  501«,  5017,  5000,  5030,  5044;  Act  of  1841,  §  1;  As  to  (9),  Act  of  1867,  §  M» 

R.  8.,  S  5066;  Act  of  1800,  §§  18.  52. 

In  Eng.:     As  to  (8)  Act  of  1883,  §  16;  As  to  (9),  Act  of  1883,  §  17.    See  also 

Rnlee  164  to  189-A,  and  217,  218. 
la  Can.:    Act  of  1919,  §1  54,  56. 
Ckwi-raferenoea:   To  the  law:  An  to  meflAinga  of  ereditors,  |  66^ 
Hearings  upon  applications  for  dJaehaigea,  S  14-b. 
Lawful  orders  of  court,  f  1(4),  2(13),  (14),  (15),  (16). 
Examination  of  daims,  f  67. 
Information  aa  to  offoiBes,  f  20. 

Schedules  of  assets,  dc^ts,  exemptions,  U  18-a,  39-a(6),  69-a,  70-a. 
Submission  to  examinaticm,  fS  14-b(6),  21,  20,  dO-a,  41. 
To  General  Orders:    See  V,  IX,  X,  XI,  XII,  XXn. 
To  Oflldal  Fonns:    See  Noa.  1,  14,  28,  28. 


SYNOPSIS  OF  SECTION. 

DITTUM  OF  BAVKBUPTl. 


L  MiflceDaneoiss  DudeSi  253. 

a.  Attendance  on  meetingSf  253. 

(1)  In  qbnbbal,  253. 

(2)  Provisions  of  act  of  1867, 253. 

(3)  Presence  of  bankrupt  bequibbd,  253. 

(4)  Attendance  at  distance;  expenses,  254. 

(5)  Practice,  254. 

b.  Obedience  to  lawful  orders^  254. 

c.  Examinaiion  of  daime  and  notification  of  tnutee  of  proof  of  false  daime^ 

255. 

d.  Execution  and  delivery  of  papers,  256. 

(1)  In  general,  256. 

(2)  Execution  of  necessary  papers  to  pass  titlb  to  trubtbi^ 

256. 
.  Notification  of  trustee  of  attempt  to  evade  act,  267. 

IL  Preparation  and  Filing  of  Schedules,  257.  ] 

a.  In  general^  257. 

b.  When  to  be  prepared  and  filed,  258. 

c.  By  whom  to  be  prepared  and  filed,  258. 

d.  Punishment  for  failure  to  file,  258. 
a  Use  of  schedules  as  evidence,  259. 

f.  Framing  schedules,  259. 

(1)  In  general,  259. 

(2)  Schedule  of  creditors  and  liabilitibs,  200. 

(3)  Schedule  of  assets,  261. 

(4)  Claim  of  exemptions,  262. 

(5)  Verification,  263. 

g.  Amendmerd  of  schedules,  263. 
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HL  PttUic  Ejounination  of  Bankn^t,  264. 

a.  In  general,  264. 

b.  Time  of  examination,  265. 

c.  How  brougfU  on,  266. 

d.  Method  of  oonduding,  266. 

6.  StU^ed-matter  of  the  examination,  268. 

f .  UnsaHsfadory  answers,  269. 

g.  CriminaJting  questions,  269. 

(1)  In  genbral,  269. 

(2)  Use  of  tbstimont  on  sxaionatioNi  270» 

(3)  Use  of  bankbuptb'  books,  271. 
h.  Effect  of  §  HA)  {6),  271. 

i.  Effed  of  false  swearing,  272. 

].  Examination  of  third  persons,  272. 


L    MISCELLANEOUS  DUTIES 

a.  Attendanee  on  meetings. —  (i)  In  general. —  The  first  statatoiy  duty 
«of  the  bankrupt  prescribed  by  this  section  is  to  ^'  attend  the  first  meeting  of 
his  creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do  so,  and  the 
hearing  upon  his  application  for  a  discharge,  if  filed."  Four  things  should 
be  noted:  (a)  The  bankrupt  is  not  obliged  to  attend  the  first  or  any  other 
meeting  of  creditors,  unless  ordered  to  do  so ;  (b)  if  his  home  or  usual  place 
of  business  is  more  than  one  hundred  and  fiftjr  miles  from  the  place  of 
meeting,  he  cannot  be  required  to  attend  save  for  cause  shown;  (c)  if  ordered 
to  attend  a  meeting  other  than  in  the  place  of  his  residence,  he  is  entitled 
to  actual  expenses  out  of  the  estate;  and  (d)  that,  none  of  these  limitations 
seeming  to  apply  to  a  hearing  on  discharge;  he  must  attend  such  a  hearing, 
wherever  it  is  and  at  his  own  expense,  even  though  not  ordered  to  do  so.* 

(2)  Peovisions  of  act  of  1867. —  There  was  no  like  clause  in  the  act 
of  1867.  Under  the  former  law,  it  was  held  that,  in  the  absence  of  an  order 
to  attend,  the  bankrupt  might  stay  away  f  and  that,  for  sickness  or  other  good 
cause,  he  might  be  excused  ;^  but  that  he  must,  when  ordered,  attend  a  meeting 
^called  to  consider  a  proposed  composition.^ 

(3)  Peebence  of  bankrupt  required. —  Under  the  present  law,  it  has 
beeii  said  that  the  bankrupt  is  required  and  should  be  present  at  the  first 
meeting  of  the  creditors  to  aid  the  referee  in  assisting  the  creditora^     The 


1.  Attendanee  at  hearing  on  discharge. — 
In  Matter  of  Carle  (D.  C.,  Cal.),  33  Am. 
B.  K.  602,  217  Fed.  688,  it  waa  held  that  a 
bankrupt  might  not  avoid  attendance  at  the 
hearing  upon  his  applicaticm  for  a  discharae 
by  removing  from  the  district  pending  bank- 
ruptcy proceedings,  and  that  this  would  be 
BO  even  if  the  provision  that  a  bankrupt  may 
not  be  required  to  attend  at  a  place  more 
than  160  miles  from  his  home  or  plaee  of 
buflinettB  did  apply  to  applications  for  a  die- 
charge.  In  re  Shanker  (D.  C,  Pa.),  15  Am. 
BL  1L  109,  188  Fed.  862,  anoting  this  para- 
graph  with  approval,  and  holding  that  a 


referee,  if  reqiuested,  must  require  the  attend- 
ance of  the  bankrupt  on  a  hearing  upon  ol^ 
jections  to  his  discharge. 

8.  In  re  Dumahaut,  Fed.  Cas.  4,124. 

8.  In  re  Carpenter,  Fed.  Cas.  2,427. 

4.  In  re  Scott  et  al.,  Fed.  Cas.  12,510. 

6.  In  re  Eagles  k  Crisp  (D.  C,  Vo.  Car.), 
3  Am.  B.  R.  733,  99  Fed.  695.  This  case  is  a 
brief  monograph  on  practice  at  meetings  of 
creditors,  and  the  statement  therein  that  a 
bankrupt  is  required  to  be  present  at  the  first 
meeting,  apparently  whether  ordered  to  do  ao 
or  not,  may  be  questioned. 
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bankrupt's  presence  is  not  indispensable.®    In  the  case  of  a  bankrupt  cor^ 
poration  the  attendance  of  its  officers  may  be  required.^ 

(4)  Attendance  at  distance;  expenses. —  The  proviso  at  the  end  of 
this  section  does  not  require  the  attendance  of  the  bankrupt  at  a  place  more 
than  150  miles  from  his  home  or  principal  place  of  business,  and  provides 
for  the  payment  of  his  expenses  from  the  estate  when  he  is  required  to  attend 
at  any  place  other  than  the  city,  town  or  village  of  his  residence.  But  where 
the  bankrupt  voluntarily  removes  from  the  district  pending  bankruptcy  pro- 
ceedings this  proviso  does  not  require  the  payment  of  his  expenses,^  or  excuse 
him  from  attendance  at  hearings  on  his  application  for  a  discharge.^ 

(6)  Pbacticb. —  By  Form  No.  14,  the  bankrupt  is  at  the  time  of  the 
adjudication  ordered  to  appear  before  referee  on  a  day  certain.  This  in 
actual  practice  should  be  forthwith,  since,  under  the  words  of  the  form  and 
of  General  Order  XII  (1),  there  is  doubt  whether  the  referee  acquires  juris- 
diction until  he  does  so.  In  some  districts,  this  day  is  fixed  as  tiiat  for  the 
first  meeting  of  creditors  and,  if  so,  the  bankrupt  must  attend.  The  more  com- 
mon practice,  however,  is  to  notify  the  attorney  in  charge  to  produce  the 
bankrupt  at  the  time  of  the  first  meeting,  a  practice  somewhat  loose,  as  not 
probably  amoimting  to  such  an  order  as  to  require  the  bankrupt's  presence 
under  this  subsection,  or  sufficient  to  predicate  thereon  a  report  for  contempt 
under  §  41-a  (1)  and  b.  If  once  ordered  to  attend  a  meeting,  he  must  attend 
every  continuance  of  the  meeting;  but  a  referee  will  not  permit  the  bankrupt 
to  be  harrassed  by  repeated  applications  for  adjournments.  When  the  presence 
of  the  bankrupt  seems  not  likely  to  be  required  at  a  continuance  or  at  subse- 
quent continuances,  he  should  be  excused  and  a  minute  made  of  such  order. *^ 
b.  Obedience  to  lawful  orders. —  The  section  requires  the  bankrupt  to  "  comply 
with  all  lawful  orders  of  the  court."  "  Bankrupt "  includes  any  person 
against  whom  a  petition  has  been  filed.^^  The  moment  a  person  volimtarily 
files  a  petition  in  bankruptcy  he  submits  himself  personally  to  the  juris- 
diction of  the  court  and  becomes  bound  to  obey  its  orders  and  directions,  even 
before  adjudication.^  It  is  not  for  the  bankrupt  or  his  counsel  to  determine 
whether  the  order  is  lawful.^  What  are  lawful  orders  depends  on  many 
facts,  such  as  jurisdiction,  and  the  like,  and  such  orders  may  be  concerning 
any  of  the  numerous  acts  which,  under  the  law,  a  bankrupt  and  his  creditors 
or  other  persons  may  be  required  to  do  or  to  refrain  from  doing.^*  Thus,  the 
court  may  order  a  bankrupt  to  turn  over  to  his  trustee  goods  found  to  be  in 


6.  In  re  Parker  (Ref.,  Kan.),  1  Am.  B.  R. 
015,  wherein  the  court  said:  ''  I  am  of  the 
opinion  that  a  fair  and  reasonable  construc- 
tion of  that  clause  [clause  (1)  of  section  7, 
paragraph  a]  does  not  make  it  mandiatory 
or  an  abeoilute  requirement  of  the  bankrupt 
to  be  present  at  either  the  first  meeting  of 
the  creditors,  or  at  the  hearing  upon  ap- 
plication for  discharge,  unless  directed  by  the 
oourt  or  a  judge  thereof  to  do  so." 

7.  See  Bankr.  Act,  (1  (19) ;  In  re  Alptn 
ft  Lake  Cotton  Oo.  (D.  C,  Ark.),  12  Am. 
B.  R.  663,  131  Fed.  823. 

8.  In  re  Oroyes  (Ref.,  Ohio),  6  Am.  B.  R. 
732. 

9.  Matter  of  Ourle  (D.  C,  Gal.),  33  Am. 
B.  R.  602,  217  Fed.  688. 

10.  The  above  suggestiona  are  based  «o  tbe 


practice  of  the  Erie  County  District  of  the 
Western  District  of  New  York. 

II.  Bankr.  Act,  §  1  (4).  In  re  Bromler^ 
3  N.  B.  R.  686. 

III.  In  re  Kyler,  Fed.  Cas.  7,956,  2  Ben. 
414;  In  re  Harris,  3  N.  Y.  L^.  Obe.  152. 

Any  Yolantary  appearance  hae  be^i  held 
sufficient  to  bring  a  person  within  the  juris- 
diction of  the  court.  In  re  Ulrich,  Fed.  Oas. 
14,327,  3  Ben.  365;  In  re  Kirtfland,  Fed.  Cas. 
7,861,  10  Blatch.  516. 

18.  U.  S.  V.  Memphis,  etc.,  R.  R.  Co.,  6 
Fed.  238;  Atlantic  Co.  v.  Dittmar  Powder 
Mfff.  Co.,  9  Fed.  317;  Goodyear  v.  MuUee, 
Fed.  Cas.  6,677;  Burr  v.  EUmbadc,  29  Fed. 
432;  Sodete  v.  Weetem  Distilling  Co.,  42 
Fed.  96;  UUman  v.  Ritter,  72  Fed.  1,000. 

14.  Bankr.  Aot,  f  2  (16),  and  diaeussion 
thereunder,  oiile. 
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the  possession  or  under  the  control  of  the  bankrupt.^  But  the  failure  to  turn 
over  property  which  is  not  in  the  bankrupt's  possession  and  over  which  he  has 
no  control,  does  not  constitute  contempt  ;^^  and  he  has  a  right  to  a  hearing 
before  he  can  be  committed  for  contempt.  ^^  An  order  will  not  be  granted 
directing  bankrupts  to  turn  over  assets  where  neither  the  report  of  the  com- 
missioner nor  the  proofs  show  accurately  just  what  and  how  much  property 
was  concealed.^  If  a  bankrupt  explains  a  discrepancy  as  to  goods  purchased 
by  him  prior  to  his  bankruptcy,  a  summary  order  to  turn  over  such  goods 
should  not  be  granted.^^  An  order  stands  until  it  is  modified  or  withdrawn 
by  the  court  ^  even  though  the  court  be  without  jurisdiction.^^  This  may  be 
accomplished  by  a  personal  appearance  and  motion  to  that  end,  or  the  court 
may  act  proprio  motu.  It  has  been  held  that  the  order  need  not  necessarily 
be  in  writing;^  indeed,  referees  often  give  oral  directions  to  the  bankrupt 
which,  if  properly  noted  on  their  record  books,  are  as  effective  for  all  purposes 
(including  a  proceeding  to  punish  for  contempt)  as  if  reduced  to  writing  and 
actually  served.  It  is  under  this  subsection  that  referees  frequently  report 
contempts  growing  out  of  a  bankrupt's  refusal  to  obey  an  order  requiring  the 
surrender  of  money  or  property  in  his  possession.^  In  a  turnover  proceeding 
the  issue  is  whether  the  bankrupt  had  property  within  his  possession  or  contrdl 
at  the  date  of  the  bankruptcy  which  he  had  concealed  from  his  trustee,  while 
in  a  contempt  proceeding  the  only  question  is  whether  the  bankrupt  is  presently 
able  to  comply  with  the  turnover  order  previously  made.^*  Punishment  for  a 
refusal  to  obey  a  lawful  order  may  be  by  fine  or  imprisonment,  or  by  both.^ 
Since  the  amendatory  act  of  1903,  there  is  a  further  penalty, —  the  refusal  of  a 
discharge.* 

c.  Examination  of  claims  and  notiflcation  of  trustee  of  proof  of  false  claims.— 
Subdivisions  3  and  7  of  this  section  should  be  considered  together.  The  former 
makes  it  the  duty  of  the  bankrupt  to  "  examine  the  correctness  of  all  proofs 
of  claims  filed  against  his  estate;"  and  the  latter  requires  him  to  notify  the 
trustee  "  in  case  of  any  person  having  to  his  knowledge  proved  a  false  claim 
against  his  estate. "*•  The  section  further  limits  this  duty  by  providing  in  the 
proviso  at  the  end  thereof  that  he  shall  not  be  required  "  to  examine  claims 
except  when  presented  to  him  unless  ordered  by  the  court  or  a  judge  thereof  for 
cause  shown.""     In  actual  practice,  these  subsections  are  rarely  construed. 


Iff.  Id  re  Purvine  (C.  C.  A.,  5th  Clr.).  2  Am. 
B.  R.  787,  96  Fed.  192;  In  re  Greenbersr  (D.  C, 
N.  Y.),  5  Am.  B.  R.  840,  106  Fed.  496;  In  re 
RoBser  (C.  C.  A.,  8th  Cir.),  4  Am.  B.  R.  163. 
101  Fed.  562;  Rlpson  Knitting  Works  v. 
Schrelber  (D.  C,  Waah.),  4  Am.  B.  R.  299.  101 
Fed.  810;  In  re  Schleslnger  (C.  C.  A.,  2d  Cir.), 
4  Am.  B.  R.  361,  102  Fed.  117;  In  re  Wilson 
(D.  C,  Ark.),  8  Am.  B.  R.  612»  116  Fed.  419; 
In  re  Schacbter  (D.  C,  Ga.),  9  Am.  B.  R.  499. 
119  Fed.  1.010;  In  re  Felson  (D.  C,  N.  Y.),  10 
Am.  B.  R.  716,  124  Fed.  288;  Schweer  t. 
Brown  (C.  C.  A.,  Sth  dr.),  12  Am.  B.  R.  178, 
130  Fed.  329;  In  re  Arerlck  (D.  C,  Pa.),  22 
Am.  B.  R.  618,  170  Fed.  621;  Matter  of  Hey- 
man  (D.  C,  Pa.),  82  Am.  B.  R.  693,  214  Fed. 
491;  Matter  of  liarqnette,  Jr.  Inc.  (C.  C.  A., 
2d  Clr.),  42  Am.  B.  R.  666,  264  Fed.  419. 

Klectloa  of  rcmedlct.—  The  action  of  a  trustee 
in  petitioning  the  court  to  compel  the  bankrupt 
to  pay  the  surrender  value  of  a  policy  of  life  in- 
surance as  a  condition  of  keeping  the  same, 
amounts  to  an  election  of  remedies,  and  where 
an  order  is  entered  in  the  District  Court  refus- 
ing to  compel  the  bankrupt  to  pay  the  sur- 
render ralue  of  the  policy,  the  trustee  caonct 
thereafter  proceed  by  petition  to  compel  him 
to  pay  the  loan  ralue  of  the  same  policy  as  a 
condition  of  keeping  It.  Matter  of  Samuels 
(C.  C.  A.,  2d  Clr.),  46  Am.  B.  R.  13,  263  Fed.  661. 

Property  not  pert  of  estate. —  No  lawful 
order   can    be    made   for    the   delivery    to    the 


trustee  of  property  not  a  part  of  the  bank- 
rupt's estate.  In  re  Rosser  C.  C.  A.,  Sth 
Clr.),  4  Am,    B.   R.  153,  101  Fed.  562. 

16.  See  ante,  under  |   2   (16)    "possibility   of 
performance." 
^^17.  See  ante,  under  i  2  (16),  "Notice  of  hear- 

18.  Matter  of  Kolmanowitz  (D.  C  N  Y  i  ^ 
Am.  B.  K.  210,  211  Fed.  167.  '' 

Finaaelal  statement  as  oTldence.— In  a  pro- 
ceeding to  require  bankrupts  to  pay  over 
property,  or  the  value  thereof,  a  financial 
statement,  signed  by  them  about  a  month  be- 
fore   bankruptcy,    is    admissible    in    evidence. 

Tr^  ^wjd"  ^&.^-  ^•'  ^*  ^"•>- "  ^-'• 

«.!••  ^o'd«n  V.  Searls,  121  U.  S.  14.  ZO  L.  Ed. 
868;  Wagner  V.  U.  S.  (C.  C.  A..  6th  Clr.).  4 
Am.  B.  R.  696,  104  Fed.  133. 

St.  In  re  Eaton.  61  Fed.  804. 

n.  Bridges  V.  Sheldon,  7  Fed.  47\ 

28.  In  re  Wilson  (D.  C,  Ark.),  8  Am.  «.  B, 
612,  116  Fed.  419.  Compare  text  and  cases  re- 
ferred to  under  if  2  (15),  23-b,  4l-ii  (1). 

28a.  Frederick  v.  Silverman  (C.  C.  A..  3d 
Clr.).  42  Am.  B.  R.  24,  250  Fed.  75. 

24.  Bankr.  Act,  I  2  (13)  (16).  See  dis- 
cussion  under  such   subsections,  ante, 

25.  Soc  Bankr.   Act,    f   14-b(C),   poftt. 
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The  importance  of  a  personal  examination  of  all  proofs  of  claims  by  the  hank- 
rapt  is  apparent,  especially  if  he  kept  no  books  or  his  business  records  are 
imreliable.  As  a  rule,  the  bankrupt  sits  by  at  the  call  of  claims  on  the  first 
meeting  and  informs  Uie  referee  whether  they  are  correct.  He  may,  of  course, 
be  put  on  oath,  if  desired.  He  should  also  be  frequently  consulted  by  the 
trustee  concerning  the  correctness  of  claims  subsequently  presented.  At  all 
times  until  his  discharge^  or  until  the  final  closing  of  administration  if  the 
discharge  is  granted  sooner,  it  is  his  duty  to  inform  the  trustee  immediately 
in  case  he  knows  that  a  false  claim  has  been  proven.  There  seems  to  be  no 
penalty,  either  by  contempt  or  as  for  the  commission  of  a  crime,  in  case  the 
bankrupt  fails  to  perform  these  duties.^  He  also  has  sufficient  standing  to 
move  to  expunge  a  false  claim,  though  where  there  is  a  trustee,  the  latter,  as 
the  representative  of  all  the  creditors,  should  do  this.^ 

d.  Execution  and  delivery  of  papers. — (i)  In  oekebai^ — Subdivisions  4  and 

6  require  the  bankrupt  '^  to  execute  and  deliver  such  papers  as  shall  be  ordered 
by  the  court,"  and  "  to  execute  to  his  trustee  transfers  of  all  his  property  in 
foreign  countries."  Under  the  former  law,  a  formal  assignment  was  given 
the  assignee  (trustee)  by  the  judge  or  register  (referee).**^  This  seems  to  have 
been  for  record  purposes,  a  difficulty  now  met  by  the  requirement  permitting 
the  recording  of  the  order  approving  the  trustee's  bond  in  the  proper  record 
office,^  and  the  new  subsection  requiring  the  recording  of  a  copy  of  die  adjudi- 
cation.^ "No  formal  assignment  is  now  necessary ;  the  assets  of  the  banlmipt 
at  the  time  the  petition  was  filed,  by  operation  of  law,  passing,  as  of  the 
date  of  the  adjudication,  to  the  trustee  subsequently  appointed."  When,  how- 
ever, the  property  is  subject  to  the  laws  of  another  nation,  a  formal  instru- 
ment, evidencing  the  transfer,  often  becomes  necessary,  and  must  then  be 
executed  by  the  bankrupt.** 

(2)  Execution'  op  necessary  papebs  to  pass  title  to  tbustee. —  Under 
the  broad  terms  of  these  subdivisions,  the  court  may  order  the  bankrupt  to 
execute  any  other  papers;  as,  for  instance,  such  consents  as  will  permit  the 
substitution  of  the  trustee  in  a  suit  pending  in  a  State  court.^  Under  the 
present  law,  a  bankrupt  may  be  compelled  to  execute  an  assignment  of  a  liquor 
license,^  or  to  join  in  a  petition  by  the  receiver  for  a  transfer  of  the  license 
to  the  purchaser  thereof  at  the  receiver's  sale."  He  may  be  required  to  transfer 
his  interest  in  an  insurance  policy,^  or  to  execute  a  power  of  attorney  to 
exercise  options  under  a  tontine  insurance  policy  at  and  after  the  expiration 


ta.  For  proof  and  allowance  of  dalma  gen- 
erally, aee  discnsBlon  nnder  Section  Flfty-aeTen 
of  this  work. 

27.  Jacobs  T.  United  States  (C.  C.  A.,  1st 
Cir.),  20  Am.  B.  R.  550,  161  Fed.  094,  holding 
tbat  in  tbe  absence  of  evidence  that  tbe  de- 
fendant bankrupt  bed  neitber  examined  or  ap- 
proved claims  Died  against  bis  estate,  they  am 
not  competent  as  admissions  on  bis  part  as  to 
ownership  or  possession  of  property,  and  tbe 
admission  of  such  erldence  was  erroneous  and 
prejndicial. 

Statute  of  limitations. — ^Where  it  does  not  ap- 
pear tbat  a  bankrupt  examined  a  claim,  tbe 
allowance  thereof,  although  sufficient  and  cm- 
trolling  as  a  judgment  for  tbe  purpose  of  the 
bankruptcy  proceeding,  does  not  affect  the 
running  of  tbe  statute  of  limitations.  Ameri- 
can Woolen  Co.  ▼.  Bamuelsobn  (N.  V.  Ct.  of 
App.),  43  Am.  B.  B.  630.  123  N.  B.  154. 

tS.  Surely  not  under  |  2(13)  (15),  unless  there 
Is  an  order  by  the  court;  nor  under  |  41-a(l), 
for  the  same  reason;  nor  under  I  29-b(8).  which 
refers  only  to  creditors. 

S9.  In  re  Ankeny  (D.  C.  Iowa),  4  Am.  B.  B, 
72,  100  Fed.  614. 

89.  Act  of  18fr7.  I  14 ;  B.  8.,  I  6,044. 

SI.  Pankr.   Act,   I  21-e. 


SS.  Bankr.  Act,  I  47-c,  added  by  amendatorj 

act  of  1908. 

88.  See  Bankr.  Act,  I  70-a. 

84.  In  re  Granite  City  Bank  (C.  C.  A..  8th 
CIr.),  14  Am.  B.  R.  404,  137  Fed.  818,  affg.  13 
Am.  B.  R.  727,  131  Fed.  1004.  Compare  Oakley 
T.   Bennett,  11   How.  33,   13  L.   Ed.  593. 

86.  Samson  v.  Burton,  Fed.  Cas.  12,285;  In 
re  Clark,  Fed.  Cas.  2,798;  Clark  v.  Binninger. 
80  How.  Pr.  308. 

88.  In  re  Fisher  (D.  C.  Mass.),  3  Am.  B.  R. 
406.  98  Fed.  891;  Fisher  y.  (^isbmau  (C.  C.  A^ 
1st  Clr.),  4  Am.  B.  R.  646,  103  Fed.  E60. 

Neoesslty  that  Ueense  be  of  benefit  to  estate. — 
Where  licensing  boards  upon  the-  uncon- 
ditional surrender  of  a  liquor  license  custom- 
arily grant  a  new  one  in  its  place  and  refund 
part  of  the  fee  paid  for  the  surrendered  llcenaaw 
the  licensee  may  be  ordered  to  surrender  his 
license  and  assign  bis  rights  in  tbe  refund  to 
his  trustee  in  bankruptcy.  Matter  of  Beahn  (D. 
C.  Mass.),  32  Am.  B.  B.  375,  212  Fed.  762. 

87.  Matter  of  Wiesel  &  Knaup  (D.  C,  Pa.). 
23  Am.  B.  R.  60.  178  Fed.  719. 

88.  In  re  Dlnrk  (D.  C,  N.  T.),  3  Am.  B.  B. 
723.  100  Fed.  770:  In  re  Madden  (C.  C.  A.,  2d 
ar.).  6  Am.   B.  R.  614,  190  Fed.  348. 
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of  the  tontine  period.^  The  court  may  compel  the  bankrupt  to  execute  such 
papers  as  may  be  necessary  to  transfer  a  seat  in  a  stock  exchanga*^  The  power 
has  been  exercised  to  compel  the  transfer  of  personal  rights  and  privileges, 
such  as  patents  and  trademarks>^^  a  license  of  a  stall  in  a  market/^  and  com- 
missions on  renewal  premuims  of  life  insurance  policies.^ 

e.  Hotifioation.  of  tmstee  of  attempt  to  evade  act. — Subdivision  6  requires  the 
bankrupt  to  "  immediately  inform  his  trustee  of  any  attempt,  by  his  creditors 
or  other  persons,  to  evade  the  provisions  of  this  act,  coming  to  his  knowledge." 
*^  To  evade  the  provisions  of  the  act "  refers  only  to  an  attempted  evasion  wiSiin 
the  bankrupt's  knowledge.  If  the  evasion  be  an  accomplished  fact,  that  there 
was  an  attempt  to  evade  would  probably  follow.  It  would  seem,  too,  that  the 
attempt  can  be  predicated  on  acts  antedating  the  filing  of  the  petition,  as  the 
acceptance  of  a  preference  voidable  under  §  60-b,  or  the  completion  of  a  fraudu- 
lent transfer,  with  knowledge  on  the  part  of  the  transferee,  under  §  67-e,  and 
as  well  of  those  that  are  in  the  law  deemed  continuing  as  of  those  actually 
after  the  bankrupt**  There  is,  however,  no  penalty  for  failure  to  perform  this 
duty.  This  is  unfortunate.  Were  punishment  prescribed  and  enforcement 
affainst  the  bankrupt's  person  possible,  frauds  on  creditors,  due  to  evasions 
of  the  provisions  of  the  act,  would  rarely  occur. 


II.    PSBPASATION  AND  FILING  OF  SCHSDUUS. 

a.  In  general. —  Subdivision  8  of  this  section  provides  for  the  preparation 
and  filing  by  the  bankrupt  of  a  schedule  showing  the  kind  and  value  of  his 
property,  a  list  of  his  creditors  and  a  claim  for  such  exemptions  as  he  may 
be  entitled  to.*^  This  provision  as  to  the  filing  of  schedules  is  imperative** 
and  one  of  the  most  important  duties  performed  by  a  bankrupt's  attorney 
consists  in  the  preparation  of  his  schedules.  The  form  prescribed*^  is  carefully 
subdivided  and  elaborate  in  its  invitation  to  details.  The  schedules  often 
become  of  vital  importance  when  application  is  made  for  a  discharge,  or  when 
the  discharge  is  pleaded  in  bar  against  a  creditor  at  the  time  of  the  bankruptcy. 
The  necessity  for  careful  investigation  increases  proportionately  to  the  remote- 
ness in  point  of  time  of  the  failure  whence  came  the  debts.  No  voluntary 
petition  should  be  filed  tmtil  the  attorney  in  charge  —  by  questioning  and 
investigating  the  books  of  the  debtor,  and  tracing  the  ownership  of,  not  merely 
ordinary  debts  like  accounts  and  notes,  but  also,  from  an  examination  of  the 


SO.  Matter  of  Phelps  (D.  C,  N.  T.  Eef.)» 
15  Am.  B.  B.  170. 

40.  Matter  of  fiurlburt.  Hatch  ft  Co.  (0. 
C.  A.,  2d  Oir.),  13  Am.  B.  B.  60,  186  Fed. 
604;  In  re  Ketdiam,  1  Fed.  840. 

41.  Ager  ▼.  Murray,  105  U.  S.  126,  131, 
^5  L.  Ed.  94&,  943. 

4S.  In  re  Emridi  (D.  C,  Pa.),  4  Am.  B. 
B.  80,  101  Fed.  231. 

43.  Commissions  on  renewal  premiums. — 
In  the  case  of  In  re  Wriffht  (D.  €.,  N.  Y.), 
18  Am.  B.  B.  108,  161  Fed.  361,  the  court 
eaid :  "  Under  the  terms  of  the  agreement  in 
controTersy,  the  commissions  did  not  accrue 
until  the  renewal  premiiuis  were  actuallly 
paid;  hut,  aa  the  services  in  procuring  the 
meorance  have  actually  been  performed  by 
the  agent,  the  liability  of  the  insurance  com- 
paay  to  pay  such  commissions  becoms  flzed 


and  absolute,  and  the  inraraaee  oompany  is 
released  from  ita  obligation  to  pay  the  oom- 
miflsione  only  when  the  policy  lapses^  or  the 
insured  dies,  or,  as  stated  m  the  contract, 
when  the  renewal  premiums  or  notes  are  un- 
paid. It  ia  clearly  apparent  from  the  record, 
that  there  exists  a  reasonable  expectation 
that  a  substantial  portion  Of  tiie  commissions 
specified  in  the  contract  wiU  become  due  and 
paysble.  Such  being  the  fact,  the  right  to 
receive  commisflfions  for  insurance  procured 
by  an  agent  is  unquestionabhr  assignsble.'' 

44.  Compare  Bankr.  Aet,  f  29-b. 

45.  In  re  Ckanite  City  Bank   (O.  C.  A., 
8th  Oir.),  14  Am.  B.  B.  404,  137  Fed.  818. 

46.  Matter  of  Back  Bay  Automobile  Go. 
(Bef.  MaiB.),  18  Am.  B.  B.  83,  37. 

47.  See  Form  No.  1. 
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lecordsy  of  judgments  and  unliquidated  liabilities  like  bonds  or  notes  accom* 
panying  mortgages  —  is  reasonably  certain  that  he  knows  every  financial  obli- 
gation of  his  client,  its  actual  then  owner,  and  the  post-office  address  of  that 
owner.  The  property  interests  of  the  debtor,  whether  present,  future,  or  con- 
tingent, should  also  be  carefully  ascertained,  as  should  the  exemptions  allowed 
by  the  State  law.  Not  until  all  these  facts  are  in  hand  and  summarized  should 
the  lawyer  begin  drawing  the  papers.** 

b.  When  to  be  prepared  and  filed. —  It  is  the  bankrupt's  duty  to  file  the 
schedules  with  a  voluntary  petition,  or,  if  the  proceeding  be  involuntary,  within 
ten  days  after  the  adjudication,  unless  furtiier  time  is  granted.**  For  the 
place  where  such  petition  must  be  filed,  and  by  and  against  whom  it  can  be 
filed,  reference  shoidd  be  had  to  the  appropriate  sections.^ 

e.  By  whom  to  be  prepared  and  filed. —  The  schedules  may  be  prepared  and 
filed  either  by  the  bankrupt,  by  the  creditors,  or  by  the  referee.  Thus,  if 
the  bankrupt,  in  an  involuntary  case,  fails  to  prepare  and  file  them  within 
ten  days,  or  where  the  bankrupt  otherwise  fails,  refuses,  or  neglects  so  to  do, 
the  referee  must  do  or  cause  it  to  be  done;^^  to  this  end  the  bankrupt  may 
be  ordered  to  appear  and  testify.  This  provision,  however,  seems  to  be  mod- 
ified by  General  Order  IX.  By  its  terms,  in  involuntary  cases,  the  initiative 
is  put  on  the  petitioning  creditors.  If  the  bankrupt  can  be  served  with  notice, 
his  failure  to  file  schedules  entitles  them  to  an  attachment  against  his  person  f^ 
if  he  cannot  be  found,  they  must  file  a  schedule  giving  the  names  and  places 
of  residence  of  all  the  creditors,  according  to  their  b«rt  information.  They, 
as  a  rule,  know  little  or  nothing  about  the  other  creditors  Hence  where  the 
bankrupt  has  disappeared,  in  some  districts  a  practice  has  grown  up  of  bring- 
ing into  court  on  subpoenas  all  persons  who  woidd  be  likely  to  know  the  facts, 
and,  in  a  preliminary  proceeding,  on  the  evidence  of  such  persons,  making 
up  the  list  required.  Such  a  procedure  is  certainly  within  the  broad  powers 
conferred  on  courts  of  bankruptcy,  and  may  be  instituted  either  by  the  peti- 
tioning or  other  creditors,  or  by  ihe  referee  himself.  Such  schedules,  when 
prepared,  should,  of  course,  be  in  triplicate,  and  conform  as  nearly  as  possible 
to  those  which  make  a  part  of  Form  No.  1,  though  they  need  give  only  names 
and  addresses.  Proceedings  to  compel  filing  may  be  instituted  by  creditors, 
although  the  trustee  is  the  proper  person  to  do  so ;  in  case  of  a  corporation  ike 
order  may  be  directed  to  the  treasurer,  as  the  officer  who  should  know  the  facts 
essential  for  the  preparation  of  the  schedules." 

d.  Punidunent  for  failure  to  file. —  A  bankrupt  may  be  adjudged  guilty  of 
contempt  of  court  for  refusing  and  neglecting  to  file  a  schedule  as  required  by 


48.  The  imporiaBee  of  these  suggestions 
cannot  be  too  strongly  emphasized.  Start- 
ing right  will  save  many  delays  and  mudi 
aonoyaiices  later,  and,  to  the  bankrupt,  may 
•Dxmnt  to  a  discharge  that  can  be  relied 
on  as  a  stout  bar  to  all  nossible  suits,  or  a 
mere  reed  that  will  bena  and  break  when 
most  needtod. 

48.  Armstrong  t.  Fisher  (C.  C.  A.,  8th 
Cir.),  34  Am.  B.  R.  701,  224  Fed.  97.  In 
tike  case  of  In  re  Back  Bay  Automobile  Co. 
(D.  €.,  Majs.),  10  Am.  B.  R.  836,  168  Fed. 
679,  the  court  said:  "The  bankrupt  must 
file  his  schedules  in  court  according  to  f  7-a 
(8)  within  ten  day»  after  adjudication.    It 

ly  be  true,  as  the  referee  says,  that  there 


can  be  no  objection  to  the  bankrupt  volun- 
tarily  filing  them  at  any  time.  But  the  filing 
coniempla^  in  f  12-a  must,  I  think,  if  the 
most  natural  and  reasonable  construction  is 
sought,  be  the  filing  required  by  f  7-a  (8)." 

60.  See  Bankr.  Act,  If  2,  8,  4,  6,  18,  511 
and  63. 

61.  Bankr.  Act,  f  39.a  (6). 

68.  An  order  to  show  cause  why  a  bank- 
mpt  should  not  be  compelled  to  file  hie 
schedules  may  be  granted  without  notice.  In 
re  Brady  (D.  C,  Ky.),  21  Am.  B.  R.  364, 
169  Fed.  152. 

68.  In  re  Brocton  Ideal  ^oe  Co.  (C.  C. 
A.,  2d  car.),  29  Am.  B.  R.  76,  200  Fed.  746. 
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this  sectioiL^  In  the  Southern  District  of  New  York,  a  bankrupt  who  refuses 
or  n^lects  to  file  his  schedules  is  fined,  in  the  first  instance,  a  sufficient  sum 
to  compensate  the  attorneys  for  making  the  motion  to  punish  the  contempt ;  if 
the  imposition  of  such  fine  is  ineffectual,  punishment  by  imprisonment  is 
inflicted.** 

e.  Use  of  schedules  as  evidence.— The  use  of  the  bankrupts  schedules  in 
.criminal  proceedings  against  the  bankrupt  for  concealment,  conspiracy  and  the 
like,  is  permissible,  and  is  not  now  held  to  be  an  invasion  of  the  bankrupt's 
constitutional  rights.^^  Some  courts  have  held  that  schedules  may  be  iiised 
as  evidence  in  an  action  to  recover  an  \mlawf ul  preference,^^  while  others  have 
reached  the  opposite  conclusion.^  Diverse  decisions  have  been  made  as  to 
the  admissibility  of  the  schedules  in  •:  criminal  prosecution  for  receiving 
deposits  in  an  insolvent  bank.^ 

f.  Framing  schedules. —  (l)  In  general. —  As  under  the  act  of  1867,  the 
forms  accompanying  the  general  orders  include  a  form  for  schedules.  It 
has  been  held  that  a  failure  to  use  this  form  warrants  a  dismissal  of  the 
petition.**^  Manifestly  the  use  of  the  form  is  in  the  interest  of  uniformity  and 
for  the  convenience  of  the  courts  and  parties ;  but  a  failure  to  precisely  observe 
the  form  is  not  nec^sarily  fatal.^  Schedules  conforming  substantially  to  the 
requirements  of  the  statute  but  not  necessarily  to  the  rules  and  forms  are 
sufficient."*  The  form  prescribed  covers  property  in  reversion,  remainder 
or  expectancy,  includes  property  held  in  trust  for  the  debtor,  or  subject  to 
any  power  or  right  to  dispose  of  or  to  charge,  including  a  particular  statement 


M.  Matter  of  Fellennan  (D.  C,  N.  Y.), 
17  Am.  B.  R.  786,  149  Fed.  244;  text  cited 
in  In  re  Currier  (D.  C,  N.  Y.),  27  Am.  B. 
R.  597,  192  Fed.  695.  As  to  jurisdiction  of 
referee  to  require  filing  of  schedules,  see 
Bankr.  Act,  S  88  (1)  and  discussion  there- 
under. 

55.  In  re  Schulman  A  Ooldotein  (D.  €., 
N.  Y.),  20  Am.  B.  R.  707,  164  Fed.  440. 

56.  Ensign  t.  Pennsylyania,  227  U.  S.  592, 
30  Am.  B.  R.  408,  67  L.  Ed.  668;  United 
States  V.  Green  (D.  C,  Pa.),  34  Am.  B.  R. 
406,  220  Fed.  973.  But  see  United  States  ▼. 
Chambers  (C.  C,  N.  Y.),  13  Am.  B.  R.  708, 
136  Fed.  1023,  holding  that  an  indictment 
found  on  use  of  such  schedules  would  he  dis- 
missed. See  also  Johnson  ▼.  United  States 
(C.  C.  A.,  Ist  Oir.),  20  Am.  B.  R.  724,  163 
Fed.  80;  In  re  Podolin  (D.  C,  Pa.),  30  Am. 
B.  R.  676,  206  Fed.  663 ;  8.  a,  29  Am.  B.  R. 
406.  202  Fed.  1014. 

Under  section  86o  of  the  United  States 
Revised  Statutes  a  bankrupt'is  schedules  are 
incompetent  as  evidoice  BsnAnBt  him  upon 
the  trial  of  an  indictntent  charging  him  with 
knowingly  and  fraudulently  concealing  assets 
from  his  trustee.  Cohen  v.  United  States  (C 
C  A.,  4th  Cir.),  22  Am.  B.  R.  333,  170  Fed. 
715;  Johnson  T.  United  States  (O.  C  A., 
let  Cir.),  20  Am.  B.  R.  724,  163  Fed.  30. 
But  this  section  was  repealed  by  Congress  in 
1910. 

57.  Utah  Association  t.  Boyle  Furniture 
Co.  (Utah  Sup.  Ct),  39  Utah  518,  26  Am. 
B.  R.  867,  117  Pac.  800. 

98.  Balchelder  ▼.  Home  Nat.  Bank  of  Mil- 


ford  (Mass.  Sup.  Jud.  Ct.),  218  Mass.  420, 
32  Am.  B.  R.  566,  106  N.  K.  1062 ;  Taylor  ▼. 
Nichols  (N.  Y.  Supp.  Ct.),  134  App..  Div. 
787,  23  Am.  B.  R.  310,  119  N.  Y.  Supp.  1042. 

59.  Receiving  deposits  in  insolvent  bank. — 
In  PennsTflvania  the  schedules  have  been  held 
admissible.  Com.  v.  Ensign  (Super.  Ct., 
Pa.),  40  Pa.  Super.  Ot.  157,  22  Am.  B.  R. 
797;  affd.  su5  nom  F^sign  v.  Pennsylvania, 
227  U.  S.  692,  30  Am.  B.  R.  408,  67  L.  Ed. 
658.  In  Minnesota,  it  has  been  held  that 
the  schedules  are  privileged'  and  not  admis- 
sible. State  V.  Drew,  110  Minn.  248,  124  N. 
W.  1091. 

60.  Mahoney  v.  Ward  (D.  C,  N.  Car.),  3 
Am.  B.  R.  770,  100  Fed.  278;  Matter  of  Mc- 
aintock  (Ref.,  Ohio),  13  Am.  B.  R.  606.  As 
to  framing  schedules  generally  see  Am. 
Bankr.  Dig.  If  246-254. 

61.  Burke  v.  Guarantee  Title  &  Trust  Co. 
(C.  C.  A.,  8d  dr.),  14  Am.  B.  R.  31,  134 
Fed.  662,  holding  that  the  failure  of  a  bank- 
rupt to  precisely  observe  Schedule  B  (6)  re- 
lating to  exemptions  is  not  neoesearily  fatal 
to  a  claim  therefor.  Bat  in  the  case  of  In 
re  Ci^  Contracting  ft  BMg.  Co.  (D.  C, 
Hawaii),  30  Am.  B.  R.  133,  it  was  said  by 
way  of  dictum  that  a  statement  of  assets 
and  liabilities  which  did  not  furnish  a  direct 
and  full  answer  to  each  item  of  the  official 
form  of  schedules  adopted  by  the  Supreme 
C]k>urt  is  insufficient. 

62.  In  re  Soper  (Ref.,  N.  Y.),  1  Am.  B. 
R.  193;  Burke  v.  Guarantee  Title  ft  Trust 
Co.  (C.  a  A.,  3d  Cir.),  14  Am.  B.  R.  81, 
134  Fed.  562.    See  also  under  f  18. 
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of  property  which  had  been  conveyed  for  the  benefit  of  creditors.^*  General 
Order  V  provides  that  the  schedules  shall  be  written  out  plainly,  without 
abbreviation  or  interlineation,  except  where  such  abbreviation  and  interlinea- 
tion may  be  for  the  purpose  of  reference.  As  the  schedules  must  be  filed  in 
triplicate^  the  use  of  those  blanks  that  are  so  printed  as  to  permit  their  being 
typewritten  and,  therefore,  manifolded,  is  advised.  It  should  be  noted  also 
tiiat  the  statute  requires  that  the  schedides  only  be  in  triplicate.  The  petition 
may  be  a  separate  paper,  though  this  is  unusual.  The  schedules  divide  them- 
selves naturally  into  three  parts,  (a)  of  creditors,  (b)  of  assets^  and  (c)  of 
exemptions.  The  official  form,  however,  includes  the  exemption  in  the  prop- 
erty schedula  The  official  form  prescribes  in  extensive  detail  the  items  to 
be  included  Care  should  be  used  in  observing  this  form.  It  would  serve  no 
useful  purpose  to  describe  this  form  in  this  place.  The  form  must  be  examined 
and  applied  to  the  fullest  possible  extent  to  the  circumstances  of  each  particular 


(/cUX?* 


(2)  SoHEDULS  OF  cBEDiTOBs  AND  LiABiLTriBS. —  By  far  the  most  important 
schedule  is  that  of  creditors.^  Its  purpose  is  threefold :  (a)  to  give  the  court 
information  as  to  the  persons  entitled  to  notice,  (b)  to  inform  the  trustee  as 
to  the  claims  against  the  estate  and  the  considerations  on  which  they  rest,  and 
(c)  to  an  extent  at  least,  to  limit  the  effect  of  the  bankrupts  diischai^  to 
parties  to  the  proceeding.  It  follows  that  the  requirements  of  the  statute  — 
'^  a  list  of  his  creditors,  showing  their  residences,  if  known,  if  unknown,  that 
fact  to  be  stated,  the  amounts  due  to  each  of  them,  the  consideration  thereof, 
the  security  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he  may 
be  entitled  to,"  should  be  strictly  observed.  It  has  been  held  that  ditto  marb 
should  not  be  used.^  The  practice  of  writing  the  word  "none"  where  the 
facts  come  within  the  terms  of  the  forms  is  now  quite  universal  and  should  be 
followed.  The  names  of  creditors  should  be  written  with  cara**  Yet 
the  listing  of  a  creditor  by  an  initial,  instead  of  the  full  Christian 
name,  is  not  necessarily  a  fatal  defect.^  It  has  been  held  that  a  debt 
is  not  "  duly  scheduled  "  if  the  name  of  the  creditor  has  been  impropeify 
spelled.^  When  the  creditor  is  a  copartnership  whose  claim  has  been 
Induced  to  judgment  in  favor  of  the  individuals,  the  names  both  of  Ae 
firm  and  of  the  individuals  should  be  set  out.  Even  greater  care  should  be 
observed  in  addresses.  Schedules  are  defective  if  they  do  not  contain  the  res- 
idences of  the  creditors  or  show  that  th^  are  unknown.*^    It  seems  that  a 


es.  In  re  Wood  (D.  C,  N.  Y.),  3  Am.  B. 
B.  672,  95  Fed  946;  Tn  re  Galley  (€.  C. 
A.,  7th  CSr.),  11  Am.  B.  K.  539,  127  Fed. 
638. 

64.  Schedule  A  (1)  (2)  (3)  (4)  (6)  of 
Form  lio.  1. 

65.  In  re  Mackey  (Ref.,  N.  Y.),  1  Am.  B. 
R,  593;  Haack  v.  Theise  (N.  Y.  Sup.  Ct.), 
61  N.  Y.  Misc.  3,  16  Am.  B.  R.  6(99. 

68.  See  Liesum  v.  Kraus,  71  N.  Y.  Supp. 
I,0d2.  See  also  In  re  Ardhenbrcywn,  Fed.  da, 
504. 

67.  KreitJeln  v.  Ferger  (U.  S.  Sup.  Ck.), 
238  U.  S.  Zl,  34  Am.  B.  R.  862,  59  L.  Ed. 
1184;  Gatliff  v.  Mackey,  31  Ky.  L.  Rep.  947, 
104  S.  W.  379. 

68.  Custard  v.  Wigderson  (Sup.  Ct.,  Wis.), 
130  Wis.  412,  17  Am.  B.  R.  337,  110  N.  W. 


263;  Liesum  t.  Kraus.  35  Misc.  S76,  71  N*. 
Y.  Supp.  1022. 

68.  Ablmriated  addresses,  such  as  '^  135 
Bvray."  are  not  allowed  under  General  Order 
V.  Sutherland  y.  Lasher,  11  Am.  B.  R.  780. 
41  Misa  (N.  Y.)  249,  84  K.  Y.  Supp.  66. 

Snfllclcney  of  rMldence  ■fitiMifm.  A  ached- 
nle  which  gives  a  street  namber  as  the  rwl- 
dence  of  a  creditor  hot  omits  the  name  of  the 
city  Is  iDsnfflclent.  Troy  y.  Rndnick  (Ifasa 
Sup.  Jud.  Ct),  198  Mass.  663.  86  N.  B.  177; 
Sutherland  y.  Lasher  (N.  Y.  Sup.  Ct),  il  Misc. 
(N.  Y.).  249,  11  Am.  B.  R.  780.  84  N.  Y.  Supp. 
66.  Neither  Is  a  debt  duly  scheduled  If  (be 
creditor  is  listed  as  residing  in  one  dtj  y^hea 
he  actually  resides  Id  another.  Marshull  y. 
English-American  Loan  ft  T.  Co.,  127  Oa.  876. 
56  8.  B.  449. 

Name  of  eorporatloB  eontalnfaig  naoM  af 
rtvldenee.— Merchants'  Bank  of  Brooklyn  y. 
Miller  (N.  Y.  Sup.  Ct).  S8  Am.  B.  B.  06,  176 
App.    Diy.   412. 
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debt  is  not  "  duly  scheduled  "  when  the  office  address  instead  of  the  residence 
is  given  in  the  schedule  under  the  designation  of  residence.''^  If  the  residence 
cannot  be  ascertained^  that  fact  must  be  stated,  and  the  proper  practice  requires 
that  the  bankrupt  shall  state  what  efforts  he  has  made  to  ascertain  the  resi- 
dence."'* Where  the  residence  of  the  creditor  is  scheduled  as  "  unknown,'' 
when,  in  fact,  the  bankrupt  has  knowledge  thereof,  a  judgment  in  favor  of 
the  creditor  will  not  be  affected  by  the  discharge  of  the  bankrupt.^  A  schedule 
listing  a  creditor's  residence  as  in  a  certain  cily,  without  giving  his  street  and 
number,  is  prima  facie  sufficient.*^  But  if  a  wrong  address  of  a  creditor  is 
inserted  in  the  schedule,  so  that  it  is  fair  to  assume  that  he  did  not  receive 
notice  of  the  proceedings,  he  will  not  be  affected  thereby  and  a  discharge  of 
the  bankrupt  will  not  be  a  defense  in  an  action  by  the  creditor  en  his  claim.^^ 
All  creditors  should  be  scheduled,  even  those  barred  by  the  statute  of  limita- 
tions ;  but  scheduling  the  latter  is  not  a  revival  of  the  debt,''^  although  it  may 
be  different  in  case  of  a  voluntary  bankruptcy,  where  it  afterwards  happeoB 
that  the  bankrupt  was  not  insolvent ''^  Accuracy  is  not  so  important  in  stating 
the  amount  of  tiie  debt,  its  consideration,  or  when  and  where  contracted ;  but 
these  facts  should  be  fully  set  out  when  possible.  The  description  of  securities 
should  be  sufficient  to  inform  the  court  of  their  value,  should  a  motion  be  made 
at  the  first  meeting  to  adjust  the  same  for  voting  purposes.^  Where  a  claim 
has  been  reduced  to  judgment,  it  may  be  scheduled  in  the  name  of  the  record 
holder  although  the  bankrupt  knows  that  the  claim  has  been  assigned  to  another 
person.^^  The  effect  on  the  discharge  of  the  omission  of  creditors  from  the 
schedule  is  discussed  under  section  seventeen,  post. 

(3)  ScHBDULE  OF  ASSETS. —  The  words  of  the  statute  require  this  schedide 
to  show  "  the  amount  and  kind  of  property,  the  location  iJiereof,"  and  "  its 
money  value  in  detail."  What  has  been  said  in  the  previous  paragraph  as  to 
accuracy  and  details  applies  with  equal  force  here.  The  oath  to  this  schedule 
ealls  for  an  affidavit  that  it  is  a  statement  of  ^'  all  his  estate,  both  real  and 
personal ;"  words  which  mean  what  they  say.^    While,  where  the  omission  of 


70.  Weidenfeld  y.  TiUinghast  (City  Ot., 
N.  Y.),  64  MiBC.  90,  18  Am.  B.  R.  531,  104 
N.  y.  Supp.  712,  affd.  104  N.  Y.  ©upp.  902. 

71.  In  re  Pulver,  1  N.  B.  R.  46,  Fed.  Ca«. 
11,466. 

Proof  of  search  for  address. — In  the  ease 
of  In  re  I>vorak  (D.  C,  la.),  6  Am.  B.  R.  66, 
107  Fed.  76,  the  court  said:  ''The  act  re- 
quires the  bankrupt  to  furnish  a  list  of 
creditors  and  their  addressee,  and  in  cases 
like  the  present,  when  the  bankrupt  c^ves  a 
list  of  creditors,  but  states  that  their  ad- 
dresses are  unknown,  the  referee  should  re- 
?[uire  the  addresses  to  be  furnished  or  eatie- 
actory  proof  to  be  nude  that  the  same  can- 
not be  ascertained  after  due  search  has  been 
made.'' 

7a.  Guasti  V.  Miller  (N.  Y.  a.  of  App.), 
06  Am.  B.  R.  797,  203  N.  Y.  259,  affd.  226 
U.  S.  170,  29  Am.  B.  R.  201,  67  L.  Ed.  173. 

78.  Kreitlein  v.  Ferger  (U.  S.  Sup.  Ct.), 
038  U.  S.  %1,  34  Am.  B.  R.  862,  59  L.  Ed. 
1184,  rerersing  28  Am.  B.  R.  908;  overruling 
Ijk  re  Brumelkamp  (D.  C,  K  Y.),  2  Am.  B. 
R.  318,  95  Fed.  814. 

74.  Westheimer  v.  Howard,  47  N.  Y.  Misc. 
145,  14  Am.  B.  R  547,  93  K  Y.  Supp.  518; 


Matter  of  Quackenbush,  122  N.  Y.  App.  DIf. 
456,  19  Am.  B.  R  647,  106  N.  Y.  Supp.  778; 
Murphy  v.  Blumenrich,  123  N.  Y.  App.  Div. 
645,  19  Am.  B.  R.  910,  108  N.  Y.  Supp.  176. 
See  also  discussion  under  section  17,  po%i. 

75.  In  re  Lipman  (D.  €.,  N.  Y.),  2  Am. 
B.  R.  46,  94  Fed.  853;  In  re  Rosier  (D.  C. 
Minn.),  2  Am.  B.  R.  602,  96  Fed.  304;  In 
re  Kingsley,  Fed.  Oas.  7,819,  1  N.  B.  R.  829. 

76.  In  re  Currier  (D.  C,  N.  Y.),  27  Am. 
B.  R.  597,  192  Fed.  695,  601,  approvin*^  the 
case  of  In  re  Oi>8on,  4  Ind.  Ter.  498,  69  S. 
W.  974  (see  note  to  In  re  Wooten  [D.  C, 
N.],  9  Am.  B.  R.  247,  118  Fed.  670)  holding 
that  including  the  debt  in  a  Tobmtary  bank- 
rupfs  schedules  is  a  suiBoient  acknowledg- 
ment to  reyive  the  debt. 

77.  Bankr.  Act,  |  07-e. 

78.  Sellers  t.  Bell  (C.  C.  A,  Sth  Cir.),  2  Am. 
B.  R.  529,  91  Fed.  611.  Compare  Lansinfc 
Liquidation  Corp.  y.  Heinze  (N.  Y.  Sup.  Ct). 
42  Am.  B.  R.  512,  184  App.  DIt.   (N.  T.),  129. 

Under  the  statute  of  1841  It  was  held  that  a 
Judgrment  prerlously  confessed  though  without 
consideration  was  proper  to  be  inserted  in  the 
schedule,  though  not  binding  on  the  assignee. 
In  re  Robertson,  1  N.  Y.  Leg.  Obs.  2a 

78.  See  Bankr.  Act,  ii  14  and  29,  post. 
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assets  is  chaiged,  it  is  not  usually  difficult  to  show  either  mistake  in  law  or 
want  of  intent,  the  only  safe  way  is  to  schedule  all  interests  in  property,^ 
including  of  course,  property  claimed  to  be  exempt,  whether  such  property 
seems  to  pass  to  the  trustee  or  not.^  Property  transferred  by  the  bankrupt  by 
general  assignment  or  otherwise,  if  his  act  will  be  voidable  by  his  trustee,  as 
well  as  all  property  fraudulently  conveyed,  should  be  included.^  A  grantee  of 
lands  subject  to  a  trust  for  the  benefit  of  the  grantor  takes  an  interest  in  the 
lands  and  must  schedule  the  same  upon  becoming  a  bankrupt.^  A  bank  account 
should  be  scheduled  as  an  asset.^  Where  a  tenant  has  a  tiiree-f  ourths  interest 
in  growing  crops,  such  interest  should  be  scheduled.^  Where  the  individual 
property  of  the  bankrupt  is  mingled  with  property  of  an  estate  of  which  he  is 
the  administrator,  it  is  his  duty  to  prepare  the  schedules  so  as  to  distinguish 
the  individual  property  from  that  held  in  the  representative  capacity.^  Prop- 
erty acquired  by  the  bankrupt  between  the  filing  of  the  petition  and  the 
adjudication  should  not  be  scheduled,*'  nor  a  mere  expectancy  dependent  upon 
contingencies.*'* 

(4)  Claim  of  exemptions. —  The  law  does  not  compel  a  detailed  speci- 
fication of  the  articles  claimed  as  exempt,**  but  on  the  other  hand,  a  claim 
of  the  exemptions  in  general  terms  is  not  sufficient;  it  should  appear  what 
property  is  claimed  as  exempt.**  If,  when  the  schedules  are  filed,  the  property 
is  still  in  specie,  the  articles  themselves  should  be  described,**  and  he  will  not 
be  permitted  to  claim  subsequently  his  exemptions  out  of  the  proceeds  of  the 


10.  In  re  Beal»  Fed.  Oas.  I.IM- 

•1.  In  re  Todd  (D.  C,  Vt.),  7  Am.  B.  R. 
770,  112  Fed.  815.  See  Bankr.  Act,  i  70,  as 
to  certain  insurance  policies. 

ttl.  In  re  Pierce,  Fed.  Cas.  11,141;  In  re 
O^annon,  Fed.  Cas.  10^04.  Contra:  In  re 
Rdbertvon,  Fed.  Cas.  11,921;  In  re  Hussman, 
Fed.  Cas.  6,961,  2  N.  B.  R.  437. 

8S.  In  re  Gailey  (C.  C.  A.,  7th  Cir.),  11 
Am.  B.  R.  539,  127  Fed.  53S. 

64.  Bieinhardi  t.  National  Park  Bank,  120 
N.  Y.  App.  Div.  265,  19  Am.  B.  R.  72,  106 
N.  Y.  Snpp.  23. 

S6.  In  re  Barrow  (D.  C,  Vs.),  3  Am.  B.  R. 
414,  OS  Fed.  0S2,  holding  that  where  the 
bankrupt  did  not  omit  such  crops  with  a 
fraudulent  intent*  he  ahould  be  allowed  a 
reasoMkble  couMpensation  for  labor  and  care 
heitowed  upon  them  from  the  date  of  the 
adjudication. 

8«.  In  re  Walther  (D.  C,  N.  Y.),  2  Am. 
B.  R.  702,  96  Fed.  941,  holding  that  the  dia- 
charffe  of  the  'bankrupt  would  be  withheld 
until  the  schedules  were  so  prepared. 

87.  In  re  Harris  (Ref.,  111.),  2  Am.  B.  R. 
369.  99  Fed.  71. 

•7a.  Hooker  t.  Peterson  (Tenn.  Sup.  Ct),  42 
Am.  B.  R.  120,  204  8.  W.  868;  ICatter  of  Seal 
(D.  C.   N.  Y.).  44  Am.  B.   R,  66S.  261  Fed.  112. 

88.  Burke  t.  Guarantee  Title  &  Trust  Co. 
(C.  C.  A.,  3d  Clr.),  14  Am.  B.  R.  81.  184  Fed. 
682;  Llpman  v.  Stein  (C.  C.  A.,  8d  Clr.).  14 
Am.  B.  R.  30.  134  Fed.  236.  Compare  In  re 
Wunder  (D.  C..  Pa.).  13  Am.  B.  R.  701.  133 
Fed.  821;  In  re  Duffy  (D.  C.  Pa.).  9  Am.  B. 
R.  368,  118  Fed.  926;  BCatter  of  Lentert  (D.  C, 
Pa.),  85  Am.  B.  R.  3.  228  Fed.  87a 

Claim  of  exemptions  held  svtteleai. —  The 
following:  claim,  while  perhaps  not  com- 
mendable, was  held  sufllcient  in  Burke  t. 
Qua  ran  tee  Title  &  Trust  Co.  (C.  C.  A..  3d 
ar.),    14    Am.    B.    R.    31.    134    Fed.    682:     **  I 


claim  the  exemption  of  $300.00,  under  tlie 
Act  of  the  General  Aaeembly  of  Pennsyl- 
vania, 1840,  section  one,  of  the  following 
property:  Stock  in  trade  in  my  tboe  busi- 
ness, at  No.  Ill  Frankstown  avenue,  in  dtjr 
of  Pittsburg,  county  of  Alleghany,  Pa. ;  stock 
in  trade  consisting  of  shoes  and  slippers,  and 
men's,  women's  and  children's  shoes  and 
slippers,  as  set  out  in  schedule  B,  No.  S» 
under  head  of  €,  $300.00." 

Amomt  of  exemptioB  greater  than  prop* 
erty.— Where  a  bankrupt  owns  personal 
property  of  a  value  less  than  the  amount  to 
which  he  is  entitled  he  need  not  file  with  hia 
schedules  an  itemized  list  of  the  property 
claimed  <by  him  to  be  exemf^t,  because  he  is 
entitled  to  all  of  the  proper^.  Matter  of 
Ziff  (D.  C,  Ala.),  36  Am.  B.  R.  83,  225 
Fed.  323. 

89.  In  re  Neal  (Bef.,  Ohio),  14  Am.  B.  B. 
650;  In  re  Von  Kern  (1>.  C,  Pa.),  14  Am. 
B.  R.  403,  136  Fed.  447;  In  re  McCUntoek 
(Ref.,  Ohio),  13  Am.  B.  R.  606. 

Insuffidant  daim. —  The  following  claim 
has  been  held  insufficient:  "fixtures  and 
wearing  apparel  under  and  by  virtue  of  the 
Act  of  April  9th,  1849,  $300."  In  re  Voa 
Kern  (D.  C,  Pa.),  14  Am.  B.  R.  403,  135 
Fed.  447. 

90.  In  re  Haskin  (D.  C,  Pa.),  6  Am.  B.  R. 
485,  109  Fed.  789;  In  re  Woodard  (D.  C, 
Pa.),  2  Am.  B.  R.  692,  95  Fed.  954. 

An  acrsement  between  the  bankrupt  and 
his  trustee  that  the  bankrupt  should  retain 
goods  to  a  certain  amount  and  the  balance 
of  the  amount  of  exemption  should  be  paid 
in  cash  upon  a  sale  of  the  bankrupt's  effects 
is  unlawful  as  to  the  balance.  In  re  Haskin 
(D.  C,  Pa.),  6  Am.  B.  R.  485,  109  Fed.  789. 
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property  sold.^  Where  a  schedule,  duly  filed  by  an  involuntaiy  bankrupt,  con- 
tains a  claim  for  exemptions,  the  bankrupt  is  entitled  thereto  out  of  the  pro- 
ceeds of  a  receiver's  sale  of  all  the  assets  made  prior  to  the  filing  of  the  sched- 
ules.^ The  bankrupt  is  not  permitted  to  omit  from  his  schedules  cash  on  hand 
or  any  other  property  on  his  claim  that  he  is  entitled  thereto  as  an  exemption ; 
such  a  course^  if  permitted,  would  defeat  one  of  the  plain  provisions  of  the  law 
and  deprive  ihe  creditors  of  their  rights.^  His  claim  of  exemptions  must  be 
filed  with  his  schedules  as  a  part  thereof;  this  is  the  practice  indicated  by  the 
statute  and  the  official  forms.  While  the  State  statute  controls  as  to  the  amount 
and  kind  of  exemptions,  the  time  and  manner  of  claiming  them  are  r^ulated 
by  the  bankrupt  act,^  and  a  claim  therefor  in  the  schedules  of  an  involuntary 
bankrupt  will  be  r^arded  as  effective.^  The  future  action  of  the  trustees  in 
setting  apart  the  bankrupt's  exemptions  is  based  upon  the  schedules  containing 
the  claim,  and  it  is  the  assertion  of  the  claim  in  this  manner  which  gives  the 
court  jurisdiction.^  The  form  of  the  schedule,  B  (5),  recognizes  the  propriety 
of  estimating  the  value  of  the  articles  claimed  and  of  mentioning  tbe  State 
statute  under  which  the  exemption  is  claimed. 

(6)  VsBiFiOATiON. —  The  previous  statute  required  the  schedules  to  be 
verified  before  a  Federal  offiiC^r.  Kow,  they  can  be  verified  before  a  State 
officer.^  The  oaths,  like  each  separate  sheet  of  the  schedules,  should  be  signed 
by  the  bankrupt.  As  the  official  forms  are  now  printed,  space  is  not  provided 
for  the  signature.  It  is  not  thought,  however,  that  a  separate  verification  is  so 
essential  as  to  affect  jurisdiction  provided  the  schedules  accompany  the  peti- 
tion; the  oadi  to  the  latter,  when  coupled  with  its  reference  to  the  schedules 
and  what  they  contain,  complies  with  the  statute.^ 

g.  Amendment  of  schednleSb^ —  It  is  the  referee's  duty  to  cause  incomplete  or 
defective  schedules  to  be  amended.^^  This  he  can  do  on  his  own  motion,  or 
in  response  to  an  application  under  General  Order  XI.  Amendments  to  the 
schedule  of  creditors  often  become  necessary.     If  the  first  meeting  has  been 


91.  In  re  Wnnd^r  (D.  C,  Pa.),  13  Am.  B. 
R.  701,  133  Fed.  821;  In  re  Manning  (1>.  C, 
P*.),  7  Am.  B.  R.  671,  112  Fed.  948;  In  re 
lutein  (D.  C,  Pa.),  12  Am.  B.  R.  384,  130 
Fed.  629;  In  re  Prince  &  Walter  (D.  €.,  Pa.) , 
12  Am.  B.  R.  680,  131  Fed.  546. 

Claim  **  for  the  proceeds." —  The  bankrupt 
ehould  claim  specifio  property;  a  claim  "for 
the  proceeds  of  pereonal  property,  $300"  U 
not  enthorized.  In  re  Donahey  (D.  C,  Pa.), 
23  Am.  B.  R.  796,  176  Fed.  468.  See  dis- 
-eusflion  under  Section  Six,  ante. 

St.  Lipmaa  ▼.  Stein  (C.  C.  A.,  3d  Cir.),  14 
Am.  B.  R.  80,  134  Fed.  236. 

SS.  In  re  Royal  (D.  €.,  No.  Car.),  7  Am. 
B.  R.  106,  112  Fed.  135. 

PendOB  money  in  the  hands  of  a  bank- 
rupt is  eaempi  but  should  be  j^ut  into  the 
schedule  as  money  on  hand  with  a  state- 
ment of  the  exemption.  In  re  Bean  (D.  C, 
Vt),  4  Am.  B.  R.  63,  100  Fed.  262. 

M.  In  re  Stein  (D.  C,  Pa.),  12  Am.  B.  R. 
384,  130  Fed.  377;  In  re  LeVay  (D.  C,  Pa.), 
11  Am.  B.  R.  114,  125  Fed.  990;  In  re  Grove 
(Ref.,  Ohio),  6  Am.  B.  R.  728;  In  re  Prince 
A  Walter  (D.  C.  Pa.),  12  Am.  B.  R.  680. 
181  Fed.  646 ;  Brandt  v.  Mayhew  (C.  C.  A., 
Ml  Cir.),  33  Am.  B.  R.  846,  218  Fed.  422; 


Matter  of  Crum  (D.  C,  Ohio),  34  Am.  B.  R. 
686,  221  Fed.  729.  In  re  Andrews  9l  Simonds 
(D.  C,  Mich.),  27  Am.  B.  R.  116,  193  Fed. 
776,  holding  that  the  provisions  of  the 
Bankr.  Act  uiould  receive  a  liberal  and  not  a 
narrow  or  technical  construction. 

06.  In  re  Stein  (D.  C,  Pa.),  12  Am.  B.  R. 
384,  130  Fed.  377;  Matter  of  McQintock 
(Ref.,  Ohio),  13  Am.  B.  R.  606;  In  re  LeVay 
(D.  0.,  Pa.),  11  Am.  B.  R.  114,  126  Fed. 
990. 

96.  MoGahan  v.  Anderson  (C.  C.  A.^  4th 
Cir.),  7  Am.  B.  R.  641,  113  Fed.  116.  See 
also  In  re  Nunn  (Ref.,  Oa.),  2  Am.  B.  R. 
664;  In  re  Harrington,  1  N.  B.  N.  613;  In 
re  Harber,  2  N.  B.  N.  Rep.  449. 

97.  See  Bankr.  Act,  |  20-a. 

98.  Matter  of  MeConneH  (Ref.,  N.  Y.),  11 
Am.  B.  R.  418. 

99.  Consult  also  for  amendments  of  claims 
to  exemptions,  I  6;  and  for  amendments  to 
petition,  I  18 ;  and  for  «.mendments  to  proof 
of  debts,  {  67;  and  see  Am.  Bankr.  Dig. 
I  264. 

100.  Bankr.  Act,  |  39(2) ;  In  re  Ome,  Fed. 
Cas.  10,582;  In  re  BrumeBcamp  (D.  C, 
N.  Y.),  2  Am.  B.  R.  318,  96  Fed.  814. 
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heldy  an  amendment  may  deprive  a  creditor  brought  in  of  his  right 
to  participate  in  the  choice  of  trustee^  and,  therefor^  the  reason  for  the 
omission  should  appear  to  he  snfficient.^^^  While  omitted  creditors  may 
be  added  by  amendment,  yet  such  amendment  relates  to  the  date  of 
the  filing  of  the  petition,^®^*  Under  the  former  law,  it  was  heid  that  amendments, 
might  be  made,  even  after  objections  had  been  filed  to  a  discharga^^  This  i» 
undoubtedly  so  under  the  present  law,  but  the  utmost  good  faith  should 
appear.  ^^*  An  application  to  amend  a  schedule  by  inserting  a  creditor's  name 
and  claim  will  be  denied  when  made  within  a  few  days  of  the  end  of  the  year 
from  his  adjudication,^^  and  ordinarily  a  discharge  will  not  be  opened  to 
permit  a  bankrupt  to  amend  his  schedules  ;^^  but  it  has  been  held  in  an  excep- 
tional case  that  a  discharge  might  be  opened  to  permit  an  amendment  of  the 
schedules  by  the  insertion  of  a  claim  omitted  mrough  a  mistake  of  law,^^ 
where  the  creditor  was  still  in  position  to  file  his  claim.  If,  on  an  examination 
of  a  bankrupt,  it  is  shown  that  he  has  failed  to  schedule  property  which  should 
be  surrendered  to  his  trustee,  he  may  be  permitted  to  correct  his  schedule.^^ 
Both  petition  and  order  should  be  in  triplicate^  and  the  copies  intended  for 
the  derk  and  the  trustee  should  be  immediately  sent  them  by  the  referee.  Ab 
alreadhr  suggested  the  schedules  may  be  amended  to  include  a  claim  of  exemp- 
tion.^^ A  suggested  practice  on  amendments  of  this  character  is  set  out  in 
ihe  foot-nota**^ 


m.  PUBLIC  EXAMINATION  OF  BANKRnPT.iio 

&•  In  general. —  Subdivision  9  of  this  section  requires  a  bankrupt  to  submit 
to  an  examination  concerning  the  conducting  of  his  business,  the  cause  of  hia 
bankruptcy,  etc     The  right  to  examine  the  bankrupt  is  essential  to  a  due 


101.  In  re  Myers  (D.  C.  Ind.).  S  Am.  B.  B. 
760.  d9  Fed.  091;  In  re  Bean  (D.  C,  Vt),  4  Am. 
B.  R.  63,  100  Fed.  262;  In  re  Wilder,  S  Am.  B. 
R.  761,  101  Fed.  104. 

F«r  form  of  petition  to  amend  BChednlea  see 
Hagar  &  Alexander's  Forms  in  Bankruptcy  (2d 
Bd.)»  No.  10& 

Undmr  General  Order  11,  an  applicant  for 
leave  to  amend  bis  schedules  must  state  tbe 
cause  of  the  error  in  the  paper  originally  filed. 
Matter  of  Brincat  (D.  C,  Ala.),  3T  Am.  B.  R. 
687,  283  Fed.  811. 

lOlA.  An  amendment  of  the  petition  may  be 
made  in  order  to  correct  the  schedules  for  tbe 
purpose  of  establishing  a  set-off  against  tbe 
demand  of  a  creditor  who  filed  a  petition  in 
tbe  bankruptcy  proceeding,  and  equally  to  de- 
feat a  claim  of  set-off  put  forward  by  a  cred- 
itor in  a  suit  by  the  bankrupt  on  a  claim  aris- 
ing subseuqent  to  the  filing  of  a  petition  in 
bankruptcy.  Bramham  ▼•  Lanier  Bros.  (Tenn. 
Sup.  Ct.),  41  Anu  B.  R.  216,  200  8.  W.  880. 

lot.  In  re  Heller,  Fed.  Gas.  6.889;  In  re  Con- 
nell.  Fed.  Cas.  3,110;  In  re  Preston,  Fed.  Gas. 
11,382. 

108.  In  re  Eaton  (D.  G..  N.  Y.),  6  Am.  B.  R. 
631,  110  Fed.  731;  In  re  Royal  (D.  C.,  N.  Car.), 
7  Am.  B.  R.  106,  112  Fed.  136;  In  re  Mudd.  2 
N.  B.  N.  Rep.  710. 

104.  In  re  rattler  (D.  G..  Pa.),  23  Am.  B.  R. 
685,  176  Fed.  666. 

106.  In  re  Hawk  (C.  C.  A.,  8th  Or.).  8  Am. 
B.  R.  71,  114  Fed.  916.  In  re  Spicer  (D.  G., 
N.  Y.).  10  Am.  B.  R.  802,  146  Fed.  431. 

106.  In  re  McKee  (D.  G.,  N.  Y.),  21  Am.  B. 
R.  306,  166  Fed.  269. 

107.  Matter  of  Harrell  (D.  G..  N.  dr.).  34 
Am.  B.  R.  809,  222  Fed.  160. 

106.  See  ante,  p.  262. 

100.  Amendineat  of  eebeduless  pmetlee.— 
1.  Prior  to  the  time  oet  for,  or  before  the 
transaction  of  any  other  business  at,  the  first 


meeting  of  creditors,  a  petition  and  schedules- 
or  other  papers  may  be  amended  and  new 
parties  may  be  brought  In,  as  of  course  and 
without  notice,  unless  otherwise  ordered.  Ex- 
cept as  hereinbefore  in  this  rule  proTlded,  at 
or  after  the  first  meeting  of  creditors,  a  petition, 
and  schedules  or  other  papers  shaU  not  be 
amended  in  any  material  matter,  except  on  aa 
application,  made  either  at  a  stated  meeting  or 
hearing,  or  upon  motion  and  cause  shown^ 
after  due  notice  to  the  adverse  party  or  the 
creditor  or  other  party  In  interest  to  be  affected 
thereby.  In  case  the  amendment  will  add  a 
party  to  the  proceeding,  such  party  shall  be 
entitled  to  notice  of  the  motion,  and  any  meet- 
ing already  noticed  may  be  adjourned  for  that 
purpose.  If  publication  is  begun  or  is  com- 
pleted when  the  motion  for  the  amendment 
adding  other  parties  is  made^  fnrther  publi- 
cation as  to  such  parties  may  be  dispensed 
with.  ^  , 

2.  All  applfkatlons  for  amendments  shall 
be  made  by  a  verified  petition  addressed  to 
the  referee,  and  the  amendments  desired  tfiall 
be  set  out  in  separate  schedules  or  para- 
graphs and  in  such  a  way  as  to  bring  them 
clearly  to  the  attention  of  the  referee. 
Similar  schedules  or  paragraphs  shall  also  be 
incorporated  in  any  order  granting  amend- 
ments.  Copies  of  orders  which  amend  a  peti- 
tion and  schedules,  duly  certified  by  the 
referee,  shall  be  forthwith  filed  with  the  clerk 
and,  if  then  appointed,  with  the  trustee. 
(Rule  6,  Erie  C5ounty  District,  Western  Dis- 
trict of  New  York.) 

110.  As  to  the  examination  of  third  per- 
sons, see  discussion  under  {21,  po9t. 
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administration  of  the  law.  It  has  existed  since  the  very  earliest  of  the  English 
bankruptcy  law&  The  present  English  law  provides  for  a  public  examination 
even  before  the  first  meeting  of  croditors.^^  If  present  at  a  r^ular  meeting 
of  creditors^  the  bankrupt  may  be  sworn,  if  with  his  consent,  and,  while  there 
is  authority  the  other  way,"*  without  his  consent  if  so  ordered  by  the  court  — 
this  under  the  general  powers  conferred  by  §  2  (15)  and  the  broad  phrasing 
of  the  subdivision  under  discussion.  The  clause  is  to  be  so  construed  as  to 
require  the  bankrupt's  attendance  upon  a  hearing  of  objections  to  a  discharge^ 
if  requested  by  the  creditors.  ^^  The  purpose  of  an  examination  under  this 
provision  is  to  assist  in  the  administration  of  a  bankrupt's  property,  which 
the  court  undertakes  only  after  adjudication.^^^  And  the  obligation  of  a  bank- 
rapt  to  submit  to  an  examination  involves  the  duty  of  answering  material 
questions  truthfully  and  as  intelligently,  connectedly  and  fully  as  mental 
equipment  will  permit^  The  fact  that  a  creditor  had  not,  at  or  prior  to  the 
time  of  the  examination,  formally  presented  his  claim  does  not  deprive  him 
of  the  right  to  participate  in  the  examination."^ 

b.  Time  of  examination. —  Under  our  law,  the  examination  may  be  had  ''  at 
the  first  meeting  of  creditors  or  at  such  other  times  as  the  court  shall  order." 
This  permits  an  examination  before  adjudication."*  The  intent  of  this  sub- 
division seems  to  be  that  creditors  may  have  an  examination  of  the  bankrupt 
at  any  time  during  the  pendency  of  his  proceedings."^  This  permits  of  an 
examination  for  the  purpose  of  making  up  the  schedules,*^  or  to  lay  a  founda- 
tion for  objections  to  a  discharga"*  An  examination  of  the  bankrupt  may 
be  had,  even  after  his  discharge,  to  ascertain  whether  he  has,  after  his  disr 
charge,  concealed  property  from  his  trustee-^*^  It  has  been  held  that  where 
a  bankrupt  is  present  he  may  be  examined  without  notice,^^  and  that  he  is  not 
entitled  to  witness  fees.*"   An  examination  may  also  be  granted  though  the 


111.  Eng.  Act  of  1«83,  |  16.  This  rtatuf 
bles  our  reqairement  for  an  ezAmination  in 
open  court  before  a  compoBition  may  be 
^ered,  i  12-a.  _ 

Hi.  In  re  Price  (D.  C,  N.  Y.),  1  Am.  B. 
R.  419,  01  (Fed.  686,  «nd  Bankr.  Act»  f  68^ 

lis.  In  re  Slmnker  (D.  C,  Ba.)f  1^  Am. 
B.  R.  100,  138  Fed.  862. 

114.  In  re  Badk  Bay  Automobile  Co.  (D. 
€.,  !MAfl8.),  10  Am.  B.  R.  835,  168  Fed.  670. 

115.  Matter  of  Feller  (D.  C,  N.  Y.),  17 
Am.  B.  R.  786,  140  Fed.  244,  holding  that 
the  bankrupt  is  gailty  of  contempt  of  court 
if  be  persiste  in  giving  vtgue,  contradictory 
and  evukve  answers  to  nmterial  inquires. 

llto^  Bearan  t.  Stuart  (C.  C.  A..  5th  Clr.).  41 
Am.  B.   B.  81,  260  Fed.  972.  ,,     „     « 

116.  Cameron  ▼.  United  States  (U.  S.  Sup. 
Ct),  281  U.  8.  710.  81  Am.  B.  R.  604,  58  L.  Ed. 
448:  Matter  of  Fleischer  (D.  C  N.  Y.).  18 
Am.  B.  R.  104^  161  Fed.  89;  United  States  t. 
Lieberman  (C.  C,  N.  Y.).  23  Am.  B.  R.  784. 
176  Fed.  161.  ^  ^ 

Gotttm  cases,  decided  before  the  qneation 
was  settled  by  the  Cameron  case,  are  Sknbin- 
sky  T.  Bodek  (C.  C.  A..  3d  Clr.),  22  Am.  B, 
R.  680,  172  Fed.  332;  In  re  Thompson  (D.  C, 
Pa.).  24  Am.  B.  R.  656,  179  Fed.  ^4;  In  re 
Davidson  (D.  C.  Mass.).  19  Am.  B.  R.  «».^1M 
Fed.  678;  In  re  Crenshaw  (D.  C,  Ala.).  19  Am. 
B.  R.  2eC  165  Fed.  2T1. 


117.  In  re  MeUen  (D.  C,  N.  Y.),  8  Am. 
B.  R.  226,  07  Fed.  326;  Matter  of  Bryant  (D. 
a,  Pa.),  26  Am.  B.  R.  504,  1S8  Fed.  530. 

118.  In  re  FrankUn  Syndicate  (D.  C.»  N. 
T.),  4  Am.  B.  R.  244,  101  Fed.  402.  Pur- 
pose of  making  up  schedules. 

lis.  In  re  Price  (D.  C,  N.  Y.),  1  Am. 
B.  R.  410,  01  Fed.  605,  holding  that  but  one 
such  examination  should  t>e  had.  See  «1bo 
In  re  Mellen  (D.  C,  N.  Y.),  3  Am.  B.  B. 
226,  07  Fed.  326. 

120.  In  re  Petera  (Ref.,  Mass.),  1  Am.  B. 
R.  248. 

A  bankmpt  after  his  diaehaxga  and  while 
the  bankruptcy  proceedings  are  pending  un- 
determined must  submit  to  an  examination, 
at  the  instance  of  his  trustee,  aa  to  the  af- 
fairs and  transactions  connected  with  the 
bankrupt  estate,  especially  where  he  has  been 
duly  subpoenaed  and  paid  the  attendance  feea 
of  an  ordinary  witness.  In  re  Westfall 
Bros.  &  06.  (D.  C,  Oal.,  Ref.),  8  Am.  B.  R. 
431. 

121.  In  re  Brandt,  Fed.  Gas.  1,812,  2  N.  B. 
R.  215;  In  re  Bromley  &  Co.,  3  N.  B.  R.  386. 

122.  In  re  Okell,  Fed.  Gas.  10,4.75,  2  Ben. 
144;  In  re  McNair,  Fed.  Om.  8,007,  2  N.  B. 
R.210. 
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creditor  asking  for  the  same  has  not  filed  or  formally  proved  his  claim, 
imless  the  bankrupt  can  prove  that  the  claim  is  invalid.^^ 

c.  How  brought  on. —  At  the  first  meeting  of  creditors,  the  referee  should 
ask  if  an  examination  of  the  bankrupt  is  desired,  and,  if  the  bankrupt  is 
present,  order  it  to  proceed.    If  the  bankrupt  is  abscnat,  a  direction  through  his 
attorney  will  usually  secure  his  presence.    If  he  is  obdurate,  the  referee  may, 
on  his  own  motion  or  at  the  instance  of  the  trustee  or  any  creditor  whose  claim 
is  proven,  make  an  order  requiring  his  attendance  for  examination,^^  and  a 
failure  or  refusal  to  attend  may  be  reported  as  a  contempt   If  the  bankrupt 
is  confined  in  prison  or  a  State  hospital  for  insane  criminals^  the  court  noay, 
in  its  discretion,  grant  a  writ  of  Jiaheas  corpus  ad  testificandum  compelling  the 
custodian  of  the  bankrupt  to  produce  him  for  examination.^^    An  application 
for  an  order  for  the  examination  of  a  bankrupt  is  ex  parte,^^  and  may  be 
granted  at  any  time  before  the  final  disposition  of  the  proceedings,^^  but  n^ere 
an  examination  already  had  is  apparently  full,  an  application  for  a  further 
examination  will  be  refused.^^   The  fact  that  one  creditor  has  examined  the 
bankrupt  is  no  reason  for  withholding  the  privil^e  from  another."^  A  court 
of  bankruptcy  has  no  power  to  make  an  order  of  arrest,  as  the  basis  of  extra- 
dition proceedings,  for  the  purpose  of  an  examination."^    The  proviso  clause 
of  this  subdivision  and  the  restrictions  as  to  time,  previously  noted,  are  the 
only  limitations,  other  than  a  sound  discretion,  on  the  granting  of  this  order. 
The  examination,  when  once  begun,  should,  however,  not  be  unnecessarily 
prolonged.    Nor,  after  the  completion  of  the  main  examination  and  the  excuse 
of  the  bankrupt,  should  he  be  recalled,  save  for  good  cause  shown. 

d.  Method  of  oonduoting. —  The  usual  method  of  question  and  answer  is 
followed,  but  the  rules  of  evidence  are  not  the  same  as  on  ordinary  trials. 
The  examination  is  in  the  nature  of  an  inquisition,  and  great  latitude  is  allowed 
the  examiner.*"^  It  may  be  taken  down  in  narrative  form,  or  in  the  form  of 
question  and  answer,"*  and  the  referee  may,  upon  the  application  of  the 
trustee,  authorize  the  employment  of  a  stenographer  for  that  purpose  and 
order  his  fees  paid  out  of  the  efitate.^^  The  fiction  that,  in  every  such  case, 
the  trustee  has  been  directed  to  employ  a  stenographer,  seems  quite  general 
throughout  the  country.  It  is  even  the  practice  to  employ  such  an  assistant 
where  there  is  no  estate  and  to  order  the  bankrupt  to  deposit  with  the  referee 


Its.  In  re  Jebu  (D.  C.  Iowa).  2  Am.  B.  R. 
49S.  94  Fed.  638;  In  re  Samuelsobn  (D.  C.  N. 
Y.),   23   Am.   B.    R.  628,  174   Fed.  911. 

ThfP  lUtinff  hj  the  bttnkmpt  in  bis  verified 
schedules  of  a  debt  as  being  one  owed  by  him 
to  a  certain  person  is  prima  fade  eTidence  that 
the  claim  exiata  and  la  prorable  against 
the  estate,  and  is  sufflcient,  unless  contradicted, 
to  entitle  that  person  to  appear  In  the  examina- 
tion ot  the  bankrupt.  In  re  Walker  (D.  C, 
N.  Dak.),  3  Am.  B.  R.  85,  90  Fed.  560. 

It4.  In  re  Kingsley,  Fed.  Caa.  7,818,  6  Ben. 
800;  In  re  Winahlp.  Fed.  Cas.  17,878,  7  Ben. 
194;  In  re  Belden,  Fed.  Cas.  1,241,  4  N.  B.  R. 
194. 

IM.  See  Form  No.  28;  see  also  Hagar  & 
Alexander's  Bankruptcy  Forms  (2d  Ed.),  No. 
212. 

Serrlce  of  proceas  on  non-realdcnt  while  mi- 
tendlag  proeeadlnga. —  An  alleged  bankrupt 
while  attending  an  involuntary  proceeding 
against  him  is  not  privileged  from  examina- 
tion under  section  21a,  and  may  be  served  with 
an  order  requiring  him  to  submit  to  such  an 
examination,  although  he  claims  to  be  a  non- 
resident. Matter  of  Havens  (C.  C.  A..  2d  Clr.). 
42  Am.    B.    R.   734.    255   Fed.  478. 

IM.  In  re  Thaw  (C.  C.  A.,  3d  Clr.),  21 
Am.    B.     R.    561,    166    Fed.    71,    holding    also 


that  where  such  writ  \n  issued.  It  may  be 
quashed  by  a  judge  of  another  court,  in  hie 
discretion. 

187.  Tn  re  Macintire,  Fed.  Gas.  8,821,  1  Ben. 
277. 

1S8.  In  re  Solis,  Fed.  Cas.  13,165,  4  Ben. 
143;  In  re  Vetterlein,  Fed.  Oaa.  16,926,  5 
Ben.  7;  In  re  Furelle,  Fed.  Oaa.  5,132,  5  N. 
B.   R.    119. 

188.  In  re  Frisbie,  Fed.  Oaa.  5,131,  13  N. 
B.  R.  349;  In  re  Isidor,  Fed.  Oas.  7,106,  8 
Ben.  123. 

130.  In  re  Adama,  Fed.  Oaa.  40,  3  Ben.  7; 
In  re  Gilbert,  Fed.  Gas.  5w410,  1  Low.  340; 
In  re  Vogel,  Fed.  Cas.  16,984,  5  K  B.  R. 
393. 

181.  In  re  Hassenbuscfa,  47  C.  C.  A.  177, 
108  Fed.  35. 

188.  Matter  of  Horgan  A  Slattery  (C.  C. 
A.,  2d  Cir.),  3  Am.  B.  R.  253,  98  Fed.  414. 

138.  Genera]  Order  XXH;  Bankr.  Act,  | 
39-a    (9). 

134.  See  Bankr.  Act,  S  38-a  (5). 
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a  sum  sufficient  for  that  purpose.  This  practice^  which  is  claimed  "to  be  sanc- 
tioned by  General  Order  X,  and  is  usually  prescribed  in  local  rules,  ia  clearly 
within  the  broad  powers  conferred  on  courts  of  bankruptcy  by  §  2  (15),  and 
has  now  been  ratified  by  usage.^*  The  examination,  when  reduced  to  writing, 
should  be  read  over  by  the  bankrupt  and  subscribed  by  him^^^^  but  it  has  bem 
held  that  where  the  testimony  was  not  signed  by  the  bankrupt  it  could  be 
received  in  evidence  on  the  testimony  of  the  person  who  took  the  minutes.'^ 
A  bankrupt  has  the  right,  on  his  general  examination  at  the  first  meeting  of 
creditors,  or  at  any  other  examination,  to  the  attendance  and  services  of 
counsel,^^  but  it  is  clearly  improper  for  a  former  counsel  of  the  bankrupt  to 
conduct  his  examination  on  behalf  of  the  trustee."*  Whether  a  bankrupt  may 
consult  counsel,  before  answering  a  question,  is  within  the  discretion  of  the 
examining  magistrate.^  The  examination  may  not  be  conducted  by  an  attor- 
ney in  fact  who  is  not  also  an  attorney  at  law."'*  The  bankrupt  may  be  croes- 
examined,^^  but  such  cross-examination  should  be  conducted  as  directed  by 
Greneral  Order  No.  22,  in  conformity  with  the  mode,  existing  in  courts  of  law.^*^ 
The  referee  has  ample  power  to  administer  oaths  and  compel  the 
production  of  documents/**  and  need  not  issue  a  subpoena  duces 
tecum  for  that  purpose,  nor  specify  in  the  order  the  importance  of 
their  production.***  He  should  enter  on  the  record  any  objection* 
to  testimony  and  his  rulings  thereon,  and  any  offers  to  prove  which  he 
rules  out,  as  well  as  any  statements  of  counsel  or  the  bankrupt  when 
asserting  the  latter's  constitutional  privilege.***     Excluded  testimony  should 


ISS.  TMtlBi«Bsr  talMO  kv  i««iogv»ph0r.— Biiltt 

II  of  Rules  tor  Western  District  of  New  York, 
Erie  District,   prorldes  that: 

1.  The  examination  of  the  bankrupt  and 
other  witnesses  at  meetlngt  of  creditors  of 
otherwise,  and  all  testimony  offered  on  con- 
tested claims,  or  for  any  other  purpose,  will 
be  taken  down  by  the  official  stenographer  In 
the  form  of  question  and  answer,  and  transcribed. 
One  copy  thereof  wUl  be  inserted  In  the 
record  book  of  the  referee  and  the  other  copy 
will  be  dellTered  to  the  trustee.  The  expense 
of  thus  perpetuating  testimony  will  be  at  the 
rate  of  ten  cents  (10c.)  a  folio  for  both  copies, 
and  shaU  be  paid  as  foUows:  Where  there  are 
no  assets,  for  one  reasonable  examination,  on 
one  day,  by  the  bankrupt  and  thereafter 
by  the  creditor  or  party  in  interest  for 
whose  benefit  or  at  whose  request  such  ex- 
amination It  had;  where  there  are  assets, 
as  may  be  ordered  by  the  referee  tn  each  par- 
ticular case. 

t.  After  the  testimony  has  been  transcribed 
the  attorney  in  charge  of  the  case  will  pro- 
duce each  witness  before  the  referee,  that  such 
testimony  may  be  signed  as  provided  in  Gen- 
eral Order  XXII. 

3.  If  Indemnity  Is  not  demanded,  all  moneys 
adranced  by  the  referee  in  publishing  or  mail- 
ing notices,  or  for  trarellng  expenses,  or  for 
procuring  the  attendance  of  witnesses,  or  for 
perpetuating  testimony,  or  otherwise,  shall  be 
paid  to  the  referee  prior  to,  or  at  the  time  ap- 
plication is  made  to  him  for  the  report  or  cer- 
tificate called  for  by  District  Rule  X. 

ISte.  Matter  of  Post  (D.  C,  Ohio).  4S  Am.  B. 
R.  Ue.  266  Fed.  230,  quoting  Collier  on  Bank- 
ruptcy (11th  ed.).  267. 

ise.  Matter  of  Kaplan  Brothers  (C.  C.  A..  3d 
Clr.),  82  Am.  B.  R.  306,  213  Fed.  763;  In  re  Bard 
[D,    C.    N.    T.).   6    Am.    B.    R.    810.   108    Fed. 


137.  Good  V.  Kane  (C.  C.  A.,  8th  Cir.),  32 
Am.  B.  R.  19.  211  Fed.  956. 

188.  In  re  Teuthom  (Ref.,  Mass.),  5  Am. 
B.  R,  767. 


188.  In  re  Tanner,  Fed.  Cas.  13,745,  1  Low, 
815;  In  re  Jackson,  Fed.  Cas.  7,562,  2  Ben. 
210;  In  re  Lord,  Fed.  Cas.  8,502,  3  N.  B.  R. 
243. 

188a.  Matter  of  Looney  (D.  C,  Tex.),  44 
Am.  B.  R.  542,  262  Fed.  209. 

liO.  In  re  Levy,  Fed.  Ca«.  8,296,  1  Ben. 
496;  In  re  Leachman,  Fed.  Oeis.  8,157,  1  N. 
B.  R.  391;  In  re  Bragg,  Fed.  Oas.  1,799,  5 
Law  Rep.  292. 

141.  Matter  cl  Kinnane  Co.  (D.  C,  Ohio), 
33  Am.  B.  R.  843,  817  Fed.  488. 

148.  Bankr.  Act,  i  38-a  (2) ;  In  re  Solo- 
way  y.  Katz  (D.  C.,  Conn.),  28  Am.  B.  R. 
228,  195  Fed.  103. 

148.  In  re  Soloway  v.  K«tz  (D.  C,  Conn.), 
28  Am.  B.  R.  228,  195  Fed.  103. 

144.  The  practice  is  clearly  indicated  in 
the  following: 

"Referees  may  pass  upon  the  competency, 
materiality  and  relevancy  ol  evidence  m 
matters  properly  before  them  for  invefftiga- 
tion,  and  shall  have  all  the  powers  of  the 
judge  concerning  the  admiasion  or  rejection 
thereof,  and  shall  note  on  tlie  record  all  ob- 
jections, the  rulings  thereon  and  the  excep- 
tions which  may  be  taken;  and  in  oaaea  where 
testimony  ia  excluded  tbey  shall  note  a  brief 
statement  by  the  party  offering  the  same  of 
the  facta  ne  expects  to  prove  thereby. 
Referees  shall  limit  the  inquiry  before  them 
to  relevant  and  material  matters,  and  in  case 
an  examination  or  a  cross-examination  is  un* 
necessarily  prolix,  or  improperly  prolonged, 
the  referee  may,  in  his  discretion,  limit  the 
time  of  such  examination;  or  he  nmy  impose 
costs,  including  the  fees  of  the  stemwraDhsr 
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be  taken  down  and  made  a  part  of  the  record  together  with  the  ruling  of  the 
referee  on  the  abjections  and  the  exceptions  noted.^^  The  reason  for  this 
procedure  is  to  enable  the  judge  on  a  review  not  to  reverse  a  decision  made 
because  of  the  error  of  the  referee  in  excluding  evidence,  but  to  enable  such 
judge  at  once,  without  reference  back  to  take  such  testimony,  to  determine  the 
issue  upon  the  proper  testimony^  disregarding  that  which  was  improper.^^ 

e.  SuDjeot-matter  of  the  examination. —  This  is  pointed  out  by  the  words  of 
the  statute^  i.  e,,  ^^  concerning  the  conducting  of  his  business,  ihe  cause  of  his 
bankruptcy,  his  dealings  with  his  creditors  and  other  persons,  the  amount, 
kind,  and  whereaboute  of  his  property,  and,  in  addition,  aU  matters  which 
may  affect  the  administration  and  settlement  of  his  estate."  Broader  phrases 
could  not  well  have  been  employed."^  A  bankrupt  may  be  required  to  dis- 
close to  the  trustee  the  combination  of  a  saf  e^^^  and  may  properly  be  asked 
whether  he  did  not,  shortly  before  his  bankruptcy,  sign  a  statement  upoa 
the  strength  of  which  he  h^ad  obtained  credit  and  merdiandise  from  one  of 
his  present  creditors.  ^^  But  the  examination  cannot  as  a  rule  be  extended  to 
property  acquired  after  the  filing  of  the  petition ;^*^  or  the  adjudication;'*^ 
or  to  property  which  does  not  belong  to  the  bankrupt"*  On  the  other  hand, 
it  is  not  limited  to  transactions  during  the  four  months'  period.^**  The  differ- 
ence between  an  examination  under  this  subsection  and  one  under  §  21-a  should 
always  be  borne  in  mind.  Suggestive  precedents  under  both  statutes  will  be 
found  in  the  foot-note."* 


and    other    ezpentes,    upon    the    party    re- 
sponsible   for    the    improper   prolongiation." 
(Rule  XXIV,  Western  District  of  New  York.) 
146.  In  re  Lipset    (D.  C,  N.  Y.),  9  Am. 

B.  R.  32,  110  Fed.  370;  In  re  Goltordi   (D. 

C,  Oil.),  7  Am.  B.  R.  723,  114  Fed.  328; 
Dressel  y.  North  State  Lumber  Co.  (D.  C, 
K.  Car.),  0  Am.  6.  R.  541,  110  Fed.  531; 
In  re  Romaine  (D.  C,  W.  Va.),  14  Am.  B 
R.  785,  138  Fed.  837;  In  re  Sturgeon  (C.  C 
A.>  2d  Oir.),  14  Am.  B.  R.  681,  139  Fed.  608; 
Bank  of  Ravenswood  v.  Johnson  (O.  C.  A., 
4th  Cir.),  16  Am.  B.  R.  206,  143  Fed.  469. 
A  eontrary  conclusion,  dieaporored  in  some 
of  the  above  cases,  was  reached  in  In  re  Wilde 
(D.  C,  N.  Y.),  11  Am.  B.  R.  714,  131  Fed. 
142. 

Stay  of  proceedings  to  determine  admis- 
afldlity  of  eyidence. — A  reference  must  re- 
ceive all  the  evidence  offered  upon  a  hearing 
before  him,  noting  the  objections  made 
thereto  and  may  refuse  to  stop  the  proceed- 
ings and  certify  questions  raised  on  the  ob- 
jections to  the  testimony.  Bank  of  Ravens- 
wood  V.  Johnson  (C.  C.  A.,  4th  Cir.),  16  Am. 
B.  R.  206,  143  Fed.  463. 

146.  In  re  Lipset   (D.  C,  N.  Y.),  9  Am. 

B.  R.  32,  110  Fed.  379;  In  re  Romaine  (D 

C,  W.  Va.),  14  Am.  B.  R.  785,  138  Fed 
837. 

147.  In  re  Foerst   (D.  C,  N.  Y.),  1  Am 
B.  R.  250,  93  Fed.  190. 

148.  In   re  Hooks  Smelting   Co.    (D.   C. 
Pa.),  15  Am.  B.  R.  83,  138  Fed.  954. 

148.  Matter  of  Jaccfbs  k  Roth  (D.  C,  Pa.), 
18  Am.  B.  R.  728,  154  Fed.  988,  wherein  the 


court  said :  **  It  is  not  to  be  intended  by  this 
to  state  that  a  general  voyage  of  discovery 
k  to  be  authorized  covering  any  and  evBry 
period  of  the  bankrupt's  business  dealings 
and  transactions,  but  only  such  as  within  a 
reasonable  time  of  the  bankrupt  proceeding 
can  fairly  Ibe  taken  to  shed  eome  light  upon 
his  affairs  at  that  time. 

150.  In  re  Hayden  (D.  C,  N.  Y.),  1  Am. 
B.  R.  670,  90  Fed.  199;  In  re  White,  2  N.  B. 
N.  Rep.  536.  But  see  In  re  Walton,  1  N. 
B.  N.  533 ;  In  re  Olark,  Fed.  Gas.  2,805,  and 
In  re  McBrien,  Fed.  Caa.  8,666. 

151.  In  re  Patterson,  Fed.  Gas.  10,815,  I 
Ben.  508 ;  In  re  Levy,  Fed.  Cas.  8,296,  1  Ben. 
496. 

15S.  In  re  Van  Tuyl,  Fed.  Cas.  16380,  1 
N.  B.  R.  636. 

158.  In  re  Brundage  (D.  C,  Iowa),  4 
Am.  B.  R.  47,  100  Fed.  613. 

154.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 
B.  R.  231,  97  Fed.  197;  In  re  Cliffe  (D.  C, 
Pa.),  3  Am.  B.  R.  257,  97  Fed.  540;  In  re 
Tudor  (D.  C,  Col.),  4  Am.  B.  R.  78,  100 
Fed.  796;  In  re  Kamsler,  2  N.  B.  N.  ft  R. 
97,  97  Fed.  194;  In  re  Carl^  (D.  C,  Ky), 
5  Am.  B.  R.  554,  106  Fed.  862;  People's 
Bank  v.  Brown  (C.  C.  A.,  3d  Cir.),  7  Am. 
B.  R.  475,  112  Fed.  652;  U.  S.  ▼.  Wechsler 
(D.  C,  N.  Y.),  16  Am.  B.  R.  1;  In  re  Bone- 
steel,  Fed.  Cas.  1,628;  In  re  Hoult,  Fed. 
Cas.  6,646;  In  re  Cooke,  Fed.  Cas.  3,168; 
In  re  Salkey,  Fed.  Cas.  12,252;  In  re  Camp- 
beU,  Fed.  das.  2^48;  In  re  Hatj^  Fed.  Caa. 
6,216, 
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f.  TJiuatisfaotory  amwen. —  Persistent  evasion  or  refusal  on  the  part  of  a 
bankrupt  to  answer  material  questions  within  his  knowledge  will  be  considered 
as  contempt  and  be  punishable  as  such.^^  Thus,  under  the  former  law^  where 
the  bankrupts  had  concealed  a  large  sum,  and,  when  questioned,  ^'  had  told  all 
they  knew  on  the  subject,"  and  refused  to  answer  further  questions  because 
"  they  knew  no  more  about  the  matter/'  they  were  punished  for  contempt *"• 
And  under  the  present  law  it  is  held  that,  where  he  persistently  answers  ^^  I 
don't  know  "  to  questions  about  his  property,  which  he  must  and  evidently 
does  know,  and  could  answer  fully,  he  is  guilty  of  contempt. ^"^  Prom  unsatis- 
factory answers  and  other  evidence  the  conclusion  is  sometimes  drawn  that  the 
bankrupt  is  withholding  property  from  his  trustee.^^  A  bankrupt  may  be 
guilty  of  contempt  when  he  refuses  to  answer  questions  and  withdraws  from 
ihe  office  of  the  referee;"*  and  his  testimony  may  be  rejected  where  it  is 
unworthy  of  credit.^** 

g.  Criminating  questions. —  (1)  In  gbnsbal. —  The  (mce-mooted  question  as 
to  whether  the  words  "  but  no  testimony  given  by  him  shall  be  offered  in  evi- 
dence against  him  in  any  criminal  preceding  "  amoimt  to  the  privilege  against 
testifying  against  himself  guaranteed  by  the  Pifth  Amendment  to  the  Consti- 
tution seems  no  longer  open.  It  is  now  well  settled  that  the  bankrupt  need  not 
answer  criminating  questions.  ^*^   The  authorities  to  the  contrary  seem  not  to 


1S6.  In  re  Singer  (D.  C,  Pa.),  23  Am. 
B.  R.  28,  174  Fed.  208;  In  re  FeUerman 
(D.  C,  N.  Y.),  17  Am.  B.  B.  786,  149  Fed- 
244;  Matter  of  Levin  (D.  C,  N.  Y.),  11  Am. 
B.  R.  382,  131  Fed.  388;  Matter  of  Shear 
<D.  C,  N.  Y.),  82  Am.  B.  R.  883,  188  Fed. 
677. 

The  EngPah  anthoiitiea  are  to  the  tame 
effect.  Ex  parte  Legge,  17  Jurist,  416;  In  re 
Martin,  11  Jurist,  461;  Ex  parte  Lord,  10 
Mees.  &  W.  463;  In  re  Bradbury,  11  Jur.  189, 
14  C.  B.  15;  In  re  Taylor,  8  Ves.  328;  Ex 
parte  Nowlan,  6  Dumf.  &  East  118,  6  T.  B.  68. 

Committed  for  oontempt. —  Where  a  bank- 
rupt, under  examination  before  a  referee,  per- 
aistoatly  evaded  making  direct  answers  to 
questions  concerning  the  recent  sale  of  a 
house,  about  which  he  could  not  have  been 
ignorant,  and  it  becomes  necessary,  because 
of  such  conduct,  to  suspend  the  examination, 
he  will  be  committed  to  jail  for  oontempt. 
In  re  Singer  (D.  C,  Pa.),  23  Am.  B.  R.  28, 
174  Fed.  208. 

Where  a  bankrupt's  whole  examination 
is  a  perfectly  transparent  case  of  duplicity, 
intuitional  evasion  and  refusal  to  make  any 
explanation  of  the  facts  connected  with  his 
bankruptcy,  under  the  pretense  of  ignorance 
and  stupiaity,  and  he  manifests  a  deliberate 
determination  to  conceal  all  the  material 
facts  within  his  knowledge,  he  will  be  ad- 
judged guilty  of  contempt  of  court  and  com- 
mitted to  jail.  In  re  Schulman  (D.  C, 
N.  Y.),  21  Am.  B.  R.  288,  167  Fed.  237,  affd. 
23  Am.  B.  R.  809,  177  Fed.  191;  U.  S.  v. 
Appel  (D.  C,  N.  Y.),  31  Am.  B.  R.  164,  211 
Fed.  496;  Matter  of  Kaplan  Brothers  (C.  C. 
A.,  3d  Cir.),  32  Am.  B.  R.  305,  213  Fed.  753. 

£>vidence  insufficient  to  show  contempt. — 
Where,  upon  the  examination  of  a  bankrupt 


before  a  special  commissioner  as  to  the  keep- 
ing of  a  cash  book  and  its  whereabouts,  he 
testified  that  he  last  saw  the  book  in  the 
office  of  the  firm  shortly  before  the  appoint- 
ment of  the  custodian,  and  did  not  take  it 
himself  but  left  it  where  he  saw  it,  and  there 
wvts  no  certificate  of  the  special  commis- 
sioners indicating  that  in  bis  opinion  the  wit- 
ness testified  falsely  or  withheld  information, 
it  was  held  that  proceedings  to  punish  the 
bankrupt  for  contempt  should  be  dismissed. 
Matter  of  Cantor  (C.  C.  A.,  2d  dr.),  32  Am. 
B.  R.  768,  216  Fed.  61. 

166.  In  re  Salkey,  Fed.  Gas.  12,263. 

167.  In  re  Gitkin  (D.  €.,  Pa.),  21  Am. 
B.  R.  113,  164  Fed.  71;  Matter  of  Kaplan 
Brothers  (C.  0.  A.,  3d  Cir.),  32  Am.  B.  R. 
306,  213  Fed.  763. 

168.  In  re  McCormick  (D.  C,  N.  Y.),  3 
Am.  B.  R.  340,  97  Fed.  666;  In  re  Schles- 
inger  (D.  C,  N.  Y.),  3  Am.  B.  R.  342,  97 
Fed.  935;  In  re  DeueU  (D.  C,  Mo.),  4  Am. 
B.  R.  60,  100  Fed.  633. 

169.  In  re  Vogel,  Fed.  Gas.  16,984,  6 
N.  B.  R.  393. 

160.  In  re  Tudor  (D.  C,  Col.),  4  Am. 
B.  R.  78,  100  Fed.  796;  In  re  Leslie  (D.  C, 
N.  Y.),  9  Am.  B.  R.  661,  119  Fed.  406. 

161.  In  re  Scott  (D.  C,  Pa.),  1  Am.  B. 
R.  49,  95  Fed.  816;  In  re  Hathom  (Ref., 
La.),  2  Am.  B.  R.  298;  In  re  Rosser  (D.  C, 
Mo.),  2  Am.  B.  R.  755,  96  Fed.  306;  In  re 
Feldstein  (D,  C,  N.  Y.),  4  Am.  B.  R.  321, 
108  Fed.  794;  In  re  Henschel  (Ref.,  N.  Y.), 
7  Am.  B.  R.  207;  In  re  Shera  (D.  C,  N.  Y.), 
7  Am.  B.  R,  652,  114  Fed.  207;  In  re  Nach- 
man  (D.  C,  S.  Car.),  8  Am.  B.  R.  180,  114 
Fed.  995;  In  re  Kantor  (D.  C,  N.  Y.),  9  Am. 
B.  R  104,  117  Fed.  356;  U.  S.  v.  Goldstein 
(D.  C,  Va.),  12  Am.  B.  R.  766,  132  Fed.  769; 
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have  recognized  the  full  force  of  Counselman  v.  Hitchcodt^*^  The  bankrupt 
may  even  assert  his  privilege  in  response  to  a  petition  that  he  be  ordered  to 
surrender  property.*"  Although  a  bankrupt  has  a  right  to  claim  his  privilwe 
against  self-incrimination,  there  must  be  some  basis  for  the  supposed  fear. 
If  the  court  is  convinced  that  an  answer  to  a  question  cannot  by  any  possibility 
criminate  the  bankrupt,  and  especially  if  he  does  not  swear  that  he  believe 
it  would,  it  is  the  duty  of  the  court  to  compel  him  to  answer.^^  The  inhibition 
not  only  protects  the  bankrupt  from  the  disclosure  of  facts  which  would  tend 
to  prove  his  guilt,  but  also  from  disclosure  of  facts  which  might  furnish  a 
clue  or  a  link  in  a  chain  of  evidence  by  which  a  criminal  offense  might  be  made 
known.^^  It  seems  that  the  protection  extends  only  to  a  prosecution  in  the 
Federal  courts.**''  Section  860  of  the  Revised  Statutes,  (now  repealed)  in 
force  when  the  incriminating  testimony  was  given,  does  not  prevent  the  use 
of  such  testimony  in  the  prosecution  of  fiie  witness  for  perjury."* 

(2)  Use  of  testimony  on  examination. —  It  is  provided  in  subdivision  9 
of  clause  a  of  this  section  that  no  testimony  given  by  the  bankrupt  on  examina- 
tion '^  shall  be  offered  in  evidence  against  him."  It  has  held  that  full  effect 
may  be  given  to  the  immunity  provision  of  this  subdivision  by  confining  it  to 
the  testimony  given  thereunder,^^  and  that  the  bankrupt  is  not  protected  bv 
this  clause  against  the  use  of  his  testimony  given  upon  an  examination  where 
he  has  been  indicted  for  perjury  in  relation  to  the  bankruptcy  proceedings.^'* 


Carey  v.  Donohue  (C.  C.  A.,  6th  Cir.),  81 
Am.  B.  R.  210,  209  Fed.  328.  Cwitra: 
Mackel  v.  Rochester  (C.  C.  A.,  9th  Cir.),  ^ 
Am.  B.  R.  1,  135  Fed.  904. 

Concealing  property. —  A  bankrupt  may 
refuse  to  answer  qu^iona  the  answers  to 
which  would  tend  to  show  him  guilty  of 
the  offense  of  concealing  property  after  his 
adjudication  under  §  29-b  of  the  bankruptcy 
act.  U.  S.  V.  Goldstein  (D.  C,  Va.),  12  Am. 
B.  R.  755,  132  Fed.  789. 

Larceny. —  The  bankrupt  oannot  be  com- 
pelled to  give  testimony  which  might  ex- 
pose him  to  a  prosecution  for  larceny.  In 
re  Henschel  (Ref.,  N.  Y.),  7  Am.  B.  R.  207. 

Waver. —  The  filing  of  a  voluntary  peti- 
tion in  bankruptcy  is  not  a  waiver  of  the 
constitutional  provision.  In  re  Hathom 
(Ref.,  La.),  2  Am.  B.  R.  298. 

16a.  142  U.  S.  547,  35  L.  Ed.  1110.  See 
also  Brown  v.  Walker,  161  U.  S.  591,  40 
L.  Ed.  819. 

163.  In  re  Glassner  (Ref.,  Md.),  8  Am. 
B.  R.  184. 

164.  Matter  of  Tobias,  Greenthal  &  Men- 
delson  (D.  C,  N.  T.),  31  Am.  B.  R.  889,  215 
Fed.  815. 

165.  Matter  of  Levin  (D.  C,  N.  Y.),  11 
Am.  B.  R.  382,  131  Fed.  388;  In  re  Hess 
(D.  C,  Pa.),  14  Am.  B.  R.  559,  136  Fed. 
988;  In  re  Walsh  (D.  C,  S.  Dak.),  4  Am. 
B.  R.  693,  104  Fed.  518. 

166.  Edelstein  v.  United  States  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  649,  149  Fed.  633. 

167.  In  re  Nachman  (D.  C,  S.  Car.),  8 
Am.  B.  R.  180,  114  Fed.  995;  In  Common- 
wealtih  v.  Ensign,  227  U.  S.  592,  SO  Am.  B.  R. 
408,  67  L.  Ed.  658,  in  which  it  was  held  that 
the  provisions  of  the  fifth  amendment  applies 
only  to  proceedings  in  the  federal  courts. 


168.  Section  860  of  the  U.  S.  SeviooA 
Statutoi  saved  the  right  to  use  incriminat- 
ing testimony  in  the  prosecuti<m  of  a  wit- 
ness for  perjury  for  any  Intimate  purpose 
in  establishing  the  chairge  made.  The  use 
of  such  testimony  was  not  limited  to  merely 
proving  that  it  waa  in  fact  given.  On  the 
prosecution  of  a  bankrupt  for  perjury  in  two 
bankruptcy  proceedings,  testimony  given  in 
one  bankruptcy  proceeding,  not  tending  to 
establish  perjury  in  the  other,  was  held  to 
be  inadmissible  bo  establish  the  crime  charged 
in  the  other  proceeding.  Cameron  v.  United 
States  (U.  S.  Sup.  Ct.),  231  U.  S.  710,  31 
Am.  B.  R.  604,  58  L.  Ed.  448,  revg.  27  Am. 
B.  R.  657,  113  C.  C.  A.  20,  192  Fed.  548. 

169.  Ensign  v.  Pennsylvania,  227  U.  a 
592,  30  Am.  B.  R.  408,  57  L.  Ed.  658;  Glick- 
stein  V.  United  States,  222  U.  S.  139,  27  Am. 
B.  R.  786,  66  L.  Ed.  128. 

Among  the  cases  contra  are:  Mackel  v. 
Rochester  (C.  C.  A.,  9th  Cir.),  4  Am.  B.  R 
1,  102  Fed.  314;  In  re  Franklin  Syndicate 
Co.  (D.  C,  N.  Y.)  4  Am.  B.  R.  611,  114 
Fed.  205;  In  re  Sapiro  (D.  C,  Wis.),  1  Am. 

B.  R.  296,  92  Fed.  340. 
Cross-examination. —  A  bankrupt  may  be 

cross-examined  as  to  any  matter  he  has 
voluntarily  sworn  to  in  his  petition  or 
schedules  or  testimony,  and  must  answer 
pertinent  questions  relative  thereto.  In  re 
Walsh  (D.  C,  S.  Dak.),  4  Am.  B.  R  693, 104 
Fed.  618. 

170.  Cameron  v.  United  SUtes,  231  U.  S. 
710,  31  Am.  B.  R.  604;  revg.  8.  c.  (C.  C.  A., 
2d  Cir.),  27  Am.  B.  R  657,  192  Fed.  548,  113 

C.  C.  A.  20;  Weehler  v.  United  States  (C.  C. 
A.,  2d  Cir.),  19  Am.  B.  R  1,  158  Fed.  579, 
revg.  16  Am.  B.  R  1;  Daniels  v.  United 
States  (C.  C.  A.,  6th  Cir.),  27  Am.  B.  R  790, 
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Neither  does  the  clause  protect  him  against  the  use  of  his  testimony  where  he 
ia  charged  with  contempt  in  refusing  to  give  testimony.^^  This  provision  does 
not  exempt  a  bankrupt  from  prosecution  for  an  unlawful  act  concerning  which 
he  voluntarily  testifies,  but  only  provides  that  his  testimony  so  given  cannot 
be  used  against  him  on  such  prosecution."^  In  order  to  take  advantage  of  this 
provision  of  the  statute  an  objection  must  be  made  when  the  evidence  is 
offered.^^ 

(3)  Use  of  bankbupt's  books. —  The  books  of  a  bankrupt  in  the  possession 
of  the  trustee  or  a  receiver  are  not  '^  testimony  "  within  the  meaning  of  sub- 
division 9,  and  they  may  be  used  against  him.*^  He  may  not  be  compelled  to 
produce  books  rightfully  in  his  possession,  for  use  in  criminal  proceeding!) 
against  him,  but  Uie  declaration  of  the  rule  in  the  Johnson  case  would  seem  to 
permit  their  use  whtfre  they  have  been  transferred  to  the  possession  of  his  trustee 
in  one  course  of  the  proceeding."*  WJiere  a  bankrupt  asserts  his  constitutional 
privilege  against  an  order  compelling  him  to  produce  books  of  account  alleged 
to  contain  incriminating  evidence  the  books  should  be  produced  so  as  to  enable 
the  court^r  referee  to  determine  whether  they  do  in  fact  contain  such  evidence ; 
the  court  or  referee  may  then  make  an  order  protecting  the  bankrupt  from  the 
use  of  such  evidence,  and  at  the  same  time  enable  the  trustee  to  obtain  other 
necessary  information  from  such  books. "'^  If  the  bankrupt  surrenders  his  books 
without  protest  or  claim  of  ron^ititutional  privilege,  he  waives  such  privilege  so 
far  as  such  books  are  concerned."* 

h.  Effect  of  §  14-b  (8). —  The  amendatory  act  of  1903  makes  the  bankrupt's 
refusal  ^'  to  obey  any  lawful  order  or  to  answer  any  material  question  approved 
by  the  court "  an  objection  to  a  discharge.    The  new  clause  is  clearly  aimed  at 


196  Fed.  460;  Matter  of  Kaplan   Brotbers   (C. 

C.  A.,  Sd  Or.).  32  Am.  B.  B.  305,  213  Fed.  753; 
United  States  t,  Brod  (C.  C,  Oa.),  23  Am.  B. 
B.  740,  176  Fed.  166;  Edelsteln  t.  United 
States  (C.  C.  A.,  8th  Clr.),  17  Am.  B.  B.  640, 
140  Fed.  636.  State  v.  Frasler  (Ore.  Sup.  Ct), 
44  Am.  B.  R.  425,  184  Pac.  848.  S«e  contra,  U. 
S.  V.  Simon  (D.  C.  Wash.),  17  Am.  B.  R.  41.  146 
Fed.  80. 

171.  Matter  of  Kaplan  Brothers  (C.  C.  A..  3d 
Clr.),  32  Am.  B.   R.  305.  213  Fed.  753. 

17i.  Burrell  v.  State,  194  U.  S.  572,  12  Am. 
B.  R.  132,  48  L.  Ed.  1122,  affg.  27  Mont.  282, 
70  Pac.  082;  United  States  v.  Simon  (D.  C, 
Wash.),  17  Am.  B.  R.  41,  146  Fed.  89;  Edel- 
stein  V.  United  States  (C.  C.  A.,  8th  C?ir.),  17 
Am.  B.  R.  649,  149  Fed.  636.  It  was  held  in 
the  case  of  Commonwealth  ▼.  Ensign  (Super. 
Ct.,  Pa.),  40  Pa.  Super.  Ct.  157,  22  Am.  B,  R. 
707,  that  the  schedules  of  the  bankrupt  and 
books  ofTered  by  him  are  to  be  considered  as 
voluntarily  offered. 

17aa.  Bain  v.  United  States  (C.  C.  A.,  3th 
Cir.),  45  Am.  B.  R.  79,  262  Fed.  664. 

178.  Ensign  v.  Commonwealth,  227  U.  S. 
692,  30  Am.  B.  R.  408,  57  L.  Ed.  658. 

Use  of  books  of  bankrupt  in  possession  of 
xeceiyer. —  In  the  case  of  United  States  v. 
Halstead   (Ct.  of  App.  Dist.   Col.),  38  App. 

D.  C.  69,  27  Am.  B.  R.  302,  it  was  held  that 
the  use  before  a  grand  jury  of  books,  papers 
and  records  of  a  bankrupt  which  had  been 
taken  possession  of  by  a  receiver  in  bank- 
ruptcy, pursuant  to  an  order  of  the  bank- 
ruptcy court,  and  which  contained  the  record 
and  accounts  with  respect  to  the  matters 
charged  m  an  indictment  against  the  bank- 
rupt, is  no  violation  of  the  Fifth  Amendment 
of  the  Constitution,  providing  that  no  person 


shall  be  compelled  to  be  a  witness  against 
himself.  See  also  Matter  of  Harris,  221  U. 
S.  274,  26  Am.  B.  R.  302,  55  L.  Ed.  732. 

Use  of  bankrupt's  books  in  prosecution 
for  concealment  of  assets. —  Books  of  a  bank- 
rupt which  have  been  transferred  to  his 
trustee,  although  against  his  will,  may 
properly  be  produced  before  a  grand  jury 
and  before  the  petit  jury  at  a  trial  under 
an  indictment  for  concealing  money  from  his 
trustee,  since  the  use  of  such  books  does  not 
compel  the  bankrupt  to  be  a  witness  against 
himself.  Johnson  v.  United  States,  228  U.  S. 
457,  30  Am.  B.  R.  14,  57  L.  Ed.  919;  Compare 
United  States  v.  Rhodes  (D.  C,  Ala.),  32  Am. 

B.  R.  528,  212  Fed.  518;  People  v.  Swarts, 
etc  (HI.),  8  Am.  B.  R.  487,  24  Nat.  Corp. 
Rep.  263;  Matter  of  Kanter  A  Cohen  (D.  C, 
N.  Y.),  9  Am.  B.  R.  104,  117  Fed.  356. 

As  to  the  use  of  the  bankrupt's  aohedules 
in  evidence  see  ante,  p.  259. 

174.  Johnson  v.  United  States,  228  U.  S. 
457,  30  Am.  B.  R.  14,  57  L.  Ed.  919,  where 
Justice  Holmes  remarks  that:  "A  party  is 
privileged  from  producing  the  evidence,  but 
not  from  its  production.  The  transfer  by 
bankruptcv  is  no  different  from  a  transfer 
by  execution  of  a  volume,  with  a  confession 
written  on  the  fly  leaf." 

175.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B. 
R.  559,  134  Fed.  109;   Matter  of  Hark   (D. 

C,  Pa.),  14  Am.  B.  R.  624,  136  Fed.  986; 
Matter  of  Rosenblatt  (D.  C,  Pa.),  IS  Am. 
B.  R.  306,  143  Fed.  663. 

176.  Matter  of  Tracy  &  Co.  (D.  C,  N.  Y.), 
23  Am.  B.  R.  438,  177  Fed.  532. 
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the  dijBiculty  mentioned  in  the  preceding  paragraph.  Its  constitutionality  was 
questioned  even  in  advance  of  its  becoming  the  law.^''^  But  the  proceeding  for  i 

a  discharge  is  not  a  criminal  proceeding,  and  the  protection  of  the  witness  ^ 

extends  to  criminal  proceedings  only.  The  privilege  of  %  discharge  is  not  a 
natural  right,  or  a  right  of  property,  but  is  a  matter  of  favor  to  be  accepted 
upon  such  terms  as  Congress  sees  fit  to  impose.  Hence  this  provision  does 
not  violate  the  constitutional  immunity."' 

1.  Effeot  of  false  swearing. —  This  subject  and  the  right  to  use  the  bank- 
rupt's examination  as  a  means  to  prevent  his  discharge  is  discussed  in  detail 
later.™ 

j.  EzaminatioiL  of  third  penons.— §  7-a  (9),  previously  discussed,  has  to  do 
only  with  the  examination  of  the  bankrupt.  The  procedure  on  and  ihe  subject- 
matter  and  efPect  of  the  examination  of  other  witnesses,  and  the  bankrupt,  too^ 
for  that  matter,  under  §  21-a,  will  be  found  in  another  place.^*^ 

177.  See  editor's  note  In  re  FeMsteiii  (D.  179.  See  diBcusison  under  Sectiona  Four* 
C,  N.  T.),  4  Am.  B.  R.  321,  103  Fed.  269.  teen  and  Twenty-nine  of  this  work. 
But  see  contra,  In  re  Nachman  (D.  C,  S.  110.  See  discussion  under  Section  Twenty- 
Oar.),  8  Am.  B.  R.  180,  114  Fed.  995.  one. 

178.  In  re  Dresser  (G.  0.  A.,  2d  Cir.),  16  ^ 
Am.  B.  B.  561,  145  Fed.  1021.  * 
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§  8.  Death  or  Insanity  of  Bankrupts.—  a.  The  death  or  insanity  of 
a  bankmpt  shall  not^abate  the  proceedings,  but  the  same  shall  be 
oonduoted  and  concluded  in  the  same  manner,  so  far  as  possible,  as 
though  he  had  nof  died  or  become  insane:  Provided,  That  in  case  of 
death  the  wid#w  and  children  shall  be  entitled  to  all  rights  of  dower 
and  allowaftces  fixed  by  the  laws  of  the  state  of  the  banlkmpt's 
residence. 

Analogous  proridoiis:    fi  U.  S.:    Act  of  1M7,  ft  12,  R.  8.,  f  5090;  Act  of  180(^  {  4S. 

In  Eng.:    Act  of  1883,  f  108. 

In  Caa:    Act  of  1919,  |  68« 
Cross-references:    To  the  law:    §{  4,  5-a 

To  the  General  Orders:    None. 

TO  the  Fozub:    None. 


SYNOPSIS  OF  SBGTION. 

mSATH    OB    imiLUriTT    OF    BAMKMVPTB, 

L  Convarative  LegisUtlon,  273. 

n.  Effect  of  Bankrupt's  Deafli  or  Insmd^  oo  fbe  Pkooeedingy  274. 

a.  In  general,  274. 

b.  On  right  to  dischargej  274. 

HL  Effect  on  Statutory  Rit^ts  of  Widow  and  Chlldm,  27fiL 

a.  In  generalf  275. 

b.  Dower  and  statutory  aUowanceSf  276. 


I.   COMPARATIVE  LEGISLATION. 

There  is  at  present  no  substantial  differeneo  between  the  English,  Canadian 
and  American  statutes,  save  that  the  English  and  Canadian  seotions  pro- 
vide for  the  contingency  of  death  only.^  But  in  England  the  court  may, 
in  its  discretion,  refuse  to  proceed.*  The  English  practice  also  permits  the 
service  of  process  on  the  personal  representatives  of  the  debtor,  if 
he  dies  before  such  service.*  Our  law,  in  providing  that  there 
shall  be  no  abatement  after  a  petition  filed,  seems  to  warrant  this 
practice.       The     analogous     section     in    our    statute     of     1800     provided 

1.  Eng.  Bankr.  Act  of  1883,  fi   108;   Can.      145,  under  the  act  of  1869,  with  In  re  Wal- 
Bankr.  Act  of  1919,  §  68  (8).  ker,  54  L.  T.  N.  S.  682,  under  that  of  1883. 

8.  Compare  In  re  Obbard,  24  L.  T.  N.  S.         a.  Ex  parte  HiU,  4  MorreU,  281. 

18  [273] 
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only  for  the  due  distribution  of  assets  in  case  of  death  •  after  any  commission 
in  bankruptcy  sued  forth."  The  statute  of  1867  was  permissive,  not  manda- 
tory, and  was  applicable  only  "  after  the  issue  of  the  warrant "  (in  this  being 
identical  with  that  of  1800),  but  had  no  provision  relat^e  to  insanity  or  con- 
cerning dower  or  allowances/ 

II.    EFFECT  OF  BANKSVPT'S  DEATH  OR  INSAinTY  ON  THE  PSOCEEDINGS.S 

a.  In  general. —  The  language  of  this  section  is  mandatory.  The  proceeding 
^'  shall  not  abate  "  and  ''  shall  be  conducted  and  concluded  in  the  same  manner, 
as  far  as  possible,"  as  though  the  debtor  had  not  died  or  become  insana  It 
was  held  under  the  former  law  that  involuntary  proceedings  abated  on  the 
death  of  the  alleged  bankrupt  before  the  trial,  but  not^i^the  adjudication  had 
been  made,  even  though  the  warrant  had  not  been  issued.*  But  the  rule  was 
different  where  one  of  two  or  more  partners  died  after  the  filing  of  a  petition 
against  the  copartnership.^  Under  the  present  statute  the  filing  of  a  petition 
begins  *^  the  proceedings,"  and  there  can  be  no  abatement  thereafter,^  and  there- 
fore the  death  of  a  bankrupt  after  the  filing  of  an  involuntary  ^Ibition,  but 
before  the  adjudication,  does  not  abate  the  proceedings,^  nor  does  his  death 
before  the  service  of  process  upon  him  effect  such  result.*  Likewise,  if  a  party 
committed  an  act  of  bankruptcy  while  sane,  and  by  reason  of  such  act  the  court 
obtained  jurisdiction,  it  can  continue  the  proceedings,  notwithstanding  the 
subsequent  insanity  of  the  bankrupt. ^^  The  rule  as  to  non-abatement  is  the 
same  whether  the  cause  be  death  or  insanity,  but,  if  the  latter,  a  conunittee 
ad  litem  should  be  appointed.^  This  section  applies  to  a  corporation  seeking 
to  defeat  bankruptcy  proceedings  by  a  voluntary  dissolution  begun  after  the 
filing  of  the  petition.*^ 

b.  On  right  to  discharge. —  The  decisions  under  the  previous  law  to  the  effect 
that  a  discharge  could  not  be  granted  where  the  bankrupt  had  died  after  the 


4.  Act  of  1867,  S  12;  R.  S.,  §  5,090. 

5.  As  to  the  adjudication  on  bankruptcy  of 
estates  of  decedent's  see  discussion  under  {  4, 
a/nte.  As  to  the  effect  of  the  death  or  insanity 
of  a  partner  on  the  ri^ht  to  adjudicate  the 
estate  of  the  partnership  in  bankruptcy,  see 
discussion  under  §  5,  ante, 

6.  Frazier  v.  McDonald,  Fed.  Gas.  5,073; 
In  re  Litchfield,  Fed.  Gas.  8,385. 

7.  Hunt  Y.  Pooke,  Fed.  Gas.  S,896.  Gom- 
pare  Ex  parte  Hall,  1  De  Gez,  332. 

8.  In  re  Hicks  (D.  G.,  Vt.),  6  Am.  B.  R. 
182,  107  Fed.  910;  Matter  of  Spalding  (G. 
C.  A.,  2d  Gir.),  14  Am.  B.  R.  129,  137  Fed. 
1,020,  revg.  13  Am.  B.  R.  223  on  other 
grounds;  Shute  v.  Patterson  (O.  G.  A.,  dth 
Gir.),  17  Am.  B.  R.  99,  147  Fed.  509;  Matter 
of  Agnew  and  Sherman  (D.  G.,  N.  Y.),  35 
Am.  B.  R.  709,  225  Fed.  650. 

The  word  '^  bankrupt "  in  this  section  re- 
fers to 'a  person  against  whom  a  petition  has 
been  filed,  as  weU  as  one  who  has  already 
been  adjudicated  a  bankrupt.  In  re  Larkin 
(D.  C,  N.  Y.),  21  Am.  B.  R.  711,  168  Fed. 
100. 

9.  Partridge  ▼.  Andrews  (G.  G.  A.,  3d  Gir.) , 
27  Am.  B.  R.  388,  191  Fed.  325 ;  In  re  Hicks 
(D.  C.,  Vt.),  6  Am.  B.  R.  182,  107  Fed.  910. 

10.  Shute  ▼.  Patterson  (G.  G.  A.,  8th  Gir.), 
17  Am.  B.  R.  99,  147  Fed.  509. 


11.  In  re  Kehler  (G.  G.  A.,  2d  Gir.),  19 
Am.  B.  R.  513,  162  Fed.  674,  revg.  18  Am. 
B.  R.  596,  153  Fed.  235. 

Where  the  defense  is  insanity  at  the  time 
of  the  commission  of  the  alleged  act  of  bank- 
ruptcy, the  issue  of  insanity  must  be  tried 
in  the  bankruptcy  court,  and  while  an  adjudi- 
cation of  his  insanity  by  a  State  court  after 
the  filing  of  the  petition  in  bankruptcy  may 
be  prima  facie  evidence  of  the  fact,  it  does 
not  conclude  the  bankruptcy  court.  In  re 
Ward  (D.  G.,  N.  J.),  20  Am.  B.  R.  482,  161 
Fed.  755.  As  to  effect  of  findings  of  a  State 
court  upon  inquisition  issued  to  determine 
sanity  of  an  alleged  bankrupt,  see  In  re  Ward 
(D.  G.,  N.  J.),  28  Am.  B.  R.  29,  194  Fed.  174. 

la.  Compare  In  re  O'Brian,  2  N.  B.  N. 
Rep.  312;  In  re  Burka  (D.  C.,  Tenn.),  5 
Am.  B.  R.  843,  107  Fed.  674. 

IS.  Scheuer  t.  Smith,  etc,  Co.  (C.  C.  A., 
5th  Gir.),  7  Am.  B.  R.  384,  112  Fed.  407; 
White  Mountain  Paper  Go.  v.  Morse  (G.  C. 
A.,  Ist  Gir.),  11  Am.  B.  R.  633,  127  F«i. 
643. 

Prior  dissolution  proceedings. —  For  a  dis- 
cussion of  the  effect  of  dissolution  proceed- 
ings begun  prior  to  bankruptcy  promdings, 
see  {  4,  ante. 
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adjudication^  are  no  longer  applicable^^^  for  the  reason  that  such  cases  rested 
on  the  requirement  of  that  law  that  the  bankrupt  should,  when  applying  for 
his  discharge,  take  a  certain  oath.  No  such  oath  is  now  necessary,  and  a  dis- 
charge will  be  granted,  though  the  requirement  calling  for  the  personal  presence 
of  the  bankrupt  cannot  be  complied  with.^*  It  is  only  possible  to  successfully 
oppose  the  discharge  by  proving  one  of  the  acts  described  in  section  fourteen  of 
tne  bankruptcy  act,  and  such  proof  may  be  made  whether  the  bankrupt  is  sane 
or  insane,  living  or  dead.^* 

in.  EFFECT  OF  STATUTORY  RIGHTS  OF  WIDOW  AND  CHILDREN. 

a.  In  general. —  The  proviso  protects  the  rights  of  dower  and  allowance, 
granted  to  the  widow  and  children  under  State  statutes.  The  clause  is  a  new 
enactment,  but  it  does  not  change  existing  law.^''  The  doctrine  rests  on  the 
principle  that  the  trustee's  title  is  charged  with  the  same  liens  and  burdens, 
whether  actual  or  inchoate,  as  was  the  bankrupt's.  It  is  not  material  that 
previous  to  the  bankruptcy  proceedings  but  within  the  four  months'  period,  the 
husband  had  assigned  his  property  for  the  benefit  of  creditors,^^  or  that  he  died 
after  the  vesting  of  title  in  the  trustee*^^  But  the  family  has  nothing  in  the 
nature  of  a  lien  and  may  not  enforce  their  rights,  where  the  bankrupt  dies  after 
the  trustee  has  wholly  or  partially  administered  the  estate,  and  the  property  has 
passed  into  the  hands  of  purchasers.^  It  has  been  held  that,  notwithstanding 
the  reference  in  this  section  to  the  laws  of  the  State  of  the  bankrupt's  residence, 
a  wife's  right  of  dower  in  lands  situated  in  another  State  is  protected,  although 
the  laws  of  the  State  where  the  bankrupt  lives  have  abrogated  the  right  of 
dower.  This  conclusion  is  reached  by  reasoning  that  the  wife  was  entitled  to 
such  dower  rights  independent  of  the  bankruptcy  act  and  that  this  section 
is  not  restrictive  but  simply  saves  such  rights.*^ 

b.  Dower  and  statutory  allowances. —  What  would  be  the  effect  of  this  clause 
provided  the  rights  or  allowances  were  not  actually  inchoate  at  the  time  the 
proceedings  began,  has  not  yet  been  decided ;  the  words  used  would,  however, 
seem  sufficient  to  cover  such  a  case.^    The  rule  as  to  dower  applies  to  allowances 


14.  In  re  (yParrell,  Fed.  Cas.  10,446;  In 
re  Gunike,  Fed.  Cas.  5,868. 

15.  In  re  Parker  (Ref.,  Kan.),  1  Am.  B. 
R.  616.    Se  also  under  Bankr.  Act,  {  14. 

16.  In  re  Miller  (D.  C,  Pa.),  13  Am.  B. 
R.  345,  183  Fed.  1,017. 

17.  Porter  v.  Lazear,  109  U.  S.  84,  27  L. 
Ed.  866;  In  re  Shaeflfer  (D.  C.  Pa.),  6  Am. 
B.  R.  248,  105  Fed.  362. 

IS.  Assignment  for  benefit  of  creditors  pre- 
ceding bankruptcy. —  Where  a  bankrupt,  wiK> 
has  made  a  general  assignment  for  the  benefit 
of  creditors  within  four  months  of  bank- 
ruptcy, dies  before  the  proceeds  of  his  estate 
are  distributed  to  creditors,  his  widow  is 
entitled  under  section  8  of  the  bankruptcy 
act  to  the  share  allowed  her  under  the  State 
statute;  Matter  of  Scott  (C.  C.  A.,  7th  Cir.), 
35  Am.  B.  R.  746,  226  Fed.  201. 

19.  HuU  ▼.  Dicks  (U.  S.  Sup.  Ct),  235 
U.  S.  684,  34  Am.  B.  R.  1,  59  X.  Ed.  372; 
Partridge  ▼.  Andrews  (C.  C.  A.,  3d  Cir.), 
27  Am.  B.  R.  388,  191  Fed.  326;  In  re  New- 
ton (D.  C,  Conn.),  10  Am.  B.  R.  346,  122 
Fed.  103;  In  re  Dicks  (D.  C,  Oa.),  28  Am. 
B.  R.  846,  198  Fed.  293;  In  re  Sladc  (D.  C, 


Vt.),  7  Am.  B.  R.  121,  111  Fed.  623;  Compare 
In  re  McKenzie  (C.  C.  A.,  8th  Cir.),  16  Am. 
B.  R.  679,  142  Fed.  383,  affg.  13  Am.  B.  R. 
227,  132  Fed.  114;  Matter  of  Scott  (C.  C.  A., 
7th  Cir.),  33  Am.  B.  R.  63. 

20.  HuU  V.  Dicks,  236  U.  S.  684,  34  Am. 
B.  R.  1,  69  L.  Ed.  372. 

21.  Thomas  v.  Woods  ( C.  C.  A.,  8th  Cir. ) , 
23  Am.  B.  R.  132,  173  Fed.  685. 

22.  But  see  Hawk  v.  Hawk  (D.  C,  Ark.), 
4  Am.  B.  R.  463,  102  Fed.  679,  holding  that 
under  a  statute  providing  that  a  wife  when 

K anted  a  divorce  against  her  husband  shall 
entitled  to  one-third  of  the  husband's 
prsonal  property  absolutely,  the  wife  had  no 
claim  on  the  assets  of  her  husband's  estate 
in  bankruptcy  while  the  divorce  proceeding 
was  still  pending. 

Inchoate  right  of  dower. —  The  proviso  of 
section  8-a,  tibat  in  case  of  the  death  of  a 
bankrupt  pending  the  proceedings,  the  widow 
and  children  shall  be  entitled  to  all  rights 
of  dower  and  aUowance  fixed  by  the  laws  of 
the  State  of  the  bankrupt's  residence,  was  in- 
tended simplv  to  preserve  such  riglits  as 
already  existing,  and  where  a  banlmipt  is 
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to  a  widow  or  children  granted  by  the  State  statutes.  The  beneficiaries  take 
them,  as  if  there  had  been  no  bankruptcy.  Where  such  allowances  are  author- 
ized by  State  statutes  the  bankruptcy  court  may  make  them.^  If  the  wife  of 
a  bankrupt  consents  to  the  sale  of  real  estate  free  from  her  dower,  she  ia 
entitled  to  the  value  of  such  dower  as  fixed  by  the  laws  of  the  State  of  the 
bankrupt's  residence.^ 

Uving   his   wife  may   assert   her   right  of  Ohio),   9   Am.   B.   R.    8S9,   119   Fed.    97^. 

dower  in  his  realproperty  in  aooordance  with  Centra:  In.  re  Seabolt  (D.  C,  N.  Car.),  S 

the  State  law.    Thomas  v.  Woods  (C.  0.  A.,  Am.  B.  B.  67,  61,  113  Fed.  766. 

8th  Cir.),  23  Am.  B.  R.  132,  173  Fed.  566.  tC  In  Te  Ibrbes  (Bef.,  iMo),  7  Am.  B» 

S8.  In  re  Newton  (D.  C,  Ct),  10  Am.  B.  R.  42. 
B.  346,  122  Fed.  103;  In  re  Parschen  (D.  C, 
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PROTBCnON  AND  DBTENTION  OF  BANKRUPTS. 

§  9.  Protection  and  Detention  of  Bankrupts. —  a  A  bankrupt  shall 
1>e  exempt  from  arrest  upon  civil  process  except  in  the  following 
cases:  (1)  When  issued  from  a  court  of  bankruptcy  for  contempt  or 
disobedience  of  its  lawful  orders;  (2)  when  issued  from  a  State  court 
having  jurisdiction,  and  served  within  such  State,  upon  a  debt  or 
daim  from  which  his  discharge  in  bankruptcy  would  not  be  a  release, 
and  in  such  case  he  shall  be  exempt  from  such  arrest  when  in  attend- 
ance upon  a  court  of  bankruptcy  or  engaged  in  the  performance  of 
a  duty  imposed  by  this  act. 

h  The  judge  may,  at  any  time  after  the  filing  of  a  petition  by  or 
against  a  person,  and  before  the  expiration  of  one  month  after  the 
qualification  of  the  trustee,  upon  satisfactory  proof  by  the  affidavits 
of  at  least  two  persons  that  such  bankrupt  is  about  to  leave  the  dis- 
trict in  which  he  resides  or  has  his  principal  place  of  business  to 
avoid  examination,  and  that  his  depature  will  defeat  the  proceed- 
ings in  bankruptcy,  issue  a  warrant  to  the  marshal,  directing  him  to 
bring  such  bankrupt  forthwith  before  the  court  for  examination.  If 
upon  hearing  the  evidence  of  the  parties  it  shall  appear  to  the  court 
or  a  judge  thereof  that  the  allegations  are  true  and  that  it  is  neces- 
sary, he  shall  order  Buch  marshal  to  keep  such  bankrupt  in  custody 
not  exceeding  ten  day«,  but  not  imprison  him,  until  he  shall  be 
examined  and  released  or  give  bail  conditioned  for  his  appearance  for 
examination,  from  time  to  time,  not  exceeding  in  all  ten  days,  as 
required  by  the  court,  and  for  his  obedience  to  all  lawful  orders  made 
in  reference  thereto. 


Analogous  proriaions:     In  U.  S.:    As  to  (a)»  Act  of  1867,  |  26,  R.  S.,  (  5107;  Aot  of  1800, 
H  ^,  38,  60;  As  to  Ob),  Act  of  1867,  |  40,  R.  S.,  |  60M. 

In  En^.:     As  to  (a).  Act  of  1883,  t  ^  (D* 

In  Can.:    Act  of  1910,  |  55. 
Cro88-x«f6rence8.    To  the  law:    |$  1  (4),  2  (13),  (15),  10,  11-a,  17,  63.    Compare,  also,  R.  S., 

II  75d,  763. 
To  the  General  Orders:    Xn,  XXX. 
To  the  Ftfrms:    None. 

[»T71 
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I.    COMPARATIVB  LEGISLATION;  SCOPB  OF  SBCTION. 

a.  Analogous  provisionB. —  The  corresponding  clause  in  the  English  act  of 
1888  applies  both  to  protection  from  arrest  and  to  the  stay  of  suits.  Under 
that  act  a  bankrupt  from  the  moment  of  the  receiving  order  is  immune  from 
arrest  on  civil  process.^  Our  first  statute  exempted  l£e  bankrupt  from  arrest 
for  forty-two  days  —  this,  to  give  ample  time  for  his  examination  —  no  matter 
what  the  character  of  the  indebtedness,  and  from  an  arrest  based  on  a  debt 
owing  before  the  bankruptcy  during  the  pendency  of  the  proceeding.  The  law 
of  1867  differed  little  from  the  present  law,  save  in  omitting  entirely  the  two 
excepted  classes  stated  in  subheads  (1)  and  (2).  Minor  differences  will  be 
discussed  later. 

b.  Scope  of  section. —  This  section  has  undoubtedly  a  threefold  purpose: 
(a)  to  preserve  unimpaired  the  authority  of  the  court  of  bankruptcy  over  the 
persons  of  the  parties  to  the  proceeding,  (b)  to  protect  the  debtor  from  imprison- 
ment on  all  civil  suits  in  which  the  remedy  will  be  barred  by  the  subsequent 
discharge^  and  (c),  as  incidental  to  the  &rst  purpose  and  analogous  to  ihat 
expressed  in  §  10,  to  detain  a  bankrupt  in  the  district  when  there  seems  a 
likelihood  of  his  departing  from  it.  There  are  two  kinds  of  protection  froin 
arrest,  (a)  the  absolute  right,  which  exi^tted  at  common  law,  t.  e.,  while  in 
attendance  on  court  or  engaged  in  performing  a  duty  imposed  by  the  bankruptcy 
act,  and  (b)  the  qualified  right,  which  may  not  exist  as  against  a  liability  to 
which  a  discharge  is  not  a  release,  or  a  warrant  or  order  of  commitment  based 
upon  a  bankrupt's  contempt  or  disobedience  of  the  lawful  orders  of  a  court  of 
bankruptcy.  The  section  itself  is  somewhat  narrower  than  its  supplement. 
General  Order  XXX.^  This  same  discrepancy  existed  under  the  former  laws.* 
Section  9-a  which  restricts  the  immunity  of  a  bankrupt  to  debts  which  would 
be  released  by  a  discharge,  and  General  Orders  No.  12  and  80,  which  relate  to 
practice  only,  and  announce  no  rule  as  to  the  effect  of  a  discharge,  are  in  pari 

1.  Eng.  Baakr.  Aet  of  1S83,  S  9(1,  2).  S.  See  t  26,  Law  of  1867,  with  General 

a.  In  re  Baker  (D.  C,  Kan.),  8  Am.  B.  B.     Order  XXVH,  under  that  law. 
101,  96  Fed.  954. 
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materia  and  should  be  construed  as  a  whole.^  But  §  9-b  should  not 
be  confounded  with  §  11-a;  nor  should  the  right  to  detain  tibe  person  be  con- 
fused with  the  right  to  seize  that  person's  property.^  And  jurisdiction  to  protect 
from  arrest,  which  is  similar  to  the  jurisdiction  to  restrain  proceeding  which 
may  result  in  arrest,  should  always  be  clearly  distinguished  from  it*  It  should 
be  noted  also  that  the  Qeneral  Order  XXX  refers  only  to  cases  where  the  bank- 
rupt has  been  actually  imprisoned,  while  Qeneral  Order  XII  relates  to  pro- 
tection from  an  arrest  not  yet  accomplished. 


IL    PROTSCnON  OF  BANKRUPTS. 


a.  When  right  to  protection  hegiM  and  ends. —  The  right  of  protection  con- 
ferred by  subsection  a  is  personal  to  the  bankrupt  By  §  1  (4),  a  person  who 
files  a  petition  or  one  against  whom  a  petition  is  filed  is  from  the  moment  of 
filing  a  bankrupt.  The  section  provides  for  protection  of  the  bankrupt  only 
during  the  period  covered  by  the  pendency  of  the  bankruptcy  proceedings  during 
which  jurisdiction  is  conferred  on  the  bankruptcy  court  to  protect  the  bankrupt 
from  arrest  on  a  provable  debt  xmtil  a  discharge  has  been  granted  or  refused.^ 
The  right  is  not  available  after  hd  ceases  to  be  a  bankrupt,  i.  e.,  when  he  is  dis- 
charged.® The  exemption  from  arrest  when  in  attendance  upon  a  court  of 
bankruptcy,  as  construed  by  General  Order  XII,  continues  until  final  adjudica- 
tion upon  his  application  for  a  discharga  The  bankrupt  is  entitled  to  the 
exemption,  not  merely  on  the  particular  occasions  when  he  is  actually  in  attend- 
ance in  court  but  during  the  whole  period  during  which  he  may  attend  or  has 
duties  to  perform  in  reference  to  the  estate.®  The  period  of  protection,  there- 
fore, is  not,  as  a  rule,  longer  than  eighteen  months ;  but  may  be,  as  where  a 
contest  develops  on  the  application  for  the  discharge.  It  is  conceivable,  also^ 
that  a  petitioner  may  prolong  the  time  by  delaying  the  adjudication.  But  the 
court  can  impose  terms  on  granting  orders  of  protection,  and  an  effort  to  extend 
the  time  would  be  quickly  checked. 

b.  On  what  it  depends. —  Protection,  as  a  rule,  is  granted  only  to  bankrupts. 
It  has  been  held,  however,  that,  under  the  common  law,  the  right  of  protection 
extends  to  witnesses,^^  and  to  parties,  including  creditors,  wbile  attending  bank- 
ruptcy proceedings.^^  The  protection  given  to  such  persons  is,  however,  only 
that  which  is  always  allowed  to  those  in  attendance  on  a  court,  or  in  going  and 
coming  to  the  court,  in  response  to  its  summons  or  mandate.  The  court  may 
grant  the  protection  on  the  terms  that  the  bankrupt  give  security  that  he  will 
obey  all  orders  of  the  court  and  not  depart  from  its  jurisdiction."  Pending 
a  petition  to  review  an  order  denying  a  petition  to  revoke  a  discharge,  the 
court  may  restrain  the  arrest  of  the  bankrupt  based  upon  a  claim  coming  within 
clause  a  of  this  section.^    The  term  "  arrest "  as  used  in  this  section  is  not 


4.  United  States  ex  rel.  Kelley  t.  Peters  (D. 
C.  111.).  22  Am.  B.  B.  177,  166  Fed.  613. 
6.  Coneiilt  also  under  II  2,  3  and  60. 

6.  See  under  I  11,  and  compare  In  re  Walker, 
Fed.  Cas.  17,060;  In  re  Haielton,  Fed.  Cas. 
6.287. 

7.  Herschman  ▼.  Bolster  (Snp.  Ct,  Mass.),  220 
Mass.  137.  83  Am.  B.  B.  747,  107  N.  B.  643. 

Bxemptlon  from  arrest  upon  cItU  process  In 
certain  cases,  should  not  be  extended,  after  ad- 
judication and  the  examinations  or  attendance 
of  the  bankrupt  have  been  completed,  beyond 
a  reasonable  time  for  the  bankrupt  to  make 
application  for  discharge,  and,  if  that  is 
irrsnted,  to  apply  to  such  court  as  may  have 
Jurisdiction  for  relief  or  protection  from  the 
effect  of  the  order  of  arrest  if  process  there- 
under be  still  outstanding  against  hUii»    Mat- 


ter  of   Lockwood    (D.    C,    N.   Y.),   39   Am.    B. 
It.    482,    240   Fed.    158. 

8.  In  re  Dole,  Fed.  Cas.  3,964,  11  Blatchf. 
499;  In  re  Kimball,  Fed.  Css.  7,768,  6  Blatchf. 
292;   In   re  Wiggers,   Fed.  Cas.  17,623. 

9.  In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am. 
B.  R.  694.  98  Fed.  676;  In  re  Dresser  (D.  C, 
N.   Y.),  10  Am.   B.  B.  270,  124  Fed.  916. 

19.  Lamkin  v.  SUrkey,  7  Hun  (N.  Y.),  479. 

11.  Ex  parte  List.  2  Yes.  ft  B.  373;  Parker 
T.  Hotchkiss,  1  WalL  Jr.  269;  Matthews  y. 
Tufts,  87  N.  Y.  668. 

12.  In  re  Lewensohn  (D.  C,  N.  Y.),  8  Am.  B. 
R.  604.  96  Fed.  676;  In  re  Dresser  (D.  C,  N. 
Y.),  10  Am.  B.   R.  270,  124  Fed.  916. 

18.  In  re  Chandler  (D.  C,  lit),  13  Am.  B. 
B.  614,   136  Fed.  898. 
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eonfined  to  the  original  taking  into  ouetodj  but  applies  to  a  continued  detention. 
'Thus  he  may  be  released  after  the  adjudication  where  he  was  under  arrest  at 
the  time  ih^!eof.^^  The  phrasing  of  General  Order  XXX  seems  to  limit  to 
▼ohmtaiy  bankrupts  the  right  to  protection  from  an  arrest  already  madei 
Under  the  policy  of  the  law,  as  indicated  by  §  1  (1),  this  right,  however,  is 
equally  available  to  involimtary  bankrupt&^° 

c.  Aind  of  liability. —  The  bankrupt  is  entitled  to  protection  from  process 
from  a  State  court  where  the  debt  or  claim,  for  the  enforcement  of  which  the 
process  is  issued,  would  be  released  by  the  discharge  in  bankruptcy.  Where 
the  claim,  though  provable,  is  not  dischargeable,  the  bankrupt  is  not  protected 
from  arrest.^®  The  dischargeability  of  debts  is  discussed  in  detail  under  section 
17,  post.  How  far  the  determination  of  a  court  of  bankruptcy  on  the  queer 
tion  whether  the  debt  is  dischargeable,  should  be  followed  by  a  'State  court, 
is  for  the  latter  court  to  decide.  It  may  thus  happen  that,  during  the  bank- 
ruptcy proceedings,  a  debtor  vsrill  be  protected,  only  to  find  the  diechaige  of 
no  avail  when  pleaded  in  habeas  corpus  in  a  State  court  on  a  subsequent 
arrest.^''  Where  the  application  is  for  the  protection  against  arrest  while  in 
attendance  or  while  performing  some  duty  prescribed  by  the  act,  the  dia- 
chai^eabilitjr  of  the  debt  is  not  material^ 

d.  Practice. —  When  the  application  for  protection  is  made  before  arrest,  it 
often  takes  the  form  of  a  petition  for  a  stay,  on  the  theory  that  the  order  of 
arrest  is  a  step  in  a  suit ;  and,  if  so,  it  will  be  in  accordance  with  the  practice 
indicated  under  section  11.^^  Where,  however,  the  bankrupt  desires  protection 
against  arrest  generally,  the  proper  method  is  to  apply  for  an  order  of  pro* 
tection.  This  order  can  be  granted  by  the  referee.^*  It  is  a  matter  of  right, 
but  extends  only  to  process  resting  on  debts  which  are  dischargeable,  and 
should  be  in  terms  so  limited.  If  the  bankrupt  has  already  been  arrested  and 
he  applies  for  release  on  the  ground  that  the  debt  is  dischargeable,  comity 
suggests  an  application  in  the  first  instance  to  a  State  court.^  But  such  an 
application  may  be  made  to  a  Federal  court.^  Where  a  bankrupt  wilfully 
disobeys  an  order  made  in  proceedings  supplementary  to  execution,  a  sub- 
sequent order  of  the  bankruptcy  court,  restraining  his  arrest  upon  civil 
process,  does  not  prevent  his  commitment  by  a  State  court  as  punishment  for 
disr^rd  of  its  authori^.** 

e.  Ckneral  Order  XXa. —  The  practice  is  well  outlined  in  €teneral  Order 
XXX.^  Where  the  reason  for  the  application  is  that  the  bankrupt  may  attend 
an  examination  or  perform  any  other  duty  under  the  act,  either  method  of 
affording  protection  is  available,  and  the  application  should  be  made  to  the 


14.  Tnrgeon  t.  Emery  (D.  C.  He.).  25  Am. 
B.  R.  094,  182  Fed.  1016;  People  ex  rel.  Taranto 
▼.  Brlanger  (D.  C.  N.  Y.),  IS  Am.  B.  B.  197. 
132  Fed.  883. 

A  eoatntf7  eeBolvalon  was  reached  in  In  re 
aaibome  (D.  C,  N.  Y.),  6  Am.  B.  B.  812,  109 

Fed    74. 

icC  See  under  the  law  of  1807,  In  re  Wlggers. 
Fed.  Cas.  17,028;  In  re  Williams,  Fed.  Gaf. 
17.70a  ^    „ 

16.  In  re  Baker  (D.  C,  Kan.),  3  Am.  B.  R. 
101,  96  Fed.  954;  In  re  Marcus  (C.  C.  A.,  1st 
Clr.),  5  Am.  B.  B.  805,  105  Fed.  907. 

17.  Compare  In  re  Tinker  (D.  C,  N.  x.),  8 
Am.  B.  R,  680,  99  Fed.  79,  with  Colwell  r. 
Tinker,  6  Am.  B.  R.  434.  35  N.  Y.  Misc.  330.  72 
N.   Y.  Supp.  505,  ^ 

18.  United  States  ex  rel.  Mansfield  y.  Flynn 
<D.  C,  N.  Y.),  23  Am.  B.  R.  294,  179  Fed.  316. 

18*.  BestrAlnliis  arrest.— Where,  on  an  ap- 
plication to  restrain  a  sheriff  from  leTyingr  a 
body  execution  upon  a  Judgment  debtor,  pend- 
ing the  time  within  which  an  application  for 
a  discharge  can  be  made,  and  the  proceeding 


in  bankruptcy  so  advanced  that  the  bankrupt 
will  not  be  harrassed  by  the  process  in  the 
hands  of  the  sheriff,  a  temporary  stay  ia 
granted,  and  the  discharge  allowed  and  the 
hearings  in  bankruptcy  nearly  condnded,  the 
stay  should  be  allowed  for  a  definite  period  in 
order  to  permit  the  bankrupt  to  apply  to  the 
State  court  for  the  appropriate  remedy  to 
bring  Qp  the  queetion  of  the  effect  of  his  dis- 
charge. Matter  of  Lock  wood  (D.  C.  N.  Y.). 
88  Am.  B.  R.  482,  240  Fed.  158. 

U.  See  In  re  Marcus  (C.  C.  A..  1st  Cir.),  6 
Am.  B.  R.  805,  105  Fed.  907,  which  contains 
a  form  for  an  order  of  prohibition.  Compare 
also  forms  under  "Supplementary  Forms,** 
posi,  and  see  Hagar  &  Alexander's  Bankruptcy 
Forms    (2d   Ed.).    Nos.   143,    144. 

26.  Scott  V.  McAleese  (C  C.  A.,  3d  Cir.).  1 
Am.  B.  R.  060,  93  Fed.  060. 

21.  In    re    Seymour,    Fed.    Cas.    12.684. 

tz.  In  re  Frits  (D.  C,  N.  Y.),  18  Am.  B.  R. 
244,  152  Fed.  502. 

23.  Bee  General  Order  XXX  and  cases  there- 
under,  post. 
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referee.  But,  if  any  of  the  bankrupt's  debts  are  not  dischargeable,  the  order 
of  protection  should  be  limited  in  time  and  the  body  of  the  bankrupt  returned 
to  the  jailer  as  soon  as  the  examination  is  completed  or  the  duty  performed; 
unless  the  arrest  post-dated  the  petition,  when,  it  seems^  he  should  be  discharged 
from  imprisonment**  No  protection  can  be  afforded  by  any  other  court  to  a 
debtor  under  arrest  for  contempt*  or  disobedience  of  the  lawful  orders  of  a 
court  of  bankruptcy.  Whether,  on  a  contested  application,  the  court  will  go 
behind  the  face  of  the  papers,  was  a  disputed  question  under  the  former  act. 
The  better  opinion  seems  to  be  that  it  will,  u  e.,  that  it  is  the  character  of  the 
debt  which  is  the  subject  of  investigation  and  the  court,  being  a  paramount 
court,  should  hear  all  disputed  facts.  This  view  seems  in  accordance  with  the 
provisions  of  General  Order  XXX. 

m.    DETENTION  OF  BAHKSUPTS. 

a.  Purpose  of  fubsection. —  It  is  apparent  that  the  purpose  of  subsection  h 
of  this  section  is  to  provide  a  means  to  keep  the  bankrupt  within  the  district, 
if  the  court  is  satisfied  that  he  is  about  to  leave  it  to  avoid  examination*^ 
The  law  of  1867  contained  no  analogous  clause^  and  his  detention  was  not 
authorized  save  before  adjudication  in  an  involuntary  case,^  and  then  only  as 
incident  to  a  seizure  of  the  bankrupt's  property  similar  to  that  now  authorized 
by  §§  3-e  and  69-a.  The  warrant  and  its  purpose  were  more  like  the  writ  of 
ne  exeat,  referred  to  in  the  next  paragraph.^  The  present  section  is,  however, 
for  a  very  different  purpose.  That  the  bankrupt  is  about  to  depart,  that  he 
intends  thereby  to  avoid  examination,  and  that  his  departure  will  tend  to  defeat 
the  proceedings  in  bankruptcy,  must  satisfactorily  appear.  Otherwise,  a 
warrant  under  this  subsection  cannot  be  issued. 

b.  Fraotioe. —  The  limitations  here  are  important  Such  an  application 
can  be  made  only  between  the  time  of  filing  the  petition  and  the  expiration 
of  one  month  after  the  qualifications  of  the  trustee;  and  the  bankrupt,  if 
taken  into  custody,  can  be  detained  only  ten  days.  The  affidavits  oi  two 
persons  are  necessary;  they  must  show  facts,  not  opinions,  and  must  be 
reasonably  conclusive.  The  bankrupt  cannot  be  actually  imprisoned.  Within 
these  limitations  and  on  a  showing  of  the  facts  indicated  in  the  last  para- 
graph, the  judge  may,  on  petition  or  motion,  issue  a  warrant.  The  bankrupt 
can,  it  seems,  move  for  his  release,  or  give  bail.  As  soon  as  the  ten  days 
have  elapsed,  he  must  be  released.  There  seems  to  be  no  prohibition  on  second 
or  other  like  applications,  but  the  court  will  not  permit  the  use  of  this  process 
to  become  persecution.  The  similarity  between  the  detention  here  authorized 
and  that  made  effective  through  the  writ  of  ne  exeat  will  be  recognized.^  The 
latter  is,  however,  not  limited  to  a  detention  for  the  purpose  of  examination. 
It  has  been  held  that  a  court  of  bankruptcy  may,  under  the  broad  powers 


S4.  See  first  sentence  of  General  Order 
XXX.  Matter  of  Bass  (D.  a,  Pa.),  43  Am. 
B.  R.  280,  257  Fed.  137. 

26.  Compare  In  re  Robinson,  Fed.  Cas.  11,- 
039;  In  re  J.  H.  Kimball,  Fed.  Cas.  7,769, 
and  otber  like  cases,  with  In  re  Williams, 
Fed.  Cas.  17,700,  and  In  re  Alsberg,  Fed.  Cas. 
2«1. 

ae.  See  S  46  of  the  Torrey  Bankruptcy  Bill, 
S.  1035»  Fifty-flftb  Congress,  introduced  by 
Senator  Lindsay  on  March  22,  1897,  under 
which  a  bankrupt  might  hare  been  detained 
if  "his  departure  will  delay  or  hinder  the 


proceeding;"  and  the  reason  for  the  ehange' 
in  the  statement  of  the  conferees  on  the  part 
of  the  House.    Cong.  Record,  55th  Congress, 
Vol.  1,  p.  7,205. 

ar.  See  Act  of  1867,  (  40;  U.  8.  Rev.  SUt. 
I  5024,  po9t. 

88.  Usher  y.  Pease,  116  Mass.  440. 

19.  Qriswold  y.  Hazard,  141  U.  S.  260,  35 
L.  Ed.  678. 

SO.  See  R.  6.,  K  717,  5024.  And  consult  In 
re  Hale,  Fed.  Cas.  5,911;  In  re  Hadley,  Fed. 
Cas.  5,894;  In  re  McKibben,  Fed.  Cas.  8,859. 
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conferred  by  §  2  (15)'^  grant  such  a  writ,  and  this  procedure  will  uaoallj 
be  reeorted  to.  But  a  warrant  cannot  be  issued  under  this  subsection  soldy 
as  a  basis  for  extradition  proceedings  in  another  district  to  bring  the  bank- 
rupt to  the  district  in  which  the  detention  warrant  has  been  issued." 
Where  a  bankrupt  arrested  under  a  writ  of  ne  exact  regno  is  released  upon 
giving  a  bond  conditioned  upon  his  remaining  constantly  within  the  jurisdic- 
tion of  the  court,  his  absence  from  the  district  from  time  to  time  without  leave 
of  the  court,  is  a  breach  of  the  bond.^ 


31.  In  re  Lipke  (D.  C,  N.  Y.),  3  Am.  B. 
R.  669,  98  Fed.  970;  In  re  Cohen  (D.  €.,  lU.), 
14  Am.  B.  R.  355,  136  Fed.  999;  Matter  of 
Berkowitz  (D.  C,  N.  J.),  22  Am.  B.  R.  231, 
173  Fed.  1012.  As  to  sufficiency  of  affidayit 
to  obtain  a  writ  of  ne  exeat,  see  Hoffsch- 
la^ser  Co.  y.  Young  Nap  (D.  C.,  Hawaii),  2 
U.  S.,  D.  C,  HawiSi  103,  12  Am.  B.  R.  610. 

EzpintlOB  of  ten-^y  limit. —  Where  the 
bankrupt  is  arrested  and  examined  under  the 

{provisions  of  this  subsection  and  the  ten-day 
imit  is  about  to  expire,  the  court  may  issue 
a  writ  in  the  nature  ol  a  writ  ne  emeai  to 
restrain  him  from  departing  from  the  juris- 


diction. In  re  Cohen  (D.  C,  HL),  14  Am. 
B.  R.  856,  136  Fed.  999. 

Order  anthotiiinf  iatuaace  of  writ — Tho 
irregularity,  if  any,  in  failing;  to  enter  a 
formal  order  authorizing  the  issuance  of  a 
writ  ne  exeat,  may  be  cured  by  the  entry  of 
an  order  nunc  pro  tunc.  Matter  of  Bericowitx 
(D.  C,  N.  J.),  22  Am.  B.  R.  231,  173  Fed. 
1012. 

3S.  In  re  Ketchum  (C.  C.  A.,  6th  Cir.), 
5  Am.  B.  R.  632,  108  Fed.  36. 

3S.  In  re  Appel  (C.  C.  A.,  1st  dr.),  » 
Am.  B.  R.  890,  163  Fed.  1002. 


SECTION    TEN. 


BXTRADinON  OF  BANKRUPTS. 

§  10.  Extradition  of  Bankrupts.— a  Whenever  a  warrant  for  the 
apprehension  of  a  bankrupt  shall  have  been  issued,  and  he  shall  have 
been  found  within  the  jurisdiction  of  a  court  other  than  the  one  issuing 
the  warranty  he  may  be  extradited  in  the  same  manner  in  which  persons 
under  indictment  are  now  extradited  from  one  district  within  which  a 
district  court  has  jurisdiction  to  another. 


ABAlofOiu  proriaiiOBt:    None. 

CMM-nftnacet:    To  the  law:    S|  2(13)  (14)  (16),  0,  29b,  41-a. 
To  tho  Geiioral  Ordert:    None. 

To  tlio  Foimi:  None. 


SYNOPSIS  OF  SECTION. 
I.    EXTRADITION  OF  BANKRUPTS. 

L  Bzlfidttkm  ol  Bankn^tSy  283. 

a.  When  a  bankrupt  may  be  extraiUed,  283. 

b.  Practice,  2Si. 


I.     EZTKADITIOH  OF  BABKBUFTS. 

a.  When  a  banknipt  may  be  extradited. —  This  section  is  new  to  the  present 
bankruptcy  act.  Extradition  proceedings  can  be  instituted  under  this  section 
only  when  a  warrrant  for  the  apprehension  of  a  bankrupt  has  been  issued^  as 
when  he  has  committed  one  of  the  offenses  mentioned  in  §  29-by  or  has  been 
adjudged  in  contempt  under  §  2  (13)  (16),  or  §  41-a.  The  court  has  no 
jurisdiction  to  issue  a  warrant  of  arrest  as  a  basis  for  extradition  proceedings 
to  bring  the  bankrupt  before  the  court  for  examination  after  he  has  departed 
from  the  district  and  settled  in  another  jurisdiction.^  He  must  also  be  found 
in  the  district  whence  extradition  is  sought  This  implies  positive  identifica- 
tion. Further  than  this,  however,  the  court  need  not  go.  The  mere  produc- 
tion of  the  warrant,  audieuticated  either  in  writing  or  orally,  appears  to  be 
sufficient.  In  this,  extradition  in  bankruptcy  seems  to  differ  from  extradition 
for  crime.^ 

1.  In  re  Ketchum  (C.  C.  A.,  6th  Cir.),  6      Ian  ▼.  Wilaan,  127  U.  S.  540,  32  L.  Bd.  228; 
Am.  B.  R.  582,  106  Fed.  85.  In  re  Wolf,  27  Fed.  606;  In  re  Hasenbusch, 

a.  Compare  Tn  re  Dana.  68  Fed.  886;  Cal-      47  C.  C.  A.  177,  108  Fed.  35. 
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t§  10- 


b.  Praotioe. —  By  the  terms  of  this  section,  the  practice  on  extradition  in 
bankruptcy  is  assimilated  to  that  provided  by  §  1014  of  the  Bevised  Statutes.^ 
The  bankrupt  is  brought  in  on  a  warrant  issued  by  a  commissioner  on  com- 
plaint under  oath;  he  may  deny  identity,  or  that  the  warrant  was  issued,  or^ 
if  issued,  that  it  was  for  his  apprehension.  The  commissioner  must  either 
discharge  him  or  commit  him  to  custody.  If  the  latter,  he  may  be  admitted 
to  bail.  If  no  bail  is  offered,  he  must  be  taken  before  the  judge,  who,  after 
inquiry  into  the  facts,  may  either  release  him  or  grant  an  order  or  warrant 
for  removal.  And  the  marshal  will  then  deliver  him  into  the  custody  of 
the  court  which  issued  the  original  warrant  of  arrest*^ 


8.  This  section  is  as  follows: 

"  I  1014.  For  any  crime  or  offense  against 
the  United  States,  the  offender  may,  by  any 
jastioe  or  judge  of  the  Uoiited  States,  or  l^ 
an^  commissioner  of  a  circuit  court  to  take 
bail,  or  by  any  chancellor,  judge  of  a  su- 
preme or  superior  court,  cblef  or  first  ^udge 
of  common  pleas,  mayor  of  a  city,  justice  of 
the  peace,  or  other  magistrate,  of  any  State 
where  he  may  be  foimd,  and  agreeably  to  the 
usual  mode  of  process  against  offenders  in 
such  State,  and  at  the  expense  of  the  United 
States,  be  arrested  and  imprisoned,  or  bailed, 
as  the  case  may  be,  for  trial  before  such  court 
of  the  United  States  as  by  law  has  cQgnicance 


of  the  offense.  Ck>pies  of  the  process  shall 
be  returned  as  speedily  as  may  be  into  tbe 
derk's  office  of  such  court,  together  with  the 
recognizances  of  the  witnesses  for  their  iq^ 
peaxance  to  testify  in  the  case.  And  whej» 
any  offender  or  witness  is  committed  in  any 
district  other  than  that  where  the  offense  is 
to  be  tried,  it  shall  be  the  duty  of  the  judge 
of  the  district  where  such  offender  or  witness 
is  imprisoned,  seasonably  to  issue,  and  of  the 
marshal  to  execute,  a  warrant  for  his  re- 
moval to  the  district  where  the  trial  ia  to  b» 
had." 

4.  For  praetice  and  f onus,  see  works  oa 
Federal  Procedure. 


SECTION    ELEVEN. 


SUITS  BT  AND  AGAINST  BANKRUPTS. 

§  11.  Suits  By  and  Against  Bankrapts. —  a  A  suit  which  is  founded 
upon  a  claim  from  which  a  discharge  would  be  a  release^  and  which 
is  pending  against  a  person  at  the  time  of  the  filing  of  a  petition 
against  him^  shall  be  stayed  until  after  an  adjudication  or  the  dis- 
missal of  the  petition;  if  such  person  is  adjudged  a  bankrupt^  such 
iiotion  may  be  further  stayed  until  twelve  months  after  the  date  of 
such  adjudication,  or,  if  within  that  time  such  person  applies  for  a 
discharge,  then  until  the  questiou  of  such  discharge  is  determined. 

b  The  court  may  order  the  trustee  to  enter  his  appearance  and 
•defend  any  pending  suit  against  the  bankrupt. 

c  A  trustee  may,  with  the  approval  of  the  court,  be  permitted  to 
prosecute  as  trustee  any  suit  commenced  by  the  bankrupt  prior  to 
the  adjudication,  with  like  force  and  effect  as  though  it  had  been  com- 
menced by  him. 

d  Suits  shall  not  be  brought  by  or  against  a  trustee  of  a  bankrupt 
estate  subsequent  to  two>  years  after  the  estate  has  been  closed. 


^aalofoiis  proTldoBB:  In  U.  S.:  Ab  to  right  to  mAintftin  an  action  against  a  banknipi» 
Axst  of  1867,  i  21,  R.  S.,  |  5105;  Act  of  1841,  |  5;  As  to  stay  of  ffuita  against  a 
bankrupt.  Act  of  1867,  |  21,  R.  S.,  I  5106;  As  to  continuanoe  of  pending  salts  by 
trustee,  Act  of  1867,  (I  14,  16,  R.  S.,  (  5047;  Act  of  1841,  |(  3,  5;  Act  of  1800, 
I  18;  Ai  to  limitatioiis  of  actions  against  the  trustee  Act  of  1867,  ||  2,  14,  R.  S., 
M  5066,  5057. 

In  Kng.:    As  to  stays.  Act  of  1883,  §  10  (2). 

In  Can.:    Act  of  1910,  S  7. 

•CrOM-tef^reocea:    To  the  Uw:    As  to  jurisdiction  of  bankruptcy  court  to  issue  such  orders 
as  may  be  necessary  to  enforce  provisions  of  Act,  §  2  (7),  (15). 
Ezemption  from  arrest  except  order  issued  from  a  court  of  bankruptcy,  {  0-a  (1). 
Jurisdiction  of  district  courts  as  to  plenary  suits  by  and  against  trustees,  §  23; 

as  to  summary  orders  in  respect  to  banlorupt's  property,  §  23. 
Discharge  as  affecting  suits  against  bankrupts,  |  14. 
Prosecution  of  suits  by  trustee,  |  47-a  (2). 
To  the  General  Orders:    Application  for  injunctions  to  stay  proceedings  in  other  courts, 
to  be  decided  by  Judge.    XII  (3). 

1285] 
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SYNOPSIS  OF  SECTION. 
SUITS  BY  AND  AGAINST  BANKRUPTS. 

L  Comparative  Legislation,  286. 

a.  Stays  under  previous  acts^  286. 

b.  Differences  between  previous  acts  and  the  present  law,  287. 

IL  Stays  oi  Suits  Begun  After  Filing  of  Petition,  287. 

a.  Purpose  of  stays  of  suits,  287. 

b.  When  stay  of  after-brought  suits  will  be  granted,  288. 

m.  stays  oi  Suits  Against  Bankrupt,  289. 

a.  Depending  on  dischargeability  of  debt,  289. 

b.  Power  to  grant  stays  discretionary,  291. 

c.  Power  to  stay  should  be  exercised  with  caution,  292. 

d.  Effect  of  proof  of  debt  on  right  of  action,  292. 

IV.  Suits  or  Proceedings  in  Which  Stays  May  be  Granted,  293. 

a.  Suits  or  proceedings  in  rem,  293. 

(1)  In  gbnebal,  293. 

(2)  PrOPEBTT  IN  POSSESSION  OF  STATE  COUBT,  293. 

(3)  PrOCEEDINOS  of  long  STANDING,  294. 

(4)  Proceedings  to  enforce  a  uen,  294. 

b.  Stay  of  proceedings  under  general  assignments,  297. 

c.  Stdts  or  proceedings  in  personam,  297. 

(1)  In  general,  297. 

(2)  When  such  stays  will  be  granted,  298. 

V.  Practice  and  Pleadings,  298. 

a.  Application  to  Staie  court,  298. 

b.  Application  to  bankruptcy  court,  299. 

c.  Papers  and  procedure,  300. 

VI.  Duration,  Modification  and  Vacation  of  Stay,  301 

Vn.  Continuance  of  Suits  by  Trustee,  302. 

a.  Where  bankrupt  is  defendant,  302. 

b.  Where  bankrupt  is  plaintiff,  304. 

c.  Practice,  305. 

Vm.  Lhnitation  on  Suits  by  Trustees,  305. 

a.  Effect  of  Umiiation,  305. 

b.  When  limitation  begins  to  run;  when  estate  is  closed,  306. 


L    COlfPARATIVB  LEGISLATION. 


a.  Stay  under  prerioiti  aots.^ —  The  power  to  stay  suits  concerning  the  person 
or  property  of  the  bankrupt  is  essential  to  the  orderly  administration  of  a 
bankruptcy  law.  This  principle  has  always  been  recognized  in  England; 
and,  while  it  is  not  yet  authoritativdy  settled,  it  seems  that  there  even  an 
inferior  county  court,  sitting  in  bankruptcy,  may  stay  a  suit  on  a  debt  in  a 


§  11-a.] 
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superior,  i.  e.,  the  high  court.^  The  English  statute  also  deprives  a  creditor 
whose  deht  is  provable  in  bankruptcy  of  all  remedies  against  the  bankrupt,  in- 
cluding the  right  to  sue^  during  the  pendency  of  the  proceedings,  save  with  the 
conseoQit  of  the  court.*  In  Canada  the  banfeuptcy  court  has  power,  after  pre- 
sentation of  a  bankruptcy  petition,  to  stay  actions  or  other  proceedings  against 
the  debtor.  After  the  adjudication  such  actions  or  proceedings  are  automatically 
stayed.^  In  this  country,  for  obvious  reasons,  stays  of  proceedings  in  State 
courts  have  been  regarded  with  some  alarm,  and,  as  a  rule,  only  those  author- 
ized by  "  any  law  relating  to  proceedings  in  bankruptcy ''  are  permitted.'  The 
act  of  1841  contained  no  clause  like  that  now  under  discussion,  but,  under  it, 
the  assignee  was  empowered  to  prosecute  or  defend  all  pending  suits,  and  the 
filing  of  a  claim  was  deemed  a  waiver  of  all  other  remedies.  Not  so  the  law 
of  1867,  which,  by  a  specific  grant  of  power  to  order  stays,  supplemented  §  720 
of  theEevised  Statutes  and  rendered  the  jurisdiction  to  enjoin  both  affirmative 
the  virile.     There  is,  however,  a  marked  difference  between  the  provisions  of 

that  and  the  present  law. 

ti.  Differences  between  pTevions  acts  and  the  present  law.— These  differences  may  be  sum* 
marized  thus:  Stays  under  the  former  law  were  mandatory,  if  against  a  suit  on  a  prov- 
able debt  brought  either  before  or  during  the  pendency  of  the  proceeding,  and  lasted  until 
the  time  of  discharge,  unless  there  was  unreasonable  delay  in  obtaining  it;  provided,  however, 
that  the  court  might  permit  the  suit  to  go  as  far  as  judgment,  thus  to  measure  up  the 
amount  of  the  debt.  Stays  of  suits  under  the  present  law  are,  strictly  speaking,  confined 
to  actions  pending  at  the  time  of  the  bankruptcy.  They  are  mandatory  if  before  the 
adjudication,  and  discretionary  after  itJBa  They  cannot  be  granted  against  suits  founded 
on  provable  debts  that  are  not  dischargeable,  and  if  granted,  they  put  an  end  to  all  further 
proceedings,  and  if  granted  after  the  adjudication,  continue  in  force  to  the  determination 
of  the  bankrupt's  right  to  a  discharge.  The  stay  of  suits  against  the  bankrupt  pending 
the  bankruptcy  proceedings,  is  absolutely  necessary  to  give  effect  to  the  present  bank- 
ruptcy act«4 


II.    STAYS  OF  SUITS  BEGUN  AFTER  FILING  OF  PETITION. 

a.  Purpose  of  stays  of  suits. —  If,  as  has  been  said,  a  chief  purpose  of  suxsh 
stays  is  to  prevent  the  harassment  of  the  bankrupt  by  suits^  pending  a  dis- 
charge which  will  be  a  bar,  it  would  seem  that  a  court  of  bankrupte7  could, 
in  its  discretion,  restrain  a  suit  b^gun  after  the  filing  of  the  petition*^  There 
was  no  doubt  about  this  under  the  law  of  1867,  as  the  creditor  who  proved 
elected  his  remedy,  and  the  creditor  who  did  not  could  not  prosecute  his  suit 
to  judgment.^  The  omission  is  perhaps  significant.  Yet,  while  a  suit  began 
on  a  provable  debt  after  the  bankruptcy  would  seem  but  a  shot  into  the  air 
and  likely  to  amount  to  naught  save  a  liquidation  of  the  debt,''  the  rule  that  a 
court  of  bankruptcy  will  «tay  an  after-brought  suit  only  when  and  because 


1.  Baldwin   on   Bankruptcy.   Oth   Ed.,   p.  22. 

t.  Bng.  Bankr.  Act  of  1883,  |  0. 

2a.  Canadian  Bankruptcy  Act  of  1919.  I  7. 

8.  Judicial  Code,  I  266  (formerly  B.  S.,  f 
720).  The  prohibition  of  this  section  against 
enjoining  the  proceedings  of  a  State  court  does 
not  apply  when  any  law  relating  to  bankruptcy 
anthoriies  an  injunction,  nor  does  it  where  the 
proceedings  sought  to  be  enjoined  have  been 
commenced  after  the  Jurisdiction  of  the  Fed- 
eral court  has  attached.  In  re  Russell  et  al  (C. 
O.  A.»  2d  Cir.).  8  Am.  B.  R.  668,  101  Fed.  248. 

9m.  Matter  of  Vadner   (D.  C,  Nev.).  42  Am. 


n.  n,  A€a>,  250  Fed.   614. 

«oi-  is  ^J^i^^   <^-  ^-^   N.  Y.),  8  Am.   B.   B. 
235,  07  Fed.  761. 

flk  Baltimore  Bargain  House  t.  Busby  (Oa. 
Sup.  Ct),  148  Ga.  734,  35  Am.  B.  B.  110,  85  B. 
B.  875. 

€»  See  B.  S.,  ||  5106,  5106,  and  compare,  how« 
ever,  to  the  effect  that  a  suit  might  be  prose- 
cuted, provided  It  did  not  reach  a  Judgment* 
In  re  Ohiradelli,  Fed.  Caa  5.876.  And  see 
Byster  t.  Gaff,  01  U.  S.  621.  28  L.  Bd.  408. 

7.  McDonald  t.  Dayis,  106  N.  T.  606,  12  N. 
E.  4a 
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directed  against  possession  of  the  bankrupt's  property,^  by  no  means  affects 
the  broad  doctrine  here  urged.  Nor  does  the  converse  role,  that  the  court 
will  not  generally  stay  such  a  suit  brought  for  the  purpose  of  asserting  a  valid 
lien  which  attached  before  the  b^inning  of  the  proceeding.® 

b.  When  stay  of  after-brought  suits  will  be  granted. —  It  is  not  necessary 
to  rely  wholly  on  the  terms  of  §  2  (15)  for  power  to  enjoin.  The  stay  can 
be  directed  to  the  plaintiff,  who,  being  doubtless  a  scheduled  creditor,  is  a 
party  to  the  proceeding;  or,  under  §  2  (6),  such  a  plaintiff  can  be  brought 
in,  and  then  stayed.^^  Either  procedure  is  well  within  the  principle  that,  to 
protect  its  jurisdiction,  a  court  will  enjoin  all  paitiea  from  proceedings 
looking  to  the  same  remedy  in  another  court  of  concurrent  jurisdiction.'' 
It  seems  to  be  the  dear  intent  of  the  bankruptcy  act  that  the  administration 
of  a  bankrupt  estate  by  the  bankruptcy  court  shall  not  be  unduly  interfered 
witL'^  Therefore  where  the  result  of  a  suit  in  a  State  court,  brought  after 
the  commencement  of  bankruptcy  proceedings,  will  be  to  deprive  the  bank- 
ruptcy court  of  jurisdiction  over  claims  of  the  plaintiff  against  the  bankrupt 
estate,  an  injunction  order  staying  further  proceedings  in  such  suit  is  proper.'^ 
An  action  in  replevin,'^  or  to  recover  for  the  technical  convefsion  of  goods  con- 
signed to  the  bankrupt  for  sale,'^  or  to  foreclose  a  mortgage  given  by  the  bank- 
rupt over  four  months  before  bankruptcy,'*  or  an  action  to  remove  an  allied 
bankrupt  from  leased  premises  commenced  after  institution  of  the  bank- 
ruptcy proceedings,  may  be  restrained."     So,  an  action  by  a  chattel  mort- 


8.  In  re  Chambera  (D.  C,  R.  I.),  8  Am. 

B.  R.  637,  98  Fed.  865;  In  re  Rusaell  et  al. 
(C.  C.  A.,  2d  dr.),  8  Am.  B.  R.  668,  101 
Fed.  248. 

9.  In  re  San  Qabriel  Sanitoiium  Ck>.   (C. 

C.  A.,  9th  Gir.),  7  Am.  B.  R.  206,  111  Fed. 
892,  holding  that  leave  may  be  granted  to  a 
mortgagee  to  make  the  trustee  in  bankraotcy 
ft  party  defendant  to  foredoaure  prooeemnga 
in  the  State  court,  and  that  a  petition  of  the 
trustee  for  an  injunction  to  restrain  the  fore- 
closure proceedings  in  the  6tate  ooort  was 
properly  deni<>d. 

10.  Byran  ▼.  Bemheimer,  181  U.  S.  188,  6 
AuL  B.  R.  623,  146  L.  Ed.  814. 

11.  Moran  v.  Sturgis,  164  U.  S.  266,  273, 
88  L.  Ed.  981;  Texas  k  Pac  R.  R.  Co.  v.  John- 
son, 161  U.  S.  81,  88  L.  Ed.  81.  See  Hull  ▼. 
Burr  (C.  C.  A.,  1st  Cir.),  80  Am.  B.  R.  688 
206  Fed.  1. 

IS.  In  re  Outman  (D.  C,  N.  T.),  8  Am. 

B.  R.  262,  114  Fed.  1009;  In  re  Kutall  (D. 

C,  K  Y.),  29  Am.  B.  R.  800,  201  Fed.  667, 
citing  teact. 

Intexfexence  with  adminiatratloiL  Although 
this  section  does  not  in  terms  cover  actions 
b^gun  after  the  filing  of  the  petition,  such 
aetions,  in  so  far  as  they  interfere  with  the 
bankruptcy  administration,  are  inoonalBtent 
with  its  ezdusiye  jurisdiction,  and  when  th^y 
do  interfere  they  will  be  enjoined.  Ifatter  of 
Lavery  k  Son  (D.  C,  Mass.),  87  Am.  B.  R. 
606,  236  Fed.  910. 

13.  Bothwell  T.  Fitqrerald  (C.  C.  A.,  0th 
Cir.),  84  Am.  B.  R.  261,  219  Fed.  408. 

14.  An  action  in  replerin  after  an  adjudi- 
eation  in  bankruptcy  cannot  be  commenced 
and  maintained  agamst  the  bankrupt  to  re- 


cover property  in  the  possession  of  and 
claimed  b^  the  bankrupt  at  the  time  of  that 
adjudication,  and  in  the  possession  of  a 
referee  in  bankruptcy  at  the  time  when  the 
action  of  replevm  is  begun.  White  ▼. 
Schloerb,  178  U.  S.  642,  4  Am.  B.  R.  178,  44 
L.  Ed.  1183;  In  re  Russell  et  al.  (G.  €.  A., 
2d  Cir.),  3  Am.  B.  R.  668,  101  Fed.  248. 

Where  a  purchaser  of  goods,  prior  to  the 
finding  of  an  inyoluntary  petition  in  baiUc- 
ruptcy  against  it,  makes  an  assignment  for 
the  benefit  of  creditors,  and  after  the  filing 
of  the  petition  but  before  adjudication  the 
yend(w  instituted  an  action  of  replevin 
against  the  assignee,  claiming  that  the  goods 
had  been  obtained  by  fraud,  the  trustee  is 
entitled  to  an  order  restrainiuff  the  vendor 
from  prosecuting  his  suit.  Matter  of  WeQ- 
made  Gas  ManUe  Co.  (C.  C.  A.,  1st  Cir.), 
37  Am.  B.  R.  7,  233  Fed.  260. 

16.  In  re  Basch  (D.  C,  N.  Y.),  3  Am.  B. 
R.  236,  97  Fed.  761. 

16.  Pbgh  ▼.  Loesel  (C.  C.  A.,  $th  Cir.), 
33  Am.  B.  R.  680,  219  Fed.  417. 

17.  Ejectment  may  be  enjoined  where  it 
would  interfere  with  the  possession  of  the 
bankruptcy  court  In  re  Chambers  (D.  C, 
R.  I.),  3  Am.  B.  R.  637,  98  Fed.  865;  In  re 
Kleinhaus  (D.  C,  N.  T.),  7  Am.  B.  R.  604, 
113  Fed.  107. 

Restraining  interference  with  tenant— la 
the  case  of  In  re  Metz,  Fed.  Cas.  9,609,  an 
injunction  was  granted  restraining  interfer- 
ence with  the  property  of  the  bankrupt  be- 
fore adjudication  m  an  involuntary  proceed* 
ing  and  restraining  the  landlord  from  dis- 
possessing him.  The  injunction  order  waa 
made  after  the  proceedings  to  dispossess  the 
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gagee  to  recover  damages  for  the  alleged  wrongful  taking  of  the  mortgaged 
property  from  his  possession,  may  be  stayed.**  But  a  proceeding  under  a  writ 
of  forcible  detainer  may  not  be  restrain«i** 


a   STATS  OF  SUITS  AGAINST  BANKRUPT. 

a.  Depending  on  disohargeability  of  debt. —  The  section  under  consideration 
provides  for  the  stay  of  a  suit  which  is  founded  upon  a  claim  from  which  a 
discharge  would  be  a  release.  This  dischargeability  of  the  debt  is  made  the 
basis  of  jurisdictioiL  There  can  be  no  stay  under  this  section  unless  the  suit 
is  founded  upon  a  claim  from  which  a  discharge  would  be  a  releasa^  The 
•difference  between  the  present  §  11  and  §  21  of  the  old  law  in.  this  regard  has 
■already  been  noted.^  The  words,  "from  which  a  discharge  would  be  a 
release,"  are  construed  broadly,  and  suits  not  strictly  within  them  are  some- 
times stayed.^  The  word  "  suits  "  is  also  given  a  wide  meaning.  It  includes 
actions  at  law,  suits  in  equity,  and,  in  fact,  any  legal  proceedings  where 
the  personal  liability  of  the  debtor  is  sought  to  be  ftxed.^  It  includes  a  pro- 
<!eeding  under  a  city  ordinance  to  collect  a  debt  which  is  made  a  charge  upon 
the  compensation  due  the  bankrupt  from  the  city.^    It  embraces  legal  steps 


debtors  were  instituted.  Judge  Batchford 
said:  "The  occupation  of  the  premises  by 
the  marshal  was  the  occupation  of  them  by 
the  oourt.  A  landlord  who  lets  premises  to  a 
tenant  to  be  occupied  for  the  purposes  of 
trade  must  be  held  to  do  so  with  the  fuU 
imderstanding  that  the  tenant  may  be  pro- 
<»eded  against  in  bankruptcy,  and  that  the 
bankrupt  oourt  may  be  called  in  to  take 
possession  of  the  goods  of  the  tenant  on  the 
premises.  In  many  cases  it  would  be  im- 
possible to  remove  the  eoods,  before  a  sale 
•of  them,  without  ereat  loss  and  injury." 

IS.  Stay  of  ACtton  by  mortgagee. — Where 
the  day  after  a  chattel  mortgagor  was  ad- 
Jnd^^ed  a  bankrupt,  the  mortgagee  took  pos- 
session of  the  mortgaged  property  and 
brought  an  action  against  the  receiver  in 
bankruptcy  to  recover  damages  for  the  al- 
leged wronj;ful  taking  of  the  property  from 
his  possession,  his  anion  was  stayed  by  tiie 
bankruptcy  court  and  the  judge  in  the  course 
oi  his  opinion  said:  "Ordinarily^  where  a 
receiver  of  the  court  has  merely  general  direc- 
tions to  take  into  his  possession  the  property 
of  the  bankrupt,  and  there  is  a  claim  that  he 
has  taken  the  property  of  a  third  person,  the 
«ourt,  in  conformity  with  general  principles, 
would  leave  him  to  answer  in  any  proper 
forum  for  his  individual  acts,  .  .  .  but 
where  it  appears  without  dispute,  as  it  does 
here,  that  the  third  party  cannot  possibly 
have  any  legal  rights  to  be  established  by  the 
litigation  in  the  State  court,  and  the  result 
of  permitting  it  to  be  continued  would  not 
only  suffer  an  injustice  to  the  receiver  but 
indirectly  tend  to  embarrass  this  court  in  ad- 
ministering the  estate,  the  equitable  powers 
of  the  court  should  be  exercised  both  for  the 

19 


prevention  of  the  injustice  and  to  protect  the 
court's  full  jurisdiction."  In  re  Gutman  & 
Wenk  (D.  C,  N.  Y.),  8  Am.  B.  R.  262,  114 
Fed.  1009. 

19.  In  re  Van  Da  Grift  Motor  Oar  Go. 
(D.  a,  Ky.),  27  Am.  B.  R.  474,  192  Fed. 
1016. 

90.  In  re  Oole  (D.  C.,  N.  Y.),  6  Am.  B.  R. 
780,  106  Fed.  837;  In  re  Baseh  (D.  G.,  N. 
Y.),  3  Am.  B.  R.  236,  07  Fed.  761;  In  re 
Butts  (D.  G.,  N.  Y.),  10  Am.  B.  R.  16,  120 
Fed.  966;  White  v.  Thompson  (C.  G.  A.,  6th 
Gir.),  9  Am.  B.  R.  663,  119  Fed.  868;  In  re 
Sullivan  (Ref.,  N.  Y.),  2  Am.  B.  R  30; 
Gleason  v.  Thaw,  (G.  G.  A.,  3d  Gir.),  26 
Am.  B.  R.  782,  186  Fed.  346;  Matter 
of  Glipper  Mfg.  Ga  (G.  G.  A.,  2d  Gir.),  24 
Am.  B.  R.  683,  179  Fed.  843;  In  re  NuttaU 
(D.  a,  N.  Y.),  29  Am.  B.  R.  800,  201  Fed. 
657;  In  re  Wollock  (D.  G.,  HI.),  9  Am.  B. 
R.  685,  120  Fed.  616;  In  re  Dowie  (D.  G., 
N.  Y.),  29  Am.  B.  R.  338,  202  Fed.  816; 
Continental  National  Bank  v.  Katz  (111.  8up. 
Ct.).  1  Am.  B.  R.  19;  Matter  of  Pyatt  (D.  C. 
Nev.),  42  Am.  B.  R.  462,  257  Fed.  362;  Hatter 
of  Vadner  (D.  C,  Nev.),  42  Am.  B.  R.  466,  269 
Fed.  614. 

See  also  Am.  B.  R.  Dig.  f  021. 

For  debts  that  are  dischargeable  and  those 
that  are  not,  see  discussion  under  Section 
Seventeen,  post.  See  also  Am.  B.  R.  Dig.  II 
1090-1151. 

21.  See  aufira, 

tt.  In  re  Hilton  (D.  C,  N.  Y.).  4  Am.  B.  R. 
774,  104  Fed.  981;  In  re  Basch  (D.  C.  N.  T.).  3 
Am.  B.  R.  235,  97  Fed.  761.  See  also  Ex  parte 
Christy,  3  Hovr.  292. 

23.  In  re  Rosenberg,  Fed.  Caa  12,064;  McKay 
V.  Fnnk,  13  N.  B.  R.  334;  Bailey  v.  Glover,  21 
Wall.  342.  22  L.  Ed.  636. 

24.  In  re  Hlrks  (D.  C,  N.  Y.),  13  Am.  B.  R. 
664,  133  Fed.  739. 
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[§  ll-«- 


afttT  judgment,  such  as  supplementary  proceedings,*  levy  of  execution,** 
judicial  and  sheriff's  sales,^  even  the  distribution  of  the  proceeds  of  suck 
sales^^  though,  were  it  not  for  other  sections  of  the  law,  it  may  be  doubted 
whether  the  word  could  be  extended  so  f ar.^  The  fact  that  the  creditor  who 
is  bringing  the  action  has  been  omitted  from  the  list  of  creditors  on  the  bank- 
rupt's schedule,  does  not  necessarily  prevent  his  action  from  being  stayed,  for 
his  claim  is  still  released  by  discharge,  if  he  has  notice  of  the  bankrupt  pro- 
ceedings.^ It  is  immaterial  upon  the  question  of  jurisdiction  of  the  court  to 
grant  a  stay,  whether  the  determination  as  to  the  dischargeability  of  the  debt 
is  sound  or  unsound;  until  reversed  it  is  binding  and  conclusive  upon  the 
parties.^  In  determining  whether  the  claim  upon  which  the  suit  is  based  is  a 
dischargeable  debt,  the  court  may  be  guided  by  the  pleadings.**  The  court, 
on  motion  to  stay  proceedings  on  a  claim  against  a  bankrupt  pending  his  ap- 
plication for  a  discharge,  passes  upon  the  character  of  the  claim  to  be  stayed, 
but  if  the  claim  is  evidenced  by  a  judgment,  it  will  not,  in  passing  upon  that 
question,  go  behind  the  judgment  as  shown  by  the  record  of  the  action  in  which 
&€/  judgment  resulted.***  The  privilege  of  a  stay  conferred  bv  this  section  is 
to  be  accorded  in  both  voluntary  and  involuntary  bankruptcy.** 


t5.  In  re  De  Lany  A  Co.  (D.  C,  N.  T.)>  10 
Am.  B.  R.  634,  124  Fed.  280;  In  re  De  Long 
(Ref.,  N.  Y.),  1  Am.  B.  R.  06;  m  re  Adams 
(Rel,  N.  Y.y,  1  Am.  B.  R.  04;  In  re  Kletchka 
(D.  C.  N.  Y.),  1  Am.  B.  R.  470,  92  Fed.  901; 
Matter  of  Francisco  (D.  C,  N.  Y.),  41  Am.  B. 
B.  S7,  246   Fed.   216. 

See  also  Am.  B.  R.  Dig.  I  934. 

A  eontiauatlon  of  a  stejr  of  preeeedtiigs  s«p- 
plemeotary  to  execntloii  may  be  granted  and  a 
motion  by  a  judgment  creditor  to  vacate  such 
stay  denied,  for  the  Judgment  debtor,  is 
entitled  to  hsTe  the  matter  disposed  of  In  the 
bankruptcy  proceedings.  In  re  Burae  (D.  C, 
N.   Y.),  19  Am.  B.   R.  51,  165  Fed.  70S. 

The  effect  of  an  Injimctloii  Issued  by  a 
court  of  bankruptcy,  enjoining  a  Judgment 
creditor  of  a  bankrupt  and  his  attorneys,  and 
his  and  their  servants  and  agents  from  taking 
any  further  proceedings  in  an  action  In  a  State 
court  is  to  restrain  the  creditor  and  his  at- 
torneys from  taking  proceedings  in  a  State 
court  to  punish  the  bankrupt  for  an  alleged 
contempt  committed  before  the  adjudication  in 
bankruptcy.  In  re  Fortunato  (D.  C,  N.  Y.), 
9  Am.  B.  B.  630L  128  Fed.  622.  But  the  pro- 
tection of  a  stay  of  supplementary  proceedings 
Is  personal  to  the  bankrupt  and  does  not  ex- 
tend to  those  Jointly  liable  ns  Judgment  debt- 
ors with  him.  As  to  the  latter  no  stay  should 
be  allowed.  Id  re  De  Long  (Rel,  N.  Y.).  1  Am. 
B.  R«  66w 

After  an  estate  la  baakmptcj  baa  beea  ad- 
mlalstered  and  the  bankrupt  discharged,  the 
bankruptcy  court  will  not  grant  nn  order  re- 
straining further  action  in  supplementary  pro- 
ceedings in  the  State  court  or  determine 
whether  the  State  court  Judgment  sought  to  be 
enforced  has  been  released  by  the  bankrupt's 
discharge.  Matter  of  Madden  (D.  C,  N.  J.), 
43  Am.  B.  R.  462,  257  Fed.  58t 

26.  KzeeatloB  ea  a  Judgment  recorered  after 
.  the  filing  of  the  bankrupt's  petition  in  an  ac- 
tion pending  at  the  time  or  the  adjudication 
may  be  stayed.  In  re  Beerman  (D.  C.,Oa.),  7 
Am.  B.  R.  434,  112  Fed.  663.  Where  the  per- 
sonal property  of  the  bankrupt  at  the  date  of 
the  adjudication  Is  subject  to  the  lery  of  a 
pending  execution,  the  right  of  the  court  to 
enjoin  the  execution  creditor,  if  the  execu- 
tion is  an  unlawful  preference  and  contrary 
to  the  proTlsions  of  the  bankruptcy  act  !• 
clear.  In  re  Kimball  (D.  C,  Pa.),  8  Am.  B. 
R.  161,  97  Fed.  29 :  Blake,  MoiBt  A  Towns  t. 
Francis- Valentine  Co.  (D.  C,  Ctl.)»  1  Am.  B. 
B.  372,  89  Fed.  695. 


«*l-*i'*  '*  Northrop   (Ret,   N.  Y.),  1  Am.  B. 
R.  427. 

If,  after  an  atUduneiity  and  before  jiidg- 

ment,  an  insolvent  is  adjudicated  a  bankmpt 
within  four  months,  etc.,  and  properly  pleade 
the  disoharge,  but  the  State  court  refuses  ta 
regard  it,  and  nevertheless  renders  judgment 
of  condemnation,  and  directs  a  safe  of  the 
property,  the  receiver  or  trustee  is  entitled 
to  an  inj'unction  and  mandatory  order  to  its 
officer  to  surrender  possession.  In  re  Tune 
(D.  a,  Ala.),  8  Am.  B.  R.  285,  115  Fed.  906. 
S8.  A  sheriff  may  be  restrained  from  pay* 
ing  over  to  a  j'udgment  creditor  the  proceeda 
of  a  sale  of  personal  property  of  a  bankrupt 
upon  an  execution  issued  upon  a  j'udgment 
obtained  within  four  months  pri(v  to  the  ad- 
judication of  the  insolvent  debtor  as  a  bank- 
rupt.   In  re  Kenney  (D.  G,  N.  Y.),  »  Am. 

B.  R.  494,  95  Fed.  427. 

2S?-97%?d.^7(5!'   ^'''  ^•'  ^-  ^'^'  *  ^"-  ^-   ^ 

80.  In  re  Beerman  (D.  C,  Ga.),  7  Am.  B.  B. 
434,  112  Fed.  663,  citing  Collier  on  Bankruptcy. 
3d  ed.,  page  128. 

81.  Wagrner  V.  U.  S.  (C.  C.  A.,  6th  ar.).  ♦ 
Am.  B.  lU  596,  104  Fed.  133;  In  re  tfostln  (D. 

C,  Ala.),  21  Am.  B.  R.  147,  166  Fed.  606. 

82.  In  r«  Adler  <C.  C.  A.,  2d  Clr.).  18  Am,  B. 
R.  240.  144  Fed.  659;  Matter  of  Lusch  (D.  C. 
N.   Y.).  42  Am.  B.  R.  246,  251  Fed.  816.. 

Ste.  Matter  of  Lusch  (D.  C,  N.  Y.),  42  Am. 
B.   R,   246,   251   Fed.   316. 

83.  In  re  Geister  (D.  C,  Iowa),  8  Am.  B.  B. 
228,  97  Fed.  322. 

Stay  where  previous  volmtarj  petition  was 
within  six  years.— A  bankrupt,  who  has  been 
discharged  upon  his  voluntarv  petition  within 
six  years,  is  not  entitled  to  have  a  suit  by  a 
creditor  in  the  State  court  stayed  until  ap- 
plication for  discharge  is  presented  and  acted 
upon  by  the  court  in  his  present  voluntary 
proceeding.  This  because  none  of  the  debts 
existing  against  the  bankrupt  at  the  time  of 
his  second  adjudication  can  be  discharged, 
and,  further  because  the  assets  in  the  custody 
of  the  bankruptcy  court  will  in  no  wise  be 
affected  by  the  suit  in  the  State  court.  Mat- 
ter of  Johnson  (D.  C,  Ala.),  87  Am.  B.  B.  087^ 
288  Fsd.  841 
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b.  Power  to  grant  stays  ducretionary. —  Bankruptcy  courts  liave  the  right  and 
jiower  to  enjoin  not  only  the  officers  of  the  State  courts  but  to  stay  the  pro- 
ceedings of  the  courts  themselves  when  necessary  to  the  administration  of  the 
bankruptcy  act."  The  power  given  by  this  section  to  stay  a  suit  upon  a 
dischargeable  debt  is  discretionary  with  the  court,  and  the  discretion  should 
not  be  interfered  with  unless  it  has  been  abused.^  The  discretion  conferred 
should  not  be  exercised  unless  the  claim  is  clearly  dischargeable,'^  and  only 
after  the  court  has  examined  into  the  equities  of  any  application  made  there- 
for." The  power  should  be  exercised  by  the  court  as  the  interests  of 
the  bankrupt's  estate  shall  require;  there  may  be  cases  when  it  will  appear 
to  the  court  that  it  is  to  the  advantage  of  the  estate  that  the  suit  should  be 
defended  rather  than  stayed.^  Where  the  suit  involves  but  a  question  of  fraud, 
to  which  a  discharge  cannot  be  pleaded,  its  prosecution  should  not  be  stayed.'* 
An  action  brought  in  good  faith  against  the  bankrupt  for  damages  for  an 
alleged  deceit  in  obtaining  a  loan  of  money  should  not  be  stayed,  for  a  judg- 
ment in  such  an  action  is  not  dischargeable.^  If  the  trustee  has  no  interest 
in  the  claim  sued  upon,  the  court  should  not  intervena*^  Where  creditors 
seek  judgments  against  a  bankrupt  corporation  to  enable  them  to  proceed 
against  stockholders  upon  their  unpaid  subscriptions,  it  has  been  held  proper  to 


S4.  McLoaghlin  ▼.  Knop  (D.  C,  La.).  32  Am. 
B.    R.   682,  214   Fed.  260. 

85.  In  re  Lesser  (C.  C.  A..  2d  Clr.),  3  Am.  B. 
R.  758.  100  Fed.  433;  New  River  Coal  Land 
Co.  ▼.  Ruffner  Bros.  (C.  C.  A.,  4th  Clr.),  21 
Am.  B.  R.  474,  165  Fed.  881;  Simpson  t. 
TooUe.  etc.,  Co.,  (Sup.  Ct.,  Okla.),  42  Okl.  275, 
32  Am.  B.  R.  551.  141  Pac  448,  clUnff  Collier 
on  Bankruptcy  (8th  Ed.),  236;  Moore  t.  Green 
(C.  C.  A.,  4th  Clr.),  16  Am.  B.  R.  648,  145  Fed. 
472;  Smith  t.  Miller  (Mass.  Sap.  Jud.  Ct.),  39 
Am.   B.   R.   62.  115   N.   E.  243. 

Review  of  discretion. —  Wliere  the  only 
effect  of  the  staying  order  upon  the  proceed- 
ings in  the  State  court  will  be  to  prevent  ex- 
amination of  the  bankrupt  in  supplementary 
proceedings  for  the  purpose  of  oDtainlng  in- 
formation which  might  be  useful  in  the  prose- 
cution of  a  creditor's  bill  in  equity,  and  where 
such  information  can  be  easily  obtained  in 
the  District  Court,  there  is  no  occasion  to 
review  the  exercise  of  its  discretion.  In  re 
Lesser  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  B.  758, 
100  Fed.  433. 


See  also  Am.  B.  B.  Dig.  %  920 

ae.  In 

B.  R.  30. 


ae.  In  re  Sullivan   ( 


N.  Y., 


Bef.),  2  Am. 


87.  In  re  Mercedes  Import  Co.  (D.  C,  N. 
Y.),  20  Am.  B.  B.  648,  revd.  on  other 
grounds,  21  Am.  B.  B.  590,  166  Fed.  427. 

Suits  to  recover;  income  from  trust  funds. 
— ^An  order  of  the  District  Court,  entered 
upon  the  commencement  of  bankruptcy  pro- 
ceedings, staying  the  prosecution  of  suits  by 
creditors  under  section  98  of  the  New  York 
Real  Property  Law  to  reach  the  surplus  of 
income  due  the  bankrupt  frcnn  trust  funds, 
may  be  vacated  and  similar  suits  prosecuted 
to  judgment  with  the  assent  of  the  trustee. 
The  District  Court  might,  however,  have  al- 
lowed the  original  suits  to  be  prosecuted  to 
judgment  so  as  to  liquidate  the  claims  of  the 
creditors.  Matter  of  Buchanan  (C.  C.  A., 
2d  Cir.),  33  Am.  B.  B.  638,  219  Fed.  492. 


38.  Matter  of  Penn  Development  Co.  (D. 
C,  C&l.),  33  Am.  B.  B.  759,  220  Fed.  222; 
In  re  St.  Albans  Foundry  Co.  (Bef.,  Vt.), 
4  Am.  B.  B.  594,  holding,  that  where  a  bank- 
rupt had  been  summoned  as  trustee,  or  gar- 
nishee, before  his  bankruptcy,  in  a  suit 
against  one  of  his  creditors,  retumaMe  after 
the  bankruptcy  proceedings  were  commenced, 
no  interests  of  the  bankrupt's  creditors  or 
estate  being  affected,  there  is  no  reason  why 
the  receiver  or  trustee  of  the  bankrupt  es-, 
state  should  not  be  held  to  respond  in  said 
suit,  imder  the  direction  of  the  bankruptcy 
court,  with  such  disclosure  as  is  practicaible. 

Action  on  bond. — ^Where  a  bond  given  after 
the  enactment  of  the  bankruptcy  i^  of  1898, 
by  a  con>oration  to  secure  a  claim  against  a 
bankrupt  required  the  entrv  of  judgment 
against  the  oolij|ror  as  a  condition  precedent 
to  recovery  against  the  tmretv,  and  the  cor- 
poration is  adjudicated  a  bankrupt,  an  order 
of  the  bankruptcy  court  restraining  an  action 
upon  the  bond  by  the  creditor  to  whom  it 
was  given  will  be  reversed,  and  the  Strte 
court  left  free  to  deal  with  the  action  ac- 
oordinff  to  its  own  nractice.  Matter  of  Mer- 
cedes Import  Oo.  ((3.  C.  A.,  2d  Cir.),  21  Am. 
B.  B.  696,  166  Fed.  427,  revg.  20  Am.  B.  B. 
648. 

89.  In  re  Cole  (D.  C,  N.  Y.),  6  Am.  B.  B. 
780,  106  Fed.  837;  In  re  WoUock  (D.  C, 
Til.),  9  Am.  B.  B.  685,  120  Fed.  516;  Mackel 
V.  Bochester  (D.  C,  Mont),  14  Am.  B.  B. 
429,  136  Fed.  904. 

40.  In  re  Lawrence  (D.  C,  Ala.),  20  Am. 
B.  B.  698,  163  Fed.  131. 

41.  Orr  V.  Tribble  (D.  C,  Qa.),  19  Am.  B. 
B.  849,  168  Fed.  897;  Matter  of  Mercedes 
Import  Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  B. 
590,  166  Fed.  427,  re^.  20  Am.  B.  B.  648; 
In  re  Federal  Biscuit  (5).  (C.  C.  A.,  2d  dr.), 
29  Am.  B.  B.  393,  203  Fed.  37. 
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permit  them  to  prosecute  their  claims^  although  actions  to  enforce  such  daimB 
were  commenced  subsequent  to  the  proceedings  in  bankruptcy  against  the 
corporation***  The  stay  should  usually  be  granted  (1)  if  the  bankrupt  is 
threatened  with  arrest  or  will  be  needlessly  harassed;**  (2)  if  the  suit  is  not 
in  judgment ;  and  even  after  judgment,  if  the  rights  of  the  general  creditors, 
not  parties  to  the  suit,  will  be  jeopardized  by  further  proceedings  in  the  State 
courts;**  or  (8)  if  the  judgment  is  founded  on  a  transaction  which  is  an  act 
of  bankruptcy,  or  a  fraud  upon  the  creditors  or  upon  the  law.*** 

0.  Power  to  stay  should  be  exercised  with  caution. —  It  follows  on  the  very 
nature  of  the  power  to  stay  that  it  should  be  exercised  with  caution.  The 
right  to  enjoin  has  often  been  too  broadly  expressed.*^  There  is  nothing  in  the 
bankruptcy  act,  per  se,  which  either  requires  or  justifies  the  issuance  of  a  writ 
of  injunction  under  any  circumstances  less  formidable  than  would  be  required 
to  justify  its  issuance  in  any  other  equitable  proceeding.  It  will  be  issued,  and 
its  use  is  intended,  to  prevent  the  infliction  of  threatened  or  imminent,  and 
not  mere  possible  injury.*^  Many  of  the  cases  are  wayward  guides.  At  the 
same  time,  it  is  impossible  to  phrase  any  exact  rule.  The  present  tendency 
is  toward  limitations  on  the  power,  rather  than  its  opposite.** 

d.  Effect  of  proof  of  debt  on  right  of  action. —  This  was  much  debated  under 
the  former  law,  which  in  terms  provided  that  he  who  proved  his  debt  in  bank- 
ruptcy waived  his  right  to  enforce  it  by  any  other  legal  remedy.     But  the 

4S.  In  re  Remington  Auto  ft  Motor  Co.  (D. 
€.),  N.  Y.),  9  Am.  B.  R.  633,  119  Fed.  441. 

Tlie  dischaixe  of  a  corporation  does  not 
prevent  creditors  from  taking  judgment  in  a 
State  court  against  the  corporation  in  such 
limited  form  as  may  enable  them  to  reap  the 
bendit  of  the  stockholders'  or  directors^  lia- 
bility. The  judgment  rendered  wiU  not  be 
against  the  person  or  property  of  the  bank- 
rupt, and  has  no  further  effect  than  to  enable 
the  plaintiff  to  chaige  the  directors  or  stock- 
holders in  accordance  with  the  State  statute. 
In  re  Miurshall  Paper  Co.  (C.  C.  A.,  1st  Cir.) , 
4  Am.  B.  R.  468,  102  Fed.  872,  overr.  2  Am. 
B.  R.  653,  95  Fed.  419. 

Enjoining  sale  of  corporate  property  in 
•qnity  suit. — Where  a  large  majority  of  the 
creditors  of  the  corporation  desire  a  sale  of 
its  property,  imder  an  order  of  the  court 
whidi  appointed  the  receiver,  and  no  rights 
of  minority  creditors  who  did  not  intervene 
in  the  eauity  action  wiU  be  in  any  way 
affected,  the  bankruptcy  court,  upon  the  filing 
of  a  bankruptcy  petition  by  them  against  the 
corporation,  will  not  restrain  such  sale  of  its 
property.  In  re  Edward  EUsworth  Co.  (D. 
C.,  «.  Y.),  23  Am.  B.  R.  284,  173  Fed.  699. 

The  prosecution  of  a  suit  instituted  by  the 
■tockholden  of  a  bankrupt  corporation,  prior 
to  bankruptcy,  against  a  bankrupt  corpora- 
tion should  not  1^  stayed,  where  it  appears 
that  the  receivers  appointed  in  such  suit  have 
turned  over  to  bankrupt's  trustees  all  its 
assets,  with  the  exception  of  certain  choses 
in  action  against  two  of  the  bankrupt's  di- 
rectors against  whom  a  suit  by  such  receivers 
is  pending,  and  there  is  a  legitimate  scope 
for  the  judgment  of  the  State  court,  which 
might  be  limited  so  as  not  to  interfere  with 
the  jurisdiction  of  the  bankruptcy  court.    In 


re  United  Wireless  Telegraph  Co.  (D,  C,  K. 
T.),  28  Am.  B.  R.  394,  106  Fed.  163. 

48.  In  re  Nuttall  (D.  C,  N.  Y.),  29  Am. 
B.  R.  800,  201  Fed.  557,  citing  text 

44.  Broach  v.  Mullis  (D.  C,  Qa.),  36  Am. 
B.  R.  841,  228  Fed.  651. 

46.  Southern  Loan  ft  Trust  Co.  v.  Benbow 
(D.  C,  N.  Car.),  3  Am.  B.  R.  9,  96  Fed.  514; 
In  re  Globe  Cyde  Works  (Ref.,  N.  Y.),  % 
Am.  B.  R.  447.  In  both  of  these  cases  it  was 
said  that  the  injunction  should  never  be 
granted  if  the  judgment  has  ripened  into  an 
execution  sale,  provided  the  State  court  haa 
or  can  be  given  jurisdiction  of  the  parties 
interested  in  the  distribution,  including  th» 
general  creditors  represented  by  the  tnuto» 
m  bankruptcy. 

46.  In  re  Rogers  (Ref.,  Ky.),  1  Aul  B.  JL 
541;  In  re  St.  Albans  Foundry  Co.  (ReL» 
Vt),  4  Am.  B.  R.  594. 

47.  Mere  possibility  of  action. —  A  bank- 
ruptcy ocviH^  t^Km  the  filing  of  an  inv^un- 
tary  petition  in  bankruptcy,  should  iiot» 
as  of  course,  and  without  any  all^ation 
or  'proof  of  a  threatened  invasion  of 
the  rights  of  any  creditor,  issue  an  in- 
junction enjoining  the  further  prosecution 
of  a  suit  in  a  State  court  for  a  provable  debt 
against  the  bankrupt,  because  of  the  mere 
possibility  of  action  being  taken  which  will 
be  injurious  to  the  rights  of  creditors,  and 
in  the  absence  of  application  to  the  State 
court  for  relief.  Matter  of  Penn  Develop- 
ment Co.  (D.  C,  Cal.),  33  Am.  B.  R.  759, 
220  Fed.  222. 

48.  In  re  Ward  (D.  C,  Mass.),  6  Am.  B. 
R.  215,  104  Fed.  985,  a  case,  at  least  since 
the  amendatory  act  of  1903,  of  doubtful  au- 
thority on  the  point  there  decided.  Compare 
In  re  Currier  (Ref.,  N.  Y.),  5  Am.  B.  R.  639. 
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better  opinion  was  that  the  waiver  endured  only  until  a  discharge  was  granted 
or  refused.  The  amendatory  act  of  1874  made  this  view  also  the  written  law. 
That  the  same  is  the  law  to-day,**  with  the  exception  that  a  suit  may  probably 
be  begun  and,  unless  stayed,  prosecuted  to  judgment,  is  undoubtedly  true.  So 
also  is  the  old  time  rule  that  the  remedy  thus  suspended  comes  into  being  the 
moment  the  discharge  is  granted  or  denied.^  But  the  State  court  does  not  lose 
jurisdiction.'^  The  stay  is  directed  to  the  suitor,  not  the  court,  and  the  latter 
may  go  on  if  the  cause  is  moved  by  the  person  enjoined,  and  a  judgment 
resulting  will  be  valid."^  The  remedy  of  a  party  thus  aggrieved  is  in  con- 
tempt proceedings.  It  is  important,  however,  to  note  that,  if  a  stay  is  not 
granted  and  the  suit  proceeds  and  judgment  is  entered  after  the  discharge,  the 
Tatter  cannot  be  set  up  as  a  release  to  the  judgment.*^  A  stay  of  a  suit  pending 
in  the  State  courts  effected  by  an  injunction  issued  by  a  court  in  bankruptcy 
is  not  a  dismissal  of  the  suit.  It  does  not  defeat  the  cause  of  action  pending  in 
the  State  court;  it  merely  suspends  the  proceedings  as  long  as  the  injunction 
is  in  force." 


IV.    SUITS  OR  PROCEEDIIIGS  IN  WHICH  STAY  MAY  BE  GRAHTBD. 

a.  Suits  or  proceedings  in  rem.— (1)  In  gbnbkal. —  The  general  rule  is 
that  the  court  that  has  acquired  jurisdiction  of  the  res  will  retain  it  If  the 
property  has  come  into  the  possession  of  the  bankruptcy  court  any  suit  or 
proceeding  tending  to  interfere  with  such  possession  may  properly  be  stayed 
Thus,  a  Federal  court  will  restrain  a  replevin  creditor  proceeding  in  a  State 
court  against  property  in  the  custody  of  the  Federal  Court.**  If  the  property 
sued  for  was  not  claimed  by  the  bankrupt,  nor  included  in  his  schedule,  the 
bankruptcy  court  has  no  jurisdiction  to  stay  a  suit  brought  in  a  state  court  to 
recover  the  property  from  one  who  claimed  to  have  purchased  it  from  the 
trustee.** 

(2)  Peopbbty  in  possession  of  state  courts. —  The  court  will  refuse 
a  stay  in  most  cases  where  the  State  court  is  in  possession,*^''  or  where  the  bank- 
rapt  had  no  legal  or  equitable  title  to  the  property  sought  to  be  replevined.*^ 


49.  Reed  ▼.  Equitable  Trust  Co.  (Sup.  Ct.. 
Ga.),  115  Q«.  780.  8  Am.  B.  II.  242.  42  S.  K. 
102;  Ryana  t.  RoungavlUo  (Sup.  Ct.,  Ga.),  115 
Oa.  684,  8  Am.  B.   R.  236,  42  S.  E.  100. 

66.  In  re  Rosenberg,  Fed.  Cas.  12,064. 

Stay  of  suit  In  State  court  dissolTod  by  dls- 
charscL— Where  «the  district  court  stayed  a 
suit  In  another  State  for  the  purpose  of  en- 
abling the  bankrupt  to  plead  his  discharge 
when  he  had  obtained  it,  it  becomes  the  duty 
of  the  court  upon  the  granting  of  auch  dis- 
charge to  the  bankrupt  to  vacate  its  previous 
stay  and  remit  both  parties  to  their  rights, 
remedies  and  defenses  under  the  law.  In  re 
Ropenthal  (D.  C.  N.  Y.).  6  Am.  B.  R.  7W,  108 
Fed.  368.  „     , 

51.  Blndell  v.  Smith  (Eq.,  N.  J.),  61  N.  J. 
Eq.  C54.  5  Am.  B.  R.  40,  47  Atl.  456. 

52,  Flanagan  v.  Pearson,  14  N.  B.  R.  37; 
Bwart  V.  SchwartB,  48  N.  Y.  Super.  390;  Wood 
V.  nazen,  16  N.  B.  R,  491;  In  re  Irving,  Fed. 

Cas.  7.073.  .-»  „    « 

58.  Dlmock  V.  Revere  Copper  Co.,  117  u.  S. 
669,  29  Ii.  Ed.  994;  McDonald  v.  Davis,  106  N. 
Y.  506,  12  N.  B.  40. 

64.  New  -  River  Coal  Land  Co.  v.  RufTner 
Bros.  (C.  C.  A..  4th  Clr.).  21  Am.  B.  R.  474,  166 
Fed   881. 

64a.  EJcetment  prooeedlngs  may  be  tempor- 
arily enjoined  to  give  a  receiver  opportunity  to 
decide  whether  or  not  to  defend  and  try  to  re- 


tain the  lease  for  the  benefit  of  the  estate. 
Mutter  of  Lombardy  Inn  Co.  Inc.  (D.  C,  Mass.), 
44  Am.   B.   R.  444. 

65.  In   re  Russell    (C.  C.  A.,  2d  Clr.),  3  Am. 

B.  R.  668,  101  Fed.  248;  In  re  Chambers. 
Calder  &  Co.  (D.  C,  R.  I.),  3  Am.  B.  R.  637. 
08  Fed.  865;  In  re  Seebold  (C.  C.  A.,  6th  Cir.). 
5  Am.  B.  R.  358,  106  Fed.  910. 

66.  In  re  Bluestone  Bros.  (D.  C.  W.  Va.),  23 
Am.  B.  R.  264,  174  Fed.  53.  See  also  Matter 
of  Amy  (C.  C.  A.,  2d  Cir.),  45  Am.  B.  R.  16. 
263  Fed.  8. 

57.  Carter  v.  Hobbs  (D.  C,  Ind.).  1  Am.  B. 
R.  216.  92  red.  594;  In  re  Price  (D.  C.  N.  Y.), 
1  Am.  B.  R.  C06,  92  Fed.  987;  Keegan  v.  King 
(D.  C,  Ind.).  3  Am.  B.  R.  79,  96  Fed.  758;  In 
re  Seebold  (C.  C.  A.,  6th  CMr.),  5  Am.  B.  R.  358. 
106  Fed.  910:  In  re  Russell  <C.  C.  A..  2d 
Cir.),  8  Am.  B.  R.  668,  101  Fed.  248:  In  re 
Wells  CD.  C.  Mo.),  8  Am.  B.  R.  75,  114  Fed. 
222;  Abney-Bnrnes  Co.  v.  Davy -Pocahontas  Coal 
Co.  (W.  Va.  Sup.  Ct.  of  App.),  43  Am.  B.  R. 
269.  98  S.  E.  298,  citing  Collier  on  Bankruptcy 
(11th  ed.).  203.    Compare  also  In  re  Neely  (D. 

C,  N.  Y.),  5  Am.  B.  R.  836,  108  Fed.  371,  as 
modified  by  s.  c.  on  appeal,  7  Am.  B.  R.  312, 
113  Fed.  210. 

58.  In  re  Smith  (D.  C,  R.  I.),  9  Am.  B.  R. 
690,  119  Fed.  1004;  Matter  of  Kant^r  &  Cohen 
(C.  C.  A.,  2d  Cir.).  9  Am.  B.  R.  372,  121  Fed. 
984,  68  C.  C.  A.  260. 
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But  the  rule  yields,  however,  where  the  possessiou  of  the  State  court  is  (1)  the 
result  of  a  fraud  on  the  law,  or  (2)  of  a  lien  declared  void  or  voidable  under 
the  law.  But  if  the  lien  is  by  a  judgment  creditor's  suit  begun  more  than 
four  months  before  the  bankruptcy,  a  stay  will  not  be  granted,**® 

(8)  Pbogeedinos  of  long  standing. — ^A  distinction  is  drawn  as  to  the 
power  of  a  bankruptcy  court  to  enjoin  proceedings  of  long  standing  in  a  State 
court,  in  which  such  court  has  acquired  complete  jurisdiction  of  ihe  person 
and  property  of  the  bankrupt  before  the  bankruptcy  proceedings  were  com- 
menced and  the  power  to  enjoin  proceedings  instituted  within  four  months  of 
the  filing  of  the  petition  in  bankruptcy.  In  the  latter  case  the  power  is 
properly  exercised.*^  Where  a  proceeding  was  commenced  long  prior  to  lie 
proceedings  in  bankruptcy,  and  the  property  in  controversy  was  under  the 
control  and  in  the  possession  of  a  receiver  appointed  by  the  State  court,  a  bank- 
ruptcy court  cannot  enjoin  the  proceedings  or  order  the  property  turned  over 
to  the  trustee  in  bankruptcy.*'^ 

(4)  Proceeding  to  enforce  a  uen. —  Where,  within  the  four  months, 
period,  an  action  to  enforce  a  lien  is  brought  in  a  State  court  against  a  bank- 
rupt, and  his  entire  property  is  involved  in  the  litigation,  the  bankruptcy  court 
has  jurisdiction  to  stay  further  proceedings  in  the  action-^  But  it  has  been 
held  that  where  before  filing  a  petition  against  an  involuntary  bankrupt,  a 
creditor  brings  an  attachment  suit  in  a  State  court  to  enforce  an  asserted 
right  in  rem  the  bankruptcy  court  is  without  jurisdiction  to  stay  such  suit  after 
the  State  court  has  acquired  jurisdiction  of  the  res.^    •Stays  of  proceedings 


6».  Metcalf  V.   Barber,    1S7   U.  S.   Ifl5,  9  Am. 

B.  U.  36.  47  L.  Bd.  122,  revg.  In  re  Lesser  (C. 

C.  A.,  2d  Cir.),  5  Am.  B.  R.  320,  106  Fed.  201. 
and  H.  v..  3  Am.  B.  R.  815,  100  Fed.  433;  Abney- 
Barnes  Co.  v.  Dary- Pocahontas  Coal  Co.  (W. 
Va.  Sup.  Ct.  of  App.).  43  Am.  B.  R.  200,  08  S. 
B.  208,  citing  Collier  on  Bankruptcy  (11th  ed.), 
294;  Griffin  v.  Lenhart  (C.  C.  A..  4th  Clr.),  46 
Am.  B.  B.  221,  200  Fed.  071. 

Stay  of  execution. —  In  the  case  of  White  t. 
Thompson  (C.  C.  A.,  5th  dr.),  9  Am.  B.  R. 
«53,  119  Fed.  866,  50  C.  C.  A.  306,  it  was  held 
that  an  injunction  restraining  proceedings  for 
the  disposition  of  property  duly  levied  on  un- 
der an  execution.  Issued  upon  a  Judgment  more 
than  a  year  prior  to  the  adjudication  in  bank- 
ruptcy of  the  debtor  is  unwarranted.  Contra: 
In  re  Baughman  (D.  C,  Pa.),  15  Am.  B.  R.  23, 
138  Fed.  742,  where  Judge  Archbold  holds  that 
a  sale  of  the  bankrupt's  property  under  an 
execution  issued  upon  a  Judgment  more  thai\ 
four  months  prior  to  his  adjudication  may  be 
stayed;  In  re  Vastbinder  (D.  C,  Pa.),  13  Am. 
B.  R.  148,  132  Fed.  718:  Matter  of  Pollman 
(Ref..  N.  Y.),  16  Am.  B.  R.  144.  See  also  Nat. 
Bank  r.  Hobbs  (C.  C.  Ga.),  9  Am.  B.  R.190. 
118  Fed.  626. 

00.  New  River  Coal  Land  Co.  v.  Ruflfner 
Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474,  166 
Fed.  881:  Virginia  Iron,  Coal  &  Coke  Co.  ▼. 
Olcott  (C.  C.  A.,  4th  Cir.).  28  Am.  B.  R.  321. 
197  Fed.  730;  Bear  &  Co.  v.  Chase,  3  Am.  B. 
R.  740.  99  Fed.  920. 

Ifinjolning  prosecution  of  attachment  snit. — 
Within  four  months  prior  to  the  defendant's 
bankruptcy,  petitioner  commenced  an  action  in 
a  State  court  upon  a  claim  provable  in  bank- 
ruptcy. A  warrant  of  attachment  was  issued 
in  such  action  and  the  attachment  made  was 
discharged  by  a  surety  company's  bond.  One 
of  the  bankrupt's  directors  entered  into  an 
agreement  with  the  surety  company  and  to  se- 
cure him  against  loss,  bankrupt  conveyed  cer- 
tain  real   estate  to   be  held  in   trust  for  him. 


Upon  bankruptcy  interrenlng,  held,  that  since, 
in  the  circumstances,  the  prosecution  of  th« 
suit  might  result  In  a  depletion  of  the  assets 
of  the  estate,  a  stay  would  be  for  the  benelit 
of  the  estate  and  should  be  granted.  In  re 
Federal  Biscuit  Co.  (C.  C.  A.,  2d  Cir.),  29  Am* 
B.    R.  393.   208   Fed.  37. 

01.  Pickens  v.  Dent,  187  T.  S.  177,  9  Am.  B, 
R.  47,  47  L.  Ed.  128.  affg.  5  Am.  B.  R.  644.  lOQ 
Fed  663. 

OS.  New  'River  Coal  Laud  Coi  v.  Ruffnei: 
Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474,  16S 
Fed.  881. 

After  fonr  rnvntha.*-  It  has  been  held  that  thm 
proceedings  in  the  State  court  may  be  stayed 
even  though  they  were  begun  more  than  four 
months  before  the  Institutions  of  bankruptcy  pro- 
ceedings. Matter  of  Orafton  Gas  &  Elec.  Light 
Co.  (D.  C,  W.  Va.),  42  Am.  B.  R.  568»  253  Fed. 
008. 

68.  Tennessee  Producer  Marble  Co.  v.  Grant 
(C.  C.  A.,  3d  Dr.),  14  Am.  B.  R.  288,  135  Fed. 
332.  Contra,  Matter  of  Rodrigues  (D.  C.»  Porto 
Rico),  40  Am.  B.  R.  085,  10  P.  R.  Fed.  200; 
Matter  of  LlUenthal  (C.  C.  A.,  9th  Cir.),  43 
Am.   B.   R.  065,  266  Fed.  819. 

Proee«ds  of  sale  In  possession  of  State  comrt. 
—  Where,  prior  to  the  filing  of  a  petition  iu 
bankruptcy,  lienors  of  the  bankrupt  commenced 
an  action  to  foreclose  their  Ileus  under  the 
State  statute,  and  the  property  was  sold  and 
the  money  paid  into  court  after  the  petition 
was  filed,  and  the  State  Judge,  prior  to  the  is- 
suance of  a  restraining  order,  had  rendered  hl^ 
decision  in  flivor  of  the  lienors  but  had  not 
signed  the  decree  it  was  held  that  the  entry 
of  the  formal  Judgment  was  a  purely  minis- 
terial act  and  that  a  motion  to  dissolve  the 
restraining  order  should  be  granted  as  no 
good  purpose  could  be  served  by  transferring 
the  money  from  the  State  court  to  the  bank- 
'uptcy  court.  Hatter  of  Bach  (D.  C,  Wash.), 
32  Am.  B.  R.  512,  212  Fed.  575. 
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to  enforce  liens  are  usually  sought  to  prevent  either  ( 1 )  the  enforcement  of  an 
execution  or  an  attachment  levied  within  the  four  months'  period  or  (2)  the 
foreclosure  of  a  valid  mortgage.  In  the  former^  there  seems  little  doubt  about 
the  power  to  halt  the  lien  creditor  or  of  the  wisdom  of  exercising  it.**  In  the 
case  of  a  mortgage  foreclosure^  while  the  power  exists^  the  mortgaged  premises 
being  in  the  custody  of  the  court,**  yet,  provided  the  mortgage  is  valid,  it  will 
not  as  a  rule  be  exercised,  and  certainly  not  unless  it  appears  that  the  equity 
of  redemption  vested  in  the  trustee  is  of  some  value.**  But  while  the  court 
will  not  usually  enjoin  the  foreclosure  of  such  mortgages  it  may  direct  the 
trustee  to  intervene  in  the  action  for  the  purpose  of  protecting  all  of  the 
creditors  of  the  bankrupt.*'  The  decisions  under  the  former  class  of 
teases  are  fairly  uniform,**  and  where  there  is  a  difference,  now  that  the 
doctrine  of  Bardes  v.  Bank  has  been  eliminated,  turn,  as  a  rule,  on 
whether  the  action  sought  to  be  stayed  is  based  upon  a  transaction  which 
is  void  or  voidable  under  the  present  law.  Those  under  the  latter  class  declar- 
ing against  the  exercise  of  jurisdiction  to  stay  the  foreclosure  of  a  valid  mort- 
gage, and  remitting  the  party  who  seeks  the  stay  to  the  State  court,  are  equally 


M.  In  re  Eastern  Com.  &  Imp.  Ck>.  (D.  C, 
Mass.),  12  Am.  B.  R.  305,  129  Fed.  847; 
Matter  of  Rodriguez  (D.  C,  Porto  Rico),  40 
Am.  B.  R.  6S5,  10  P.  R.  Fed.  260. 

Gamiihment. —  Where  an  execution  was 
issued  pursuant  to  §  1391  of  the  New  York 
Code  of  Civil  Procedure  as  amended  in  1908, 
wihich  authorizes  a  judgment  creditor  to  take 
under  execution  10  per  cent,  of  the  salary  of 
a  judgment  debtor,  and  two  weeks  thereafter 
the  debtor  was  adjudicated  a  bankrupt,  the 
enforcement  of  the  judgment  against  any  por- 
tion of  tbe  bankrupt's  present  salary  will  be 
•enjoined  until  it  is  determined  wliether  he 
shall  be  granted  a  discharge  in  bankruptcy; 
and  his  employers  will  be  directed  by  an 
order  to  withhold  a  tenth  of  bis  salary  until 
the  question  of  his  discharge  is  determined. 
In  re  Van  Buren  (D.  0.,  N.  Y.),  20  Am.  B.  R. 
896,  164  Fed.  S8S;  In  re  Van  Buren  (D.  C, 
N.  Y.),  21  Am.  B.  R.  338,  164  Fed.  883. 
A  stay  of  garnishment  proceedings  under 
similar  circumstances  was  denied  in  In  re 
Drims  (D.  C,  N.  Y.),  22  Am.  B.  R.  621, 
171  Ted.  897 ;  the  effect  of  this  decision  was 
limited  in  the  case  of  In  re  Sims  (D.  C, 
N.  Y.),  23  Am.  B.  R.  809,  176  Fed.  645,  so  as 
to  permit  a  stay  of  such  proceedings  as  to 
salary  earned  after  the  adjudication  of  the 
bankrupt.  See  also  Am.  B.  R.  Dig.,  {§  930, 
D33. 

66.  Quwre:  Whether  the  mortgagee,  being 
a  secured  creditor,  is  not,  under  {  67 -h,  a 
par^  who  is  already  within  the  jurisdiction 
of  the  court  of  bimkruptcy?  In  the  case  of 
In  re  Dana  (C.  C.  A.,  8th  Cir.),  21  Am. 
B.  R.  683,  167  Fed.  629,  it  was  held  that 
where  a  court  of  bankruptcy  is  in  actual  pos- 
session of  real  property  belonging  to  the 
bankrupt,  it  has  jurisdiction  to  determine  the 
amount  and  order  of  priority  of  hens  thereon 
and  to  liquidate  such  Hens,  and  in  aid  of  its 
jurisdiction  m&y,  hj  injunction,  restrain  the 
prosecution  of  actions  brought  in  a  State 


court  before  the  institution  of  tbe  bankruptcjt 
proceedings  but  within  the  four  months* 
period,  to  foreclose  liens  upon  the  property 
which  are  concededly  yalid. 

Staj  of  foreclosure. —  Where  a  bankrupt  was 
In  possession  of  mortgaged  property  at  the 
time  of  the  filing  of  an  involuntary  petition* 
but  thereafter,  and  before  the  appointment  of 
a  recelTer  the  mortgagee  took  possession  for 
the  purpose  of  foreclosure,  the  foreclosure  pro- 
ceedings should  be  stayed  and  the  receiver  al- 
lowed to  sell  the  property  subject  to  liens. 
Charak  ▼.  Durphee  (D.  C«,  Mass.),  42  Am.  B. 

B,  110,  2S2  Fed.  885. 

SSw  In  re  Sabine  (Bet,  N.  T.),  1  Am.  B.  B. 
815;  In  re  Donnelly  (D.  C,  Ohio),  26  Am.  B.  B. 
804,  188  Fed.  1001;  Compare  In  re  Plttelhon  (D. 

C,  Wis.),  1  Am.  B.  B.  472,  02  Fed.  001. 

•1.  In  re  Porter  (D.  C,  Ky.),  6  Am.  B.  B. 
259,  100  Fed.  Ill;  In  re  Gerdes  (D.  C,  Ohio),  4 
Am.  B.  B.  346,  100  Fed.  318;  In  re  HoUoway 
(D.  C.  Ky.).  1  Am.  B.  R.  699.  03  Fed.  638;  In 
re  Bohrer  (C.  C.  A.,  6th  Clr.),  24  Am.  B.  B. 
52.  177  Fed.  381;  In  re  Wagner  (D.  C,  Pa.).  30 
Am.   a   B.  396.  206  Fed.  364. 

68.  In  re  Kimball  (D.  C,  Pa.),  3  Abl  B. 
R.  161,  97  Fed.  29;  Bear  v.  Chase  (C.  C.  A., 
4th  Cir.),  3  Am.  B.  R.  746,  99  Fed.  920; 
In  re  Seebold  (C.  C.  A.,  6th  Cir.),  6  Am.  B. 
B.  368,  106  Fed.  910;  In  re  Lesser  (C.  C.  A., 
2d  Cir.),  5  Am.  B.  R.  320^  180  Fed.  201; 
In  re  Kenney  (C.  C.  A.,  2d  Cir.) ,  6  Anu  B.  R. 
356,  105  Fed.  897;  In  re  Tune  (D.  C,  Ala.), 
8  Am.  B.  R.  285,  116  Fed.  906.  Most  of  the 
cases  contra  rest  on  Bardes  v.  Bank,  178  U. 
S.  524,  4  Am.  B.  R.  163,  44  L.  Ed.  1175, 
and  since  the  amendatory  act  of  1903,  are 
no  longer  the  law  (for  instance,  In  re  Wells 
[D.  C,  Mo.],  8  Am.  B.  R.  75,  114  Fed.  222, 
and  In  re  Shoemaker  [D.  C,  Va.],  7  Am. 
B.  R.  437,  112  Fed.  648).  But  see  In  re 
Ogles  (D.  C,  Tenn.),  1  Am.  B.  R.  671,  93 
Fed.  426,  and  In  re  Franks  (D.  C,  Ala.), 
2  Am.  B.  R.  634,  95  Fed.  635.  Even  were 
this  not  so,  the  power  to  enjoin  the  consum- 
mation of  a  fraud  on  the  law  is  by  no  means 
n^;atiyed  by  Bardes  v.  Bank.  Compare 
Bryan  v.  Bemheimer,  175  U.  S.  274,  5  AnL 
B.  R.  623.    See  alao  Am.  B.  R.  Dig.,  |  930. 
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xmif orm,^  and  the  earlier  cases  contra  '^^  are  no  longer  controlling.  Nor  wa» 
this  latter  result  appreciably  affected  by  Bardes  v.  Bank,^*  However,  in 
extreme  cases,  such  as  was  In  re  Sabine,  and  in  cases  where  the  mortgage 
itself  is  voidable  under  the  terms  of  the  law,  the  right  to  stay  will  usually  ba 
exercised^  A  stay  of  a  sale  of  real  property  seized  under  a  judgment  rendered 
in  an  action  to  foreclose  a  mortgage  Pjior  to  the  four  months  before  the  filing 
of  the  petition  should  not  be  granted,^  unless  it  is  absolutely  necessary,  under 
the  facts  of  the  particular  case,  in  order  to  protect  the  rights  of  the  creditors 
or  the  trustee  which  would  otherwise  be  lost  or  impaired.''*  Where  the  lien 
creditor  voluntarily  makes  himself  a  party  to  the  proceedings,^*  as  when  hp 
appears  at  the  first  meeting  and  asks  that  his  security  be  ascertained  for  the 
purpose  of  voting  on  that  part  of  his  debt  which  may  be  unsecured,  tiie  rule 
is,  of  course,  different  Such  a  creditor  may  later  be  stayed.  But  not,  if  the 
suit  is  a  creditor's  bill  of  long  standing,^*  It  will  be  noticed  that  §  11-a 
a  suit  only  may  be  stayed  which  rests  upon  a  claim  from  which  a  discharge 
would  be  a  release.  It  should  be  further  noticed  that  the  suit  does  not  in  any 
way  affect  a  lien  upon  the  bankrupt's  property;  it  does  not  affect  any  suit 
maintained  by  a  secured  creditor  to  enforce  a  lien  thereon.  In  recognition 
of  this  principle,  a  suit  to  enforce  a  mechanics'  lien  against  real  property  of 
the  bankrupt  will  not  be  stayed  ^  and  such  a  suit  may  be  brought  against  the 
trustee  without  leave  of  the  court.'®  Where  distress  has  been  made  by  a  landlord 
and  afterward  the  property  has  been  transferred  to  another  person  who  becomes 
a  bankrupt,  the  result  is  to  place  the  property  under  the  control  of  the  bank- 
ruptcy court,  and  such  court  may  restrain  further  proceedings  under  the 
distress.'®    While  courts  of  bankruptcy  may,  in  the  exercise  of  the  discretion 


_J.  In  re  Holloway    (D.  a,  Ky.),   1  Am. 

B.  R,  659,  93  Fed.  638;  Heath  v.  Shaffer  (D. 

C,  Iowa),  Z  Am.  B.  R.  98,  93  Fed.  647; 
In  re  Gerdes  (D.  C,  Ohio),  4  Am.  B.  R.  346, 
102  Fed.  318;  In  re  Porter  (D.  C,  Ky.),  « 
Am.  B.  R.  259,  109  Fed.  Ill;  In  re  United 
Wireless  Co.  (D.  C,  N.  J.),  27  Am.  B.  R.  1, 
193  Fed.  238;  Matter  of  Schmidt  (D.  C, 
N.  J.),  35  Am.  B.  R.  1.  224  Fed.  814;  Mc 
Loughlin  v.  Knop  (D.  C,  La.),  32  Am.  B.  R. 
582,  214  Fed.  260.  See  also  Am.  B.  R.  Dig., 
f  926. 

Stay  permitted  if  neceaaary  for  administra- 
tion.— Even  in  cases  where  State  courts  have 
obtained  possession  of  tlie  property  of  the 
bankrupt  by  the  foreclosure  of  valid  liens  or 
by  receivership  proceedings  prior  to  the  filing 
of  the  petition  in  bankruptcy,  the  jurisdiction 
of  the  bankruptcy  court  is  paramount,  and 
such  proceedings  in  State  courts  ma^  be 
stayed  if  necessary  to  »the  proper  administra- 
tion of  the  estate  of  the  bankrupt.  Cohen 
V.  Nixon  &  Wright  (D.  C,  Ga.),  37  Am.  B. 
R.  646;  Matter  of  Grafton  Gas  &  Elec.  Light 
Co.  (D.  C,  W.  Va.),  42  Am.  B.  R.  568,  253 
Fed.  868* 

Suits,  commenced  In  the  State  court  by  a 
decedent's  creditors  to  enforce  an  equitable 
lien,  which  have  not  proceeded  to  judgment 
upon  the  bankruptcy  of  the  decedent's  wife, 
may  be  enjoined  by  the  bankruptcy  court. 
Matter  of  McAusland  (D.  C,  N.  J.),  37  Am. 
B.  R.  519,  235  Fed.  173. 

70.  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B. 
R.  315;  In  re  Pittelkow  (D.  C,  Wis.),  1  Am. 
B.  R.  47-2,  92  Fed.  901;   In  re  San  Gabriel 


Sanitorium  Co.   (C.  C.  A.,  9tK  Cir.),  4 
B.  R.  197,  102  Fed.  310. 

71.  Compare,  however.  In  re  San  Gabriel 
Sanitorium  Co.    (C  C  A.,  9th  Cir.),  7  Am. 

B.  R.  206,  111  Fed.  892,  where  on  reargument,. 
the  Circuit  Court  of  Appeals  of  the  Ninth 
Circuit  superseded  its  former  opinion,  9f$pr3>^ 
on  this  ground. 

72.  Carpenter  Bros.  v.  O'Connor  (C.  (X, 
Ohio),  1  Am.  B.  R.  381,  16  Ohio  Cir.  Ct.  586. 
See  also  Matter  of  U.  S.  Chrysotile  Asbestos 
Co.  (D.  C,  N.  Y.),  41  Am.  B.  R.  774,  253 
Fed.   294. 

73.  Sample  v.  Beasley  {(X  CL  A.,  5th  Oir.), 
20  Am.  B.  R.  164,  158  Fed.  607,  citing  Met- 
calf  V.  Barker,  187  U.  8.  165,  9  Am.  B.  R. 
36,  47  L.  Ed.  122;  Pickena  ▼.  Roy,  187  U.  S. 
177,  9  Am.  B.  R.  47,  47  L.  Ed.  128;  Matter 
of  Schmidt  (D.  C,  N.  J.),  35  Am.  B.  R.  1^ 
224  Fed.  814. 

74.  Matter  of  Morse  (D.  C,  N.  Y.),  32 
Am.  B.  R.  207,  210  Fed.  900;  Broach  v.  Mul- 
lis  (D.  C,  Ga.),  35  Am.  B.  R.  841,  228  Fed. 
551;   Matter  of  Patterson   Lumber  Co.    (!>. 

C,  Pa.),  36  Am.  B.  R.  186,  228  Fed.  916. 

75.  In  re  Rlker  (C.  C.  A.,  2d  Cir.),  5  Am.  B. 
R.   720,   107   Fed.  96. 

76.  Pickens  v.  Dent,  187  IT.  8.  ITT,  9  Am.  B. 
B.  47,  47  L.  Ed.  12a 

97.  Matter  of  Grlssler  (C.  C  A.,  2d  dr.),  13 
Am.  B.  R.  508,  136  Fed.  754;  In  re  Greater 
American  Bzposltlon  (C.  C  A.,  8th  dr.),  4  Am. 
B.  IL  486.  102  Fed.  986.  See  also  Am.  B.  R. 
Dig.,  I  927. 

7S.  In  re  Smith  (D.  C,  N.  T.),  9  Am.  B.  R. 
603.   121   Fed.   1014. 

7a.  Ill    ro   Lines    (D.    C,   Pa.).   IS  Am.   B.    R^ 
318,  133  Fed.  803. 
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conferred  by  this  section,  stay  proceedings  where  the  property  is  in  possession 
of  an  officer  of  a  State  court  under  a  levy,  yet  such  stay  ^ould  not  be  granted 
unless  the  bankrupt's  estate  will  be  benefited  thereby;  if  the  property  subject 
to  the  lien  is  insufficient  to  satisfy  it,  there  will  be  no  advantage  to  the  general 
creditors  from  administration  in  bankruptcy,  and  the  State  court  should  be 
permitted  to  remain  in  possession.^ 

b.  Stay  of  proceedings  under  general  auignments. —  Prior  to  Bardes  v.  Bank, 
the  cases  were  uniform  in  holding  that,  a  general  assignment  being  an  act 
of  bankruptcy  and  a  constructive  fraud  on  the  law,  the  general  assignee  might 
be  halted  by  an  injunction  from  the  court  of  bankruptcy.®^  Whatever  doubt 
resulted  from  that  case  was  eliminated  by  the  same  court's  decision  in  Bryan 
V.  Bemheimer.®*  Nor  was  the  doubt  restored  by  that  court's  decision  in  Louis- 
ville Trust  Co.  V.  Comminger,®^  a  case  which  applied  the  Bardes  rule  only  to 
the  assignee  and  his  attorneys  and  that,  too,  only  when  they  had  become  vested 
with  an  adverse  title  prior  to  the  bankruptcy.  Since  the  amendatory  act  of 
1903,  Bardes  v.  Bank  being  no  longer  the  law,  the  question  is  stripped  of 
all  dogmatic  limitations.  There  can  now  be  no  doubt  about  the  power  of  a 
court  of  bankruptcy  to  restrain  general  assignment  proceedings;  indeed,  it 
becomes  its  duty  proprio  motu,  at  once  a  petition,  especially  an  involuntary 
petition,  is  filed." 

e.  Suits  or  proceedings  in  penonaoL —  (1)  In  oxnesal. —  Much  of  what  has 
already  been  said  may  be  applied  hera  Two  classes  of  suits  and  proceedings 
are  peculiarly  against  the  person, —  (1)  ordinary  suits  for  the  collection  of 
simple  debts,  and  (2)  proceedings  which  may  result  in  the  attachment  and 
detention  of  the  body  of  tiie  debtor.  Stated  broadly,  the  former,  subject  to 
limitations  already  discussed,  especially  where  the  debt  proceeded  on  is  the 
result  of  a  fraudulent  preference,^  will  always  be  stayed  On  the  other  hand, 
the  latter  da^  of  cases  will  rarely  be  stayed,  for  the  reason  that,  as  a  rule, 
arrest  on  civil  process  rests  on  obligations  which  are  not  dischargeable  in 
bankruptcy.^    To  this  generalization  there  are,  of  course,  exceptions,  as  where 


Sestxainiiic  landlOTd  from  inter! erence  with 
trustee. — Where,  at  adjudication,  a  tenant 
lioldB  an  unexpired  leaae  of  the  store  oooa- 
pied  by  him,  his  trustee  is  entitled  to  a 
reasonimle  time  within  which  to  dispose  of 
%  vahiable  stock  of  goods  which  is  not  remov- 
able without  serious  loss  to  the  estate,  and 
the  landlord  to  whom  the  trustee  has  giyen 
«  bond  against  loss  wiU  be  restrained  by  in- 
junetion  from  interfering  with  the  trustee's 
INMsession  of  the  premises.  In  re  Sehwarti- 
maa  (D.  GL,  8.  Our.),  21  Am.  B.  R.  885,  167 
Fed.  399. 

Sa  Orr  V.  Tribble  (D.  C,  Qa.),  19  Am. 
B.  R.  849,  158  Fed.  897;  Matter  of  Brinn 
(D.  C,  6a.),  45  Am.  B.  R.  74,  262  Fed.  527. 

SI.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am. 
B.  R.  78,  90  Fed.  475,  affd.  1  Am.  B.  R.  388, 
92  Fed.  337;  Lea  v.  West  (D.  C,  Va.),  1  Am. 
B.  R.  261,  91  Fed.  237;  affd.  sub  nom.  West 
Co.  V.  Lea,  174  U.  8.  590,  2  Am.  B.  R.  467; 
Davis  V.  Bohle  (C.  C.  A.,  8th  Cir.),  1  Am. 
B.  R.  412,  92  Fed.  322;  In  re  M.  Solomon  ft 
Co.,  2  K.  B.  N.  Rep.  460.  S«e  also  Am.  B. 
R.  Dig.,  i  935. 

88.  181  U.  8.  188,  5  Am.  B.  R.  623,  45 
h.  Ed.  814. 

Sa  184  U.  8.  18,  7  Am.  B.  R.  421,  46  L. 


Kd.  418.    8ee  also  In  re  Carver  (D.  C,  K. 
Car.),  7  Am.  B.  R.  539,  118  Fed.  128. 

84.  Pow«r  to  restrain  assignee  from  ad- 
ministering estate. —  In  all  cases  where  a  pe- 
tition in  bankruptcy  has  been  filed  within 
four  months  of  making  a  general  assignment, 
the  bankruptcy  court  has  both  the  power  and 
the  absolute  discretion  to  restrain  the  as- 
signee from  administering  the  eetate.  Matter 
ofFederal  Mail  &  Express  Ca  (D.  C,  N.  Y.) , 
87  AuL  B.  R.  240,  233  Fed.  691. 

Effect  of  insolvency  proceedings  p*«^<"g  in 
State  court.— -The  jurisdiction  of  the  bank- 
ruptcy court  is  essentially  exclusive  in  ad- 
ministering the  affairs  of  insolvent  individ- 
uals and  corporations;  and  such  court,  when 
properly  applied  to,  cannot  refuse  to  take 
jurisdiction  because  a  proceeding  to  the  same 
end  is  pending  in  a  State  court,  but  may  stay 
all  action  in  the  State  court  in  such  pro- 
ceeding. In  re  Benwood  Brewing  Co.  (D.  C, 
W.  Va.),  29  Am.  B.  R,  759.  202  Fed.  326. 
85.  In  re  Nathan,  92  Fed.  590. 
88.  In  re  Cole  (D.  a,  N.  Y.),  5  Am  B.  R. 
780,  106  Fed.  837.  For  what  debts  are  not 
discharged,  see  generally  discussion  imder 
Section  Seventeen  of  this  work. 
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the  remedy  on  a  simple  contract  debt  given  by  the  State  law  includes  arrest;^ 
or  the  well-known  £eiiitucky  alimony  case,  where  a  stay  was  granted  on  a 
State  court's  enforcement  of  its  mandate  by  contempt.®® 

(2)  When  such  stats  will  be  granted. —  Cases  already  cited  under 
previous  paragraphs  indicate  the  conditions  under  which  suits  and  proceedings 
in  personam  will  be  stayed.  A  stay  should  be  granted  where  the  proceedings 
may  result  in  the  arrest  or  imprisonment  of  the  bankrupt.®*  Where  the  order 
sought  to  be  restrained  pertains  to  some  act  of  the  bankrupt  consisting  of  an 
offense  against  the  dignity  of  the  State  court,  it  should  not  be  stayed,^  nor 
should  a  stay  be  granted  to  prevent  the  punishment  of  the  bankrupt  for  diso- 
bedience of  a  lawful  order  of  a  State  court  prior  to  filing  a  petition  in  bank- 
ruptcy.*^ But  where  an  attempt  is  made  to  enforce  a  dischargeable  claim  in  a 
State  court  by  proceedings  to  punish  the  bankrupt  for  contempt,  the  bankruptcy 
court  may,  in  its  discretion,  restrain  such  proceedings,®^  and  it  is  immaterial 
whether  ihe  court's  view  of  the  probability  of  the  claim  is  sound  or  imsound, 
as  an  erroneous  decision  does  not  make  void  the  decision  of  the  court  in  this 
respect.*®  An  injunction  restraining  further  proceedings  in  an  action  in  a 
State  court  operates  in  restraint  of  proceedings  in  such  court  to  punish  the 
bankrupt  for  an  alleged  contempt  committed  before  the  adjudication  in  bank- 
ruptcy.®* 

y.    PKACTICB  AND  PLEADINGS. 

a.  Application  to  State  court. —  Subdivision  a  of  this  sectioii  is  general  in 
its  effect;  the  jurisdiction  thereby  conferred  on  the  courts  of  bankruptcy  is 
not  exclusiva  Application  may  be  made  to  a  State  court,  and  the  mandatory 
provisions  of  the  section  are  as  binding  on  that  court  as  on  the  Federal  Court®^ 
Where  the  suit  is  pending  in  a  State  court  the  application  should  ordinarily 
be  made  in  that  court  in  the  first  instance.®®  In  that  event,  the  practice  will 
be  that  provided  by  the  State  law.   The  production  of  a  certified  copy  of  the 


87.  In  re  Grist  (Ref.,  N.  Y.),  1  Am.  B.  R. 
89. 

88.  In  re  Houston  (D.  C,  Ky.),  2  Am. 
B.  R.  107,  94  Fed.  119;  on  appeal,  Wagner 
V.  Houston  (C.  C.  A.,  6th  Cir.),  4  Am.  B. 
R.  696,  104  Fed.  133. 

88.  In  re  Grist  (Ref.,  N.  Y.),  1  Am.  B.  R. 
89. 

so.  Matter  of  Koronsky  (C.  C.  A.,  2d  Cir.), 
21  Am.  B.  R.  851,  170  Fed.  719,  holding 
that  the  execution  of  an  order  of  a  State 
court  to  punish  for  contempt  the  procuring 
of  a  stay  of  proceedings  upon  a  judgment 
by  perjury  and  deceit  should  not  be  stayed 
by  the  bankruptcy  court;  People  ex  rel.  Otter- 
stedt  V.  Sheriff  (D.  C,  N.  Y.),  31  Am.  B.  R. 
84,  206  Fed.  «66. 

91.  Tn  re  Hall  (D.  C,  N.  Y.).  22  Am.  B.  R. 
498,  170  Fed.  721;  In  re  Sims  (D.  C,  N.  Y.).  23 
Am.  B.  R.  899,  176  Fed.  646;  Matter  of  Fran- 
.isco  (D.  C,  N.  Y.).  41  Am.  B.  B.  87,  245  Fed. 
216;  Matter  of  Pyatt,  (D.  C,  Nct.).  42  Am.  B. 
R.   462.   257   Fed.   862. 

•2.  Id  re  Fortnoato  (D.  C,  N.  Y.),  9  Am. 
B.  B.  680.  123  Fed.  622;  Matter  of  Adier 
(C.  C.  A,  2d  ar.),  16  Am.  B,  B.  414.  144 
Fed.  196.  holding  that  where  judgment  has 
been  recovered  against  a  bankrupt  npon  a 
dischargeable  claim,  the  bankruptcy  court 
may,  in  its  discretion,  restrain  the  Judgment 
creditor  from  attempting  to  enforce  Its  Judg- 
ment, until  twelye  months  after  the  date  of 
the  adjudication   in   bankruptcy,   or   until   the 


question    of    the    benkrupt'fl    diechai^    is 
determined. 

98.  Wagner  v.  Houston  (D.  C,  Vt.),  4 
Am.  B.  R.  596,  104  Fed.  133. 

94.  In  re  Fortunato  (D.  C,  N.  Y.),  9  Am. 
B.  R.  630,  123  Fed.  622;  In  re  De  Lany  ft 
Co.  (D.  C,  N.  Y.),  10  Am.  B.  R.  634,  124 
Fed.  280. 

95.  In  re  Rosenberg,  Fed.  Cas.  12,054;  In 
re  Metcalf,  Fed.  Cas.  4,404.  The  following 
are  cases  arising  under  the  present  law 
where  applications  were  made  to  State  courts 
for  stays  and  refused  because  the  proceed- 
ings were  for  the  enforcement  of  liens:  Reed 
V.  EquiUble  Trust  Co.  (Sup.  Ct.,  Ga.),  116 
Oa.  780,  8  Am.  B.  R.  242,  42  S.  £.  102; 
Taylor  v.  Taylor  (N.  J.  Ch.),  69  N.  J.  Bq. 
86,  4  Am.  B.  R.  211,  45  Atl.  440;  Reed  y. 
Cross  (Super.  Ct.,  111.),  1  Am.  B.  R.  34; 
Continental  Natl  Bank  ▼.  Katz  (Super.  Ct.» 
ni.),  1  Am.  B.  R.  19. 

96.  In  re  Geister  (D.  C,  Iowa),  3  Am.  B. 
R.  i»28,  97  Fed.  322;  In  re  Siebert  (D.  C, 
N.  J.),  13  Am.  B.  R.  348,  133  Fed.  781; 
Matter  of  Penn  Development  Co.  (D.  C.» 
Oal.),  33  Am.  B.  R.  759,  220  Fed.  222; 
Hill  V.  Harding,  107  U.  S.  631,  27  L.  Ed.  493, 
where  the  court,  in  speaking  of  a  similar  pro- 
vision in  the  Act  of  1867,  said:  "This  pro* 
vision,  like  all   laws  of  the  United  States 
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petition  or  of  the  adjudication  will  be  enough  to  establish  the  fact  that  such 
a  proceeding  has  been  begun.  But  it  is  in  no  sense  the  duty  of  the  State  court 
to  stay  merely  because  it  hears  of  the  bankruptcy  of  a  suitor.  It  must  be 
informed  of  the  facts  by  proper  pleadings.^  The  mere  fact  that  a  petition  in 
bankruptcy  has  been  filed  does  not  operate  ipso  facto  to  relieve  the  bankrupt 
from  complying  with  the  orders  of  a  State  court.^ 

b.  Application  to  bankruptcy  court.—  The  bankruptcy  court  has  jurisdiction 
to  stay  proceedings  in  an  action  against  the  bankrupt  upon  motion  of  a  creditor 
whose  application  in  the  State  court  for  such  relief  has  been  denied.^  If  the 
application  is  made  to  the  court  of  bankruptcy,  it  should  be  made  to  the  3udge. 
General  Order  XII  (3)  effectuaUy  limits  the  power  of  a  referee  to  grant '  an 
injunction  to  stay  proceedings  of  a  court  or  ofiScer  of  the  United  States,  or  of  a 
State,"  and  requires  an  application  therefor  to  be  heard  and  decided  by  the 
judge.^  The  weight  of  authority  is  now  apparently  in  favor  of  the  doctrine 
that  referees  may  not  enjoin  proceedings  in  a  State  court,^^^  although  they  may 
ffrant  restraining  orders  and  injunctions  in  other  cases.^^  Where  the  courts 
of  bankruptcy  have  by  their  rules  restricted  the  power  of  referees  to  the  grant- 


made  In  pursuance  of  the  ConaUtntlon,  binds 
the  courts  of  each  State  as  well  as  those  of 
the  nation.  Upon  the  application  of  the 
bankrupt  to  the  court.  State  or  national,  in 
wbicii  the  suit  is  pending,  it  is  the  duty  of 
that  court  to  stay  the  proceedings.*' 

n.  Johnson  ▼.  Bishop,  Fed.  Cas.  7*378:  Boyn- 
ton  ▼.  Ball,  121  U.  8.  487,  30  L.  Bd.  085;  Mat- 
ter of  Vadner  (D.  C,  Nev.),  42  Am.  B.  R.  465, 
2S0  Fed.  <a4;  Houston  y.  Shear  (Tex.  Ct.  of 
CiT.  App.),  48  Am.  B.  B.  462.  210  8.  W.  076. 

aa.  Sifltht  of  iMakrnpt  to  rofvso  to  obey 
ordoxs  of  8Ute  court.—  The  ftlinff  of  a  peti- 
tion in  bankruptcy  and  an  adjudication  does 
not  operate  as  a  stay  of  supplementary  pro- 
ceedings in  a  State  court  and  hence  were 
a  bankrupt  fails  to  appear  at  the  time  set 
for  his  examination  he  may  be  punished  for 
contempt.  Norton  v.  Bielby  (Co.  Ct.,  N.  Y.), 
86  N.  Y.  Misc.  644,  33  Am.  B.  R.  295,  149 
N.  Y.  Supp.  692. 

89.  New  River  Coal  Land  Co.  v.  Ruffner 
Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474, 
166  Fed.  SSI. 

100.  Application  to  referee. —  In  a  former 
edition  of  this  work,  it  has  been  said :  "  If 
tlie  application  is  made  to  the  court  of  bank- 
ruptcy it  should  be  made  to  the  judge  if 
there  has  yet  been  no  order  of  reference; 
otiierwise  to  the  referee  in  charge,  under  the 
former  law,  the  r^ister's  functions  were  mort 
clerical  than  judicial   and  he  had  no  such 

S9wer.  It  has  been  thought  that  General 
rder  XII(3)  is  a  limitation  on  the  power 
to  enjoin  implied  from  §  38-a(4);  but  the 
latter  authorizes  courts  of  bankruptcy  and 
not  the  Supreme  Court,  to  abridge  this  power. 
Further,  cases  contra  must  be  considered  at 
least  impliedly  overruled  by  Mueller  v.  Nu- 
sent,  184  U.  S.  1,  7  Am.  B.  R.  224,  46  L.  Ed. 
406,  the  power  to  issue  an  order  to  show 
cause  why  property  diould  not  be  restored 
being  an  analogous  exercise  of  jurisdiction, 
and  of  a  higher  class  than  a  mere  stay." 
It  is  submitted  that  this  is  a  reasonable  ex- 
position of  the  law  on  the  question.    A  num- 


ber of  referees  have  contended  tliat  they  had 
jurisdiction  in  such  cases.  In  re  White  (Ref ., 
Ala.),  10  Am.  B.  R.  790,  799;  In  re  Sabine 
(Ref.,  N.  Y.),  1  Am.  B.  R.  315;  In  re  Northup 
(Ref.,  N.  Y.),  1  Am.  B.  R.  4»7.  But  the 
w^ht  of  authority  seems  to  be  opposed  td 
this  contention  and  we  have  reluctantly  de- 
parted from  the  rule  laid  down  in  the  former 
text,  with  the  belief,  however,  that  the  ques- 
tion is  not  yet  settled. 
tioa  is  not  yet  settled. 

Meet  of  invalid  order.— Where  a  restrain- 
ing order  is  accepted  by  a  sheriff  as  notice 
of  pending  bankruptcy  proceedings,  it  is  suf- 
ficient to  stop  a  sale  oithe  bankrupt's  prop- 
erty, although  not  authoritatively  issued  by 
the  clerk.  Matter  of  Miles  Paint  Mfg.  Co. 
(D.  C,  Pa.),  32  Am.  B.  R.  793. 

101.  Matter  of  Epstein  (D.  C,  Pa.),  33 
Am.  B.  R.  606,  219  Fed.  636.  See  also  In  re 
Roger  Brown  &  Co.  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  R.  336,  196  Fed.  768. 

Right  of  referee  to  enjoin  proceedings  in 
State  court. —  Judge  Lowell  discussed  the 
subject  to  some  extent  in  Re  Steuer  (D.  C, 
Mass.),  6  Am.  B.  R.  214,  104  Fed.  976,  but 
declined  to  decide  the  point.  He  says  tiiere, 
however,  that:  ''  It  is  strongly  implied  that 
the  referee  has  some  jurisdiction  to  issue  in- 
junctions to  any  party  not  an  officer  of  the 
United  States  or  of  a  State,  unless  the  injunc- 
tion stays  the  proceedings  of  the  court."  This 
opinion  is  approved  in  Re  Berkowitz  (D.  C, 
Pa.),  16  Am.  B.  R.  261,  266,  143  Fed.  698, 
holding  that  a  referee  may  exercise  the 
power  of  the  judge  except  in  certain  specified 
cases,  one  of  the  exceptions  being  uiat  he 
may  restrain  a  court  or  officer  of  uie  United 
States  or  a  State,  unless  there  be  a  pressing 
necessity  to  act,  to  which  a  certificate  of  the 
clerk  is  the  essential  prerequisite. 
See  also  Am.  B.  R.  Dig.,  |  77. 
108.  In  re  Steuer  (D.  C,  Mass.),  6  Am. 
B.  R  209,  104  Fed.  976.  See  §  2  (16)  and 
discussion  thereunder,  ante,  p.  76. 
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ing  of  temporary  restraining  orders  onlj/^  care  should  be  taken  to  ask  no 
more  than  the  referee  can  grant  If  the  parties,  upon  an  application  for  a 
stay,  submit  the  question  to  a  referee,  they  are  bound ;  even  if  the  right  of  a 
referee  to  award  an  injunction  to  stay  suits  and  proceedings  cannot  be  r^arded 
as  finally  settled.^®* 

e.  Papers  and  procedure. —  Save  in  the  interval  between  the  filing  of  the 
petition  and  the  adjudication,  a  stay  is  always  discretionary.  Suits,  except 
those  asserting  remedies  incident  to  valid  liens,  should,  as  a  rule,  be  stayed. 
Unless  there  has  been  an  abuse  of  discretion,  the  stay  will  not  be  interfered 
with  on  appeal.^^  Application  is  usually  made  by  a  petition  setting  oat  the 
jurisdictional  facts,  such  as  the  name  of  the  suit,  in  what  court,  for  what  it  is 
brought,  the  names  of  the  persons  sought  to  be  enjoined,  of  their  attorneys  of 
record,  and  the  like,  and,  if  on  information  and  belief,  accompanied  by  sus- 
taining affidavits.^^  The  petition  for  a  stay  should  suf^iently  show  that  the 
proceeding  is  pending  in  a  district  in  which  it  is  made.^^  It  may  be  verified 
by  the  attorney  where  it  is  shown  that  the  moving  parties  live  at  a  distance  and 
that  the  application  is  made  by  their  attorney  in  their  behalf  and  for  their 
benefit,  and  states  why  it  is  so  mada^^  The  reasons  why  the  stay  should  be 
granted  must  clearly  appear.  If  there  be  a  trustee,  he  should  apply,  thou^ 
if  he  refuses  or  n^lects  so  to  do,  or  if  a  trustee  be  not  yet  appointed,  any  party 
in  interest,  including  the  bankrupt,  may  do  so.  Before  adjudication,  the 
petitioning  creditors  are  the  proper  persons,  but  any  party  interested  in  the 
proceeding  may  also  apply.  The  stay  is  granted  ex  paaie,  in  the  same  manner 
as  other  Federal  vvrits.  If  it  be  a  stay  proper,  as  distinguished  from  a  mere  tem> 
porary  injunction  coupled  with  an  order  to  show  cause,  the  granting  of  it  may 


108.  RvlM  restricting  powen  of  rtf srees. — 
*'When  a  motion  for  an  injunction  is  pend- 
ing or  is  about  to  be  made  the  referee  may, 
in  order  to  prerent  injury  to  the  property 
of  ^e  bankrujpt,  or  otherwise,  grant  a  tern- 
poir«ry  rentraming  order  etaying  proceedings 
until  the  hearing  and  decision  of  said  motion. 
In  ease  all  narties  in  interest  agree  that  said 
motion  be  neard  by  the  referee  in  charge^ 
th^  may  llle  with  the  referee  a  written  stipu- 
lanon  to  that  effect.  The  decision  of  the 
referee  on  such  motion  shall  be  filed  with  the 
clerk,  and  if  the  referee  decides  that  an  in- 
jtmction  shall  issue,  an  order  to  that  effect 
may  be  made  by  the  judge.*'  (Rule  XXI, 
Northern  and  Rule  XXIII,  Western  District 
of  New  York.) 

Under  the  rules  of  the  district  court  of 
Hew  Jersey  a  referee  has  no  power  to  issue 
an  injunction.  Lanning,  District  Judge,  in 
discussing  this  question  said:  ''If,  by  con- 
sent of  the  parties  in  a  case,  he  acquires 
iurisdiction  to  hear  a  motion  for  injunction, 
he  may  hear  it,  and  advise  the  judee  of  his 
decision  by  filing  it  with  the  clerk  of  the 
court.  The  judge  of  the  court,  and  he  only, 
may  then,  if  the  decision  of  the  referee  be 
tiiat  an  injunction  should  issue,  make  an 
order  for  injunction.  The  referee  may  also, 
without  consent  of  the  parties,  in  order  to 
prevent  injury  to  the  property  of  the  bank- 
rupt, grant  a  temporary  stay  of  judicial  pro- 
ceedings; but  such  stay  should  be  but  for 
a  few  days,  and  only  until  the  applicant  can 


have  an  opportunitv  to  move  for  aa  injunc- 
tion before  the  judge.  Such  has  been  the 
general  practice  in  the  district  of  New 
Jersey."  In  re  Siebert  (D.  C,  N.  J.),  IS 
Am.  B.  R.  348,  133  Fed.  781. 

KM.  In  re  Benjamin  (D.  C,  Pa.),  15  Am. 
B.  R.  851,  140  Fed.  320. 

106.  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  S 
Am.  B.  R.  768,  00  Fed.  013;  New  River  Cbal 
Land  Ca  v.  Ruffner  Bros.  (C.  G.  A.,  4th 
Gir.),  21  Am.  B.  R.  474,  166  Fed.  881;  Vir- 
ginia Iron,  Goal  &  G<^e  Go.  v.  Olcott  (G.  0. 
A.,  4th  Gir.),  28  Am.  B.  R.  321,  107  Fed. 
730. 

106.  In  re  Keiler,  Fed.  Gas.  7,647.  For 
forms  of  petition  of  petitions  sad  <»d«rs 
staying  suits  and  proceedings,  see  Hagar  k 
Alexander's  Forms  in  Bankruptcy  (2d  ed.), 
Nos.  258-266. 

107.  In  re  Goldberg  (D.  G.,  N.  Y.),  0  Am. 
B.  R.  156,  117  Fed.  602,  holding  that  a  peti- 
tion in  a  pending  bankruptcy  proceeding, 
described  as:  ''In  the  District  Gourt  of  the 
United  States  for  the  Northern  District  of 
New  York.  In  Bankruptcy  No.  1,141,"  and 
which  stated  that  the  petition  in  bankruptcy 
was  filed  on  a  certain  date  and  a  writ  of 
subpoena  issued  "herein,''  was  sufficient  to 
show  that  a  proceeding  in  bankruptev  was 
pending  in  the  Northern  District  of  New 
York. 

108.  In  re  Goldberg  (D.  C.,  N.  Y.I,  0 
B.  R.  166,  117  Fed.  692. 
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be  indorsed  on  the  petition  by  the  judge  or  the  referee,  and  the  derk  must  then 
issue  a  writ  of  injunction,  which,  in  turn,  must  be  served  by  the  marshal, 
in  the  same  manner  as  other  Federal  writs.  If  a  temporary  restraining  order, 
the  practice  of  the  State  courts  usually  controls  as  to  recitals,  the  signature  of 
the  judge  or  referee,  and  the  method  of  servica*^  Omnibus  stays  are  not 
frequent  and  the  writ  or  order  will,  as  a  rule,  be  addressed  to  the  party  stayed 
eo  nomine;  however,  stays  directed  generally  "  to  all  other  persons  ^^  seem  to 
bind  all  persons  served.^^  Whether,  if  the  person  to  be  stayed  is  not  a  party 
to  the  proceeding,  ho  must  be  brought  in  by  a  subpoena  served  at  the  same  time, 
is  a  question.  There  is  high  authority  for  the  practice,^*^  even  under  the  prea- 
ent  law ;  but  the  wording  of  the  subsection  under  discussion  does  not  seem  to 
make  it  necessary.  In  actual  practice,  it  is  rarely  essential  and  much  less 
rarely  done.  How  far  courts  will  investigate  the  merits  of  contested  applica- 
tions depends  largely  on  the  conscience  and  industry  of  the  judge  or  referee. 
The  better  authority  seems  to  be  that  a  court  of  bankruptcy  will,  if  necessary, 
determine  such  merits,  even  swearing  witnesses  or  ordering  a  referee  to 
ascertain  the  facts.  It  will,  indeed  must,  determine  whether  the  debt  is  dis- 
chargeable or  not.^"  To  do  this  it  must  often  declare  the  legal  eflFect  of 
pleadings  in  the  State  court,  and  sometimes  of  a  judgment  there  granted.^^ 
The  petition,  if  presented  to  a  referee,  should  be  filed  in  the  oflSce  of  the 
derk  of  the  district  court."* 

VI.    DXrSATION,  MODIFICATION  AND  VACATION  OF  STAY. 

Motions  to  modify  or  vacate  an  order  staying  proceedings  in  a  State  court 
are  made  in  the  usual  way,  on  notice  and  affidavits,  and  are  often  subject  to 
district  rales  or  the  practice  of  the  local  State  courts.  If  the  application  for 
a  stay  is  made  prior  to  adjudication  the  stay  is  granted  until  after  an  adjudica- 
tion or  the  dismissal  of  the  petition.  When  granted  before  adjudication  it  is 
dissolved  by  the  adjudication,  although  it  may  subsequently  be  renewed.  If 
granted  after  the  adjudication  the  stay  may  be  continued  until  *'  twelve  months 
after  the  date  of  such  adjudication,"  but,  if  within  that  time  such  person 
applies  for  a  discharge,  then  until  the  question  of  such  discharge  is  deter- 
mined."* If  the  year  goes  by  and  the  bankrupt  obtains  the  extension  permitted 
by  §  14-a,  it  is  questionable  whether  another  stay  could  be  granted  under  the 
terms  of  this  section  of  the  law ;  but  it  probably  could  under  the  general  equity 
powers  of  the  court,  already  discussed  under  §  2  (15).  It  is  thought,  however, 
that  the  words  "  the  question  of  such  discharge  is  determined ''  are  sufficient 
to  embrace  the  time  consumed  on  an  appeal,  seasonably  taken  and  diligently 
prosecuted.  Once  the  discharge  is  granted  or  refused,  the  stay  is  dissolved. 
No  order  to  that  effect  is  required.  Better  practice,  however,  suggests  the 
application  for  and  entry  of  such  an  order,  though  it  is  the  duty  of  the  court 


109.  Useful  forms  will  be  found  under 
**  Supplementary  Forms,"  post.  See  also 
Ha^rar  and  Alexander's  Bankrnptcy  Forms 
(2d  ed.).   Nos.  258-265. 

Bffect  of  order  "abotinir"  8iill;.~An  order 
of  the  State  court*  made  pcndingr  an  appeal  by 
a  defendant  from  a  Judgment  in  favor  of  the 
plaintiflt  "abating"  the  suit  because  of  the 
bankruptcy  of  said  defendant,  merely  stays 
further  action  In  the  case  until  it  is  deter- 
mined in  the  bankruptcy  proceeding  whether 
or  not  plaintiff  was  precluded  from  obtaining  a 
Judgment  against  the  defendant.  Tutt  ▼.  Fight- 
ing Wolf  Mining  Co.  (Mo.  Ct.  of  App.),  43  Am. 
B.  R.  232,  209  S.  W.  304;  Clark  v.  Fighting 
Wolf  Mining  Co.  (Mo.  Ct.  of  App.),  43  Am.  B. 
R.  238,  209  S.  W.  307. 

no.  In  re  Lady  Byron  Mining  Co.,  Fed.  Cas. 
7,980. 


111.  Bryan  ▼.  Bernhelmer,  181  U.  B.  188,  6 
Am.  B.    B.  023.  45  L.   Ed.  814. 

112.. In  re  Basch  (D.  C,  N.  Y.),  8  Am.  B.  B, 
235,  07  Fed.  761. 

113.  Bumbam  t.  Pldcock,  58  N.  T.  App.  Dlr. 
273,  5  Am.  B.  B.  590,  68  N.  Y.  Sapp.  1007; 
Knott  V.  Putnam  (D.  C,  Vt.),  6  Am.  B.  R.  80^ 
107  Fed.  907;  Matter  of  Lusch  (D.  C,  N.  Y.), 
42  Am.  B.  R.  246,  251  Fed.  316. 

114.  In  re  C^rdes  (D.  C,  Ohio),  4  Am.  B.  B. 
846,  102  Fed.  318. 

115.  Stay  of  proceedings  pending  discharge.— 
Pending  the  bankruptcy  proceedings  and  be- 
fore discharge,  the  bankrupt  may  plead  to  any 
suit  pending  at  the  time  of  his  adjudication, 
or  subsequently  brought,  a  suggestion  of  the 
bankruptcy  proceedings,  and  ask  a  stay  in  the 
State  court  until  the  question  of  his  discharge 
has  been  finally  determined  in  the  bankruptcy 
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to  make  such  entry,  in  any  event"*  K  a  bankrupt  fails  to  apply  for  his  dis- 
charge within  the  statutory  period,  or  if  the  same  when  applied  for  is  denied, 
an  order  restraining  the  enforcement  of  a  judgment  expires  by  its  own  limita- 
tion."^ Where  an  action  against  a  bankrupt  was  stayed  by  the  bankruptcy 
court  where  the  question  of  the  bankrupt's  discharge  was  pending,  a  motion  to 
continue  the  stay  after  his  discharge  is  granted  should  be  denied."®  But  whether 
or  not  the  dischai^e,  if  granted,  will  release  a  judgment  in  respect  to  which 
a  stay  of  execution  has  been  granted,  may  not  be  determined  on  a  motion  to 
vacate  such  stay."®  On  a  motion  to  vacate  an  order  staying  the  enforcement 
of  a  judgment  on  the  ground  that  it  is  for  a  non-dischargeable  debt  the  burden 
is  on  the  judgment  creditor  to  show  that  the  judgment  is  within  the  exception 
of  the  act  and  not  dischargeable.*^ 

VII.    CONTINUANCE  OF  SUITS  BY  TRUSTEE. 

8.  Where  bankrupt  is  defendant.^* —  Subdivision  b  of  this  section  provides 
that  ^'  The  court  may  order  the  trustee  to  enter  his  appearance  and  defend  any 
pending  suit  against  the  bankrupt."  The  words  here  used  are  not  the  same 
as  those  of  the  former  law,^  but  their  effect  is  similar.*^  The  trustee  should 
exercise  his  own  judgment  with  reference  to  defending  a  suit  pending  against 
the  bankrupt  at  the  time  of  the  institution  of  bankruptcy  proceedings  and  it 
is  not  necessarily  his  duty  in  such  matters  to  follow  the  wishes  of  a  majority 
in  number  and  amount  of  the  creditors,  but  when  his  own  judgment  concurs 
with  that  of  a  great  majority  of  all  the  creditors,  to  the  effect  that  the  defense 
of  such  suit  would  probably  be  unsuccessful,  delay  the  settlement  of  the  estate 
and  result  in  considerable  expense,  such  judgment  should  control.*^  One  option 
is  with  the  trustee — he  may  or  may  not  decide  to  defend  ** —  though,  when 


court.  Baltimore  Bargain  hoase  t.  Busby 
(Qa.  Sup.  Ct.),  143  Ga.  734,  35  Am.  B.  B.  119, 
85  S.  E.  875;  Tutt  ▼  Figbtlng  Wolf  Mining  Co. 
(Mo.  Ct.  of  App.)»  48  Am.  B.  R.  232,  209  8.  W. 
394. 

Audliarj  bUl.— By  no  auxiliary  bill  de- 
pendent upon  the  bankruptcy  proceedings  does 
the  District  Court  get  a  wider  power  to  stay 
suits  tban  It  would  have  had  as  a  court  of 
bankruptcy.  Pell  v.  McCabe  (D.  C,  N.  Y,),  42 
Am.  B.  R.  762,  254  Fed.  356. 

116.  Matter  of  Federal  Biscuit  Co.  (C.  C.  A., 
2d  ar.).  32  Am.  B.  R.  612,  214  Fed.  221;  In  re 
Rosenthal  (D.  C.  N.  Y.),  5  Am.  B.  R.  799,  108 
Fed.  368,  holding  that  where  the  district  court 
stayed  a  suit  In  another  State  for  the  purpose 
of  enabling  a  bankrupt  to  plead  his  discharge 
when  he  had  obtained  it,  it  becomes  the  duty 
of  the  court  upon  the  granting  of  such  dis- 
charge to  the  bankrupt  to  yacate  its  prerlous 
stay  and  remit  both  parties  to  their  rights, 
remedies  and  defenses  under  the  law. 

BelnstaUnent  of  case.— Where  proceedings 
in  a  State  court  have  been  stayed  until  the 
determination  of  the  right  of  a  defendant  to 
a  discharge  and  such  a  defendant  has  failed  to 
obtain  its  discharge  and  the  time  has  elapsed 
precluding  it  from  obtaining  the  same,  the 
plaintiff  is  entitled  by  proper  motion  and 
notice  to  haye  an  order  setting  aside  the  order 
staying  the  proceeding  and  to  hare  the  case 
reinstated  for  trial.  Clark  y.  Fighting  Wolf 
Mining  Co.  (Mo.  Ct  of  App.),  43  Am.  B.  R, 
288.  209  S.  W.  807. 

117.  Matter  of  LerlUn  (D.  C,  N.  J.),  34  Am. 
B.  R.  789,  224  Fed.  241. 

Where  no  application  for  dlseh«rge  Is  made. 

If  the  bankrupt  has  made  no  application  for 

a  discharge,  and  the  time  has  passed  within 
which  an  application  can  be  made,  there  is  no 
rlirht  longer  to  restrain  the  proceedings  in  the 
State  court,  and  the  district  court  should 
racate  a   stay   preyiously   granted  for  an  in- 


definite period.  Biatter  of  FMecal  Biievlt  Ca. 
(C.  C.  A.,  2d  Cir.),  82  Am.  B.  R.  612,  214  IM. 
221. 

118.  In  re  Flanders  (D.  C,  Vt.),  ID  Am.  B.  B. 
379,  121  Fed.  236. 

119.  Matter  of  Leyitan  (D.  C,  N.  J.),  34  Am. 

B.  R.  789,  224  Fed.  241.  and  see  In  re  Mnsaey 
(D.  C,  Mass.),  8  Am.  B.  R.  692,  99  Fed.  71;  In 
re  Marshall  Paper  Co.  (C.  C.  A.,  1st  Clr.),  4 
Am.  B.  R.  468.  102  Fed.  872  ;In  re  McCarty  (D. 

C.  111.),  7  Am.  B.  R.  40.  HI  Fed.  151,  and 
cases  cited  in  Am.  Bankr.  Dig.,  ||  933,  1091. 

IM.  Matter  of  Leyitan  (D.  C.  N.  J.),  34  Am. 
B.    R.  789,  224  Fed.  241. 

Ul.  See  also  Am.   B.   R.  Dig..  I  917. 

128.  Act  of  1867,  I  16,  R.  S.,  I  5.047. 

128.  Price  y.  Price,  48  Fed.  823. 

124.  In  re  Kearney  Bros.  (D.  C,  N.  T.),  25 
Am.   B.   R.   757,   184  Fed.   190. 

128.  Traders'  Bank  y.  Campbell,  14  Wall.  87, 
20  L.  Ed.  832;  Reade  y.  Waterhouse,  82  N.  Y. 
587. 

When  there  Is  a  fair  chance  of  sneeees  tm 
the  pending  litigation,  and  its  prosecution  to 
Judgment  would  benefit  the  estate  by  preyent- 
ing  the  taking  away  of  money  or  property,  or 
by  way  of  the  establishment  of  some  import- 
ant fact  or  question  of  law  necessary  to  the 
efficient  administration  of  the  estate,  and  the 
amount  inyolyed  directly  or  indirectly  is  sub* 
stantially  more  than  the  probable  cost  of  the 
litigation,  it  would  be  the  plain  duty  of  the 
trustee  to  defend  or  prosecute  aa  the  case 
may  be.  In  re  Kearney  Bros.  (D.  C,  N.  Y.), 
25  Am.  B.  R.  757,  760,  184  Fed.  190.  quoting 
Collier  on  Bankruptcy  (7th  ed.),  221. 

The  trustee  should  interycne  in  a  suit 
which  Is  pending  against  the  bankrupt  at 
the  time  of  his  adjudication,  as  such,  if  the 
propery  of  the  bankrupt  is  at  that  time 
in    the   hands    of   a  receiver    appointed    by    a 
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in  doubt,  he  should  report  at  a  meeting  of  creditors  for  instructions.  If  he 
decides  to  intervene  in  a  pending  suit  he  should  secure  the  approval  of  the 
Federal  court. ^^  The  other  option  is  with  the  court;  it  may,"^  but  need  not, 
order  the  trustee  to  intervene.  Where  the  suit  affects  the  bankrupt  estate  and 
its  determination,  if  adverse  to  the  bankrupt,  may  deplete  the  assets,  the 
trustee  may  properly  be  ordered  to  intervene  ;^^  and  a  court  of  bankruptcy 
may  restrain  an  action  in  a  State  court  for  such  time  as  will  permit  the  trustee 
to  prepare  his  papers  and  make  a  motion  for  an  order  allowing  him  to  inter- 
vene. The  State  court  may  not  compel  a  trustee  to  intervene  ;*^^  but  a  plain- 
tiff may  be  entitled  to  have  a  trustee  made  a  party  defendant,  although  he 
cannot  be  compelled  to  answer  unless  by  direction  of  the  bankruptcy  court."^ 
He  can  plead  to  the  jurisdiction,  or  make  any  defense  which  the  bankrupt  could 
have  made,  or  even  any  defense  which  any  creditor  could  have  asserted 
affirmatively.^^  Once  the  trustee  is  a  party  to  such  suit,  he  is  bound  by  the 
judgment  therein,^*®  but  he  does  not  voluntarily  submit  himself  to  the  juris- 
diction of  the  State  court  by  protesting  against  its  exercise  of  jurisdiction  in 
an  action. ^^  If  the  judgment  is  already  entered,  and  the  State  court  refuses  to 
open  it  on  a  motion  of  the  trustee,  the  court  of  bankruptcy  cannot,  it  seems, 
force  the  State  court  to  open  the  case  by  restraining  the  enforcement  of  its 
judgment.  ^^^  It  would  also  seem  that  a  trustee,  when  once  a  party,  could,  on 
showing  the  required  facts,  secure  a  removal  of  the  cause  to  the  proper  Federal 
court ;  there  are,  however,  no  cases  in  point.  If  a  trustee  does  not  intervene, 
he  is  bound  by  the  judgment  to  the  same  extent  that  any  party  acquiring  an 
interest  pending  suit  would  be  bound.*^  A  trustee  may  not  oust  the  juris- 
diction of  a  State  court  by  pointing  out  the  pendency  of  the  bankruptcy  pro- 
ceedinga^^  Where  a  trustee  intervenes,  he  incurs  no  liability  against  the  estate 
for  costs  which  accrued  before  his  intervention,  and  he  is  in  no  event  personally 
liable  for  the  costs  if  his  intervention  was  in  good  faith.^®*    The  right  of  a 


State  court  in  a  judgment  creditor's  action. 
In  re  Klein  (D.  0.,  111.),  3  Am.  B.  R.  174, 
97  Fed.  31. 

186.  Hahlo  v.  Cole,  112  N.  Y.  App.  Div. 
636,  15  Am.  B.  R.  691,  98  N.  Y.  Supp.  1049; 
Keseler  v.  Herklotz,  132  N.  Y.  App.  Div.  278, 
22  Am.  B.  R.  267,  117  K.  YT  Supp.  46; 
Drew  v.  Fort  Payne  Co.  (Sup.  Ct.,  Ala.),  186 
Ala.  285,  32  Am.  B.  R.  353,  65  So.  71,  citing 
CoUier  on  Bankruptcy  (8th  ed.),  221,  222. 

187.  In  re  Porter  ft  Bros.  (D.  C,  Ky.), 
6  Am.  B.  R.  259,  109  Fed.  111. 

Creditors  against  intervention. —  It  cannot 
be  that  the  court  must  direct  the  trustee  to 
intervene  and  prosecute  a  pending  suit  or 
defend  a  pending  suit,  regardless  of  the 
merits  and  prosp^H^  of  success;  and  it  can- 
not be  that  a  trustee  must  defend  such  a  suit 
when  the  creditors  are  appealed  to  and  four- 
fifths  in  number  and  amount  vote  against 
such  action.  In  re  Kearney  Bros.  (D.  C., 
N.  Y.),  26  Am.  B.  R.  757,  184  Fed.  190. 

1S8.  Heath  v.  Siiaifer  (D.  C,  Iowa),  2 
Am.  B.  R.  98,  93  Fed.  647;  In  re  New 
England  Breeders'  Club  (D.  C,  N.  H.),  23 
Am.  B.  R.  689,  175  Fed.  601. 

188.  In  re  Klein  (D.  C,  IlL),  3  Am.  B. 
R.  174,  97  Fed.  31. 

130.  Oliver  v.  Cunningham,  Fed.  Cas.  10,- 


493.  But  compare  Bear  v.  Chase  (C.  C.  A., 
4th  Cir.),  3  Am.  B.  R.  746,  99  Fed.  920. 

181.  Victor  Talking  Machine  Co.  v.  Haw- 
thorne, etc,  Co.  (C.  C,  Pa.),  23  Am.  B.  R. 
234,  173  Fed.  617,  citing  Collier  on  Bank- 
niptcy  (7th  ed.),  p.  221. 

188.  London  y.  Blandford,  66  Ga.  160;  San- 
ford  y.  Sanford,  68  N.  Y.  67;  Knox  y.  Bank, 
12  Wall.  379,  20  L.  Ed.  414. 

133.  In  re  Scinner  (D.  C,  Iowa),  3  Am. 
B.  R.  163,  97  Fed.  190;  In  re  Van  Alstyne 
(D.  C,  K.  Y.),  4  Am.  B.  R.  42,  100  Fed. 
029. 

184.  Pugh  y.  Loisel  (C.  C.  A.,  6th  Cir.), 
33  Am.  B.  R.  680,  219  Fed.  417. 

185.  In  re  Fraxiklin  (D.  C,  Mass.),  6  Am. 
B.  R.  286,  106  Fed.  666,  affd.  sub  nom,  Jao- 
quith  y.  Rowlev,  188  U.  S.  620,  9  Am.  B.  R. 
526,  47  L.  Ed.  620.  Compare  Neiman  y. 
Shoolbraid,  2  K.  B.  N.  Rep.  668. 

186.  Thatcher  y.  Rockwell,  105  U.  S.  467, 
26  L.  Ed.  949. 

187.  Des  Moines  Savings  Bank  y.  Morgan 
Jewelry  Co.,  123  Iowa  432,  12  Am.  B.  R.  781, 
99  N.  W.  121;  Harris  v.  Luxury  Fruit  Co. 
(Sup.  Ct,  Oa.),  142  Ga.  67,  32  Am.  B.  R. 
662,  82  S.  E.  447. 

188.  Malloch  v.  Adams  (D.  C,  Mass.),  88 
Am.  B.  R.  916,  199  Fed.  642. 
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trustee  to  intervene  in  a  canse  pending  in  a  State  court  against  the  bankrupt 
is  to  be  heard  and  determined  under  the  practice  and  rules  of  the  State  court '^ 

b.  Where  bankrupt  ig  plaintiff.— *Subsection  c  of  this  section  permits  the 
trustee^  with  the  approval  of  the  court,  to  prosecute  as  trustee  any  suit  com- 
menced by  the  bankrupt  prior  to  the  adjudication,  with  like  force  and  effect 
as  though  it  had  been  commenced  by  him.^^  The  words  of  this  subsection  are 
strikingly  similar  to  those  of  the  law  of  1867.^^^  They  have,  however,  been 
given  a  somewhat  limited  meaning.  Thus,  only  such  suits  as  may  be  beneficial 
to  the  estate  should  be  continued  by  the  trustee.^^  If,  then,  actions  not  bene- 
ficial to  ihe  estate  are  pending,  wnat  may  the  bankrupt  do?  The  authorities 
are  not  imiform.'«  ThHiialoIr  between,  such  a  right  of  action  and  any  other 
valueless  or  burdensome  property  is  striking,  and,  it  is  tiiought,  on  proper 
application  to  the  referee  in  diarge,  the  trustee  may  be  excused  from  prosecut- 
ing such  a  suit,  and  the  bankrupt  authorized  to  do  so  for  his  own  benefit^^ 
The  consent  of  the  bankruptcy  court  to  the  substitution  of  tiie  trustee  for  the 
bankrupt  in  the  State  court  should  first  be  obtained  and  affirmatively  shown.^^ 
The  court  whose  approval  is  required  is  that  which  appointed  the  trustee.*^ 
A  cause  of  action  for  damages  arising  out  of  a  personal  wrong  suffered  by  the 
bankrupt  does  not  pass  to  his  trustee  in  bankruptcy  and  the  trustee  should  not 
be  permitted  to  continue  the  action,  since  this  subsection  only  irelates  to  actions 
that  are  a  part  of  the  bankrupt's  estate,  or  in  which  his  estate  has  an  interest.^^^ 
The  statute  is  silent  as  to  the  right  of  the  bankrupt  to  begin  a  suit  in  the  time 
which  intervenes  between  the  filing  of  the  petition  and  the  election  of  a  trustee; 
but  the  Supreme  Court  has  held  that  the  bankrupt's  title  to  the  property  whidi 


189.  Drew  v.  Fort  Payne  Co.  (Sup.  Ct., 
Ala.),  186  Ala.  286,  32  Am.  B.  R.  353,  65  So. 
71;  Bank  of  Commerce  v.  Elliott  (Sup.  Ct., 
Wis.),  109  Wis.  648,  6  Am.  B.  R.  400,  86 
N.  W.  417. 

140.  Griffin  v.  Ids.  Co.  (Sup.  Ct,  Ga.),  119 
Ga.  663,  11  Am.  B.  R.  622,  46  S.  E.  870; 
Earl  Y.  Jacobs  (Sup.  Ct.,  Mich.),  177  Mich. 
163,  31  Am.  B.  R.  90,  142  N.  W.  1079.  See 
also  Am.  B.  R.  Dig.,  |  913. 

141.  Act  of  1867, 1  16,  R.  S.,  |  6,047. 

142.  In  re  HaenseU  (D.  C,  Cal.),  1  Am. 
B.  R.  286,  91  Fed.  356;  In  re  Throckmorton 
(C.  C.  A.,  6th  Cir.),  17  Am.  B.  R.  866,  149 
Fed.  146;  Griffin  v.  Ins.  Co.  (Sup.  Ct.,  Ga.), 
119  La.  633,  11  Am.  B.  R.  622,  46  S.  E.  870; 
In  re  Franks  (D.  C,  Ala.),  2  Am.  B.  R.  634, 
96  Fed.  636,  holding  that  the  trustee  may 
petition  the  State  court  to  order  a  sheriff 
to  pay  over  moneys  from  a  sale  under  an 
execution,  nullified  by  the  adjudication  in 
bankruptcy. 

143.  Towle  V.  Davenport,  16  N.  B.  R.  478; 
Noonan  v.  Orton,  12  N.  B.  R.  405;  Gilmore 
V.  Bangs,  66  Ga.  403;  Sutherland  y.  Davis, 
42  Ind.  26. 

144.  Effect  of  failure  of  trustee  to  prose- 
cute.—  In  the  case  of  Griffin  v.  Mutual  Life 
Insurance  Co.,  119  Ga.  663,  11  Am.  B.  R. 
622,  46  S.  E.  870,  it  was  held  that  if  no 
trustee  is  appointed,  or  if  the  bankruptcy 
court  does  not  consider  it  to  the  interest  of 
the  estate  to  permit  the  trustee  to  prosecute 
the  suit  the  aiction  does  not  abate  nor  is  the 
bankrupt's  debtor  discharged  from  liability 


in  the  pending  action;  the  bankrupt  may 
have  an  interest  in  the  recovery  whidi  ho  is 
entitled  to  protect. 

An  action  by  or  against  the  bankrupt  in 
the  State  court  does  not  abate  upon  the  ad- 
judication in  bankruptcy  or  appointment  of 
a  trustee,  and  in  the  absence  of  an  appUoa- 
tion  by  tiie  trustee  for  substitution  it  may 
be  prosecuted  or  defended  by  the  bankrupt. 
Hahlo  V.  Cohn,  112  N.  Y.  App.  Div.  636,  1ft 
Am.  B.  R.  691,  98  N.  Y.  Supp.  1049. 

146.  Hahlo  v.  Cohn,  112  N.  Y.  App.  Div. 
636,  16  Am.  B.  R.  691,  98  N.  Y.  Supp.  1049; 
Kessler  v.  Herklotz,  132  N.  Y.  App.  Div.  278, 
22  Am.  B.  R.  267,  117  N.  Y.  Supp.  46. 

146.  Malloch  v.  Adams  (D.  C.,  Mass.),  28 
Am.  B.  R.  916,  199  Fed.  642. 

147.  LibeL — Under  section  70-a(6)  of  ih» 
bankruptcv  act,  a  trustee  in  bankruptcy  can- 
not be  suhstituted  as  plaintiff  and  continiie 
the  prosecution  of  a  suit  to  recover  damages 
for  libel,  which  had  been  commenced  by 
bankrupt  prior  to  bankruptcy,  although  the 
injuries  to  the  bankrupt  from  such  lib^  may 
have  been  the  cause  of  his  bankruptcy. 
Epstein  v.  Hardwecker  (Sup.  Ct.,  Okl.,  29 
Okl.  337,  26  Am.  B.  R.  712,  116  Fed.  Fte. 
789. 

Malicious  prosecution. —  An  action  for  ma- 
licious prosecution,  if  commenced  before  the 
adjudication  of  the  insolvent  debtor  in  bank- 
ruptcy, is  not  one  which  the  trustee  may 
continue  with  consent  of  the  court  of  bank- 
ruptcy. In  re  Haensell  (D.  C,  Cal.),  1  Am 
B.  R.  286,  91  Fed.  366. 
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win  pass  to  the  trustee,  is  sufficient  to  authorize  the  trustee  to  bring  a  suit  for 
damages  to  such  property.^^  If  the  trustee  mtervenes^  *the  suit  will  be  contin- 
ued in  his  name  ;^^  but  the  trustee  is  liable  only  for  costs  after  he  intervenes^ 
and  for  costs  personally  only  when  guilty  of  mismanagement  or  bad  faith.^^ 

c.  Praotioe. —  The  order  to  intervene  and  the  consent  to  defend  should  be 
granted  upon  application  made  by  petition  or  motion.  This  application,  as  a 
rule,  may  be  heard  at  a  meeting  of  creditors.  It  may,  however,  be  granted 
ex  parte.  In  some  districts  the  practice  is  to  grant  the  consent  in  the  form  of 
an  order  authorizing  the  trustee  to  apply  to  the  proper  State  court  for  substi- 
tution.^^ How  far  an  adverse  party  in  the  State  court  should  be  heard  iu 
opposition  to  the  motion  is  an  open  question.  He  certainly  should  not,  if  he 
is  not  a  creditor,  and  any  effort  on  his  part  summarily  to  determine  the  con- 
troversy on  the  merits  should  be  checked;  the  State  court  is  the  forum  for  such 
determination.  Permission  once  granted,  the  scene  shifts  to  the  State  court, 
and  the  application  there  will,  of  course,  be  in  accordance  with  the  rules  and 
practice  of  that  court"^  Throughout,  the  practice  under  these  subsections 
is  closely  aimlogous  to  that  where  a  trustee  initiates  a  suit,  discussed  under 
the  appropriate  sections,  post^^ 

Vm.    LIMITATION  ON  SUITS  BY  TRUSTEES 

a.  Effect  of  limitation. —  Subsection  d  provides  that  "  Suits  shall  not  be 
brought  by  or  against  a  trustee  of  a  bankrupt  estate  subsequent  to  two  years 
after  the  estate  has  been  closed."  It  has  rrference  to  suits  initiated  by  the 
trustee,  rather  than  those  pending  at  the  time  of  the  bankruptcy.^'^  It  is 
similar  to  the  corresponding  clause  under  the  act  of  1867  in  period  onjp^.  It 
constitutes  an  arbitrary  limitation  on  all  suits;  as  to  computation  of  time  at 
least  superseding  all  statutes  whether  State  or  Federal,^*"^  provided  the  action 


148.  Johnson  ▼.  CoUier,  222  U.  S.  S3S,  27 
Am.  B.  R.  454,  66  L.  Ed.  306. 

149.  Ames  v.  Oilman,  61  Mass.  239. 

150.  Norton  v.  Switzer,  93  U.  S.  366,  23 
L.  Ed.  903;  Beade  v.  Waterhouse,  62  N.  Y. 
687. 

In  Murtaugh  v.  Sullivan,  74  N.  Y.  Mise. 
617,  27  Am.  B.  R.  431,  132  N.  Y.  Supp.  603, 
it  was  held  that  the  trustee  would  not  be 
substituted  as  plaintiff  in  an  action  to  fore- 
close a  mechanxc'e  lien  flo  far  aa  his  liability 
for  ooeta  was  concerned,  it  aippearing  that 
the  only  pfuirpose  of  such  substitution  was  to 
avoid  payment  of  a  judgment  properly  ob- 
tained, tne  defendant  no  longer  having  op- 
portunity to  demand  security  for  costs. 

161.  In  re  Price  (D.  C,  N.  Y.),  1  Am.  B. 
R.  606,  92  Fed.  987;  Hahio  v.  Cohn,  112  N. 
Y.  Ajppt  Div.  636,  16  Am.  B.  R.  691,  98  N.  Y. 
6upp.  1049,  citing  Collier  on  Bankruptcy 
(6th  ed.),  p.  141. 

162.  Drew  v.  Fort  Payne  Co.  (Sup.  Ct., 
Ala.),  186  Ala.  286,  32  Am.  B.  R.  363,  66 
So.  71,  citing  Collier  on  Bankruptcy  (8th 
ed.),  223,  224;  Bank  of  Commerce  v.  Elliott 
(Sup.  Ct.,  Wis.),  6  Am.  B.  R.  409. 

Action  by  trustee  to  recover  stock  sub- 
scriptions.—  Before  a  trustee  in  bankruptcy, 
substituted  as  plaintiff  in  an  action  com- 
menced by  the  receiver  of  an  insolvent  cor- 
poration prior  to  its  bankruptcy  to  recover 


unpaid  stock  subscriptions,  can  continue  such 
action  it  is  necessary  that  the  defendant  have 
notice  and  an  opportunity  to  be  heard  upon 
the  validity  of  the  all^;ed  debts  of  the  cor- 
poration, and  that  an  o^er  be  entered  direct- 
ing proceedings  against  the  stockholders 
where  subscriptions  are  impaid  for  such 
amount  as,  together  with  the  assets,  will  be 
sufficient  to  meet  the  liabilities  of  the  cor- 
poration. Where  the  pleadings  fail  to  allege 
such  facts,  they  do  not  state  a  cause  of  action. 
C!hamberlain  v.  Piercy  ( Sup.  Ct.,  Wash. ) ,  82 
Wash.  157,  33  Am.  B.  R.  664,  143  Pac.  977. 

163.  See  under  Sections  Sirty,  Sixty-seven 
and  Seventy  of  this  work. 

164.  Compare  Maybin  v.  Raymond,  Fed. 
Cas.  9,338.    See  also  Am.  B.  R.  Dig.,  §  665. 

166.  £ffect  of  bankruptcy  act  on  statute 
of  limitations. —  In  Fredander  v.  Holloman, 
Fed.  Cas.  6,081,  also  reported  in  9  N.  B.  R. 
331,  the  question  of  the  application  of  the 
statute  of  limitation  was  considered  by  the 
court.  It  is  there  said:  ''The  Constitution 
of  the  United  States  conferred  upon  Congress 
the  power  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States; 
and  when  Congress,  in  pursuance  of  this 
power,  parsed  the  Bankrupt  Act,  it  >at  once 
superseded  all  laws  in  conflict  with  it.  The 
bankrupt's  estate  and  every  thing  and  right 
connected  with  it,  upon  the  bankruptcy,  at 
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is  not  barred  by  the  State  statute  at  the  time  the  petitiou  in  bankruptcy  was 
filed.^^  It  seems  also  that  the  character  of  the  suit  is  immaterial,  provided  it 
amounts  to  the  prosecution  of  a  demand  in  a  court  of  justice/*^  in  respect  to 
the  property  or  rights  of  property  of  the  bankrupt  ^'^  It  applies  also  to  writs 
of  error  sued  out  to  review  a  judgment  of  a  State  court,  as  well  as  to  suits 
initiated  by  the  trustee.^®  It  does  not  apply  to  an  application  to  reopen  a 
case  upon  the  ground  that  the  proceeding  was  closed  before  the  estate  was 
fully  administrated.^*®  Under  familiar  principles,  this  limitation  does  not 
affect  jurisdiction:  to  be  available,  it  must  be  pleaded.**^ 

b.  When  limitation  begins  to  nm ;  when  estate  is  closed. —  Under  the  present 
law  the  two-year  limitation  begins  to  run  on  and  after  the  estate  has  been 
closed;  under  the  act  of  1867,  the  time  began  to  run  when  the  cause  of  action 
accrued  in  favor  of  or  against  the  assignee/®  The  phrase  "  after  the  estate 
has  been  closed  "  does  not  mean  the  date  of  the  discharge  or  refusal  to  dis- 
charge ;  nor  does  it  mean  the  date  the  referee  remits  the  papers  of  a  closed  case 
to  the  clerL*®  It  rather  refers  to  the  date  when  the  final  decree  approving 
the  trustee's  account  and  discharging  him  is  granted.*^  Even  this  is,  however, 
not  accurate,  for  in  no  asset  bankruptcies  no  trustee  may  be  appointed  and 


once  passed  under  the  control  and  operation 
of  the  bankrupt  law.  After  that  the  riffhts 
of  those  in  interest  may  be  contracted  or 
enlarged,  as  Confess  in  its  wisdom  may  pro- 
Tide.  Tliis  provision,  in  the  second  section, 
provides  that  all  rights  of  action  barred  upon 
the  appointment  of  the  assignee  shaU  remain 
barred,  whether  in  favor  of  or  against  the  as- 
signee, ^d  g^ve  both  to  the  assignee  and 
those  clfiming  an  adverse  interest  to  any 
property  claimed  by  the  assignee  in  the  ad- 
verse possession  of  others,  or  claimed  by 
others,  to  property  in  the  hands  or  under  the 
control  of  the  assignee,  two  years  in  which 
to  commence  proceSings  in  equity  or  at  law 
for  its  recovery.  This  is  a  separate  and  in- 
dependent provision,  and  has  no  connection 
with  any  State  statute  on  the  subject.  It 
may  extend  or  may  contract  the  time  pro- 
vided in  the  statute  of  limitations.  Thus,  if 
at  the  time  of  the  appointment  of  the  as- 
signee but  a  few  days  remained  of  the  time 
necessary  to  complete  the  bar,  the  time  would 
be  extended;  or,  if  the  statute  had  just  com- 
menced running,  and  under  the  State  law 
would  have  ten  years  to  run,  aa  in  case  of 
actions  of  ejectment  to  recoTer  real  estate,  it 
would  be  complete  within  two  years." 

The  Umltetion  appUet  to  suits  for  the  re- 
covery of  preferences  under  I  60-b,  exclusive 
of  a  state  statute  prescribing  a  different  limi- 
tation. Arnold  Grocery  Co.  v.  Shackelford  <Ga. 
Sup.  Ct.).  140  Oa.  685.  81  Am.  B.  R.  110.  79  8. 
B.  47a 

IM.  Sheldon  v.  Parker  (Sup.  Ct.,  Neb.).  M 
Neb.  610,  11  Am.  B.  R.  162,  92  N.  W.  923. 

167.  Bailey  v.  Glover,  21  Wall.  342,  22  L.  Ed. 
<S36;  Ames  v.  Gilman,  61  Mass.  239;  Union 
Canal  Co.  v.  Woodslde,  11  Pa.  St.  176. 

Snmnutfy  proeeedlay s. — The  Statute  of  Limi- 
tations is  applicable  to  summary  proceedings 
instituted  by  a  trustee  in  bankruptcy.  Matter 
of  Franklin  Brewinsr  Co.  (C.  C.  A.,  2d  Clr.).  45 
Am.  B.  R.  7.  263  Fed.  512. 

158.  In  re  Connant,  Fed.  Cas.  3,066;  Steveni 
V.  Hanser,  39  N.  Y.  302. 

15».  Jenkins  ▼.  Bank.  106  U.  S.  671,  27  L.  Ed. 
304;  Walker  v.  Towner,  Fed.  Cas.  17.069. 


100.  An  application  to  reopen  a  case,  upon 
the  ground  that  the  proceedings  were  doeed 
before  the  estate  was  fully  a£ninistered,  is 
not  a  "  suit "  within  the  meaning  of  section 
11-d.  A  former  trustee  has  no  standing  in 
court  to  seek  the  reopening  of  a  bankruptcy 
proceeding.  None  but  creditors  who  have 
proved  their  claims  are  entitled  to  that  relief. 
Matter  of  Paine  (D.  C,  Ky.),  11  Am.  B.  R. 
351,  127  Fed.  246. 

161.  Chemung  Bank  v.  Judson,  8  N.  Y.  254. 
See  also  Gormley  v.  Bunion,  138  U.  S.  623. 
630,  34  L.  Ed.  1036;  Ritzer  v.  Wood,  100 
U.  S.  187,  27  L.  Ed.  900;  Upton  v.  McLaugh- 
lin, 106  U.  S.  640,  26  L.  Ed.  1,197;  Lyon  ▼. 
Bertram,  20  How.  149,  15  L.  Ed.  847. 

162.  When  limitation  begins  to  run.— 
Where  during  the  pendency  of  bankruptcy 
proceedings  the  trustee  had,  or  might  readily 
have  had,  knowledge  that  bankrupt  had  made 
a  preferential  transfer  of  property,  and  it  ap- 
peared that  the  only  reason  that  inquiritts 
concerning  the  same  were  not  prosecuted 
further  was  that,  as  there  were  mortgages 
(m  the  property,  further  prosecution  was 
deemed  not  worth  while,  the  trustee  eannot 
claim   In  a  suit  begrnn   more  tban   two  years 

.  after  the  estate  was  closed,  that  the  fraud  had 
only  been  discovered  about  a  month  bef6re  the 
commencement  of  the  suit,  so  as  to  have  pre- 
vented the  limitation  of  two  years,  contained 
in  section  U-a  of  the  bankruptcy  act  from 
hayinir  expired.  Kinder  v.  Scharff  (Sup.  Ct.. 
La.),  129  La.  218,  26  Am.  B.  B.  766,  56  So.  769. 

In  an  action  by  a  trustee  in  bankroptcy  to 
compel  a  stockholder  of  the  bankrupt  to  pay 
an  assessment  upon  stock  of  the  bankrupt 
held  by  him  in  compliance  with  an  order  of 
the  referee,  the  statute  of  llmitationa  does  not 
begin  to  run  until  the  order  of  the  referee. 
7oQrtne7  v.  Yonnflrs  (lOss.  Sup.  Ct.),  42  Am. 
B.   R.  OT,  168  N.  W.  441. 

For  a  somewhat  remarkable  example  of  the 
effect  of  the  limitation  under  the  f6nner  law. 
see  Scott  v.  Devlin.  89  Fed.  970. 

168.  See  Bankr.  Act.  |   39-a  (7). 

164.  See  Bankr.  Act,  I  2  (8). 

When  estate  deemed  "dosed.** — ^Where  the 
final  account  of  a  trustee  in  bankruptcy  hms 
been  proved,  the  trustee  discharged  and  all 
the  funds  of  the  estate  distributed,  the  estate 
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jet  a  cause  of  action  may  develop;  while  in  many  cases  when  a  trustee  is 
appointed  he  finds  himself  unable  to  find  assets  and,  there  being  no  funds  with 
wMch  to  pay  the  expenses  incident  to  a  meeting  for  his  discharge,  files  no  report 
and  is  not  discharged.  There  are  as  yet  no  decisions  construing  the  meaning 
of  this  phrase.  It  is  suggested  that,  where  no  trustee  is  appointed,  the  two 
years  will  b^gin  to  run  from  the  day  when  the  order  dispensing  with  a  trustee 
is  granted,  and  that,  when  a  trustee  is  appointed  who  does  not  report  or  seek 
a  final  discharge,  it  will  not  begin  until  such  dischai^e  is  granted.  It  has 
been  held  that  where  an  estate  is  declared  closed,  but  is  subsequently  reopened, 
the  two-year  period  b^ns  to  run  from  the  subsequent  closing  of  the  estate.** 
Failure  to  commence  tiie  action  within  the  required  time  because  of  inability 
to  serve  process  is  no  excuse.**® 

will  be  deemed  **  closed  "  within  the  meaning 
of  I  11-d  and  i  2(8)  of  the  foanlmiptey  act, 
and  the  trustee  after  the  reopening  of  the 
estate  and  his  reappointment  oann<%  aaseit^ 
in  a  suit  brought  to  set  aside  as  preferential 
a  conveyance  made  by  bankrupt  within  tiie 
four  months'  period,  that  the  estate  had  not 


been  **  fully  administered/'  because  the  prop- 
erty sued  for  had  not  been  included  in  the 


administration,  as  such  property,  although 
fraudulently  conveyed,  would  form  no  part  of 
the  estate  untU  the  conveyance  had  been  set 
aaide.  Kinder  v.  Soheirff  (Sup.  Ot,  La.),  129 
La.  218,  26  Am.  B.  R.  766,  66  So.  760. 

les.  Bilafsky  v.  Abraham,  183  Mass.  401, 
67  N.  E.  318. 

166.  Amey  v.  Watertown,  130  U.  S.  320,  32 
L.  Ed.  963. 


SECTION   TWELVE* 


COMPOSITIONS,  WHEN  CONFIRMED. 

§  12.  Compositions,  When  Conflnned. —  a  A  bankrupt  may  offer^ 
either  before  or  after  adjudictUion,  terms  of  oomposition  to  Ms  cred* 
iters,  but  not  before,  he  has  been  examined  in  open  court  or  at  a 
meeting  of  his  creditors,  and  has  filed  in  oourt  the  schedule  of  his  prop- 
erty  and  list  of  his  creditors,  required  to  be  filed  by  bankrupts.  In 
compositions  before  adjudication  the  bankrupt  shall  file  the  required 
schedules,  and  thereupon  the  court  shall  call  a  meeting  of  creditors  for 
the  allowance  of  claims,  examination  of  the  bankrupt,  and  preserver 
tion  of  conduct  of  estates,  at  which  meeting  the  judge  or  referee  shaU 
preside;  and  action  upon  the  petition  for  adjudication  shall  be  delayed 
untU  it  shall  be  determined  whether  siush  composition  shaU  he 
confirmed* 

b  An  application  for  the  confirmation  of  a  oomposition  may  be 
filed  in  the  court  of  bankruptcy  after,  but  not  before,  it  has  been 
accepted  in  writing  by  a  majority  in  ntmiber  of  all  creditors  whose 
claims  have  been  allowed,  which  number  must  represent  a  majority 
in  amount  of  such  claims,  and  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  and  the  money  necessary  to  pay  all  debts 
which  have  priority  and  th-e  cost  of  the  proceedings,  have  been 
deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  judge. 

c  A  date  and  place,  with  reference  to  the  convenience  of  the  parties 
in  interest,  shall  be  fixed  for  the  hearing  upon  each  application  for 
the  confirmation  of  a  composition,  and  such  objections  as  may  be  made 
to  its  confirmation. 

d  The  judge  shall  confirm  a  composition  if  satisfied  that  (1)  it  is 
for  the  best  interests  of  the  creditors;  (2)  the  bankrupt  has  not  been 
guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the  duties  which 
would  be  a  bar  to  his  discharge;  and  (3)  the  offer  and  its  acceptance 
are  in  good  faith  and  have  not  been  made  or  procured  except  as  herein 
provided,  or  by  any  means,  promises,  or  acts  herein  forbidden. 

e  Upon  the  confirmation  of  a  composition,  the  consideration  shall 
be  distributed  as  the  judge  shall  direct,  and  the  case  dismissed* 
Whenever  a  composition  is  not  confirmed,  the  estate  shall  be 
administered  in  bankruptcy  as  herein  provided. 

*  The  amendment  of  1910  ia  in  italics. 
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AMlogOiit  proTisioiis:    In  U.  S.:    R.  8.,  {  5103-A  (Act  of  June  22,  1874). 

In  E&f.:    Act  of  1890,  i  3,  which  BupersedM  Act  d  1983,  f  18.    See  alea  Act  of  1833, 

i  23.    See  also  Deeds  of  Amngement  Aets  of  1887  and  1900. 
b  Cao.:    Act  oi  tn»,  |  13. 

drott-refeieikoea:     To  the  law:     Power  of  court  of  l)aiikrttpt<7  to  oonflrm  or  reject  com- 

pofiitions,  I  2(9). 

Compositions,  when  set  aside,  |  18. 

Effect  of  confirmation  on  discharge  of  debts,  |  14-c. 

D^ts  not  affected  by  composition,  i  17-a. 

Certified  copy  of  order  confirming  or  setting  aside  composition  as  endenoe^  I  21-f,  g. 

i^peals  in  compositions,  I  25-a. 

'  Punishment  for  extorting  money  or  property  aa  consid«ra4ion  for  oonq[K)sitlon, 

i  i  29-b(5). 

Jurisdiction  of  referee  in  respect  to  eompoaitioos,  |  38-a(4). 

Compensation  of  referee  on  compoaition,  I  40-a. 

Commissions  in  case  of  composition,  |  48-a. 

I  Notice  of  application  for  confirmation,  I  58-a(2). 

Title  of  property  to  vest  in  bankrupt  <«  confirmation,  {  70-f . 

To  the  General  Orders:    Applications  for  confirmation  to  be  heard  and  dooided  by  judge, 

XII  (3). 

Payment  of  moneys  on  composition,  XXIX. 

Appearance  in  opposition  to  composition,  XXXIL 

To  the  Fonna:    Official:    Petition  for  meeting  to  consider  oompoeition,  No.  00. 

Application  for  confirmation,  No.  61. 

Order  confirming  composition.  No.  62. 

Order  of  di8tributi<m.  No.  63. 

Supplementary:     Offer  and  acceptance  of  oompoaiiions^  Noa.  M,  06. 

Referee's  certificate,  No.  07. 

Order  to  show  cause,  No.  08. 

Appearance  of  objecting  creditor.  No.  00. 

Specification  of  objections.  No.  100. 

Order  of  reference  to  special  master.  No.  101. 

Report  of  special  master.  No.  102. 

Order  confirming  or  rejecting  composition.  No.  lOt. 
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l   history  and  comparativs  legislation. 

a.  The  English  and  Canadian  lyitems.— l^ot  irntil  1825,  was  a  composition 
with  creditors  permitted  in  England,  nor  did  this  first  statate  discharge  the 
debts  of  dissentient  creditors.    The  act  of  1849,  which  required  the  'bankrupt 
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to  make  a  cessio  botu>rum,  provided  for  a  discharge  available  against  all  cred- 
itors whether  consenting  or  not  The  act  of  1869,  §  126,  is  concededly  the 
progenitor  of  our  system  of  composition.  Since  then,  two  statutes  have  beea 
passed  in  England,  that  of  1883  and  that  of  1890.  The  latter  repeals  the  for- 
mer's provisions  concerning  compositions,  and  is  now  the  law.  By  it,  in  con- 
nection with  §  23  of  the  act  of  1883,  a  scheme  of  composition  may  be  offered 
either  between  the  entry  of  the  receiving  order  (petition)  and  the  adjudication, 
or  after  that  date.  When  the  offer  is  after  that  date^  the  practice  seems  not 
unlike  our  own ;  but  a  composition  outside  of,  tL  e.,  before  an  actual  bankruptcy, 
is  not  possible  under  our  law.^  The  English  statutes  also  provide  for  "  deeds  of 
arrangement''  with  creditors,  a  procedure  something  like  those  of  our  State 
insolvency  laws  that  require  the  assent  of  creditors  in  advance.^  In  actual 
practice,  these  deeds  of  arrangement  are  more  general  than  compositions  proper.' 
In  England  schemes  of  arrangement  as  distinguished  from  compositions  are 
possible  even  after  bankruptcy  proceedings  are  commenced.  The  Canadiam 
statute  is  similar  in  its  provisions  to  our  own  although  more  elaborate.** 

b.  Continental  sytteniB. —  The  laws  of  the  continental  countries  distinguish 
between  compositions  without  the  relinquishment  of  assets,  and  compositions 
with  relinquishment.  The  first  class  differs  from  the  English  method  in  that 
it  cannot  take  place  until  after  a  bankruptcy  proceeding  has  been  begun,  and 
results  in  a  part  payment  and  the  creation  of  a  "  debt  of  honor ''  for  the  bal- 
ance, the  bankrupt  being  restored  to  his  business^  but  compelled  to  perform 
the  terms  of  his  composition  agreement  In  effect,  this  is  merely  an  extension, 
but,  when  consented  to  by  certain  percentages  of  the  creditors,  is  binding 
on  all.  It  is,  on  the  Continent,  decidedly  the  more  general  and  more  popular 
method.  The  other  kind  of  composition  resembles  that  in  vogue  here,  but 
seems  to  be  possible  only  in  France  and  Greece.  Besides,  some  countries 
permit  an  arrangement  with  creditors  before  bankruptcy,  to  prevent  or  avoid 
bankruptcy,  and,  therefore,  properly  called  "  preventive  compositions."  These 
correspond  to  the  English  deeds  of  arrangement,  either  in  or  out  of  the  pro- 
ceeding proper,  if  made  before  the  actual  adjudication."*  The  modem  tendency 
is  toward  arrangements  or  compositions  between  the  creditor  and  debtor,  as 
distinguished  from  the  harsher  rules  of  the  older  bankruptcy  laws.  The  sec- 
tion now  under  discussion  will,  therefore,  become  increasingly  important  as 
the  years  go  on. 

e.  Compositions  under  act  of  1867  as  amended  in  1874.^ —  Our  first  and  second 

bankruptcy  laws  did  not  provide  for  compositions.  Nor  did  the  law  of  1867, 
until  amended  by  the  act  of  June  212,  1874.'  The  corresponding  section  of  the 
present  law  is  not  only  more  terse,  but,  in  effect,  in  several  particulars  unlike 
that  of  the  law  of  1874.  The  latter,  and  the  adjudicated  cases  under  it,  are, 
therefore,  not  always  in  point.  Its  main  features  should,  however,  be  under- 
stood and  will  be  brieflv  outlined  here,  the  foot-notes  indicating  the  leading 
cases.    The  discussion  oi  the  present  section,  post,  is  confined,  as  far  as  possible. 


1.  Compare  §  23,  Eng.  Act  of  Bankruptcy, 
18S3,  with  i  3,  Act  of  1890. 

a.  See  N.  Y.  Debtor  and  Creditor  Law, 
ii  50-86. 

a.  See  Eng.  Deeds  of  Arrangement  Acts  of 
1887  and  1890.  The  popularity  of  deeds  of 
arrangement  in  England  is,  from  our  point 
of  view,  difficult  to  understand.  Our  insol- 
vency laws,  requiring  in  advance  the  assent 
of  creditors,  are  practically  dead  letters* 


Sa.  Canadian  Bankniptcy  Act  of  1919.  |  18. 

4.  The  writer  is  greatly  indebted  in  this  con- 
nection to  "Bankruptcy,  a  Study  in  Compara* 
tire  Legislation,"  by  S.  Whitney  Dunscomb, 
Jr.,  Esq.,  of  the  New  York  Bar;  being  No.  2, 
Vol.  II,  of  the  Columbia  College  Studies  in 
History,  Bconomics,  and  Public  Law. 

5.  R.  S.,  I  5iaB-a  (Act  of  June  22.  1874,  Ch, 
390.  I  17,  18  Stat,  at  Large.  182),  po«t. 

6.  The  parentage  of  this  act  is  made  clear  in 
In  re  Scott,  Fed.  Cas.  12.  519,  where  the  Eng- 
lish and  American  laws  on  compositions  ax0- 
set  out  in  parallel  columns. 
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to  the  meaning  of  the  words  of  the  statute,  whether  or  not  already  interpreted 
by  the  courts.  Under  the  act  of  1874,  a  composition  could  be  offered  in  a 
pending  proceeding  either  before  or  after  the  adjudication.^  If  offered,  a 
meeting  of  creditors  was  called,^  at  which  the  debtor  was  obliged  to  be  present 
and  answer  all  inquires  made  of  him,  and  also  to  produce  a  statement  of  assets 
and  liabilities  with  the  names  and  addresses  of  his  creditors.^  At  such  meeting, 
a  resolution  accepting  the  proposed  compostion  became  operative  if  passed  by 
a  majority  in  number  and  three-fourths  in  amount  of  creditors  present  or 
represented,^^  and  binding  if  confirmed  by  the  signatures  of  the  debtor  and 
two-thirds  in  number  and  one-half  in  value  of  all  his  creditors.^  Creditors 
on  fifty  dollars  or  less  were  counted  as  to  amount  but  not  as  to  number;^  and 
secured  creditors  were  not  counted  unless  they  relinquished  their  security.'^ 
The  resolution,  if  thus  operative  and  confirmed,  with  a  statement  of  assets  and 
liabilities,^^  was  submitted  to  the  judge,  who  thereupon  calling  a  meeting  of 
creditors,"  and,  if  (a)  satisfied  that  the  resolution  was  lawfully  passed,^^  and 
(b)  that  it  was  for  the  best  interests"  of  all  concerned,  caused  it  to  be  recorded. 
A  composition  once  agreed  to  could  be  varied  by  a  similar  procedure.^  Com- 
positions provided  for  the  pro  rata  satisfaction  in  money  of  all  debts  not  secured 
or  entitled  to  priority,^  When  accepted,  they  were  binding  on  all  creditors 
scheduled  in  the  statement  produced  by  the  debtor  at  the  meeting  at  which  the 
resolution  was  passed,^  and  could  be  enforced  by  the  court  summarily  or  by 
contempt  proceedings.^^  If  a  composition  was  not  ordered,  lor,  when  ordered^ 
could  not  be  carried  out,  the  bankruptcy  proceeding  went  on.^ 

II.    COMPOSITIONS  UNDXfi  THE  PRESENT  LAW. 

a.  In  general. —  The  more  important  changes  made  by  the  present  law  are 
discussed  later.  A  few  of  them  are:  (1)  the  composition,  when  offered  after 
adjudication,  cannot  be  offered  until  the  bankrupt  has  filed  his  schedules  and 
been  examined,  and  the  proposed  terms  have  been  accepted  in  writing  by  a 


7.  In  re  Reiman,  Fed.  Cas.  11,673;  affd., 
8.  c,  Fed.  Oas.  11,674;  In  re  MorriB,  Fed. 
Cas.  9,824;  In  re  OdeU,  Fed.  Cas.  10,427. 

8.  In  re  Spades,  Fed.  Cas.  13,196;  In  re 
Haskell,  Fed.  Cas.  6,192;  In  re  Spencer,  Fed. 
Cas.  13,229;  Lieke  ▼.  Thomas,  116  U.  S.  606, 
29  L.  Ed.  744. 

9.  In  re  Haskell,  Fed.  Cas.  6,192;  In  re 
Holmes,  Fed.  Cas.  6,632;  In  re  Dobbins,  Fed. 
Cas.  3,943;  In  re  Proby,  Fed.  Cas.  11,439; 
In  re  Little,  Fed.  Cas.  8,392. 

10.  In  re  Holmes,  Fed.  Cas.  6,632;  In  re 
Spades,  Fed.  Cas.  13,196;  In  re  Gilday,  Fed. 
Cas.  5,422;  Ex  parte  Jewett,  Fed.  Cas.  7,303; 
In  re  Keller,  Fed.  Caa.  7,654. 

11.  In  re  Gilday,  Fed.  Cas.  6,422;  In  re 
Spillman,  Fed.  Cas.  13,242;  In  re  Scott,  Fed. 
Cas.  12,519;  Home  Nat.  Bank  ▼.  Carpenter, 
129  Mass.  1. 

18.  In  re  Wald,  Fed.  Cas.  17,064. 

18.  In  re  Spades,  Fed.  Cas.  13,196;  In  re 
Van  Auken,  Fed.  Cas.  16,828;  In  re  CNeil, 
Fed.  Cas.  10,528;  Flower  ▼.  Greenbaum,  50 
Fed.  190. 

14.  In  re  Haskell,  Fed.  Cas.  6,192. 

16.  In  re  Scott,  Fed.  Cas.  12,519. 

16.  In  re  Sawyer,  Fed.  Cas.  12,395;  In  re 
Vi^alshe,  Fed.  Cas.  17,118;  In  re  Cavan,  Fed. 
Cas.  2,528;  In  re  Greenbaum,  Fed.  Cas.  5,769. 


17.  In  re  Haskell,  Fed.  Cas.  6,192;  In  re 
Weber  Furniture  Co.,  Fed.  Cas.  17,830;  In  ra 
Reiman,  Fed.  Cas.  11,673;  In  re  Wbipplflb 
Fed.  Cas.  17,613;  In  re  Welles,  Fed.  das. 
17,377. 

18.  In  re  McDowell,  Fed.  Cas.  8,776 ;  In  ra 
Reiman,  Fed.  Cas.  11,673.  See  Matter  of 
Kinnane  Co.  (D.  C,  Ohio),  33  Am.  B.  R. 
243,  221  Fed.  762.  Citing  OoUier  on  Bank- 
ruptcy (10th  ed.)  287. 

19.  In  re  Reiman,  Fed.  Cas.  11,673;  In  ts 
Langdon,  Fed.  Cas.  8,058;  In  re  Louis,  Fed. 
Cas.  8,528;  In  re  Clapp,  Fed.  Cas.  2,785;  In 
re  McNab,  Fed.  Cas.  8,906;  In  re  Hurst,  Fed. 
Caa.  6,925;  In  re  WUaon,  Fed.  Cas.  17,781. 

80.  In  re  Hurst,  Fed.  Cas.  6,925;  In  re 
Reiman,  Fed.  Cas.  11,673;  In  re  Lytle,  Fed. 
Cas.  8,650;  In  re  Bechet,  Fed.  Cas.  1,210;  In 
re  Hamlin,  Fed.  Cas.  5,994. 

81.  In  re  McKeon,  Fed.  Cas.  8,858;  In  re 
Tooker,  Fed.  Cas.  14,096;  In  t«  Renieen,  Fed. 
Cas.  11,698;  In  re  Waetaf elder.  Fed.  Cas. 
17,048. 

88.  In  re  Bayly,  Fed.  Cas.  1,144;  Bidwell 
V.  Bidwell,  92  Pa.  St.  61;  Whittemore  ▼. 
Stepliens,  48  Mich.  573,  12  N.  W.  858;  In  re 
Kohlsaat,  Fed.  Cas.  7,918. 
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majority  in  number  and  amount  of  all  claims  allowed,  and  the  consideration 
to  be  paid  to  creditors  and  the  money  necessary  to  pay  debts  entitled  to 
priority  and  the  expenses  of  administration  shall  have  been  deposited  in 
court;  (2)  there  are  now  three  available  objections  to  a  composition,  the  first 
only  being  the  same  as  that  under  the  former  law,  and  any  available  objection 
to  tiie  debtor's  discharge  being  equally  effective  to  prevent  a  composition.  The 
court,  and  not  the  debtor,  distributes  the  consideration.  The  practice,  too, 
is  necessarily  different.  Further,  the  section  is  silent  as  to  some  things 
specifically  stated  in  the  former  law. 

b.  Constitutionality. —  The  objection  was  raised  as  to  the  constitutionality  of 
the  act  of  1874.  But,  if  the  present  section  amounts,  as  it  does,  to  a  cessio 
bonorum,  whence  each  creditor  obtains  substantially  as  great  a  pro  rata  as  he 
would  through  distribution  in  bankruptcy,  the  sections  on  compositions  are 
clearly  within  the  power  given  Congress  to  establish  a  uniform  system  of 
bankruptcy.®  Nor  does  the  fact  that  the  question  whether  the  bankrupt  shall 
be  released  from  his  debts  depends  upon  a  majority  vote  by  his  creditors,  ren* 
der  the  law  unconstitutional.  The  discharge  and  the  manner  of  awarding  it 
are  mere  incidents.**  The  essential  purpose  of  bankruptcy  law  is  pro  rata 
distribution  of  assets,®  and  this  being  brought  about  by  composition  under  this 
section,  it  is  constitutional. 

0.  Seotion,  how  construed. —  Since  it  is  in  derogation  of  the  common  law,  and 
compels  any  dissenting  creditors  to  accept  the  percentage  accepted  by  the 
majority  and  deprives  them  of  their  remedies  on  the  balance  thereafter,  this 
section  is  strictly  construed.®  There  must  be  the  utmost  good  faith  on  the 
part  of  a  bankrupt  in  offering  a  composition ;  and  any  attempt  on  his  part  to 
"  trade  "  with  the  creditors  or  the  court  by  offering  a  larger  sum  after  he  finds 
his  first  offer  to  be  unsatisfactory,  is  quite  contrary  to  the  spirit  of  the  statute.^ 
Where  the  parties  and  the  referee  follow  a  course  of  procedure  utterly  at 
variance  wiA  the  law,  confirmation  may  be  refused. 

d.  Who  may  offer  composition. — ^Any  "  bankrupt,"  that  is,  any  person,  copart- 
nership, or  corporation  against  whom  an  involuntary  petition  has  been  filed, 
or  who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged  a  bank- 
rupt, can  offer  a  composition.®  This  seems  to  have  been  so  under  the  former 
law,  though  the  word  then  was  "  person."  ®  An  offer  of  composition  made  by  a 
third  party  is  not  authorized  by  the  bankruptcy  act*"^ 


2S.  Tn  re  Beimaii,  Fed.  Cas.  11,678;  In  re 
Chamberlain,    Fed.   Cas.  2.580. 

24.  HanoTer  Nat  Bank  t.  Moyses,  186  U.  S. 
1«1,  8  Am.  B.  R.  1,  46  L.  Ed.  1113. 

25.  See  U.  S.  r.  Fisher.  2  Cranch.  859,  306,  2 
L.  K(1.  304;  McCnlloch  ▼.  Maryland,  4  Wheat, 
316,  321.  4  L,  Ed.  579. 

29.  In  re  Shields.  Fed.  Cas.  12.784;  In  re 
Rider  (D.  C.  N.  Y.),  3  Am.  B.  R.  178,  96  Fed. 
808;  In  re  Frcar  (D.  C,  N.  Y.).  10  Am.  B.  R. 
399,  120  Fed.  978.  Text  cited  with  approval  In 
Broadway  Trnst  Co.  v.  Manheim,  47  N.  Y.  Misc. 
416,  195  N.  Y.  Snpp.  93,  14  Am.  B.  R.  122 ;  Mat- 
ter of  Klnnane  Co.,  (D.  C,  Ohio),  34  Am.  B.  R. 
319,  221  Fed.  762;  Matter  of  Goldstein  (D.  C, 
Conn.),  32  Am.  B.  R.  402,  213  Fed.  115,  quoting 
above  test  with   approval. 

In  re  Rider  (D.  C.  N.  Y.),  3  Am.  B.  R.  178, 
96  Fed.  808.  the  court  said:  "The  eCTect  of 
a  composition  is  to  supersede  the  bankruptcy 
proceedings  and  reinvest  the  bankrupt  with  aU 
bis  property  free  from  the  claims  of  creditors. 
As  an  abstract  proposition  considered  for  a 
moment  apart  from  the  provisions  of  the  stat- 
vte,  it  is  entirely  clear  that  a  condition  so 
plainly   In   derogation    of  common-law    rights 


should  not  be  permitted  unless  It  is  reason- 
ably certain  that  the  creditors  approve  and 
that  they  will  fare  at  least  as  well  as  they 
would  were  the  estate  administered  in  tho^ 
usual  course." 

See  alos  Am.  B.  R.  Dig.  |  688. 

87.  Matter  of  Cockshaw  (D.  C.  N.  Y.),.  34 
Am.  B.  R.  278,  220  Fed.  289. 

28.  Corporation.— Matter  of  O'Gara  Coal  Co. 
(C.  C.  A.,  7th  ar.).  44  Am.  B.  R.  206.  260  Fed. 
742.  Compare  Bankr.  Act,  I  1  (4),  with  |  1  (10). 
And  see  if  4  and  5. 

29.  In  re  Weber  Furniture  Co.,  Fed.  Cas» 
17,381;  affd.  on  appeal  s.  c.  Fed.  Cas.  17,331; 
Pool  V.  McDonald.  Fed.   Cas.  11,268. 

80.  OiBTer  by  third  party. —  An  order  pro- 
viding that  upon  deposit  by  a  tenant  in  pos- 
session of  and  claiming  the  bankrupts'  real 
estate  of  a  sufficient  amount  to  pay  unsecured 
creditors,  costs  of  administration,  and  attor- 
ney's fees,  the  petition  in  bankruptcy  shall  be 
dismissed  and  the  property  delivered  to  the 
tenant,  is  unauthorised  and  contrary  to  the 
bankruptcy  act  and  the  practice  thereunder. 
Luxury  Fruit  Co.  t.  Harris  (C.  C.  A.,  5tb  Clr.)» 
33  Anu  B.  R.  228,  217  Fed.  74a 
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c.  General  purpose  and  elf ect^^^A  composition  in  bankruptcy  is  not  alone  a 
contract  between  the  bankrupt  and  bis  unsecured  creditors^  but  also,  on  its  con- 
firmation, a  judgment  of  the  court,  having  definite  legal  results,*^  The  act 
itself  seems  to  recognize  that  composition  is  in  some  respects  outside  of  bank- 
ruptcy, for  it  is  provided  in  §  12  (e)  that  if  composition  is  not  confirmed  '^  the 
estate  shall  be  administered  in  bankruptcy  as  herein  provided."  ^  If  the  judge 
refuses  to  confirm  the  composition,  the  bankruptcy  proceeding  per  se  is  revived 
and  must  be  proceeded  with  as  if  no  offer  of  composition  had  been  made.  If 
it  is  confirmed  a  formal  order  is  entered  to  that  effect.**  This  order  and  that 
dismissing  the  case  are  not  the  sama  A  certified  copy  of  the  order  of  confirma- 
tion constitutes  evidence  of  the  revesting  of  the  title  and,  if  recorded,  imparts 
the  same  notice  as  a  deed  from  a  trustee  to  the  bankrupt.**  The  effect  of  a  com- 
position is  to  supersede  the  bankruptcy  proceedings  and  reinvest  the  bankrupt 
with  all  his  property  free  from  the  claims  of  creditors.*^  It  either  extinguishes 
the  legal  liability  or  is  a  bar  to  the  remedy,  and  in  either  event  the  bankrupt 
can  no  longer  be  compelled  to  pay.*^  Not  only  tibe  title  to  the  property,  but 
also  its  accretion  and  proceeds  revests  in  the  bankrupt.  Thus  where  a  trustee 
leases  certain  property  of  the  bankrupt  estate,  upon  a  confirmation  of  a  com- 
position, the  rights  in  the  leases  accrue  to  the  bankrupt.*^  Provable  claims  are 
diecharged  *^  though  the  holders  thereof  did  not  actually  prove  the  same  or  par- 
ticipate with  the  other  creditors  in  taking  action  upon  the  composition.*^  But 
it  does  not  affect  the  debtor's  obligation  created  as  a  part  of  the  composition  ;** 
and,  if  notes  given  as  the  consideration  are  not  paid,  they  are  payable  in  their 
original  amount.**  The  composition  is  only  effective  to  release  claims  wUcIi 
are  provable  in  bankruptcy,  so  that  if  a  claim  is  not  provable,  as,  for  instance, 
where  it  is  for  rent  accruing  under  a  lease  after  the  commencement  of  bank- 
ruptcy proceedings,  attachment  will  lie  against  property  of  the  bankrupt,  the 
title  of  which  has  revested  in  him  because  of  the  confirmation  of  composition,^ 


51.  See  also  Am.   B.    R.   Dig.    if    714-716. 
Sla.  Cobb  T.  First  Nat.  Bank  of  LiTonia  (D. 

C,  Oa.),  45  Am.  B.   R.  48.  263  Fed.  1000. 

52.  In  re  Lane  (D.  C,  Mass.),  11  Am.  B.  R. 
137,  125  Fed.  772;  Cumberland  Glass  Mff?.  Co. 
T.  DeWitt  (U.  S.  Sup.  Ct.).  236  U.  8.  288,  84 
Am.  B.  R.  723,  69  L.  Ed.  583,  which  cited  with 
approval  the  opinion  of  Judsre  Lowell  in  the 
case  of  In  re  Laine,  aupm.  Compare  Matter  of 
Blckmore  Shoe  Co.  (D.  C,  Ga.),  45  Am.  B.  R, 
24,  263  Fed.  926. 

88.  Form  No.  62. 

84.  Bankr.  Act,  I  21-g.  See  Mandell  ft  Co. 
T.  I^vy  (N.  Y.  Sup.  Ct.).  47  N.  T.  Bflsc.  147,  14 
Am.  B.   R.  649.  93  N.  Y.  Supp.  544. 

80.  Bankr.  Act,  I  70-f ;  Cumberland  Glass 
Mfg.  Co.  V.  DeWltt.  236  V.  S.  288,  34  Am.  B. 
R.  723.  69  L.  Ed.  583;  In  re  August.  Fed.  Cas. 
645;  In  re  Shaw,  Fed.  Cas.  12,716;  In  re 
Rodgers.  Fed.  Cas.  11,992;  In  re  Wlnship  Co. 
(C.  C.  A.,  7th  Cir.),  9  Am.  B.  R.  638.  120  Fed. 
93,  56  C.  C.  A.  45;  In  re  Rider  (D.  C,  N.  Y.). 
8  Am.  B.  R.  178,  96  Fed.  808 ;  Stone  v.  Jenkins. 
176  Mass.  544.  4  Am.  B.  R.  568,  57  N.  E.  1002; 
Matter  of  Maytag-Mason  Motor  Co.  (D.  C,  la.), 
85  Am.  B.  R.  160^  228  Fed.  684;  Am.  Improve- 
ment Co.*  T.  Lilienthal  (Cal.  Dist.  Ct  of  App.), 
44  Am.  B.  R.  866,  184  Pac.  692. 

Action  by  tmstiee  to  reeover  for  eoiiTerslon  of 
property. —  Where  a  trustee  in  bankruptcy 
commences  an  action  to  recover  for  the  con- 
version of  certain  goods  In  which  the  bank- 
rupt had  an  Interest,  and  thereafter  the  bank- 
rupt enters  into  a  composition  with  his  cred- 
itors and  the  trustee  is  discharged,  the  bank- 
rupt becomes  the  real  party  in  interest  in  such 
action,  but  the  litigation  may  be  carried  on  in 
the  name  of  the  trustee.  Stone  r.  Jenkins, 
176  Mass.  544.  4  Am.  a  B.  068,  67  N.  B.  1001 


Assets  in  possession  ^  third  parties^ — WlieB 
an  offer  of  oomposition  is  conilrmed  by  the 
court,  moneys  and  acconnts  in  the  possesloa  of 
bankers,  which  they  obtained  from  the  bank- 
rupt prior  to  the  bankruptcy,  revests  in  the 
bankrupt  and  becomes  subject  to  attachment. 
Matter  of  Frischnecht  (C.  C.  A.,  2d.  Cir.),  84 
Am.  B.  R.  630.  223  Fed.  417. 

AttaclimflBt  liens  are  dissolved  by  conflrma* 
tion  of  an  olfer  of  composition  made  by  the 
bankrupt  prior  to  the  adjudication.  Matter  of 
Lilienthal  (C.  C.  A.,  9th  Cir.).  48  Am.  B.  R. 
665.  256  Fed.  819. 

88a.  Matter  of  American  Paper  Co.  (C.  C  A.. 
3d  Cir.),  41  Am.  B.  R.  141.  246  Fed.  T90. 

86.  Bracklee  Co,  y.  0*Connor  (N.  Y.  Sup.  Ct), 
67  N.  Y.  Misc.  599,  24  Am.  B.  B.  499,  122  N.  T. 
Supp.  710^  holding  that  it  is  immaterial 
whether  the  trustee  has  been  discharged. 

86a.  Claim  of  Indorser  on  note  proved  by  in« 
dorsee. —  Where  notes  have  been  given  by  a 
bankrupt  and  transferred  by  the  holder 
thereof  to  third  persons  the  liability  of  the 
maker  is  absolutely  discharged  when  the  In- 
dorsee proves  his  claim  and  participates  in  the 
composition  settlement.  Matter  of  American 
Paper  Co.  <D.  C,  N.  X),  40  Am.  B.  R.  121,  248 
Fed.  753. 

87.  Glover  Qrocery  Co.  v.  Dome.  116  Oa.  216.  8 
Am.  B.  R.  702.  42  8.  B.  847;  Cobb  v.  First  Mat. 
Bank  of  Livonia  (D.  C,  Qa.),  45  Am.  B.  B. 
48,  268  Fed  1000. 

88.  Bankr.  Act,  I  14-c.  See  also  as  to  debts 
not  affected  discussion  Section  Seventeen  of 
this   work. 

89.  In  re  Reiman.  Fed.  Cas.  11.678  and  11.- 
875;  In  re  Hurst.  Fed.  Cas.  6,925;  In  re  Netfley. 
90  Fed.  449;  In  re  Carton  ft  Co..  148  Fed.  68; 
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It  has  been  held  in  New  York  that  creditors  who  enter  into  a  composition  with 
a  debtor  thereby  release  the  debt  and  lose  the  right  to  retain  securities  held 
for  the  debt,  unless  there  be  an  agreement  to  the  contrary.*^  Composition  being 
outside  of  bankruptcy,  a  creditor  who  has  received  his  composition  dividend 
without  protest,  i«  not  entitled  to  set  off  his  claim  against  the  bankrupt  ^  or  to 
proceed  to  recover  upon  the  unpaid  balance  of  his  claim,**  and  after  confirma- 
tion of  the  composition  he  may  not  plead  res  judicata  in  an  action  against  him  on 
the  debt  due  the  bankrupt.**  The  order  of  confirmation  becomes  in  effect  a  dis- 
charge and  may  be  pleaded  in  bar  with  like  effect.**^  But  like  a  discharge,  a 
composition,  if  not  pleaded,  is  deemed  waived.*®  The  effect  of  a  composition  or 
discharge  on  the  liability  of  a  codebtor  is  discussed  elsewhere.*'  After  an  order 
of  confirmation,  the  bankrupt  takes  back  his  property  in  the  same  condition 
that  it  was  in  when  bankruptcy  was  initiated,  and  liens  which  would  be  valid 
and  unassailable  in  the  ordinary  course  of  bankruptcy  proceedings  are  protected 
in  composition  arrangements  and  are  not  dischai^ed  or  affected.*'* 

f.Pnu^tioe. —  This  is  detailed  in  subsequent  paragraphs.  The  law  is  not 
as  instructive  on  this  point  as  was  the  act  of  1874.  Nor  are  the  general 
orders  exactly  illuminating,**  or  the  forms  prescribed  by  the  Supreme  Court 
reliable.*^  The  amendment  of  1910  has  modified  the  practice  where  com- 
position is  offered  prior  to  adjudication.  It  would  seem  to  require  the  bank- 
rupt to  formally  petition  the  court  and  file  therewith  the  schedules  of  his 
property  and  creditors.     In  this  respect  the  practice  will  be  much  the  same 


Beck  T.  Witteman  Bros.  (N.  Y.  App.  Dir.).  42 
Am.  B.  R.  647.  186  App.  Dir.  (N.  T.).  643. 

46.  Hatter  of  Frischiiecht  (C.  C.  A..  2d  Cir.), 
84  Am.  B.  R.  630,  223  Fed.  417. 

41.  McDonald  t.  Taylor  &  Co.,  144  N.  T.  App. 
DlY.  329»  26  Am.  B.  B.  635,  637,  128  N.  Y.  Snpp. 
1048  (citing  the  text). 

I«ialbllit7  of  aarety  on  Injunction  bond. —  The 
fact  that  a  creditor,  the  payment  of  whose 
claim  had  been  enjoined,  TOted  for  and  re- 
ceived dividends  under  a  composition  by  the 
bankrupt  debtor,  does  not  release  the  surety 
•on  the  injnnctlon  bond  from  liability.  Martin 
Fnrnitare  Co.  t.  Massey  (Tenn.  Sup.  Ct.),  37 
Am.  B.  R.  380,  186  S.  W.  451. 

42.  Cumberland  Glass  Mfg.  Co.  v.  DeWitt, 
236  U.  S.  288,  34  Am.  B.  R.  723,  69  L.  Ed.  683; 
Hunt  y.  Holmes,  Fed.  Cas.  No.  6.890,  in  which 
Judge  Lovell  ruled  that  a  creditor  who  tooH 
his  composition  dirldend  after  the  composition 
was  finally  passed  over  his  objections,  making 
no  attempt  to  have  mutual  claims  adjusted  and 
set  off,  thereby  waived  his  claim  of  set-off; 
there  being  no  evidence  that  he  received  the 
amount  under  protest  or  by  mistake,  or  under 
any  other  circumstance  which  would  entitle 
him  to  a  rehearing  or  adjustment. 

4S.  In  re  Ballance  (C.  C.  A.,  2d  Cir.),  83 
Am.  B.  R.  642,  210  Fed.  637,  where  a  creditor 
filed  a  petition  to  vacate  a  composition  upon 
the  ground  of  fraud,  it  was  held  that  the  pe- 
titioner, after  a  demurrer  to  his  petition  had 
been  overruled,  could  not  take  the  amount  of 
the  composition  and  also  take  the  chance  of 
proving  the  allegations  of  his  petition  to  set 
aside  the  composition  for  fraud,  but  that  he 
must  make  election  as  to  which  form  of  relief 
he  would  accept,  and  that  he  could  not  take  his 
share  of  the  composition  as  a  partial  payment, 
and  proceed  to  recover  upon  the  unpaid  balance 
of  his  claim.  ^^ 

44.  Cumberland  Glass  Mfg.  Co.  v.  DeWitt,  236 
U.  S.  288,  34  Am.  B.  R.  723,  60  L.  Ed.  683, 
holding  that  where  a  creditor  In  composition 
proceedings  falls  to  invoke  the  power  of  the 
court  to  determine  whether  the  right  of  set-off 
exists,  he  may  not  plead  res  fudioata  in  an  ac- 
tion on  a  claim  against  him. 

45^  Cumberland   Glass   Mfg.   Co.    r.    DeWitt, 


286  U.  S.  288,  34  Am.  B.  R.  723,  59  L.  Ed.  583; 
Glover  Grocery  Co.  v.  Dome,  116  Ga.  216,  8 
Am.  B.  R.  702,  42  S.  B.  347;  Ross  v.  Saunders 
(C.  C.  A.,  1st  Cir.),  6  Am.  B.  R.  360,  106  Fed. 
016;  Broadway  Trust  Co.  v.  Manhelm,  47  N. 
Y.  BUsc.  416,  14  Am.  B.  R.  122,  96  N.  Y.  Supp. 
93  (citing  the  text  with  approval);  Mandell  & 
Co.  V.  Levy  (N.  Y.  Sup.  Ct),  47  Misc.  147.  14 
Am.  B.  R.  649,  93  N.  Y.  Supp.  644;  Hersch- 
man  y.  Bolster  220  Mass.  137,  33  Am.  B.  B.  747, 
107  N.  E.  643;  Greenberger  v.  Schwartz  (Pa. 
Sup.  Ct).  42  Am.  B.  R.  239,  104  Atl.  674;  Oil- 
fields Syndicate  v.  American  Imp.  Co.  (C.  C. 
A..  9th  Cir.),  44  Am.  B.  R.  490,  260  Fed.  906, 
affg.  43  Am.  B.  R.  325,  256  Fed.  979.  See  also 
In  re  Merrlman,  Fed.  C!a8.  9,479;  In  re  Becket, 
Fed.  Cas.  1.210.  For  its  effect  on  a  claim  for 
deficiency  by  a  record  creditor,  see  In  re 
Stowell,  24  Fed.  468;  Paret  v.  Ticknor,  Fed. 
Cas.  10,711. 

BevtTftl  of  discharged  ddbt. —  A  proceeding 
resulting  in  the  discharge  of  a  debtor  from  lia- 
bility, based  upon  a  composition  after  bank- 
ruptcy proceedings  are  instituted,  is  not  in  Its 
nature  such  a  voluntary  act  of  the  creditor  as 
is  considered  in  law  as  being  a  voluntary  as- 
sent of  the  creditor  to  the  satlBfaction  of  the 
debt  and  a  subsqeuent  written  promise  to  pay 
the  debt  is  enforcible.  Herrington  v.  Davitt 
(Ct  of  App.,  N.  Y.),  39  Am.  B.  R.  93,  220  N.  Y. 
162. 

The  conflrmation  of  a  composition  shall  dis- 
charge the  bankrupt  from  his  debts  other  than 
those  agreed  to  be  paid  by  the  composition, 
and  those  not  affected  by  the  dllBCharge. 
Bankr.  Act,  I  14-c.    See  post, 

Unseheduled  creditor. —  Where  an  unsched- 
uled creditor  acquires  no  notice  or  actual 
knowledge  of  the  bankruptcy  proceedings  until 
after  the  bankrupt's  application  for  the  con- 
firmation of  the  composition,  though  he  does 
before  the  final  order  of  confirmation,  he  Is  not 
bound  by  the  composition.  Broadway  Trust 
Co.  V.  Manhelm,  47  N.  Y.  Bfisc.  415,  14  Am.  B. 
R.  122,  96  N.   Y.   Supp.  93. 

46,  In  re  Tooker,  Fed.  Cas.  14.096;  Dimock  v. 
Revere  ■  Copper  Co.,  117  U.  S.  559,  29  L.  Ed. 
994;  Hlrschman  v.  Bulster,  220  Mass.  187,  83 
Am.  B.  R.  747,  107  N.  B.  643. 
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as  that  followed  under  the  act  of  1874.*^    Supplementary  forms  will,  how- 
over,  be  found  amoxig  the  "  Supplementary  Forms,"  post^^ 

UL    IKFOBMAL  COMPOSITIONS. 

A  practice  of  compromising  debts  outside  of  the  proceeding  in  bankruptcr 
which  is  sometimes  attempted  in  an  informal  way  diould  be  condemned.  A 
bankrupt's  estate  can  be  woimd  up  under  the  statute  in  but  two  ways:  (1)  by 
distribution  in  bankruptcy,  or  (2)  by  distribution  in  composition.  The  effort 
is  sometimes  made  to  start  a  proceeding  in  bankruptcy  and  then  settle  with 
creditors  outside  the  proceeding ;  either  letting  the  latter  die  of  inanition  or 
else  asking  for  a  sale  of  the  assets  at  a  nominal  figure  to  him  who  furnishes 
the  consideration  for  the  informal  settlement  The  difficulties  attending  such 
an  effort  are  indicated  in  In  re  Lockwood.  It  can  never  be  entirely  suooess- 
ful  until  every  creditor  has  accepted  the  settlement  offered.  As  an  attempt 
to  evade  the  law,  fruitful  in  possibilities  of  wrong  to  creditors  who  may  not 
have  notice,  it  will  usually  be  checked  when  brought  to  the  attention  of  the 
court  Nothing  short  of  positive  proof  that  every  creditor  has  been  aaoer- 
tained  and,  without  exception,  paid  the  same  pro  rata,  will  warrant  an  order 
for  the  sale  of  the  assets,  even  to  him  who  comes  into  court  claiming  to  be 
subrogated  to  the  rights  of  the  creditors;  indeed,  it  may  be  doubted  whether 
the  court,  thus  informed  of  an  attempted  evasion  of  the  law,  will  set  the 
machinery  of  that  law  in  motion  for  the  benefit  of  him  who  admits  such  an 

attempt." 

^  IV.    OFFESmO  COMPOSITIOK. 

a.  In  general.*" —  It  has  been  said  that  a  composition  arises  from  the  accept- 
ance of  an  offer  to  the  creditors  to  purchase  the  estate.^  The  offer  of  terms 
should  be  made  as  directed  by  the  statute.  All  the  creditors  must  have  notice  of 
the  proposal,  whether  they  have  proved  their  claims  at  the  time  of  the  offer  or 
not ;  the  composition  must  be  offered  and  sufficiently  explained  to  all  alike  and 
they  must  have  reasonable  opportunity  to  consider  it.  They  must  be  fully  and 
honestly  advised  of  the  true  condition  of  the  debtor's  affairs,  so  they  can  act 
intelligently  and  understandingly  in  view  of  the  facts  and  with  a  knowledge 
of  their  rights  in  the  premises.  Unless  these  conditions  are  met  by  the  bank- 
rupt the  composition  must  fail,  for  the  provisions  of  the  bankruptcy  act  pre- 
scribing the  requisites  of  a  composition  are  to  be  strictly  construed  as  against 
those  who  seek  by  such  means  to  deprive  non-assenting  creditors  of  their  right 
to  have  the  debtor's  property  administered  and  distributed  in  the  ordinary 
course  of  bankruptcy  proceedings." 


47.  See  dIsciiBslon  under  Section  Sixteen  of 
this  work. 

47a.  Oilflelds  Syndicate  ▼.  American  Imp.  Co, 
(C.  C.  A.,  9th  Clr.),  44  Am.  B.  B.  490,  260  Fed. 
906,  affg.  43  Am.  B.  B.  825,  256  Fed.  979;  Am. 
Improvement  Co.  t.  Lillentbal  (Cal.  Dlst  Ct. 
of  App),  44  Am.  B.  R.  305,  1S4  Pac.  692. 

46.  General    Orders    XII    (3),    XXXII. 

49.  Forms  Nos.  60.  61,  62,  63. 

50.  Under  the  former  law  tbe  debtor  was  re- 
quired to  be  present  at  tbe  meeting  and  sub- 
mit to  an  examination,  and  produce  a  state- 
ment of  assets  and  liabilities  with  the  names 
and  address  of  his  creditors.  In  re  Haskell, 
Fed.  Cas.  6,192*;  In  re  Holmes,  Fed.  Cas.  6,682; 
In  re  Dobbins,  Fed.  Cas.  3,948;  In  re  Proby, 
Fed.  Cas.  11,439;  In  re  Little,  Fed.  Cas.  8,392. 

51.  See  Supplementary  Forms,  po«t,  and 
Haf^ar  and  Alexander's  Bankruptcy  Forms,  (2d 
Kd.)    Nos.   290-310. 

5S.  (D.  C,   N.  T.>.  4  Am.  B.  B.  731t  IM  Fed. 


794,  wherein  the  court  said:  "The  pftitte 
concerned  in  adopting  this  methcw  of 
settlement  took  the  risk  of  baYlng*  its  exe- 
cution Interfered  with  by  any  additional  cred- 
itors who  might  appear  within  a  year  and 
before  the  provisions  of  the  order  were  follj 
executed.  Such  creditors,  proceeding  regularly 
within  the  time  limit  of  the  act,  are  entitled  to 
their  day  In  court,  and  to  their  ratable  shkre 
in  any  assets  not  already  distributed.** 

See  also  Matter  of  Malkan  (C.  C  A.,  2d  Cir.),. 
44  Am.  B.  R.  433,  261  Fed.  894. 

83.  See  also  Am.  B.  R.  Dig.,  i|  689-603. 

64.  Matter  of  Atlantic  Construction  Co. 
(D.  C,  N.  T.),  85  Am.  B.  B.  838,  228  Fed. 
671;  if  made  after  adjudication  it  is  In  effect 
an  offer  by  the  bankrupt  to  purchase  tbe  es- 
tate from  the  trustee.  Matter  of  SplUer  (D. 
C,  Mass.).  36  Am.  B.  B.  399,  230  Fed.  ttO. 

M.  In    re    Blder    (D.    C,    N.    T.),    8    Am* 
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b.  Amendment  of  offer. —  The  present  law  contains  no  provision  relating  to 
^amended  or  substituted  oflFers  of  composition,  but  amendments  have  been  per- 
mitted, and  in  such  a  case,  the  amended  or  substituted  offer  supersedes  the 
original  offer  and  must  be  submitted  to  the  several  creditors  in  the  manner 
preecribed  by  law  for  the  original  offer.*'*  While  the  amendment  of  a  composi- 
tion offer  should  be  allowed  ony  in  the  rarest  cases,  it  should  be  allowed  when 
the  only  change  in  the  offer  is  an  increase  in  the  cash  offered,  and  the  bankrupt 
has  not  trifled  with  the  court,  but  has  at  all  times  acted  in  good  faith.**^ 

c.  When  offer  should  be  made. —  (1)  In  q-ewerai.. —  Subsection  a  provides 
that  the  offer  to  his  creditors  may  be  made  either  before  or  after  adjudication, 
and  after,  but  not  before,  he  has  been  examined  in  open  court  or  at  a  meeting  of 
his  creditors,  and  has  filed  in  court  the  required  schedules.^  A  bantrupt  will 
not  be  allowed  to  withdraw  his  offer  after  it  has  been  accepted,  the  considerar 
tion  deposited,  and  an  application  for  confirmation  filed.^^ 

(2)  Apteb  DISCHARGE/ —  It  has  been  suggested  that  since  a  person  ceases 
to  be  a  bankrupt  after  he  has  obtained  a  formal  discharge,  the  provisions*  of 
the  law  as  to  compositions  are  not  effectual  after  such  discharge.  The  statute 
Aoea  provide  that  the  offer  be  made  by  the  bankrupt,  but  so  long  as  the  estate 
is  being  administered  in  bankruptcy,  he  continues  as  the  bankrupt  so  far  as 
such  estate  and  the  incidents  relating  thereto  are  concerned,  notwithstanding 
his  discharge  prior  to  the  closing  of  the  estata  There  seems  to  be  no  reasonable 
grounds  for  refusing  to  a  debtor  the  privileges  accorded  him  by  the  act  in 
respect  to  the  settlement  of  the  claims  against  him  by  composition  proceedings, 
after  his  discharge,  provided  the  estate  is  in  such  condition  that  it  may  be 
returned  to  him  without  detriment  to  the  interests  of  his  creditors.^ 

(3)  Effect  of  amendment  of  1910. —  Some  doubt  arose  under  the  law 
as  it  existed  prior  to  the  amendatory  act  of  1910  as  to  whether  the  examination 
here  referred  to  may  be  made  after  the  proceedings  are  instituted  and  before 
the  adjudication.  IJnder  the  amendatory  act  of  1874  composition  was  per- 
mitted "  whether  an  adjudication  had  been  had  or  not."  The  act  as  amended 
by  the  amendatory  act  of  1910  contains  a  similar  provision  and  it  is  now 
provided  that  an  offer  of  composition  may  be  made  "  either  before  or  after 
adjudication,"  thus  effectually  nullifying  the  effect  of  decisions  holding  that 
<K>mpo8ition  may  not  be  offered  until  the  bankrupt  has  submitted  to  an  exam- 
ination under  §  7  (9)  at  the  first  meeting  of  his  creditors  which  under  §  65-a 
may  only  be  held  idfter  an  adjudication.^ 


B.  R.  17&  96  Fed.  80S;  Matter  of  Kinnane  Co. 
(D.  C,  Ohio),  88  Anu  B.  B.  243»  217  Fed.  488. 

Ib  fonn  of  aMlsnnMiit  for  creditors. —  A 
oompositloii  offer  made  after  bankruptcy 
thoufirh  the  Bubstantial  eqaiyalent  In  reeulte 
to  the  creditors  of  a  general  assignment  for  the 
benefit  of  creditors  had  it  been  carried  out  be- 
fore bankruptcy,  is  not  necessarily,  in  law,  no 
composition  at  all.  Blatter  of  Graham  &  Sons 
(O.  C.  A.,  7th  Cir.),  42  Am.  B.  B.  62,  2S2  Fed. 
93. 

6«.  Matter  of  Kinnane  Co.  (D.  C,  Ohio).  83 
Am.  B.  R.  243,  217  Fed.  488. 

67.  Matter  of  Cockshaw  (D.  C,  N.  T.),  84 
Am.  B.  R.  278,  220  Fed.  239. 

Good  faith. —  A  bankrupt  or  alleged  bank- 
rupt, who,  after  having  made  and  unsuccess- 
fully endeaTored  to  carry  through  an  offer  in 
composition  of  a  certain  amount,  makes  a  new 
offer  of  a  larger  amount,  undertakes  a  con- 
slderable  burden  of  explanation  as  to  his  good 
faith.  The  practice  of  trading  with  the  court 
and  creditors  on  offers  In  composition  Is  not 
to  be  encouraged.  Biatter  of  Griffith  Stlllings 
Press. (  D.  C,  Mass.),  8»  Am.  B.  B.  813,  244 
Fed.  31S. 

M.  See  Bankr.   Act,   |   7(8).     The  schadsiM 


and  lists  of  creditors  are  properly  filed  with 
the  referee.  In  re  Bloodworth-Stembrldge  Cot. 
(D.  C,  Ga.),  24  Am.  B.  B.  156,  178  Fed.  372. 

See  also  Am.  B.  B.  Dig.  I  692 

5Sm,  Matter  of  Agree  (D.  C,  Mich.),  40  Ani« 
B.   B.  773,  247  Fed.  690. 

69.  liatter  of  Spiller  (D.  C.  Mass.),  86  Am. 
B.  R.  899,  230  Fed.  490,  In  which  the  court  says: 
"  If  the  bankrupt,  at  the  time  of  making  the 
offer,  has  not  received  his  discharge,  the  con- 
firmation operates  as  one,  and  secures  to  him 
both  his  former  property,  and  his  discharge. 
In  the  present  case  the  bankrupts  received  one 
of  these  before  making  the  offer.  It  is  diffi- 
cult to  see  why  that  fact  should  restrict  their 
right  to  redeem  their  property.  The  creditors 
could  have  objected  to  the  discharges,  but  did 
not,  and  the  grant  of  them  completed  one  of 
the  two  principal  branches  of  the  case.  The 
creditors  could  still  object  to  a  disposal  of  the 
estate  in  accordance  with  the  offer  in  composi- 
tion upon  any  ground  specified  in  the  statute^ 
The  fact  that  the  discharges  were  obtained  in 
the  usual  course  seems  to  me  no  sufficient 
reason  for  denying  the  .right  to  settle  the 
•stata  through   proceedings  In   composition." 
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d.  Keetins^  of  erediton. —  The  statute  does  not  require  the  offer  to  be  made 
at  a  meeting  of  creditors.  Form  No.  60  indicates  the  practice,  for  it  provides 
for  a  petition  for  a  meeting  of  creditors  to  act  upon  a  proposal  for  composition. 
If  the  offer  is  made  before  adjudication,  the  amendment  of  1910  requires  the 
bankrupt  to  file  the  required  schedules,  and  thereupon  the  court  is  required  to 
call  a  meeting  of  the  creditors  for  the  allowance  of  claims,  examination  of  the 
bankrupt,  and  preservations  or  conduct  of  estates,  at  v^rhich  meeting  the  judge 
or  referee  shall  presida  If  the  offer  is  made  after  adjudication  it  may  be  made 
at  the  first  meeting  of  creditors,'^  and  it  may  even  be  oral ;  provided  there  has 
been  an  examination  of  the  bankrupt  begun  at  such  meeting.  But  where  there 
has  been  a  reference,  the  offer  and  its  acceptance  should,  in  the  first  instance, 
be  filed  with  the  referee.  It  would  seem  also  that  such  acceptance  by  the 
required  number  of  creditors  can  be  tendered  immediately  after  the  offer. 
This  was  not  so  under  the  former  law.  A  special  meeting  of  creditors,  on  not 
less  than  ten  days'  notice,  was  required  whenever  the  bankrupt  proposed  a 
composition. 

c.  Acceptance  by  creditors.^^— (1)  When  offer  to  be  made. —  But  though 
the  offer  may  be  made,  application  for  its  confirmation  cannot  be  made  until 
after  the  offer  has  been  accepted  in  writing  by  a  majority  in  number  of  aU 
creditors  whose  claims  have  been  allowed  representing  a  majority  in  amount. 
Claims  can  be  allowed  only  in  the  way  prescribed  by  the  law.'*^  It  results, 
therefore,  that,  before  application  can  be  made  for  confirmation,  an  adjudica- 
tion must  be  had,  else  there  can  be  no  allowed  claims.  Thus  is  accomplished 
the  first  wide  gap  between  the  former  and  the  present  law.  There  is  no  statu- 
tory limitation  as  to  time  of  acceptance,  and  it  is  thought  the  consents  of 
creditors  can  be  obtained  at  any  time  after  the  petition  for  bankruptcy  is 
filed,  and,  within  the  usual  limitations  as  to  laches,  even  after  the  year  for 
the  proving  of  claims  has  expired.**  They  could  even  be  obtained  at  the  first 
meeting,  provided  a  majority  in  number  and  amount  were  present 

(3)  How  acceptance  obtained. — ^Any  paper  containing  an  unqualified 
acceptance  of  the  bankrupt's  offer  and  signed  by  the  creditor  or  a  proxy  duly 
authorized  to  that  end,  will  comply  with  the  statute.  The  usual  method  is  to 
send  printed  forms  of  acceptance  to  the  creditors.  But  there  must  be  no 
improper  influences  or  false  representations  used  to  secure  signatures,  lest  the 
composition  be  refused  confirmation  on  that  ground.^  A  creditor  who  has  once 
accepted  cannot,  in  the  absence  of  fraud  or  misrepresentation,  vnthdraw  his 
acceptance.^ 


60.  lu  re  Bnck  Bay  Automobile  Co.  (D.  C, 
?slaKS.),  19  Am.  B.  R.  836,  158  Fed.  679,  mt^. 
ID  Am.  B.  R.  33. 

Bffect  of  RmendmcBt  of  1910. —  The  idea  of 
Congress  In  amending  section  12a  of  the 
bankruptcy  act  so  that  a  bankrupt  may  offer  a 
composition  before  adjudication,  but  after  he 
has  been  examined  in  open  court  and  that  upon 
filing  schedules  and  suggestlnsr  a  com- 
position, the  court  shall  call  a  meeting  for 
such  examination  shows  that  the  words  "after 
but  not  before  he  has  been  examined  in  open 
court"  were  made  to  mean  that  the  bankrupt 
might  advance  the  time  of  examination  and 
thereafter  might  present  at  once  the  offer  of 
composition.  Thus  the  purpose  was  plainly 
to  shorten  the  .time  necessary  in  cases  of 
honest  composition,  and  to  do  away  with  the 
necessity  of  waiting  for  adjudication,  first 
meeting,  and  subsequent  notice  of  the  meeting 
to  prove  claims  and  of  the  offer  of  composi- 
tion. Hence,  an  offer  of  composition  and  the 
approTftl  of  certain  creditors,  may  be  pre- 
sented as  soon  as  the  first  meeting  and  the 
examination  of  the  bankrupt  hare  been  com- 


pleted, where  notice  that  the  offer  weald  b^ 
made  and  considered  has  been  given  to  cred- 
itors. Matter  of  Fox  (D.  C,  N.  Y.),  34  Am. 
B.    R.   812,    222   Fed.   135. 

Procuring  aceeptences  before  eTumlnatlew  of 
bankrupt  Is  Irregular  and  a  reason  for  denying 
confirmation  of  the  composition.  Matter  of 
Berler  Shoe  Co.  (D.  C,  N.  T.).  40  Am.  B.  R. 
470,  246  Fed.  101& 

61.  In  re  Hllborn  (D.  C,  N.  Y.),  4  Am.  B. 
R.    741,   104   Fed.   866. 

To  whom  offer  la  made.— Where  an  offer  of 
composition  is  made  before  the  year  Is  np 
within  which  claims  may  be  proved  it  can  only 
be  interpreted  as  mode  at  that  time  to  all 
those  who  are  shown  on  the  schedules.  Mat- 
ter of  Atlantic  Construction  Co.  (D.  C,  N.  T.)» 
35  Am.  B.  R.  838,  228  Fed.  571. 

#2.  See  also  Am.  B.  R.  Dig.  U  6d5-70a 

63.  Compare  Bankr.  Act  I  S5-b,  with  I  57-d. 

64.  Bankr.  Act,  57-n. 

65.  See  **  Because  of  Absence  of  Good 
Faith  "  under  this  section,  po9t. 

66.  In  re  htrrj  (D.  C.»  Pa.)t  6  Am.  B.  B. 
UO  Fed.  744. 
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(3)  Who  may  accept. —  Only  those  creditors  who  have  proved  their  claims 
hefore  the  application  to  conform  is  made  are  allowed  to  vote  on  the  acceptance 
of  a  composition,*^  A  creditor  whose  right  to  prove  his  claim  is  barred  by  the 
one-year  limitation  has  no  voice  in  a  composition  proceeding.®  Priority  claims 
are  *'  allowed  ^'  like  other  claims,  but,  as  the  cash  to  pay  them  in  full  must  be 
deposited  as  a  condition  precedent,  the  injustice  of  counting  such  claims  is 
apparent.  Secured  claims  will  be  counted  only  to  the  amount  unsecured ;  they 
can  be  "allowed"  only  to  such  an  amount.®  Mortgagees  whose  debts  are 
dependent  solely  upon  the  contingency  of  a  deficiency  arising  upon  foreclosure 
are  neither  necessary  nor  proper  parties  to  a  proposed  composition.^^ 

(4)  How  MANY  MUST  ACCEPT. —  Here  the  present  statute  is  widely  dif- 
ferent from  its  predecessor.  A  majority  only  of  claims  allowed,  constituting  a 
majority  in  amount  of  such  claims,  is  sufficient  for  the  consent  required  by 
this  subsection  '^^  and  the  assignee  of  a  large  number  of  creditors  will  be  coimted 
as  one  creditor  only.^^  An  individual  composition  of  a  bankrupt  partner  of 
a  bankrupt  firm  cannot  be  effected  by  the  consent  of  the  firm  creditors  and 
without  the  consent  of  a  majority  in  number  and  amount  of  his  individual 
creditors,  even  though  the  consenting  majority  of  the  firm  creditors  be  more 
than  a  majority  of  number  and  amount  of  all  creditors,  firm  and  individual.^ 
A  bankrupt  will  not  be  permitted  to  select  a  time  when  but  few  creditors  have 
proven  their  claims  and  then  present  his  terms  only  to  creditors  friendly  to 
his  interests.  Indeed,  it  has  been  thought  that  the  phrasing  of  Form  No.  60 
implies  that  a  court  of  bankruptcy  should  notify  creditors  of  a  meeting  at 
which  it  is  proposed  to  offer  a  composition ;  and  such  a  practice  in  cases  where 
but  a  small  number  of  creditors  or  creditors  apparently  controlled  by  the  bank- 
rupt have  proven,  should  usually  be  followed.^* 

f.  Deposit  of  consideration. —  (1)  In  genbbal. —  Not  only  must  there  be 
a  requisite  acceptance,  but  the  consideration  of  the  composition  must  have 
been  deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the  order 
of  the  judga^**  That  this  has  been  done  will,  if  the  acceptance  is  filed  in  the 
first  instance  with  the  referee,  usually  be  shown  by  a  certificate  from  the  clerk. 
Whatever  the  nature  of  the  consideration,  it  should  in  value  be  substantially 
as  much  as  the  property  can  reasonably  be  expected  to  yield  to  the  creditors.^ 


67.  In  re  Rider  (D.  C,  N«  Y.).  8  Am.  B.  B. 
178,  96  Fed.  808;  Biatter  of  Atlantic  Construc- 
tion Co.  (D.  C,  N.  Y.).  86  Am.  B.  B.  574.  228 
Fed.  671. 

See  also  Am.  B.  B.  Dig.  |  698. 

Attorney  for  reoeiver  Totlas.— Where,  after 
the  bankrupt  had  been  thoroughly  examined, 
he  proposed  terms  of  composition  which  to  a 
majority  seemed  best  for  the  creditorsp  it  was 
not  improper  for  the  attorney  for  the  receiyer 
to  represent  creditors  and  to  Tote  In  favor  of 
said  composition  having  secured  powers  of  at- 
torney to  that  end.  In  re  McLallan  (D.  C,  N. 
Y.),  80  Am.  a  R.  825,  204  Fed.  482. 

68.  In  re  Freneh  (D.  C,  Mass.),  25  Am.  B.  B. 
77,  181  Fed.  588. 

69.  In  re  Spades,  Fed.  Cas.  13.196;  In  re 
Scott  Fed.  Cas.  12,519;  In  re  O'Nell,  Fed.  Cas. 
10,628;  In  re  Van  Auken,   Fed.   Cas.   16^828, 

T6*  Matter  of  Kahn  (D.  C,  N.  Y.),  9  Am.  B. 

B.  107,   121   Fed.  412. 

91.  Matter  of  Goldstein  (D.  C,  Conn.),  82 
Am.  B.  B.  402,  218  Fed.  115;  In   re  Bider  (D. 

C,  N.  Y.),  3  Am.  B.  B.  178.  96  Fed.  806;  Matter 
of  Silverstein  (D.  C,  N.  Y.),  84  Am.  B.  B.  479, 
225  Fed.  666;  See  also  Am.  B.  B.  Dig.,  |  697. 

Withdrawal  of  claiiii  Iby  eredltor. —  There  Is 
nothing  in  section  12b  which  prevents  a  cred- 


itor from  withdrawing  a  claim  at  any  time 
he  pleases,  provided  snch  withdrawal  is  in 
good  faith  and  without  fraud  or  other  wrongful 
agreement  or  means.  Matter  of  M.  &  U.  Gor- 
don (D.  C,  N.  Y.).  40  Am.  B.  B.  301,  245  Fed. 
905. 

72.  In  re  Messengill  (D.  C,  N.  Car.),  7  Am. 
B.  B.  669,  113  Fed.  366. 

98.  Matter  of  Uhlman  (D.  C,  N.  Y.),  24  Am. 
B.  B.  755,  180  Fed.  944. 

94.  Compare  In  re  Bider  (D.  C,  N.  Y.),  3  Am. 

B.  B.  178,  96  Fed.  808,  with  In  re  HUborn   (D. 

C,  N.  Y.),  4  Am.  B.  B.  741,  104  Fed.  866. 
94a.  Matter  of  Newbold  (D.  C,  Utah),  40  Am. 

B.   IL  298,  244  Fed.  888. 

96.  It  was,  however,  held  under  the  former 
law  that,  since  assets  In  the  hands  of  the  fail- 
ing debtor  were  worth  more  than  in  the  hands 
of  assignees,  the  existence  of  a  reasonably 
margin  which  could  be  saved  by  the  debtor 
through  composition  proceedings  was  imma- 
terial. In  re  Weber  Furniture  Co.,  Fed.  Cas. 
17,330  and  17,331;  In  re  Whipple.  Fed.  Cas. 
17,513. 

Beturn  of  deposit  on  dlsafflmuuieeh — Matter 
of  Morris  &  Bice  (D.  C,  Mass.),  44  Am.  B. 
B.  146,  258  Fed.  712. 
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(2)  Natubb  and  amount  of  consideration. —  Under  the  fonner  law, 
where  money  was  required  to  be  deposited,  it  was  frequently  held  that  notea 
or  other  evidences  of  indebtedness  could  be  deposited  in  lieu  of  money.^^ 
Whether  this  can  be  done  under  the  present  law  was  doubted  by  a  previona 
editor  of  this  work."  However,  the  setting-off  of  the  word  **  consideration^'' 
as  applied  to  common  creditors^  against  the  word  ''money/'  as  applied  to 
priority  creditors,  is  significant ;  and  the  word  ''  paid "  but  little  affects  the 
result.  It  is  not  doubted,  therefore,  that  any  consideration  which  would  have 
been  sufficient  under  the  former  law  will  be  under  this.''^  It  seems  established 
that  the  creditors  may  waive  the  actual  deposit  of  money  required  to  meet  the 
terms  of  the  composition,  where  it  appears  for  the  best  interests  of  the 
<;reditors  '^  and  this  being  so  it  would  follow  that  notes  or  other  evidences  of 
indebtedness,  postponing  the  payment  of  the  amounts  required^  may  be  depos- 
ited.^ The  considerations  tendered  by  a  bankrupt  should  be  substantially 
equivalent  to  what  his  estate  would  pay,  were  it  fully  administered  in  bank- 
ruptcy,^^  and  must  be  sufficient  to  cover  die  stipulated  percentage  on  all  claims 
of  creditors,  both  those  already  filed  and  also  tiiose  scheduled  by  the  bankrupt 
and  not  filed.^  Secured  claims^  not  liquidated,  should  not  be  considered  in 
determining  the  amount^  While  the  section  makes  no  reference  to  taxes,  by 
§  64  they  are  made  preferred  claims,  and  the  bankrupt  must  deposit  a  sufficient 
sum  for  their  payment.^  The  fact  that  a  creditor  has  received  a  preferential 


7S.  In  re  Reiman,  Fed.  Cas.  11,673  and 
11,675;  In  re  McNab,  Fed.  Caa.  8,906;  In  re 
Hurat,  Fed.  Caa  6,925. 

77.  Compare,  however,  careful  review  of 
this  and  kindred  branches  of  the  law  of  oom- 
positions  in  the  opinion  of  Mr.  Referee  Jud- 
0on,  in  In  re  Rider,  1  N.  B.  N.  483. 

78.  See  also  Bankr.  Act,  S  14-c,  which 
exempts  from  the  effect  of  the  discharge,  fol- 
lowing the  confirmation  of  a  composition, 
"  those  agreed  to  be  paid  by  the  terms  of  the 
composition." 

79.  Einkead  ▼.  Bacon  &  Sons  (O.  C.  A., 
6th  Cir.),  36  Am.  B.  R.  380,  230  Fed.  362. 

Waiver  of  deposit.— Where  attorneys  for 
the  bankrupt,  for  the  trustees  and  peti- 
tioninff  creaitors,  and  for  the  trustee  mm- 
8^,  fdl  waive  in  writing  the  deposit  in  a 
composition  proceeding  of  a  sum  sufficient  to 
pay  their  fees,  in  order  to  expedite  and  facili- 
tate the  proceeding,  they  may  not  thereafter 
insist  on  payment  out  of  the  estate.  It  seema 
that  if  the  bankrupt  be  benefited  .  by  the 
waiver  he  himself  should  pay  the  attorneys. 
Mfutfcer  ol  Friscfaknecht  (O.  a  A.,  2d  Cir.), 
34  Am.  B.  R.  530,  223  Fed.  417. 

80.  Notes  on  mortgages. —  In  Matter  of 
Kinnane  Co.  (D.  C,  Ohio),  34  Am.  B.  R. 
119,  217  Fed.  488,  it  was  held  that  a  note 
or  mortgage  was  a  sufficient  consideration 
for  a  composition;  Einkead  v.  Bacon  &  Sons 
(C.  C.  A.,  6th  Cir.),  36  Am.  B.  R.  390,  230 
Fed.  362;  Matter  of  Batterman  (C.  C.  A.,  2d 
Cir.),  36  Am.  B.  R.  695,  231  Fed.  699; 
Compare  In  re  Frear  (D.  C,  N.  Y.),  10  Am. 
B.  R.  199,  120  Fed.  978,  wherein  Judge  Ray 
(N.  D.,  N.  Y.),  refused  to  oonflrm  a  compo- 
sition where  promises  to  pay  money  or  mer- 
ehandise  at  a  future  day  had  been  subetituted 
lor  money. 


81.  Matter  of  BiuMUie  Obi  (D.  C,  (Mo), 
83  Am.  B.  R.  243,  217  Fed.  488. 

88.  In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  R. 
525;  In  re  Harvey  (D.  C,  Pa.),  16  Am.  B.  R. 
345,  144  Fed.  901;  Matter  of  Atlantic  Con- 
struction Co.  (D.  C,  N.  Y.),  35  Am.  B.  R. 
838,  228  Fed.  571. 

Unachediiled  dalms. —  It  may  be  that  the 
bankrupt  wiU  be  compeUed  to  inereaae  the 
deposit  so  as  to  cover  unaehedoled  claims 

£  roved  after  the  offer  of  oompoaition.     See 
[atter  of  Ennis  (D.  C,  N.  Y.),  26  Am.  B. 
R.  383,  183  Fed.  859. 

Expenses  on  failure  of  oompoeitioiL — 
Moncry  loaned  to  a  bankrupt  and  deposited 
by  him  for  the  >piarpo«e  of  «  oompositioii,  is 
liable,  in  case  the  composition  fails,  for  ex- 
penses reasonably  incurred,  but  not  for  ex- 
penses resulting  from  the  opposition  of  a 
creditor  to  the  ccMnposition.  Matter  of 
Wiener  (D.  C,  N.  Y.),  83  Am.  B.  R.  356,  217 
Fed.  173. 

Time  within  which  changes  may  he  proves 
—  When  an  estate  is  to  be  administered  it  is 
necessary  to  put  a  time  limit  to  the  proving 
of  claims,  because  the  rate  of  dividend  de- 
pends upon  what  claims  are  proven,  but  thia 
is  not  so  in  a  compositiim  Mcauae  the  divi- 
dend is  necessarily  fixed  by  the  bankrupt 
upon  the  schedules  alone.  Matter  of  Atlaatio 
Construction  Co.  (D.  C,  N.  Y.),  35  Am.  B. 
R.  838,  228  Fed.  571. 

83.  In  re  Harvey  (D.  C,  Pa.),  16  Am. 
B.  R.  345,  144  Fed.  901. 

84.  In  re  Flynn  (D.  C,  Mass.),  13  Am. 
B.  R.  720,  134  Fed.  146;  In  re  Fishw  k  Co. 
(D.  C,  N.  Y.),  14  Am.  a  B.  366,  136  Fed. 
228. 
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transfer  within  the  four  months'  period  does  not  deprive  him  of  his  rights  as 
a  creditor,  and  the  amount  due  on  his  daim  may  be  considered  in  determining 
the  amount  of  the  deposit  ** 

(3)  Whew  deposit  in  cash  ib  nbcbssaby. —  Clearly,  sufficient  cash  **tD 
pay  all  debts  which  have  priority  and  the  cost  of  the  proceedings  "  must  be 
deposited.^  This  was  not  so  under  the  former  law,  if  there  were  no  appreciable 
assets.^  There  can  be  no  doubt,  however,  that  now  in  all  cases  this  cash  deposit 
must  be  mada  How  the  "cost  of  the  proceeding"  is  to  be  ascertained  in 
advance  is  a  bit  puzzling.  It  includes  the  referee's^  and,  since  the  amendatory 
act  of  1903,  the  trustee's  commission,  and  the  allowances  to  the  attorneys 
for  the  bankrupt  at  least,  and  may  include  receivers'  and  appraisers'  fees,  and 
allowances  to  Ae  attorneys  for  petitioning  creditors.  The  only  safe  practice 
would  seem  to  be  to  deposit  such  a  sum  as  will  certainly  be  larger  than  the 
total  of  all  possible  expenses,  allowances,  and  fees.^ 


85.  Matter  of  Ghinftdn  (Ref.,  Midh.),  34 
Am.  B.  R.  818,  in  which  Referee  Joslvn  held 
that  where  preferential  payments  have  been 
made,  creditors  have  the  right  m  determining 
whether  or  not  they  will  accept  a  composi- 
tion offer,  to  take  into  consideration  to  what 
•extent  the  bankrupt's  assets  might  be  in- 
creased by  the  recovery  through  the  trustee 
of  such  preferential  payments,  but  when  a 
composition  has  once  been  accepted,  every 
creditor  of  the  bankrupt  has  a  right  to  prove, 
file  and  have  allowed  any  valid  claim  against 
the  bankrupt  without  reference  to  whether 
or  not  sueh  creditor  has  received  a  preference 
within  the  meaning  of  the  Bankruptcy  Act. 

86.  In  re  Fisher  &  Ck>.  (D.  C,  N.  J.),  14 
Am.  B.  R.  366,  135  Fed.  223;  In  re  Fox 
(Ref.,  Ohio),  6  Am.  B.  R.  525;  In  re  Harvey 
(D.  a.  Pa.),  16  Am.  B.  R.  345,  144  Fed. 

DOl. 

87.  In  re  Ghamberlain,  Fed.  Oas.  2,580. 

88.  Interest  on  money  deposited  by  a  bank- 
rupt pursuant  to  an  offer  in  composition, 
^^amed  pending  litigation  by  minority  stock- 
holders, should  be  returned  to  the  bankrupt. 
Matter  of  Eelley  (D.  C,  Mass.),  35  Am.  B. 
R.  127,  223  Fed.  383. 

Compensation  of  referee. —  Where  a  bank- 
rupt upon  application  for  the  confirmation  of 
a  composition  has  filed  with  the  court  cer- 
tain obligations  in  lieu  of  a  portion  of  the 
^ash  deposit  required,  and  has  agreed  with 
the  court  to  pay  costs  and  expenses  the  same 
as  if  the  money  were  actually  in  court,  the 
referee  is  entitled  to  the  commissions  under 
section  40  of  the  Bankruptcy  Act,  based  upon 
the  amount  paid.  Matter  of  White  &  Ob.  (D. 
O.,  Ga.),  35  Am.  B.  R.  670,  225  Fed.  798. 

In  the  ease  of  Kinkead  v.  Bacon  &  Sons 
(a  a  A.,  6th  Cir.),  36  Am.  B.  R.  390,  230 
Fed.  862,  it  was  held  that  a  referee  is  en- 
titled to  a  commission  of  one-half  of  one  per 
cent  on  the  amount  ''to  be  paid  by  the 
bankrupt  to  creditors  ^  regardless  of  the  fact 
that  payment  was  not  made  directly  by  the 
hanlmiptey  court.  The  amount  to  be  paid 
^may  include  sums  to  which  certain  note- 
holders were  entitled  hy  virtue  of  the  com- 
position proceedings."     And  see  Matter  of 


Batterman  (C.  C.  A.,  2d  Cir.),  36  Am.  B.  R. 
695,  231  Fed.  699,  holding  that  where  cash 
depoBlte  for  the  wibole  amount  agreed  to  bf 
paid  are  waived  by  the  creditors,  and  a  part 
IS  taken  in  notes  to  be  paid  by  third  parties, 
the  referee  is  entitled  to  his  commission  on 
all  claims  actually  paid.  See  also  under  S 
40,  post. 

Expense  chargeable  against  fnnds  on 
failure  of  composition. —  Upon  an  applica- 
tion for  withdrawal  of  a  fund  deposited  by  a 
bankrupt  for  the  purpose  of  compoeition, 
which  he  had  procured,  from  a  third  person 
after  adjudication,  expenses  incurred  during 
the  pendency  of  the  composition  offer,  which 
woutd  not  have  been  incurred  if  the  orders 
of  the  court  previous  to  composition  had  been 
carried  out,  and  if  the  property  had  been  sold 
in  the  usual  manner,  should  be  paid  out  of 
such  fund.    Matter  of  Wiener  (D.  C,  K.  T.), 

82  Am.  B.  R.  777,  216  Fed.  278. 

B^xpenses  of  eomposltlon.-^  Where  a  bank* 
rnpt  bas  voluntarily  deposited  for  his  attor- 
neys and  for  the  attorney  for  the  petitioning 
creditors  an  amount  exceedinfr  the  total  maxi- 
mum fees  of  the  receiver,  said  amount  may  be 
used  to  meet  the  expenses  of  the  composi- 
tion nud  of  the  bankruptcy  proceedinnrs.  Mat- 
ter of  Miller  (D.  C,  N.  Y.),  40  Am.  B.  R.  1S6» 
243    Fed.   242. 

Cost  of  proeecdlBss^ — In  the  case  of  Tn  rs 
Harris  (D.  C.  Tenn.),  9  Anh  B.  R.  20;  U7  Fed. 
675.  the  court  said:  '* Composition  is  wholly 
a  matter  of  arrangement  by  the  bankrupt  and 
his  creditors,  and  the  nefrotiations  should  al« 
ways  comprehend  a  disposition  of  all  the  cost^ 
with  a  definite  understandlrflr  of  amounts  and 
the  method  of  their  payment.  If  t*icre  be  an 
attorney's  fee  not  waived,  the  attorney  should 
agree  with  the  parties  on  the  amount,  or  if 
disagreed,  aprlicatlon  should  be  mcde  to  the 
court  to  flz  the  tee,  and  so  of  the  receiver  or 
the  trustee;  and  with  every  item  not  distinctly 
fixed  by  the  statutes  or  rules  of  practice,  this 
should  be  done,  as  a  preliminary  of  the  com- 
position agreement  and  as  a  part  of  it  When 
the  amounts  are  ascertained,  the  parties  should 
agree  whether  the  costs  come  out  of  the  deposit 
for  creditors,  or  whether  the  bankrupt  proTldea 
an  additional  sum  to  meet  costs.'* 

Counsel  and  referee  fees.— Tn  a  ca«e  where 
the  bankrupt,  by  a  mortga*^  of  his  wiffe's 
property,  bad  raised  a  sufBcient  amount  to 
offer  a  composition  of  40  cents  on  the  dollar, 
the  attorney  for  the  petitioning  credltorf 
was  allowed  |50,  the  attorney  for  the  bank- 
rupt 120^  and  the  referee  was  refoaed  an  al* 
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(4)  Deposit  of  assets  of  estate. —  Under  the  present  law,  title  to  the 
assets  of  the  estate  generally  passes  from  the  bankrupt  before  he  offers  the 
composition;  it  may  even  have  vested  in  a  trustee.  Thus,  where  there  has 
been  a  sale  of  perishable  property  by  an  assignee,  which  is  ratified  by  the 
trustee  and  the  avails  turned  over  to  him.  The  difficulty  is,  however,  more 
theoretical  than  real,  for  the  offer  of  composition  could  provide  for  notes 
payable  on  a  day  certain,  and  on  that  day,  the  composition  having  been  mean- 
while confirmed,  the  court  could  order  the  notes  surrendered  to  the  bankrupt 
in  exchange  for  cash  in  the  hands  of  the  trustee,  and  that  the  latter  be  dis- 
bursed in  place  of  notes.  Section  12-e  has  been  thought  an  insuperable  obstacle 
to  this  practice ;  but,  it  is  suggested  that  a  court  of  bankruptcy  will  not  dismiss 
the  proceeding  untU  its  work  is  done,  and  that,  therefore,  the  express  pro- 
visions of  the  former  law,  requiring  the  enforcement  of  the  composition  by  the 
court,  by  implication  at  least,  stiU  survive^®*  The  opposite  view  would,  in 
the  nature  of  things,  make  compositions  impossible,  save  through  a  loan  on  the 
security  of  property  to  which  the  bankrupt  has  not  title.  In  effect,  it  would 
render  a  beneficent  and  wise  system  of  arrangement  between  the  debtor  and 
his  creditors  but  an  exasperating  illusion.  It  can  safely  be  asserted,  then,  that, 
even  under  the  present  law,  Ihe  assets  of  the  bankrupt,  after  the  same  are 
vested  in  the  trustee,  can  be  used  by  him,  if  not  by  direct  deposit,  at  least 
by  indirection,  to  accomplish  a  composition.^ 

g.  Praotioe  before  conflrmatioai. —  (1)  In  qsnebal. —  Much  that  has  gone 
before  indicates  the  steps  in  composition  proceedings  up  to  the  application 
for  confirmation. 

(2)  ^^  Examined." —  This  does  not  necessarily  mean  that  the  examination 
of  the  bankrupt  must  be  completed,  but  that  there  must  have  been  a  sufficient 
examination.  If  creditors  so  desire,  the  judge  or  referee  will,  in  proper 
cases,  adjourn  the  meeting  to  permit  an  extended  examination,  before  allowing 
the  offer  to  be  made.  If  there  is  no  meeting  pending,  and  there  has  been 
no  previous  examination,  one  must  be  called  for  the  purpose  of  examination, 
and  the  regular  procedure  to  that  end  must  be  observed.*^ 

(3)  Abceetainino  whbthbb  a  majority  has  consented. —  This  seems- 
to  be  the  duty  of  the  referee,  where  the  case  has  been  referred.  Only  those 
creditors  may  accept  a  composition  who  could  vote  for  trustee.     This  excludes. 


lowance  as  special  master  In  the  composition 
proceedings  where  he  was  well  paid  In  the 
bankruptcy  proceedings,  his  fees  amonntlng  to 
$40.  In  re  Talton  (D.  C,  N.  Car.),  14  Am.  B. 
R.  617.  137  Fed.  178. 

Cofitfl  of  attorney  of  bankrapt. —  An  appllca* 
tlon  to  confirm  a  composition  made  by  an  in- 
Tolnntary  bnnkrnpt  is  no  part  of  the  admin- 
istration of  the  estate,  so  as  to  authorize  the 
payment  under  section  64(3)  of  the  bankruptcy 
act  of  a  claim  for  the  fees  and  dlsburfiements 
of  an  attorney  employed  by  bankrupt  upon  the 
contest  of  such  an  application.  In  re  Fogarty  (C. 
C.  A.,  8th  Cir.),  26  Am.  B.  R.  568.  187  Fed. 
773. 

Kzpcnses  of  conttnulBg  bMikmptcy  pro- 
ceeding.—After  an  offer  of  composition  by  a 
bankrupt,  the  expenses  of  continuing  the  bank- 
xuptey  proceeding  for  the  purpose  of  the  com- 
position, instead  of  for  liquidation  of  the  estate, 
should  be  secured  by  the  bankrupt,  and.  If 
necessary,  paid  out  of  the  amount  deposited  for 
the  purpose  of  the  composition.  Matter  of 
Idller  (D.  C,  N.  Y.).  40  Am.  B.  R.  155,  243 
Ved    242. 

ttl  See  In  re  Fox  (Ret.  Ohio),  6  Am.  B.  B. 
628. 


90.  But  see,  as  tending  to  disapproTe  of  tte 
statement  in  the  text.  In  re  Frear  (D.  C,  N* 
Y.),  10  Am.  B.   R.  199,  120  Fed.  97& 

Proceeds  of  bond  by  prl%-mte  banker  %• 
people. —  Under  section  25  of  the  General  Bust* 
ness  Law  of  the  State  of  New  York  proTidlnff 
that  private  bankers  shall  glre  a  bond  to  thv 
People  and  that  **  in  the  eyent  of  the  insolTency 
of  bankruptcy  of  the  applicant,  upon  the  pay* 
ment  of  the  full  amount  of  such  bond  to  the 
assignee,  receiver  or  trustee  of  the  applicant, 
ns  the  case  may  require,  for  the  benefit  of  the 
persons  making  such  deposits  and  of  sucli 
persons  as  shall  deliver  money  to  the  applicant 
for  transmission  to  another,"  moneys,  paUl 
under  a  bond  upon  the  bankruptcy  of  an  ap« 
pllcant,  may  be  used  by  his  tmstee  fOr  the 
purpose  of  Increasing  the  estate  or  saTin^ 
assets  for  the  benefit  of  the  depositors,  but 
cannot  be  used  in  carrying  out  a  composition 
agreement.  Matter  of  Deutsche  Brothers  <D. 
C.  N.  Y.),  38  Am.  B.  R.  858.  220  Fed.  6S2. 

91.  For  instance,  notice  must  be  giTon.  wt% 
Bankr.  Act,  |  58-a(l>. 

92.  See  p.  319.  ante.  And  comptre  In  re  Seol^ 
Fed.  Gas.  12,619. 
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besides  priority  creditors  and  secured  creditors  to  the  amount  of  their  securi- 
tiesy^  preferred  creditors  also,  for  the  reason  that  their  claims^  if  presented,  will 
not  be  allowed  unless  accompanied  by  a  surrender.^ 

(4)  Reporting  to  the  judge. —  Only  the  judge  has  power  to  confirm  a 
composition.^  If  the  offer  and  acceptance  are  made  after  reference,  the 
referee  will  arrest  the  proceedings  and  report  the  proposed  composition  to 
the  judge.  This  may  be  done  by  handing  up  a  transcript  of  his  record-book, 
showing  (1)  the  filing  of  the  debtor's  schedules,  (2)  his  examination,  (3) 
his  offer,  (4)  its  acceptance  by  the  required  majority  in  number  and  amount 
of  claims  allowed,  (5)  the  consideration  to  be  deposited,  and  (6)  a  list  of 
creditors  and  their  addresses,  the  referee  meanwhile,  however,  keeping  the 
meeting  of  creditors  alive  by  repeated  continuances,  so  as  to  permit  a  prompt 
resumption  of  administration  in  case  the  proposed  composition  is  not  confirmed. 
If  it  is,  the  referee  has  no  other  duty,  save  subsequently,  to  report  the  case 
dosed.    The  proper  practice  is  detailed  in  the  *^  Supplementary  Forms,"  post.^ 


y.     CONFIRMING  OR  REJECTING    COMPOSITION.^ 

a.  Who  may  oppose  composition. —  Creditors  may  oppose  a  composition 
irrespective  of  the  number  or  amount  of  their  claims.^  The  assignee  of  an 
original  claim  against  a  bankrupt  is  entitled  to  object  to  the  confirmation  of  a 
composition.'* 

b.  Objections  to  confirmation.— (1)  Irr  general. —  The  objection  that  the 
composition  is  not  offered  in  accordance  with  the  law  (as  where  it  is  asserted 
that  a  majority  in  number  and  amount  has  not  consented),  which  was  a 
statutory  objection  under  the  former  law,  should  probably  now  be  taken 
specially;  and,  in  that  event,  opportunity  to  correct  the  error  will  probably 
be  given.  It  seems  that  only  grounds  which  can  be  alleged  in  the  formal  written 
objections  are  those  stated  in  subsection  d.^  The  court  is  only  concerned  with 
the  bankrupt  estate;  it  has  nothing  to  do  with  that  part  of  the  agreement  which 
provides  for  raising  funds  which  do  not  come  out  of  the  estate.^*^ 

(2)  Because  against  the  best  interests  of  the  creditors. —  This  was 
an  objection  under  the  former  law  and  useful  precedents  will  be  found  in  the 
reported  cases.  The  English  rule  seems  to  be  that,  unless  fraud  is  shown,  the 
decision  of  the  creditors  will  be  final.^^  That  this  is  not  the  rule  in  this 
country  is  emphasized  by  the  requirement  of  the  present  statute  that  the  judge 
must  be  "  satisfied."  The  court  should  confirm,  "  if  satisfied ''  that  the  composi 
tion  does  not  run  counter  to  any  of  the  three  conditions  named  in  §  12-d.^* 
That  an  offer  of  composition  may,  on  its  face,  be  suggestive  of  disadvantage  to 
the  creditors  aa  compared  with  the  bankruptcy  proceedings  does  not  per  «€i 
stamp  it  with  invalidity,  nor  make  it  proper  for  the  court  to  re- 
ject it  without  opportunity  for  its  consideration.^^*  If,  however,  the 
composition  proceedings  are  not  in  accordance  with  the  provisions  of 
the  bankruptcy  act,  if  they  are  irregular,  the  court  cannot  confirm.^^'     The 


ETidence    that    creditor   acceptlair    bad    b««n 

PAld.^Upon  a  hearlDg  on  an  offer  of  composi- 
tion evidence  by  an  objecting  creditor  to  show 
that  a  creditor  which  had  proved  a  claim  npon 
a  promissory  note  having  two  ludorsers,  and 
wbioh  assented  to  two  offers,  bad,  before  as- 
f<«>iitlng  to  the  second  offer,  been  paid  In  foil 
by  the  endorsers  and  was  no  longer  a  creditor 
of  the  bankrupt,  was  properly  excluded  by  the 
referee,  where  the  holder  of  the  note  acted 
with  the  knowledge  and  without  the  objection 
of  the  indorsers.  Matter  of  Grifflth  Stillings 
Press  (D.  C,  Mass.),  89  Am.  B.  R.  813,  244  Fed. 
815. 


95.  Bankr.  Act.   If  57- g  and  00-b. 

94.  Matter  of  Sonnabend  (Ref..  Mass.).  18  Am. 
B.     R.     117;     In     re     Bloodworth-Stembridge  1 
Co.    (D.   C.  Ga.),   24   Am.    B.    R.  156,   178   Fed, 
872. 

96.  See  Supplementary  Forms,  poaf,  and 
nagar  and  Alexander's  Bankmptcy  Forms,  (2d 
Ed.),   No.  290-310.  i 

96.  See  also  Am.  B.   R.  Dig.  ||  702-712.  | 

97.  Matter  of  Bivkin  (D.  r..  Conn.),  33  Am* 
B.  R.  170.  216  Fed.  218.  Roe  alno  Am.  B.  R. 
Dig.  f  704. 

96.  In  re  Comstock  (D.  C,  R.  I.),  19  Am.  B. 
R.  65,  154  Fed.  747. 
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point  usually  made  is  that  the  offer  is  less  than  would  be  realized  on  a  sale  of 
the  assets  in  bankruptcy.  It  is  the  duty  of  the  court  to  investigate  the  f  acta, 
independently  of  any  agreement  or  composition  the  creditors  may  have  made.^^ 
In  deciding  whether  the  composition  should  be  approved  or  rejected  the  sum 
offered  should  be  compared  with  what  the  creditors  would  receive  through 
the  trustee  and  not  with  what  the  debtor  might  be  able  to  pay  them.  In  the 
absence  of  fraud  and  concealment,  the  question  for  the  court  is  not  whether 
the  debtor  might  have  offered  morei,  but  whether  his  estate  will  pay  more  in 
bankruptcy.  ^^  The  mero  fact  that  an  estate  will,  on  full  administration,  pay 
more  than  the  offer  in  composition,  is  not  sufficient  cause  for  refusing  confirma- 
tion; if  the  amount  offered  is  very  considerably  less  than  the  amount  which 
might  be  expected  reasonably  to  be  realized  from  administration,  the  com- 
position is  not  for  the  best  interests  of  the  creditors  and  should  not  be 
approved. ^^  The  approval  of  the  majority  of  the  creditors  is  evidence,  prima 
facie,  that  the  composition  is  for  the  best  interests  of  the  creditors  and  the 
burden  is  upon  those  who  attach  it  to  show  the  contrary.*"^  There  must  be 
a  positive  showing  to  rebut  the  presumption  that  the  action  of  the  majority  is 
for  the  interest  of  all  ;^^  yet  any  gross  discrepancy  between  the  offer  and  the 
amount  to  be  reasonably  expected  from  the  sale  of  the  assets  will  justify  a 
refusal  to  confirm;^**  but  where  the  difference  is  but  slight  and  necessarily 
problematical,  the  composition  should  be  confirmed. ^^®  A  bona  fide  offer  of  a 
substantially  larger  sum  for  the  assets  than  the  bankrupt,  through  the  com* 
position,  is  willing  to  pay,  would  seem  sufficient  to  warrant  a  rejection  of  ihm 
composition. ^^^    That  part  of  a  composition  agreement  which  provides  for  a 


99.  In  re  Rudwiek  <D.  C.  Mass.)*  2  Am.  B.  B 
114,  93   Fed.  787. 

109.  In  re  Llnderman  (D.  C,  Pa.),  22  Am. 
B.  R.  131,  166  Fed.  503. 

101.  Adle*  V.  Jones  (C.  C.  A..  6th  Olr.),  6 
Am.  B.  R.  245,  100  Fed.  067.  See  Bx  part9 
Jewett,  Fed.  Cab.  7,303;  In  re  Morris,  Fed.  Cas. 
0,824. 

192.  Matter  of  KInnane  Co.  (D.  C,  Ohio),  84 
Am.  B.  R.  110.  221  Fed.  762. 

192a.  Matter  of  Grnhnm  &  Sons  (C.  C.  A.. 
7th  dr.),  42  Am.  B.  R.  52,  252  Fed.  08. 

198.  Matter  of  KInnane  Co.  (D.  C,  Ohio),  81 
Am.  B.  R.  110.  221  Fed.  762;  Matter  of  Berler 
«hoe  Co.  (D.  C.  N.  Y.),  40  Am.  B.  R.  470.  246 
Fed.    lOia  ^    ^    ^ 

194.  In  re  Waynesboro  Druj?  Co.  (D.  C.  Ga.). 
10  Am.  B.  R.  487.  157  Fed.  lOx.  ^      ^ 

108.  Matter  of  KInnane  Co.  (D.  C,  Ohio),  83 
Am.  B.  R.  243.  217  Fed.  488. 

Determination  of  qneetlon. —  In  Ex  parte 
Jewett,  2  Low,  803.  Fed.  Cas.  7,303,  Jndge 
Lowell  said.  "In  the  absence  of  frnnd  and 
concealment,  the  question  for  th*  court  seems 
to  be,  not  whether  the  debtor  ml«rht  hare  offered 
more,  bnt  whether  his  estate  would  paymore 
In  barkruptcy."  Cited  In  In  re  Hoxle  (D.  C, 
Me.).  25  Am.  B.  R.  82,  84.  180  Fed.  508.  See 
also  Adler  ▼.  Jones  (C.  C.  A.  6th  Clr.).  6  Am. 
B.  R.  246,  100  Fed.  067,  48  C.  C.  A.  761;  United 
States  ex  reL  Adler  ▼.  Hammond  (C.  C.  A..  6th 
Clr).  4  Am.  B.  R.  736.  104  Fed.  862,  44  C.  C. 

A.  220;  In  re  Waynesboro  Drug  Co.  (D.  C, 
Ga.).  10  Am.  B.  R.  487,  157  Fed.  101;  Matter  of 
Dozler  Grocery  Co.  (D.  C,  Ala.),  87  Am.  B.  R. 

638.  234  Fed.  160.  ^    ^     „       .    —    . 

196.  Matter  of  Snlller  (D.  C.  Mass.),  86  Am. 

B.  R.  809.  280  Fed.  400;  Matter  of  Morris  (D. 

C.  Mass.).  30  Am.  B.  R.  852.  246  Fed.  1021; 
Matter  of  Wclntrol  (D.  C.  N.  Car.),  80  Am.  B, 
B.  407,  240  Fed.  532.  ^      .    .      ,«    ^     . 

197.  City  Nat.  Bank  t.  Doollttle  (C  C.  A., 
Bth  Clr.).  5  Am.  B.  R.  786,  107  Fed.  236;  In  re 
Hoxle  (D.  C.  Me.).  2fr  Am.  B.  R.  82,  190  Fed. 
508;  In  re  Waytiesboro  Dmir  Co.  (D.  C.  Ga.), 
10  Am.  B.  R.  487.  117  Fed.  101;  In  te  Barde  & 


LeTltt  (D.  C,  Ore.).  81  Am.  B.  R.  161,  207  Fed. 
664;  Matter  of  Goldstein  (D.  C.  Conn.),  82  Am^ 

B.  R.  402,  213  Fed.  115;  Matter  of  Rlrkln   (D. 

C,  Conn.),  83  Am.  B.  R.  17a  216  Fed.  218; 
Matter  of  KInnane  Co.   (D.  C,   Ohio).  33  Am. 

B.  R.  243,  217  Fed.  488;  Matter  of  Splller  (D. 

C.  Mass.),  86  Am.  B.  R.  800,  230  Fed.  480;  Mat- 
ter of  Griffith  StininfTS  Press  (D.  C,  Mass.),  31^ 
Am.  B.  R.  813,  244  Fed.  815.  See  also  Am.  K, 
R.  Dlsr.  f  706. 

Best  interest  vt  all. —  ''A  competition  must 
appear  to  be  for  the  best  Interest  of  all  cred« 
Itors  and  not  merely  for  the  best  Interest  o€ 
certain  ones  of  a  certain  class.'*  Matter  of 
KInnane  Co.  (D.  C,  Ohio),  84  Am.  B.  B.  212^ 
221  Fed.  762. 

198.  In  re  Weber  Furniture  Co.,  Fed.  Ga«, 
17,330  and  17,331;  In  re  Oreenbaum,  Fed.  Caa. 
5,760. 

TMme  Mid  ceneral  ob|eetloBa^->  Where  a 
bankruptcy  proceeding  has  been  delayed  fnr 
more  than  Ave  years  without  accomplishing 
anything*,  and  speclflcatlons  of  objection  to  a 
composition  art  Tafrue  and  general  In  character, 
and  only  one  creditor  out  of  a  hundred  objects 
to  the  composition,  a  conflrmatfon  should  be 
ordered.  Matter  of  Soloway  A  K.its  (C  C  A^ 
2d  Clr.),  87  Am.  B.  R.  257,  234  Fed.  67. 

199.  In  re  Whipple.  Fed.  Cas.  17,518;  Bx 
parte  Wllllnms.  10  L.  R.  Bq.  C.  55;  Adler  t. 
Jones  (C.  C.  A.,  6th  Clr.),  6  Am.  B.  R.  24Sb 
100  Fed.  067;  In  re  Waynesboro  Dnig  Co.  (D. 
C,  Ga.),  10  Am.  B.  R.  487,  157  Fed.  101:  In  i« 
Hoxle  (D.  C,  Me.),  25  Am.  B.  R.  82;  180  Fed. 
508. 

119,  In  re  Arrington  Co.  (D.  C,  Va.),  8  Am. 
B.  R.  64,  113  Fed.  408,  and  In  In  re  Criterion 
Watch,  etc..  Co.  <Ref.,  N.  Y.),  8  Am.  B.  R.  206; 
Belles  T.  Kelley  (C.  C.  A.,  1st  Clr.).  84  Am. 
B.  R.  704,  222  Fed.  63;  Matter  of  SpHler  (D.  C, 
Mass.).  36  Am.  B.  R.  800,  230  Fed.  400;  Matter 
of  Berler  Shoe  Co.  (D.  C.,  N.  T.),  40  Am.  B, 
R.  470,  246  Fed.  lOia 

119».  Matter  of  Kllfrerman  (D.  C,  Pa.),  it 
Anv  B.  R.  670^  258  Fed,  77& 
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provisional  order  of  adjudication  will  not  be  approved.*^*    In  the  nature  of 
things,  each  case  must  turn  on  its  own  facts, 

(3)  Because  of  commission  of  acts  ob  failuee  to  perform  duties 
WHICH  would  BAB  A  DiscHABGE.- — This  objectiou  was  not  available  under 
the  former  law.  But  since  the  confirmation  of  a  composition  discharges  the 
bankrupt,"^  it  is  reasonable  that  the  same  grounds  which  prevent  a  discharge 
on  a  direct  petition  should  also  prevent  a  discharge  on  an  application  for 
confirmation  of  a  composition.*^^  The  intention  clearly  is  to  prevent  one  who 
cannot  get  a  discharge  from  securing  its  equivalent  through  a  composition.*** 
If  a  bankrupt  has  committed  an  offense  available  as  an  objection  to  his  dis- 
charge the  court  will  refuse  to  confirm  the  proposed  composition  without  regard 
to  the  interests  of  the  creditors,  and  the  fact  that  but  one  creditor  objects  is  of 
no  importance,***^  as  where  it  appears  that  the  bankrupt  has  failed  to  keep  books 
from  which  his  true  financial  condition  might  be  ascertained,^  or  made  a 
faLe  oath  to  his  schedules,**^  or  where  it  appears  that  the  bankrupt  by  a  mar 
terially  false  financial  statement  in  writing  obtained  property  from  the  object-^ 
ing  creditor,**^  or  where  £artneTS  take  all  the  money  available  from  the  firm's 
a£&et3  immediately  before  the  appointment  of  a  receiver  in  a  State  court  with 
the  intent  to  hinder,  delay  and  defraud  creditors.***  But  a  preferential  pay- 
ment on  an  existing  indebtedness  does  not  necessarily  constitute  a  frauduletit 
conveyance  so  as  to  bar  the  confirmation  of  a  composition.**^  The  new  objec- 
tions to  discharges  *^^  will  make  this  subsection  more  valuable.  It  is  thought 
that  the  provision  that  a  petition  for  a  discharge  cannot  be  filed  after  a  year 


111.  In  re  Llnderman  (D.  C.»  Pa.).  22  Am. 
B.   R.  131,  166  Fed.  5D3. 

112.  Bankr.  Act.  I   14-c. 

113.  In  re  Comstock  (D.  C.»  R.  I.).  Id  Am.  B. 
B.  €5,  154  Fed.  747;  Matter  of  Barman  and 
Well  in  fr  (D.  C,  Mass.),  82  Am.  B.  R.  02,  210 
Fed.  512;  Matter  of  Welntrob  (D.  C,  N.  Car.), 
B»  Am.  B.  R.  407,  240  Fed.  632. 

114.  This   proposition    was   quoted    with    ap- 

£roTal  In  In  re  Comstock  (D.  C,  R.  I.),  19  Am. 
!.    R.   65,   154   Fed.    747;   Matter    of   Goldstein 
'  (D.  C,  Conn.),  82  Am.  B.  R.  402,  213  Fed.  115. 

115.  In  re  Godwin  (D.  C,  Pa.),  10  Am.  B.  R. 
C62,  122  Fed.  111. 

116w  In  re  Olman  (D.  C,  Ohio),  13  Am.  B.  R. 
885,  134  Fed.  681;  In  re  Godwin  (D.  C,  Pa.), 
10  Am.  B.  R.  252,  122  Fed.  Ill ;  In  re  Barde  & 
Levitt  (D.  C,  Ore.),  31  Am.  B.  R.  161,  207  Fed. 
664;  In  re  Wilson  (D.  C,  Pa.).  5  Am.  B.  R. 
fi49,  107  Fed.  83;  Matter  of  Gottlieb  (C.  C.  A., 
2d  Cir.).  44  Am.  B.  R.  464,  262  Fed.  732. 

Failure  to  keep  books  of  account. —  Where  a 
bankrupt,  whose  sales  were  for  cash,  kept  a 
merchandise  ledger  showing  his  purchases  on 
credit,  which  were  his  most  important  trans- 
actions, but  kept  no  other  books,  except  hiq 
check-book  and  pass-book,  the  court  should  not 
refuse  to  confirm  a  composition,  although  no 
record  wns  kept  by  the  bankrupt  of  loans  to 
friends  and  relatives.  Matter  of  Silberstein 
(D.  C,  N.  y.),  34  Am.  B.  R.  479,  225  Fed.  665. 

116a^  Matter  of  Gottlieb  (C.  C.  A.,  2d  dr.), 
44  Am.   B.   R.  464,  262  Fed.  732. 

117.  In  re  Griffin  (D.  C,  Ga.),  25  Am.  B.  R. 
206.  180  Fed.  792,  wherein  it  appeared  that  the 
bankrupt  had  claimed  to  own  a  house  which. 
In  fact,  was  the  property  of  his  wife. 

False  statement  to  commercial  aceney  fos 
purpose  of  rating.^-  The  confirmation  or  a  com- 
position should  not  be  refused  upon  the  ground 
that  the  bankrupt  had  made  a  false  statement 
In  writing  of  his  financial  condition,  where  it 
appears  that  the  statement  was  made  a  long 
time  previous  for  the  purpose  of  securing   a 


rating  from  a  commercial  agency  and  not  for 
the  specific  purpose  of  obtaining  credit  on  any 
particular  sale,  and  sales  were  made  under  cir- 
cumstances where  inquiry  of  the  bankrupt  him- 
self was  possible.  Matter  of  Witman  (D.  C. 
N.   Y.),  82  Am.  B.   R.  780,  216  Fed.  286. 

False  statement  to  procure  credit. —  Where  a 
debtor,  who  had  credit  with  a  trust  company 
not  exceeding  $1,000,  rendered  a  financial 
statement  to  it  in  order  to  increase  his  credit, 
and  stipulated  that  such  statement  should  be 
considered  as  continuing  in  force  until  the 
company  was  notified  to  the  contrary,  and  the 
oflicers  of  the  company  testified  that  they  were 
not  notified  of  any  changes  in  the  financial  con- 
dition of  the  debtor,  and  relied  upon  his  state- 
ment, which  was  false,  in  all  subsequent  trans- 
actions with  him,  and  at  the  time  of  the 
debtor's  bankruptcy  he  owed  the  company  only 
$500,  an  objection  by  the  company  to  the  bank- 
rupt's offer  of  composition  must  be  sustained. 
Matter  of  Levenson  (D.  C,  Mass.),  35  Am.  B. 
R.  260,  223  Fed.  874. 

Where  a  statement  of  assets  made  by  a  bank* 
rupt  a  year  prior  to  his  adjudication  is  not 
shown  to  have  been  materially  false,  and  to 
hare  been  made  to  obtain  credit,  a  composition 
consented  to  by  all  the  creditors,  except  the 
objecting  creditor,  who  had  once  consented, 
will  be  approved,  it  not  appearing  that  the  in- 
terests of  the  creditors  would  be  aavanced  by 
a  refusal  to  confirm.  In  re  Seligman  (D.  C. 
N.  Y.),  20  Am.  B.  R.  774,  163  Fed.  540.  See 
also  In  re  Griflln  (D.  C,  N.  Y.),  20  Am.  B.  R. 
774,  163  Fed.  549;  International  Trust  Co.  v. 
Myers  (C.  C.  A.,  1st  Cir.),  40  Am.  B.  B.  71,  245 
Fed.  110;  Matter  of  Kelner  (C.  C.  A..  2d  dr.), 
41  Am.  B.  R.  507,  250  Fed.  993,  reyg.  40  Am. 
B.  R.  183.  245  Fed.  807. 

118.  Matter  of  Burman  and  Welling  (D.  C. 
Mass.),  82  Am.  B.  R.  62,  210  Fed.  512. 

119.  Matter  of  Rivkin  (D.  C,  Conn,),  88  Am. 
B.   R,  170,  216  Fed.  218.  _      _ 

IM.  Bankr.  Act,  i  14-b  (3)   (4)  (6)  (O). 
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subsequent  to  the  adjudication  does  not  apply  to  compositions.  A  eompo8iti<»^ 
has  primarily  to  do  with  administration,  and  that  may,  from  one  cause  or 
another,  be  delayed  for  years.  For  available  objections  to  a  discharge^  see  un- 
der sections  fourteen  and  twenty-nine  of  this  work. 

(4)  Because  of  absence  of  good  faith. —  Where  the  entire  course  of 
conduct  of  a  bankrupt  is  consistent  only  with  an  intent  to  keep  his  creditors 
end  his  trustee  in  ignorance,  and  to  defraud  them  by  a  concealment  of  his 
SiSsets,  the  court  cannot  confirm  a  composition.^^  Fraud  is  sufficient  to  warrant 
e  refusal  to  confirm,^  but  it  must  be  fraud  connected  with  the  offer  or 
acceptance  of  the  composition.  Cases  cited  under  the  succeeding  section  will 
also  be  found  in  point.  Fraud  on  the  part  of  a  single  creditor  is  sufficient,^** 
as  where  a  creditor  proves  a  false  claira.^*  The  giving  of  money  to  induce 
a  creditor  to  sign  vitiates  the  composition,^^  and,  if  it  is  extorted  by  the 
creditor,  is  a  crime  also.^**  Any  secret  advantage  given  one  creditor  over  his 
fellows  accomplishes  the  samv)  result.^  Where  it  clearly  appears  that  prefer- 
ential payments  have  been  made,  which,  if  recovered,  would  result  in  a  greater 
percentage  than  that  obtained  by  the  composition,  such  composition  should 
not  be  affirmed.^  Purchasing  claims  for  the  purpose  of  using  them  to  ac- 
complish a  composition  is  not  necessarily  fraudulent,  but  will  be  so  held  unless 
an  honest  motive  appears.^**  Procuring  acceptance  of  a  composition  before  the 
eacamination  of  the  bankrupt  is  an  irregularity  for  which  confirmation  of  the 
composition  will  be  denied.^*  Improperly  inducing  a  creditor  to  withdraw 
has  the  same  effect  ae  improperly  persuading  him  to  join  in  the  composition. 
The  good  faith  of  both  debtor  and  creditors  must  be  of  the  highest  order. 

c.  Withdrawal  of  objections. —  Where  specifications  of  objections  to  the  con- 
firmation of  a  composition  are  withdrawn,  the  proposed  composition  will  not 
be  confirmed  until  after  a  hearing  before  the  referee  to  inquire  whether  the 
creditors  who  withdrew  their  objections  were  related  to  the  bankrupt,  whether 
objections  were  well  founded,  and  what  groimds  there  are  for  believing  that 
the  composition  will  be  for  the  best  interests  of  the  creditors.**^  Objections  to 
an  offer  in  composition  cannot  be  withdrawn  after  they  have  been  sustained, 
under  an  agreement  by  which  the  objecting  creditor  received,  directly  or 
indirectly,  a  larger  amount  on  its  claim  than  other  creditors  of  the  same 
dass.^^ 


121.  In  re  Comstock   (D.  C,  R.   !.)>  1<^  Am. 

B.  R.  65,  154  Fed.  747;  Matter  of  Morris   (D. 

C.  Mass.),  39  Am.  B.  R.  852,  246  Fed.  1021; 
Matter  of  Welntrob  (D.  C,  N.  Car.),  8»  Am.  B. 
R.  407,  240  Fed.   582. 

The  Mstffiiee  of  an  original  claim  against  a 
bankrupt  Is  entitled  to  object  to  the  confirm- 
ation of  a  composition  npon  the  ground  of  a 
fraudulent  concealment  and  disposal  of  assets, 
and  that  the  claim  was  bought  for  the  purpose 
of  forcing  a  settlement  or  discontinuance  of  a 
suit  by  th»  trustee  against  another  person,  by 
threats  of  opposition  to  the  confirmation,  is 
immaterial.  In  re  Comstock  (D.  C,  R.  I.),  19 
\    Am.  B.  R.  65,  154  Fed.  747. 

^      12«.  Bankr.  Act.  I  13.    ^     ^        ..««»*•      .u. 

l«8.  In  re  Sawyer,  Fed.  Cas.  12.396;  In  re 
Whiting,  Fed.  Cas.  17.680.     .  _  ^   ,^^ 

124.  Compare  Bankr.  Act,  i  29-b  (8). 

128.  In  re  Sawyer,  Fed.  Cas.  12,395. 

1««.  Bankr.   Act   I   »-b    (5).    ^^^     _ 

127.  In  re  Jacobs.  Fed.  Cas.  7,159;  Bean  t. 
Amslnck,  Fed.  Cas.  1,167,  on  appeal  s.  c.  Bean 
▼.  Amslnck,  10  Blatchf.  861;  Bean  t.  Brook- 
mire,  Fed.  Cas.  1,170;  Cltiaens  National  Bank 
▼.  Kfemey.  69  Ind.  App.  96.  85  Am  B.  R.  674. 
lOS  N.  B.  189;  Matter  of  li.  ft  H.  Gordon  (D.  C, 


N.  T.),  40  Am.  B.  R.  801,  246  Fed.  006. 

A  bond  exacted  by  one  creditor  as  a  condl* 
tion  of  signing  the  composition  agreement  by 
which  the  creditor  is  to  recelre  a  certain  per* 
centage  of  his  claim  regardless  of  what  the 
other  creditors  may  reeelTe.  Is  nnenforelble. 
Nole  T.  Abate  (N.  Y.  App.  DIt.).  44  Am.  B.  R. 
60S.   190  App.   DlT.  706. 

128.  In  re  McLellan  (D.  C,  N.  T.),  80  Am.  B. 
R.  826.  204  Fed.  482. 

129.  In  re  Sawyer,  Fed.   Cas.  12,896. 

120a.  Matter  of  Berler  Shoe  Co.  (D.  C.  N.  T.)» 
40  Am.  B.  R.  470.  246  Fed.  1018. 

ISO.  In  re  Lery  <D.  C,  Mass.).  22  Am.  B.  R. 
769,   172   Fed.  78a 

181.  Inducemeat  to  witbdmw  objeetloas.-^ 
The  court  will  not  permit  objections  to  an 
offer  in  composition  which  hare  been  heard 
and  sustained  to  be  withdrawn  after  the  de- 
cision, under  any  agreement  or  transaction 
by  which  the  objecting  creditor  recelTed.  di- 
rectly or  indireetty,  a  larger  amount  on  its 
claim  than  other  creditors  of  the  same  class. 
Matter  of  Levlnson  (D.  C.  Mass.),  86  Am.  B.  R. 
260.  223  Fed.  874 
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L  Effect  of  fraud  on  a  oomposition  already  oonilniied.— -  iNJot  only  may  the 
composition  be  objected  to,  but  if  obtained  by  fraud,  it  is  void  and  uneiir 
f  oreeable,  and  the  consideration  may  be  recovered.^*  It  would  seem,  however— 
a  certified  copy  of  the  order  confirming  a  composition  being  evidence  of  the 
jurisdiction  of  the  court,  the  regularity  of  the  proceedings  and  the  fact  that 
the  order  was  made,^^  that  a  composition  if  attacked  for  fraud  must  be  so 
attacked  in  a  court  of  bankruptcy.  It  must  appear  that  there  was  actual  fraud, 
and  not  mere  suspicion  of  it,  to  justify  setting  aside  a  composition  which  has 
been  confirmed.^ 

e.  Bales  of  evidence.—  A  creditor  objecting  to  the  confirmation  of  a  composi- 
tion, has  the  burden  of  proving  his  allegations.  But  when  a  set  of  facts  is 
ahown  which,  unexplained,  would  lead  a  reasonable  man  to  believe  the  allega- 
tions of  the  objecting  creditor,  the  bankrupt  must  explain.^*** 

f.  Practice.— The  practice,  from  the  time  the  referee's  report  reaches  the 
judge,  is  identical  with  that  on  contested  applications  for  discharge,^^  except 
perhaps^  as  modified  by  subsection  c  ^^  parties  in  interest "  is  a  broader  term 
than  "  creditors."  The  same  phrase  is  used  in  §  14-b.  It  is  difficult  to  sup- 
pose a  case  when  it  will  include  others  than  those  persons  who  have  proved  or 
may  prove  their  claims.  Ordinarily,  after  the  time  to  enter  appearances  has 
expii^,  and  there  are  none  and  no  objections,  there  is  a  reference  in  any 
event  to  the  referee  in  charge,  as  special  master,^**  it  being  the  duty  of  the  court 
to  satisfy  itself  as  to  the  three  facts  set  out  in  subsection  d?^  In  this  the 
practice  differs  from  that  on  discharges.  When  objections  are  filed,  there 
must  be  a  hearing,  and  the  same  reference  to  a  special  master  is  customary. 
The  date  and  place  fixed  for  the  hearing  must  be  convenient,  but  the  former 
la  usually  set  after  conference  with  the  respective  attorneys.  Where  the  speci- 
fications of  objections  to  the  confirmation  of  a  composition  are  meritorious 
they  may  be  amended  to  conform  to  the  proof.^  The  court  may  allow  costs 
in  its  discretion.  A  bankrupt,  after  composition,  including  payment  of  all 
cosfs,  has  been  confirmed,  must  pay  his  attorney  in  the  matter.*  Upon  the 
refusal  to  confirm  a  composition  the  court  has  no  jurisdiction  to  order  that  a 
deed  of  the  trustee  be  expunged  from  the  records,'^  It  is  discretionary  with 
a  referee^  whether  or  not  to  call  a  final  meeting  after  a  composition  has  been 

I  accepted  and  confirmed  by  the  court.^**  An  application  to  the  Circuit  Court 
of  Appeals  for  a  writ  of  mandamus  to  compel  the  district  judge  who  has  filed 
an  opinion  confirming  a  composition,  to  sign  and  docket  a  decree  or  order  con- 
firming tlie  composition  for  the  purpose  of  allowing  the  petitioners  a  further 
opportunity  to  appeal,  is  not  to  be  granted  unless  a  clear  case  of  necessity,  is 
made  out."«<» 


181.  Bean   t.   Amsinck.   Fed.   Cas.  1,1OT.     Bee 

[also  I  13  of  this  work. 

*     18S.  Bankr.   Act,   f   21-f.  _    . 

134.  Union    Furniture    Co.    ▼.    Walker- Cooley 

'Furniture  Co.  (D.  C.  Ga.),  81  Am.  B.  R.  "TS, 
206  Fed.  217,  holding  that  a  composition  duly 
confirmed  by  the  court  will  not  be  set  aside  on 

'  the  ground  of  fraudulent  representations  where 
It  appears  that  the  bankrupt  disclosed  fully 
the  extent  of  his  assets,  and  that  the  cred- 
itors with  knowledge  of  the  alleged  fraud  ac- 
cepted the  composition. 

Agreement  by  trustee  to  guarantee  dlTidcBd. 
—  An  agreement  by  a  trustee  in  bankruptcy, 
whereby,  without  the  knowledge  of  other  cred- 
itors,  he   personally   guarantees   to  one  cred* 


iter  the  payment  of  a  certain  dividend,  in  order 
to  induce  such  creditor  to  sign  a  composition 
agreement,  constitutes  a  secret  preference  to 
such  creditor,  and,  although  it  does  not 
render  Told  the  composition,  it  Is  void  itself,  as 
being  against  public  policy.  Jacobs  v.  Slff,  74 
N.  T.  Misc.  68,  27  Am.  B.  R.  189,  131  N.  Y.  Supp. 
666. 

IMa.  Matter  of  Gottlieb   (C.  C.  A.,  2d  CIr.), 
44  Am.  B.  R.  464.  262  Fed.  732. 

185.  See   discussion    under    Section    Fourteen 
of  this  work.    See  also  Am.  B.  R.  Dig.  |  707. 

186.  Note  General  Orders  XT!  (8)  and  ZXXTI 
and  I  38-a(4). 

187.  In    re   Levy    (D.  O,  Mass.),  23  Am.  B. 
R.  760,  172  Fed.  780.  ^ 
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VL     DISTRIBUTION  IN  COMPOSITION. 

a.  In  general. —  Subsection  e  provides  that  "upon  the  confirmation  of  a 
composition,  the  consideration  shall  be  distributed  as  the  judge  shall  direct, 
and  the  case  dismissedL"  It  will  be  noticed  that  the  judge  is  to  direct  as  to 
the  manner  of  distribution,  and  the  referee  has  no  jurisdiction  unless  delegated 
to  him  by  the  judge. ^^ 

b.  Practice. —  The  law  is  silent  as  to  the  pra-ctice  on  distribution.  The 
consideration  has  been  deposited  "  in  such  place  as  shall  be  designated  by  the 
judge."  ^**  It  can  only  be  distributed  "  by  check  or  warrant,  signed  by  the 
derk  of  the  court,  or  by  a  trustee,  and  countersigned  by  the  judge  of  the  court,, 
or  by  a  referee  designated  for  that  purpose,  or  by  the  clerk  or  his  assistant 
under  an  order  made  by  the  judge."  ^^  But  the  distribution  may  be  made 
"  as  the  judge  shall  direct."  Form  No.  63  seems  to  imply  that  it  shall  be 
made  by  the  clerk,  and  this  practice,  amplified  by  district  rules,  has  been 
generally  adopted.  At  the  same  time,  a  convenient  method  is  to  make  the 
referee  in  charge  a  distributing  agent  to  the  extent  of  performing  the  clerical 
work  required,  the  checks,  however,  to  be  signed  by  the  clerk.  Otherwise^ 
the  referee  should  furnish  the  clerk  with  a  list  of  claims  allowed,  specifying  the 
names,  amounts,  addresses,  and  the  like.^^  As  to  the  proof  of  claims  the 
course  of  proceeding  is  the  same  whether  there  be  composition,  or  the  proceeds 
ings  are  carried  through  in  ordinary  course.  Claims  not  proved  within  one 
year  from  the  date  of  adjudication  are  not  to  share  in  the  composition  funds,^* 
and  the  bankrupt  may  be  heard  to  object  to  the  allowance  in  composition  of  a 
claim  oiFored  for  proof  after  the  expiration  of  such  year.^**  Where  an  unsched- 
uled claim  is  not  proved  until  after  the  deposit  for  a  composition  is  made 
though  proved  within  one  year  from  the  adjudication  and  before  confirmation, 
the  claimant  is  not  entitled  to  share  pro  rata  with  the  other  creditors  in  tiie 
funds  deposited  but  if  there  is  any  balance  left  after  the  other  payments,  it  is 


The  facts  t»d  clrcwmiitMioee  which  bear  upon 
the  advisability  of  conflrmiag  the  offer  are  no 
part  of  the  offer  itself,  bat  are  properly  pre- 
sentable at  the  hearing  of  the  offer  and  the  ob- 
jections thereto.  Ifatter  of  Graham  &,  Sons  (C. 
C  A.,  7th  Clr.),  42  Am.  B.  R.  52.  232  Fed.  83. 

188.  Hatter  of  Bnrman  and  Welling  (D.  C, 
Mass.),  32  Am.  B.  B.  62,  210  Fed.  612. 

189.  In  re  Martin  (D.  C,  N.  Y.).  18  Am.  B. 
R.  250,  152  Fed.  582.  See  also  Am.  B.  B.  Dig. 
I   711. 

Allowance*  to  attorney  of  bankrupt. —  In  thQ 
case  of  In  re  Fogarty  (C  C.  A.,  8th  Cir.),  20 
Am.  B.  R.  5C8,  187  Fed.  773,  the  court  said: 
*'  Ifp  because  the  professional  seryices  in  this 
case  were  rendered  in  the  bankruptcy  court  — 
in  the  administration  of  the  bankruptcy  law 
—  the  attorney's  fees  are  therefore  costs  of 
administration  within  the  meaning  of  section 
64,  neyertheless  such  fees  are  not  payahle  from 
the  estate  unless  the  serrices  were  rendered  to 
the  bankrupt  while  he  was  in  the  performance 
of  some  duty  prescribed  by  the  acL  No  duty 
Was  laid  upon  him  to  try  to  settle  the 
case  and  get  back  his  property.  That  was  a 
priTlIege,  not  a  duty.  If  it  be  said  that  an 
application  for  a  discharge  is  likewise  merely 
a  privilege,  that  the  bankrupt's  costs  in  con- 
nection with  the  hearing  upon  his  application 
for  a  discharge  are  payable  from  the  estate, 
that  the  confirmation  of  a  composition  is  equiv- 
alent to  a  discharge,  and  that  therefore  his 
costs  in  connection  with  the  prosecution  of  his 
composition  offer  should  also  be  payable  from 
the  estate,  we  think  the  following  considera- 
tions  are   a   sufflcieo*,  answer.     Attendance   in 


the  one  caae  Is  made  by  the  letter  of  th^ 
statute  the  bankrupt's  duty;  in  the  other,  not. 
Though  a  confirmed  composition  has  the  effect 
of  a  discharge,  and  though  confirmation  may 
be  opposed  on  grounds  that  would  preyeot  a 
discharge,  the  first  question  for  the  Judge  is 
whether  the  composition  is  for  the  best  inter- 
ests of  the  creditors,  and  this  question  haa 
nothing  to  do  with  the  right  to  a  discharge. 
This  question  might  be  clearly  determinable 
without  the  attendance  of  the  bankrupt  Upon 
the  Judge  is  laid  the  duty  of  becoming  *' sat- 
isfied "  that  the  composition  offer  Is  talr.  If 
questions  should  arise  which  the  Judge  thought 
might  not  be  rightly  solved  without  the  at- 
tendance of  the  bankrupt  and  his  attorney  to 
aid  in  determining  what  was  for  the  best  In- 
terests of  the  creditors,  it  is  possible  that  un- 
der section  7-a  (2)  he  might  make  a  "lawful 
order**  requiring  the  attendance  of  the  bank- 
rupt and  his  attorney  at  the  expense  of  the 
estate.  But  the  issue  here  is  whether  the 
bankrupt  can  recover  from  the  estate  the  fees 
and  disbursements  of  his  attorney  In  endeavor- 
ing to  force  a  dismissal  of  the  case  and  a  re- 
storation of  the  seized  property  when  neither 
the  letter  of  the  statute  nor  an  order  of  the 
court  imposed  upon  the  bankrupt  the  obligation 
to  make  such  a  contest  Our  interpretation  of 
the  sections  herein  referred  to,  In  connection 
with  the  spirit  of  the  act  as  an  entirety,  is 
against  the  bankrupt's  contention.'* 

Expenses  of  Inqnlrlng  Into  bankrupt's  afflalra. 
—  Where  a  creditors'  committee  accepted  the 
terms  of  a  composition  upon  the  understand  - 
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to  be  applied  to  the  claim  of  such  daimant  to  the  extent  of  his  dividend.^^''  It 
seems  tiiat  none  of  the  officers  named  in  the  act  can  collect  additional  fees  for 
fni^ViTig  the  dietribution,  their  fees  being  limited  by  both  it  and  the  general 
orders.  Now  that  the  trustee  may  receive  an  allowance  in  composition  cases/** 
such  officer,  if  appointed,  may  properly  be  called  upon  to  distribute  the 
•consideration. 

e.  DismiBsal  of  the  case. —  Not  until  the  distribution  is  completed,  should 
the  case  be  dismissed.  If  scheduled  debts  remain  unproved  or  claimants  can- 
not be  found,  the  case  proceeds  to  final  distribution  as  in  cases  of  imclaimed 
^vidends.^^  Section  12-e  does  not  mean  that  after  confirming  a  composition 
the  court  has  lost  all  further  power  over  the  case  except  to  distribute  the  con- 
sideration. The  case  is  to  be  dismissed,  but  ^^  dismissed "  in  this  connection 
<um  mean  no  more  than  that  the  court  is  not  to  proceed  further  with  its  admin- 
istration of  the  estate  under  the  bankruptcy  act.  It  does  not  mean  that  there  is 
to  be  no  longer  any  case  before  the  court  Immediate  dismissal  is  neither 
<iirected  nor  intended.  Dismissal  is  to  be  when  everything  remaining  for  the 
•court  to  do  has  been  done,  and  not  before,  and  until  that  time  has  arrived  the 
referee  has  power  to  act  in  the  case  for  any  proper  purpose.^^ 

VIL    NONPEfiFORMAirCS  OF  COMPOSITION. 

If  the  consideration  for  the  composition  has  not  for  any  reason  been  paid  by 
it^  the  remedy  of  the  creditor  for  the  recovery  thereof  is  against  it  as  upon  a 
new  cause  of  action,  which  is  not  affected  by  the  discharge.^"  In  New  York 
a  failure  to  carry  out  to  the  letter  a  composition  agreement  revives  the  original 
^ebts.^ 

Vm.    APPEALS. 

Whether  there  may  be  an  appeal  from  the  order  of  a  judge  confirming  or 
refusing  to  confirm  a  composition  has  already  been  somewhat  debated.  The 
word  ^'  satisfied "  suggests  a  discretion  from  which  no  appeal  will  lie ;  the 
words  of  §  25-a  emphasize  this  impression.  That  an  appeal  wiU  not  lie  has 
been  held,*"  though  that  ruling  was  reversed  by  the  Circuit  Court  of  Appeals 
of  the  sixth  circuit*"  The  latter  decision  has  already  been  departed  from  in 
the  first  circuit  ;*"  indeed,  it  may  be  suggested  that  it  loses  sight  of  the  funds- 


lug  that  a  certain  sum  expended  In  the  payment 
•of  connsel  who  conducted  inquiries  Into  the 
affaire  of  the  bankrupt  and  disclosed  facts 
leading  to  the  discovery  of  preferences,  with- 
•out  the  request  of  the  receiver,  but  with  his 
knowledge  and  without  his  dissent,  should  be 
repaid,  the  District  Court,  in  confirming  the 
■composition,  properly  declined  to  allow  the 
payment  of  said  sum.  Matter  of  Siegel  (D. 
<!..  N.  Y.).  4t  Am.  B.  R.  753.  262  Fed.  197. 

ISta.  Matter  of  Eligerman  (D.  C,  Pa.)i  42 
Am.  B.  R.  670,  253  Fed.  778. 

lS9b.  Matter  of  McNeil  Corporation  (D.  C.» 
Mass.),  41  Am.  B.  R.  162.  249  Fed.  765. 

IMo.  Matter  of  Brookstone  Mfg.  Co.  (C.  C. 
A.,  Ist  Cir.),  39  Am.  B.  R.  552,  239  Fed.  697. 

140.  In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  R. 
526.  See  also  In  re  Lane  (D.  C,  Mass.),  11  Am. 
B.  R.  136.  125  Fed.  772.  See  also  Am.  B.  B. 
Dig.  f  713. 

Ml.  Bankr.  Act.   |   12-b. 

142.  General   Order  XXIX. 

The  Judge  of  the  court  Is  at  liberty  to  deslg- 
■ate  any  suitable  place  or  person  to  hold  the 
consideration  pending  confirmation,  and  is  at 
liberty  to  designate  any  suitable  person  to 
make  the  distribution  after  confirmation.    Mat- 


ter of  Newbold    (D.   C,  Utah),  40  Am.  B.   B. 
298,  244  Fed.  £88.. 

14S.  Matter  of  Newbold  (D.  C,  Utah),  40  Am. 
B.  R.  298,  244  Fed.  888.  Compare  In  re  Ham* 
Un,  Fed.  Cas.  6,994. 

144.  Perhaps  this  Is  his  duty  under  General 
Order  XXIV,  though  that  rule  being  merely, 
an  Inheritance  from  the  rules  in  force  under 
the  former  law.  It  Is  quite  generally  Ignored. 

145.  In  re  French  (D.  C.  Mass.),  25  Am.  B. 
R.  77,  181  Fed.  5S3;  In  re  Brown  (D.  C.  Col.). 
10  Am.  B.  R.  588,  123  Fed.  836;  Matter  of 
Bickmore  Shoe  Co.  (D.  C.  Ga.),  45  Am.  B. 
R.  24,  263  Fed.  926.  Compare  Matter  of  At- 
lantic Construction  Co.   (D.  C.  N.  Y.),  35  Am. 

B.  R.  838,  228  Fed.  571;  MaUer  of  Aarons  (D. 

C,  N.  J.),  40  Am.  B.  R.  229,  243  Fed.  634.    Sea 
Bankr.  Act,  |  57,  cl.  n.  post. 

146.  In  re  Lane  (D.  C.  Mass.),  11  Am.  B.  R. 
130,  125  Fed.  772;  In  re  French  (D.  C,  Mass.), 
25  Am.  B.  R.  77,  181  Fed.  583;  Matter  of  Bijck- 
more  Shoe  Co.  (D.  C,  Ga.),  45  Am.  B.  R.  24, 
263  Fed.  926. 

147.  Matter  of  Bnnis  (D.  C,  N.  T.),  25  Abl 
B.  R.  883,  183  Fed.  860. 

148.  See  Bnnkr.  Act,  |  48-a,  as  amended  by 
the  Act  of  1903. 


330 


OoMFOsiTioNS,  When  Cokfibmxd. 


[§  12- 


mental  difference  between  a  discharge"*  and  a  composition,  which,  strictly, 
is  a  branch  of  administration,  and,  for  convenience  only,  has  the  effect  of  a 
discharga  Even  if  confirmation  is  refused,  the  bankrupt  is  not  aggrieved, 
for  his  rights  were  exercised  when  he  made  the  offer,  and  he  may  still  apply 
for  a  discharge  in  the  bankruptcy  proceeding.  He,  at  least,  should  not  be 
heard  on  the  appeal.  If  he  cannot,  creditors  surely  cannot,  as  not  within  the 
words  or  intendment  of  §  26-a.  The  question  is,  however,  still  an  opein  one^**^ 
It  has  been  held  that  the  creditors  assenting  to  a  composition,  and  who  have 
received  the  amount  due  them  thereunder,  are  necessary  parties  to  an  appeal 
from  the  order  of  confirmation."* 


14».  See  Bankr.  Act,  f  e6..nDltecl  States  r. 
Bondheim  (D.  C,  Uass.),  83  Am.  B.  B.  217.  18S 
Fed.  878.    Compare  In  re  Hinsdale,  Fed.   Cas. 

IffO.  United  States  t.  Bondheim  (D.  C,  Mass.), 
38  Am.  B.  B.  217,  188  Fed.  878,  citing  text  Mat- 
ter of  Bickmore  Shoe  Co.  (D.  C.  Ga.),  45  Am. 

B.  B.  24.  268  Fed.  928. 

A  formal  order  of  dismissal  should  be  en- 
tered, and  the  referee  notified,  that  he  may  file 
the  case  as  closed.  It  is  not  thought  that  the 
requirement  of  i  58-a  (8)  makes  a  notice  to 
creditors  of  a  proposed  dismissal  of  this  kind 
necessary. 

iffl.  Matter  of  Maytag-Mason  Motor  Co.   (D. 

C,  Iowa),  86  Am.  B.  B.  100,  228  Fed.  884;  Mat- 
ter of  Kinnane  Co.  (D.  C,  Ohio),  84  Am.  B.  B. 
119,  221  Fed.  782,  wherein  it  was  held  that  if  a 
mortgage  given  as  a  part  of  a  proposed  com- 
position was  not  paid  by  the  bankrupt  at  ma- 
turity the  whole  debt  of  the  creditor  would  be- 
come due  and  payable. 

The  majority  of  the  creditors  are  without 
power  to  bind  the  minority  to  look  to  the 
real  estate  only,  or  to  deprive  such  minority 
from  recourse  to  the  bankrupt's  personal  as- 
sets f6r  the  satisfaction  of  their  claims  should 
the  bankrupt  default  in  the  performance  of  the 
proposed   agreement.     Matter   of  Kinnane  Co. 


(D.  C,  Ohio),  34  Am.  B.  B.  119,  221  Fed.  782. 

16t.  In  re  A.  B.  Carton  &  Co.  (D.  C.  N.  r.)» 
17  Am.  B.   B.  343,  148  Fed.  63. 

188.  In  re  Adler  (D.  C,  Tenn.).  4  Am.  B.  H, 
583.  108  Fed.  444. 

IM.  U.  8.  V.  Adler  (D.  C,  Tenn.),  4  Am.  B. 
B.  736,  104  Fed.  882.  See  also  Adler  v.  Jones 
(C.  C.  A.,  6th  Cir.).  8  Am.  B.  B.  245,  109  Fed. 
967. 

105.  Boss  T.  Saunders  (C.  C.  A.,  Ist  Cir.).  5 
Am.  B.   B.  850,   106  Fed.  915. 

158.  A  discharge  proper  may  be  appealed 
from.    See  Bankr.  Act,  |  25-a(2). 

157.  Matter  of  Brookstone  Mfg.  Co.  (C.  C.  A.. 
1st  Cir.),  89  Am.  B.  B.  552,  289  Fed.  697. 

When  appeal  eBtertalnedw— An  objecting 
creditor  who  has  filed  restrictions  against  dis- 
charge and  not  withdrawn  them  is  entitled  to 
•be  heard  before  the  Circuit  Court  of  Appeals  on 
their  merits;  his  rights  cannot  be  prejudiced 
by  the  vote  of  a  majority  of  the  other  cred- 
itors expressing  satisfaction  with  a  proposed 
compromise  of  conflicting  claims.  Matter  of 
Doyle  (C.  C.  A.,  2d  Cir.),  84  Am.  B.  B.  28.  220 
Fed.  434. 

158.  Field  &  Co.  V.  Wolf  St  Bros.,  Dry  Goods 
Co.  (C.  C.  A..  8th  Cir.),  9  Am.  B.  B.  693,  120 
Fed.  S15,  57  C.  C.  A.  326. 
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COlfPOSniONSi  WHEN  SET  ASIDE. 

§  13.  0ompo8ition8,  When  Set  Aside. —  a  The  judge  may,  upon  the 
application  of  parties  in  interest  filed  at  any  time  within  six  months 
after  a  composition  has  been  confirmed,  set  the  same  aside  and  rein- 
state the  case  if  it  shall  be  made  to  appear  upon  a  trial  that  fraud  was 
practiced  in  the  procuring  of  such  composition,  and  that  the  knowledge 
thereof  has  to  come  to  the  petitioners  since  the  confirmation  of  such 
composition. 


AaalofOM  proTidoiu:    In  U.  S.:    R.  S.,  S  5103-A  (Act  of  June  dd,  1874). 
In  Eng.:    Act  of  1800,  i  3  (15). 
In  Can.:    None. 

Croai-nfertncM:     To  the  law:     Jurisdioiion  of  oourt  to  set  aside  compoaitions,  S  2(8). 
Oompoaitiona^  when  aHowad,  S  12. 

Certiflad  copy  of  order  aeiting  aaide  compoaition  aa  evidence,  S  21-f. 
Appointment  of  tmatee  after  compoaition  haa  been  aei  aaide^  |  44. 
Application  of  property  to  payment  of  debta  after  compoaition  ia  set  aaide,  S  64-c. 
Title  to  property  to  veat  in  tmatee  up<m  setting  aaide  compoaition,  |  70-d. 


SYNOPSIS   OF   SECTION. 
COMPOSITlOlfSt   liTHKN    SBT   ASimD. 


'-   I.  When  Con^osition  WiU  be  Set  Aside,  331. 

a.  In  general,  331. 

b.  What  amstUvies  fraud,  332. 

IL  Practice  on  Application  to  Set  Aside  Compoeitioni 

a.  Who  may  make  application,  333. 

b.  To  whom  and  when  made,  333. 

c.  Petition;  practice  as  on  discharge,  333. 

d.  Notice  to  creditors,  334. 
c.  Trial,  334. 

f.  Impeaching  order  setting  asidCy  334. 
m.  Effect  of  Setting  Aside,  334. 


I.     WHEN  COMPOSITION  WILL  BE  SET  ASIDE. 

a.  In  general. —  The  striking  similarity  between  this  section  and  §  15,  rela- 
tive to  the  revocation  of  a  discharge,  should  be  noted  at  the  outset.^  The  marked 
difference  between  it  and  the  corresponding  clanses  of  the  former  law  will  also 

1.  For  what  degree  and  kind  of  fraud  wiU  auatain  a  proceeding  to  aet  aaide  a  diacharge^ 
aee  under  |  16. 

[331] 
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be  obsenrecL'  Then,  a  composition  could  be  set  aside,  if  it  appeared  that,  in 
consequence  of  legal  difficulties,  or  for  any  sufficient  cause,  it  could  not  proceed 
without  injustice  or  undue  delay.  This,  with  the  added  objection  that  '^  the 
approval  of  the  court  was  obtained  by  fraud,"  is  the  law  in  England  to-day.* 
This  added  objection  stands  alone  in  our  present  law.  Those  available  under 
the  law  of  1867  have  been  discarded.  Most  of  the  cases  under  that  law  are 
thus  of  little  valua* 

b.  What  constitutes  fraud. —  Fraud  as  a  reason  for  refusing  to  confirm  a 
composition  has  been  discussed  under  section  twelve,  ante.^  Such  fraud  as 
would  warrant  the  refusal  of  confirmation  to  a  composition  will  warrant  its 
setting  aside,  with  this  di£Ference :  the  fraud  must  have  been  discovered  since 
the  confirmation  of  the  composition.^  It  must,  of  course,  have  been  practiced 
in  the  procuring  of  the  composition.  In  this  respect  §  13  is  clearly  a  limitaticm. 
on  §  2  (9)  J  Only  when  a  fraud,  as  thus  restricted,  appears  and  is  proven, 
can  the  jurisdiction  to  set  aside  a  composition  and  reinstate  the  case  be  exer- 
cised.^ The  court  may  annul  the  composition  where  it  appears  that  the  fraud 
was  that  of  the  trustee  and  the  bankrupt  in  inducing  creditors  to  accept  it  hj 
misrepresentation  and  concealment.^  The  making  of  a  false  schedule,  and  a 
false  oath  to  a  schedule,  and  the  concealment  of  property  by  the  bankrupt  con- 
stitute fraud  *'  practiced  in  the  procuring  of  such  composition."  *®  It  is  fraud 
sufficient  to  justify  the  setting  aside  of  a  composition,  to  assure  a  creditor  that 
his  claim  will  be  included,  while  it  was  the  purpose  of  the  bankrupt  to  secure 
a  confirmation  of  the  composition  without  tiie  consideration  of  such  claim. ^^ 
In  considering  an  application  to  set  aside  a  composition  the  court  may  deter- 
mine whether  the  fraud  shown  is  such  that,  had  the  circumstances  been  known 
at  the  time  of  the  confirmation,  the  composition  would  have  been  rejected." 
The  utmost  good  faith  must  be  observed  by  all  the  parties  to  the  composition, 
and  a  secret  promise  by  the  debtor  to  pay  one  creditor  more  than  others  is 


S.  Act  of  1887,  as  amended   by  Act  of  June 
22,  1874;  U.  8.  R.  8.,  f  6,103-a,  pont. 
8.  Bng.  Act  of  Bankruptcy  of  18D0.  f  S  (15). 

4.  For  instance,  In  re  Dnpee,  Fed.  Cas.  4483, 
has  alredy  been  declared  Inapplicable  in  In 
re  Rndwick  (D.  C.  Mass.).  2  Am.  B.  R.  114. 
98  Fed.  787,  thoucrb  this  ruling  may  be  doubted. 
Compare  In  re  Diets  (D.  C  N.  Y.).  8  Am. 
B.  R.  816.  97  Fed.  563. 

5.  Bee  p.  326.  ante.  Sec  also  Elfelt  ▼.  Snow. 
Fed.  Cas.  4,342;  In  re  Sturgess.  Fed.  Cas. 
18,565.  For  reasons  for  setting  aside  composi- 
tions.   See  Am.  Bankr.  Digest,  f  720. 

6.  In  re  Roukous  (D.  C.  R.  I.).  12  Am.  B.  R. 
128.  128  Fed.  645. 

7.  In  re  Rudwlck  (D.  C,  Mass.),  2  Am.  B.  R. 
114,  93  Fed.  787,  holding  that  a  composition  will 
not  be  set  aside  on  the  ground  that  a  creditor 
has  failed  to  receive  notice  of  the  proceedings 
because  his  address  was  by  mistake  misstated 
in  the  bankrupt's  schedule. 

8.  Matter  of  Cooper  Bros.  (D.  C.  N.  T.),  20 
Am.  B.  R.  684.  159  Fed.  956;  Matter  of  Abrams 
&  Rubins  (D.  C,  N.  Y.),  23  Am.  B.  R.  25.  178 
Fed.  430;  Matter  of  Siegel  (C.  C.  A.,  2d  Cir.), 
43  Am.  B.  R.  73,  266  Fed.  226. 

False  statements  of  third  person. — ^A  composi- 
tion offered  by  a  banker  and  accepted  and  con- 
firmed cannot  be  set  aside  on  the  ground  that 
the  state  superintendent  of  banks  who  was 
appointed  a  recelrer  of  the  bank,  and  his 
assistant  made  false  statements  as  to  the 
assets  of  the  bankrupt.  Matter  of  E^ass  (D.  C, 
N.  y.),  45  Am.  B.  R.  301,  268  Fed.  188. 

9.  In  re  Wrisley  Co.  (C.  C.  A.,  7th  Cir.),  18 
Am.  B.  R.  193,  133  Fed.  888. 


Miiirepreiientatlon  as  t*  Talme  when  aU  off 
the  bankrupt's  property  is  turned  over  to  a 
corporation  organised  for  the  purpose  of  ad- 
ministering the  same  under  the  composition 
does  not  require  the  composition  to  be  set 
aside  at  the  instance  of  a  creditor.  Matter  of 
Kass  (D.  C,  N.  Y.),  45  Am.  B.  B.  801«  263  FM. 
188. 

16.  In  re  Roukona  (D.  C,  B.  I.),  13  Am.  B.  B. 
128,  128  Fed.  645;  In  ro  KapUn  (D.  C.  Pa.. 
Ref.),  29  Am.  B.  R.  54,  holding  that  a  bank- 
rupt knowingly  and  fraudulently  conceallnff 
from  his  trustee  assets  to  a  large  amount  and 
making  a  false  oath  in  harlng  sworn  that  him 
schedules  were  correct  and  that  they  contained 
a  true  statement  of  aU  his  assets,  constitute 
fraud  "practiced  in  the  procuring  of  sueb 
composition**  within  the  meaning  of  section  18. 
and  warrant  the  setting  aside  of  the  composi- 
tion upon  a  petition,  filed  within  six  months 
after  its  confirmation,  by  creditors  who  bad  no 
knowledge  of  such  firaud  at  the  time  of  the 
confirmation,  or  at  any  time  prior  thereto. 

11.  Matter  of  Abrams  ft  Rubins  (D.  C,  N. 
Y.).  23  Am.  B.  R.  25.  178  Fed.  480. 

12.  scatter  of  Sacharoff  ft  Kleiner  (D.  C. 
N.  Y.),  20  Am.  B.  R.  814,  168  Fed.  664,  In  which 
case  it  appeared  that  on  a  composition  certain 
creditors  received  promissory  notes  In  excess 
of  their  pro  rata  share,  and  because  of  In- 
ability to  pay  any  of  the  composition  notes  a 
second  petition  in  bankruptcy  had  been  filed 
against  the  bankrupt,  and  the  motion  of  a 
creditor  who  had  himself  recelred  a  prefer- 
ence was  denied,  and  the  notes  declared  TOid. 
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unenforceable  and  may  affect  the  validity  of  the  composition."  A  failure  to 
fulfill  the  terms  of  the  composition  agreement  will  not  of  itself  be  sufficient 
basis  for  setting  aside  the  composition.  A  bankrupt  may  by  hie  acts  deprive 
himself  of  the  benefit  of  a  composition ;  he  may  so  behave  that  the  composition 
order  ceases  to  be  a  shield,  but  that  furnishes  no  reason  why  the  order  should 
be  vacated  in  any  other  manner  or  for  any  other  reason  tlum  that  specified  in 
the  act" 

n.  FKACnOD  ON  APPLICATION  TO  SET  ASIDB  COMPOSITION. 

a.  Who  may  make  application. —  The  application  to  set  aside  a  composition 
must  be  made  by  the  parties  in  interest  This  wiU  generally  be  deemed 
equivalent  to  the  "  creditors ''  of  the  bankrupt,  although  often  meaning  mora" 
A  creditor  who  has  assigned  his  claim,  although  induced  to  do  so  by  tifie  bank- 
rupt's misrepresentations,  is  not  a  '^  party  in  interest"  ^°  But  the  assignee 
of  an  original  claim  against  a  bankrupt  is  entitled  to  object  to  the  confirmation 
of  a  commission  on  the  ground  of  fraudulent  conceaJment  and  disposal  of 
assets.^'' 

b.  To  whom  and  when  made. —  The  application  should  be  made  to  the  judge, 
and  should  be  filed  within  six  months  after  the  composition  has  been  con- 
firmed.^® The  judge  only  has  power  to  hear  the  application,  not,  however, 
because  of  the  limitation  on  analogous  proceedings  found  in  §  38-a  (4),  but 
because  only  ^^  the  judge  .  .  .  may  set  .  .  .  aside  a  compoffltion."  A 
referee  to  whom  a  petition  to  set  aside  a  composition  has  been  referred  may 
grant  an  order  reopening  the  estata^ 

0.  Petition;  practice  as  on  dischaqfe. —  The  petition  should  show  (1)  that  the 
petitioner  is  a  party  in  interest,  (2)  that  the  composition  was  con^med  not 
more  than  six  month  before,  (3)  lliat  fraud  was  practiced  in  procuring  it  and 
the  nature  and  perpetrators  of  such  fraud,  and  (4)  that  such  fraud  was  not 
discovered  by  the  petitioner  until  after  the  confirmation  of  the  composition.^ 
It  is  not  necessary  to  allege  that  the  petitioner  restored,  or  offered  to  restore, 
the  consideration  on  the  discovery  of  the  fraud,  nor  need  he  tender  the  same 
into  court^    Leave  to  file  the  petition  should  be  granted  unless  from  the  facts 


18.  Citiseiig  K«t  Bank  v.  Kerny  (Ind. 
App.  Ct.),  59  Ind.  App.  96»  35  Am.  B.  R. 
67^  108  K.  E.  139. 

14.  Matter  of  Eisenberg  (D.  C,  N.  Y.), 
16  Am.  B.  R.  776,  148  Fed.  325,  wherein  the 
court  said:  "This  bankrupt  has  a  right  to 
maintain  the  existence  of  his  composition,  but 
the  effect  thereof  may  well  depend  upon  proof 
of  its  fuliiUment." 

15.  But  compare  In  re  Scott,  Fed.  Cas. 
12,519.  As  to  practice  on  setting  aside  com- 
positions^ see  Am.  Bankr.  Dig.  |  721. 

16.  In  re  Wrialey  &  Co.  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  108,  133  Fed.  388.  As  to  meaninir 
of  phrase  "parties  in  Interest,"  see  under  |  14, 
"Who  may  llle  specillcatious,"  po^t. 

17.  In  re  Comstock  (D.  C,  R.  I.),  10  Am. 
B.  R.  66,  154  Fed.  747. 

18.  Matter  of  Bonis  (D.  C.  N.  T.),  25  Am. 
B.  R.  383,  183  Fed.  850;  Matter  of  Bisenberir 
(D.  C„  N.  Y.),  16  Am.  B.  R.  776,  148  Fed.  326; 
In  re  Jersey  Island  Packing  Co.  (D.  C,  Cal.), 
18  Am.  B.  R.  417,  154  Fed.  830;  Matter  of  Qraff 
(D.  C,  N.  Y.).  40  Am.  B.  R.  206,  242  Fed.  677; 
Matter  of  Kass  (D.  C,  N.  Y.),  45  Am.  B.  R. 
301,  263  Fed.  138. 


19.  Matter  of  Sonnabend  (Ref.,  Mass.),  18 
Am.  B.  R.  117,  wherein  the  court  said;  "The 
pendency  of  a  petition  to  set  aside  a  com- 
position  does  not  operate  to  prohibit  the 
referee  from  ezercismg  his  right  independ- 
ently of,  or  in  conjunction  with,  such  appli- 
cation, to  reopen  an  estate,  and  sudi  reopen- 
ing is  not  an  interference  with  the  admmis- 
tration  of  said  estate." 

80.  See  In  re  Roukous  (D.  C,  IL  I.),  12 
Am.  B.  R.  128,  128  Fed.  645;  Matter  of 
Ennia  (D.  C,  N.  Y.),  25  Am.  B.  R.  883,  183 

Fed.  860;  In  re  Wilkins  (D.  C,  M.  Y.),  27  Am. 
B.  R.  235,  191  Fed.  04;  Matter  of  Kass  (D.  C.» 
N.  Y.),  45  Am.  B.  R.  801,  263  Fed.  138.  For 
form  of  petition  to  set  aside  composition,  see 
Hagar  &  Alexander's  Bankr.  Forms  (2d  £d.). 
No.  300. 

21.  In  re  Ronkons  (D.  C,  R.  I.),  12  Am.  B.  B. 
128,  128  Fed.  645.  Compare  MarshaU  Field  & 
Co.  V.  Wolfe  Dry  Goods  Co.  (C.  C.  A.,  8th  dr.), 
0  Am.  B.  R.  603,  120  Fed.  816. 

Explanation  of  rule. — In  In  re  Ronkons 
(D.  C,  R.  I.),  12  Am.  B.  R.  128.  128  Fed. 
046,  the  court,  in  so  holding,  said:  "The 
object  of  the  petition  is  to  secure  additional 
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therein  alleged  it  is  dear  that  the  petitioner  cannot  be  afforded  the  relief 
asked  for.^  Where  a  petition  by  a  creditor  to  vacate  a  composition  upon  tha^ 
ground  of  fraud  has  been  sustained  after  a  demurrer  was  interposed  thereto, 
the  petitioner  must  elect  whether  to  accept  his  share  of  the  composition  or  to 
take  his  ehance  of  proving  the  all^ations  of  his  petition.^  In  the  absence  of 
rules  of  practice,  the  procedure  followed  when  application  is  made  to  revoke  a 
discharge,  perhaps,  even  the  practice  on  application  for  a  discharge,  may  be 
adopted.^* 

d.  Notice  to  creditors. —  Notice  should  be  given  to  all  creditors,*^  they,  and 
not  the  bankrupt,  being  the  real  parties  in  interest;  but  not  necessarily  the 
notice  required  by  §  58-a.  The  former  law  prescribes  the  practice  on  notice. 
It  is  thought  that  an  order  to  show  cause,  similar  to  that  used  on  an  applica- 
tion for  discharge,  will  be  sufficient  But  the  judge  can  change  the  form 
or  method  of  service,  and  make  it  returnable  when  or  where  he  wishes;  but, 
from  the  analogy  of  other  sections,  both  time  and  place  should,  however,  be  con- 
venient for  the  parties  in  interest 

e.  Trial. —  It  has  been  thought  that  the  word  "  trial  *'  makes  a  jury  neces- 
sary. Not  only  is  the  proceeding  a  purely  equitable  remedy,  but,  elsewhere 
in  the  statute,  the  same  word  is  used  in  such  ways  as  to  negative,  in  connection 
with  the  clear  meaning  of  §  566  of  the  Revised  Statutes  as  limited  by  §  19  of 
the  law,  such  a  view.  The  hearing  required  in  §§  12  and  14  is,  therefore,  no 
different  from  the  trial  made  mandatory  by  §§  13  and  15.  In  actual  practice, 
these  trials  will  usually  be  before  the  referee  sitting  as  a  special  master. 

f.  Impeaching  the  order  setting  aside.— This  cannot  be  done  collaterally. 
A  certified  copy  is  evidence  of  jurisdiction,  regularity,  and  that  the  order  was 
made.^ 

m.    EFFECT  OF  SETTING  ASIDE. 

Setting  aside  the  composition  revests  the  title  in  the  trustee;  but,  it  does 
more.  It  takes  from  the  debtor  all  property  acquired  since  the  adjudication 
and  applies  it  in  payment  of  debts  contracted  while  the  composition  was  in 
force.'^''  This  is  the  only  approximation  in  our  statute  to  the  English  doctrine 
that  results  in  drawing  in  all  property  acquired  after  the  receiving  order  and 
before  the  discharge.  The  rule,  too,  is  eminently  just  As  to  payments  made 
under  the  composition,  it  seems  that  they  are  not  affected.*  The  order  setting 
aside  also  reinstates  the  case,  and  provision  is  made  elsewhere  in  the  statute 
for  the  election  of  a  trustee  in  such  cases.^  A  trustee  once  elected,  the  case 
proceeds  as  though  there  had  been  no  composition,  and  every  one  is  restored, 
so  far  as  possible,  to  the  rights  and  remedies  existent  at  the  time  the  composi- 
tion was  confirmed. 


payments.  There  is  no  apparent  reason  why 
a  petitioner  who  has  received  less  than  his 
due   should   surrender   this   as   a  condition 

Erecedent  to  getting  the  full  amount  to  which 
e  is  entitled.  The  netting  aside  of  a  com- 
position wiU  not  ordinarily  have  the  effect 
of  invalidating  pro  rata  payments  made  in 
pursuaaoe  of  the  composition.'' 

as.  In  re  Wrisley  Co.  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  B.  193,  133  Fed.  38S. 

98.  Matter  of  Ballance  (C.  C.  A.,  2d  Cir.), 
33  Am.  B.  R.  642,  219  Fed.  537. 

•4.  See  under  |S  14  and  15,  pot^. 


25.  Ex  parte  Hamlin,  Fed.  Cas.  5,994;  la 
re  Diggles,  Fed.  Cas.  3,905;  In  re  Dunn  et 
al.,  53  Fed.  341. 

26.  Bankr.  Act,  S  21-f. 

27.  See  Bankr.  Act,  J  64-c. 

28.  Ex  parte  Hamlin,  Fed.  Cas.  5,994;  In 
re  Roukous  (D.  C,  R.  I.),  12  Am.  B.  R. 
128,  128  Fed.  645,  citing  text  OomMre 
Marshall  Field  &  Co.  v.  Wolf  ft  Bro.  ury 
Goods  Co.  (C.  C.  A.,  8th  Cir.),  9  Am.  B.  R. 
693,  120  Fed.  816. 

99.  See  Baakr.  Act,  |  44. 


SECTION  FOURTEEN. 


DISCHARGES,  WHEN  GRANTED. 

§  14.  DiftchargeSy  when  Oranted. —  a  Any  person  may,  after  the 
expiration  of  one  month  and  within  the  next  twelve  months  subse- 
quent to  being  adjudged  a  bankrupt^  file  an  application  for  a  dis- 
charge in  the  court  of  bankruptcy  in  which  the  proceedings  are  pending; 
if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was  unayoid- 
ably  prevented  from  filing  it  within  such  time,  it  may  be  filed  within 
but  not  after  the  expiration  of  the  next  six  months. 

h  The  judge  shall  hear  the  application  for  a  discharge,  and  such 
proofs  and  pleas  as  may  be  made  in  opposition  thereto  by  the  trustees 
or  other*  parties  in  interest  at  such  time  as  will  give  the  trustee  orf 
parties  in  interest  a  reasonable  opportunityto  be  fully  heard,  and  investi- 
gate the  merits  of  the  application  and  discharge  the  applicant  unless 
he  has  (1)  committed  an  offense  punishable  by  imprisonment  as  herein 
provided;  or  (2)  with^  intent  to  conceal  his*  financial  condition,* 
destroyed,  concealed,  or  failed  to  keep  books  of  account  or  records 
from  which  siich^  condition  might  be  ascertained ;  or  (3)  obtained  money 
or*  property  on  credit  upon  a  materially  false  statement  in  writing 
made  by  him*  to  any  x>erson  or  his  representativef  for  the  purpose  of 
obtaining  credit  from  such  person;  or  (4)  at  any  time  subsequent  to 
the  first  day  of  the  four  months  immediately  preceding  the  filing  of  the 
petition  transferred,  removed,  destroyed,  or  concealed,  or  permitted  to 
be  removed,  destroyed,  or  concealed  any  of  his  property,  with  intent  to 
hinder,  delay,  or  defraud  his  creditors ;  or  (5)  in  voluntary  proceedings 
been  granted  a  discharge  in  bankruptcy  within  six  years;  or  (6)  in  the 
course  of  titie  proceedings  in  bankruptcy  refused  to  obey  any  lawful 
order  of,  or  to  answer  any  material  question  approved  by  the  court  :t 
Provided,  That  a  trustees  shall  not  interpose  objections  to  a  bankrupt's 
discharge  untU  he  sh€dl  be  authorized  so  to  do  at  a  meeting  of  creditors 
called  for  that  purpose* 

1.  Here     tbe     vord     ''fraudulent"     wae  of  baakmptcy"  were  stricken  out  by  the 

•tricken  out  by  the  amendatory  aet  of  1908.  same. 

t.  Here  the  word  "true "  was  stricken  out         4.  Here  the  word  "  such  "  takes  the  place 

by  the  same.  of  the  words  ''hia  true"  in  the  original 

S.  Here  the  words  "and  in  contemplation  act. 


*  Amendments  of  1910  in  italics. 

t  Amendment  of  1903  added  clauses  3  to  6,  indusiTa 
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c  The  canfinnation  of  a  composition  shall  discharge  fhe  bankmpt 
from  his  debts,  other  than  those  agreed  to  be  paid  by  the  terms  of  the 
composition  and  those  not  affected  by  a  discharge. 


Aaalogout  pxoTiiioiis:    I&  U.  8.:    As  to  Um  ap^ofttion  lad  liMriog^  Aei  of  1867,  |  W,. 

R.  8.,  II  5108  (M  asiflnded  by  Act  of  July  26,  1876),  6109;  Act  of  1841,  |  4;  A» 

to  objections  to  duduurge^  Act  of  1867,  ||  29,  30,  33,  R.  S^  ||  6110,  6112,  6112-A 

(added  by  tiie  Act  of  June  22,  1874),  6116;  Act  of  1841,  |  4;  Act  of  1800,  ||  36,  37» 

As  to  proofs  end  pleadings,  Act  of  1867,  |  21,  R.  8.,  |  6111;  Act  of  1841,  |  4;. 

As  to  oaths  and  Teriflcation,  Act  of  1867,  |  29,  R.  S.,  I  6113;  As  to  proceedings 

certificate  of  discharge  and  second  applications,  Act  of  1867,  ||  30,  32,  R.  S.,  ||  6114. 

6116,  6116;  Act  of  1841,  |  12;  Act  of  1800,  |  67. 

In  Eng.:    As  to  applieation,  hearing,  objections,  and  procedure.  Act  of  1890,  |  8  (l)-(8)» 
In  Can.:     Act  of  1919,  |§  58,  59,  60,  61,  62. 
Oreas-iefexences:    To  the  law:    Jurisdiction  of  the  court  to  discharge  or  refuse  to  dlschargi 
bankrupt,  |  2(12). 

Fraudulent  transfers,  concealments,  ete.,  |  3-»(l). 

Examination  of  bankrupt,  |  7-ft(9). 

Stay  of  suit  dependent  upon  dischargeability  of  debt,  |  11-iL 

Revocation  of  discharge,  |  16. 

Debts  not  affected  by  discharge,  |  17. 

Offenses  sgainst  bankruptcy  act,  |  29-b. 

Concealment  aft^r  discharge,  |  29-b(l). 

Jurisdiction  of  referees  on  discharge,  |  38-a. 

ProTable  debts  dischargeable,  |  63-ft. 

Revocation  of  discharge,  property  to  vest  in  trustee,  |  70-d. 

To  the  General  Orders:    Duties  to  referee  on  application  for  discharge,  Xn  (3). 

Petition  for  discharge,  what  to  state,  XXXI. 

Specifications  of  objections  to  discharge,  XXXII. 

To  the  Forms:     Official:     Bankrupt's  petition  for  dischaxge,  Na  67. 

Specifications  of  grounds  of  opposition.  No.  58. 

Discharge  of  bankrupt.  No.  69. 
Supplementary:    Petition  for  eztenaion  of  time  to  apply.  No.  106. 

Certificate  of  referee.  No.  106. 

Order  extending  time,  Na  107. 

Order  to  show  cause  on  applioatioii.  No.  108. 

Referee's  certificate  of  conformity  on  discharge.  No.  109. 

Appearance  of  creditor  on  dischaige^  No.  110. 

Specifications  of  objection,  Na  111. 

Order  of  reference  to  special  master.  No.  112. 

Report  of  special  master,  No.  115. 

Order  denying  discharge  after  reference.  No.  116. 

See    also   Hagar    &  Alexander's  Bankruptcy  Forms   (2d  Bd.)  Not.  266-286. 


SYNOPSIS  OF  SECTION. 
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L  Histofy  and  Compaiative  Leglsktbm,  339. 

a.  Discharges  under  Roman  and  coniinental  systems,  889L 

b.  Discharge  under  English  and  Canadian  systems,  840^ 
c  Origin  and  nature  of  the  discharge,  340, 

d.  Discharges  in  the  United  States,  841. 
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IL  IHschaiges  Under  nrMant  Law,  34L 

a.  D^/mHon;  nature  and  purpo9e$f  341. 

(1)  DsFiNinoN,  341. 

(2)  Natubb  of  bight,  341. 

(3)  PUBFOfiX  OF  DI8CHABGB,  341. 

b.  Diaehargea  under  anginal  and  amended  ad,  342. 
e.  CofMlih«lumaI%  qf  resindum^y  342. 

•  JUTiaausnonf  ortii, 

(1)  In  obnbbal,  342. 

(2)  CouBT  but  not  BBVmXBy  343L 
e.  Lw>  governing  proee&dinge^  343. 

nL  i^pttcttion  for  Discliaxse»  844. 

a.  Who  may  apply  ^  344. 

(1)  In  gxnbbal,  344. 

(2)  Cobpobation;  iNDiviDnAL  PABnnm,  344. 

(3)  DsNIAIi  IN  FOBMXB  FBOGBBDINO,  344. 

b.  Time  of  making  appUeationj  34S. 

(1)  In  gxnebal,  345. 

(2)  Extension  of  timb,  345. 

(3)  Filing  aftbb  tdod  limited^  347. 
e.  Effed  of  failure  to  apply  wUhin  Ume,  347. 

(1)  In  gbnxbal,  347. 

(2)  Right  not  bbbtobxd  bt  bubsbquhnt  fboohd>in€»9  847. 

d.  PeHtion  for  diecharge,  348. 

(1)  In  gbnbbal,  348. 

(2)  Vxbifigation  of  PimxEON,  848. 

(3)  Whbbb  filbd,  349. 

(4)  Ambndmbntb,  349. 

e.  Notice  to  credUare  and  trtisiee,  349. 

17.  Hetxiiig  on  AppUcatkm  for  Discliaxse»  86a 

a.  Appearance$f  350. 

b.  Spedfioationa  of  ct^eetiona,  35L 

(1)  In  gbnbbal,  351. 

(2)  Turn  and  flagb  of  FiUNOy  35L 

(3)  Who  mat  fujb  sPEdFiCATiONBy  35L 

(4)  FOBM  AND   CONTENTS  OF  SPBGIFIGATIONB|  853. 

(I)  In  general,  353. 

(II)  ^'  Knowingly  and  fraudulently  "  committed  act,  356. 
(Ill)  Concealment  or  tranter  of  property,  356. 
(TV)  False  statement  to  secure  credit,  357. 

(V)  Failure  to  keep,  or  destruction  or  concealment  of  books,  357. 

(5)  Amendment  of  spbcifigations,  357. 

(6)  Waiveb  of  defects,  359. 

(7)  ExcEPnoNs  to  specifications,  359. 

0.  Creditor  proceeding  under  apedjicationa  of  another  creditor,  360. 


.338  DiscHARass,  When  Gbanted.  [§  14. 

IV.    Hearing  on  Application  for  Difldiaiie--Gonlanaed. 

d.  VerificoMon  of  9pecifieaJtion8y  360. 

e.  Reference  to  special  maeteTf  361. 

f .  Proceedings  on  hearing,  362. 

(1)  In  gsnbral,  362. 

(2)  Death  of  cbxditob  afisb  objectionb,  362. 

(3)  Rules  of  evidence;  proof  lEtBQUiBBD,  362. 

(4)  Minutes  and  report,  365. 

(5)  Compensation  and  disburseicentBi  366. 

V.  Grounds  of  Opposition  to  Dischaige,  366. 

a.  In  general,  366. 

b.  Offense  of  larceny,  367. 

c.  Under  the  original  law,  and  under  the  law  as  amended,  367. 

VL  Commission  of  Offense  Punishable  by  Inqirisonmenty  367. 

a.  In  general,  367. 

b.  Concealment  cf  property,  368. 

(1)  What  constitutes,  368. 

(I)  In  general,  368. 
(II)  Essential  dements,  369. 

(III)  Knowingly  and  fraudulentty,  369. 

(IV)  Property  belonging  to  estate,  370. 
(V)  Failure  to  schedide  property,  370. 

(VI)  Under-valuaHon,  372. 
(VII)  Other  instances  of  fraudulent  concealment,  872. 

(2)  Evidence  of  coNCSALiiENT  of  assets,  373. 

(3)  continxnng  concealment,  374 

(4)  Miscellaneous  cases,  376. 
e.  A  false  oath  in  the  proceeding,  376. 

(1)  In  general,  376. 

(2)  Knowingly  and  fraudulently,  376. 

(3)  What  constitutes  false  oath,  376. 

(4)  Oath  to  schedules  oMrmNG  property,  377. 

(5)  False  oath  on  forbibr  examination  under  §  7  (9),  37& 

(6)  Other  instances  of  false  oath,  378. 

yiL  Failure  to  Keep,  Destruction  or  Concealment  of  BookSt  379. 

a.  In  generalf  379. 

b.  Act  committed  after  passage  of  law,  380. 

c.  Act  by  bankrupt,  380. 

d.  Intent  to  conceal  financial  condition,  381. 

e.  What  constitutes  failures,  destruction  or  concealment,  384 

f .  Burden  of  proof,  386. 

Yin.  False  Statement  of  Credit,  386. 

a.  In  general,  386. 

b.  Elements  of  proof;  pleading,  386. 
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9tf  w  Statement  of  Credit— Ck>ntinued. 

c.  Meaning  and  ^eet  of  the  dause^  387. 

(1)  In  qbnebal,  387. 

(2)  Obtaining  monxt  or  pbofbrtt  on  cbbdit,  388. 

(3)  In  wbiting,  389. 

(4)  A  statement  of  financial  condition,  389. 

(5)  Intent  to  deceivb  ob  dbfbaud,  389. 

(6)   MaTEBIAUTT  of  false  STATEliENT,   391. 

(7)  Fob  the  PXTBPOfiB  of  obtaining  such  pbofebtt  fbom  the 

gbeditob,  392. 

(8)  Statements  made  to  mbbgantsle  agencies  fob  the  purpose 

OF  obtaining  cbbdit,  392. 

(9)  Bt  the  bankbupt,  394. 

DL  Fmudtdent  Tnnsfef ,  39S. 

a.  In  general,  Z9S. 

b.  Elements  of  proof,  89S. 

c.  Oemerat  assignmenis  as  MjeeRone  to  Biseharge,  397. 

Z.  Previous  Dischaige  in  a  Vchmtaiy  Bankruptcy  Witbin  Six  Years,  397. 

a.  In  general,  397. 

b.  Efect  and  applicaiion,  397. 

c.  Measure  of  time,  398. 

XL  Refusal  ta  Obey  a  Lawful  Order,  or  ta  Answer  a  Material  Question  Approved 
by  the  Court,  399. 

a.  In  general,  399. 

b.  lUfusal  to  obey,  399. 

c.  Refueal  to  answer,  399. 

d.  Effect  of  withdrawal  of  objedione  by  creditors,  400. 

HL  The  Dischaige,  400. 

a.  In  general,  400. 

b.  Postponement  of  discharge,  401. 

c.  Costs,  401. 

d.  Vacating  discharge,  401. 

Xm.  Effect  of  Discharge,  402. 

a.  In  general,  402. 

b.  On  liens,  402. 

c.  On  lien  of  garnishee  execution,  405. 

d.  Discharge  must  be  pleaded,  405. 
nv.  Effect  of  Composition,  405. 


I.    HISTORY  AND  COMPARATIVE  LB0I8LATI0H. 

a.  Diicharget  under  Boman  and  oontinental  tystemi. —  Republican  Rome 
punished  the  bankrupt  with  slavery,  and,  it  is  said,  in  some  cases,  even  per* 
mitted  the  creditors  to  prorate  the  debtor's  body,  as  well  as  his  estate ;  Borne 
under  the  emperors,  however,  granted  a  discharge  to  the  honest  insolvent 
The  savagery  of  the  early  Latins,  though  much  softened,  still  survives  in  tiie 


340 


DiBCSABGBs,  Whbh  Gbaktkd. 


[§14- 


continental  bankruptcy  systems  of  to<lay.  Thus,  in  France,  not  only  must 
a  bankrupt  in  effect  pay  his  debts  in  full,  but  tiiere  are  three  classes  of  bank- 
rupts :  (1)  those  whose  condition  is  due  to  misfortune,  and  who  are,  therefore, 
not  liable  to  imprisonment;  (2)  those  who  have  been  guilty  of  miBConduct  not. 
tantamount  to  an  actual  fraud,  who  may  be  imprisoned  from  one  month  to 
two  years;  and  (3)  those  whose  bankruptcy  is  fraudulent,  who  may  be  sen- 
tenced to  penal  servitude  for  not  less  than  five  nor  more  than  twenty  yeara. 
These  restraints  on  the  liberty  of  the  dishonest  trader  are  characteristic  of  all 
European  laws.  They  are  a  survival  of  the  time  when  inability  to  pay  a  debt 
was  a  crime. 

b.  Disohargei  under  English  and  Canadian  lyBtemt. —  England  stands  about 
midway  between  the  above  referred  to  systems  and  our  own.  Fraudulent  bank- 
ruptcy is  a  crime,*  but,  except  as  against  certain  well-defined  statutory  objec- 
tions, a  discharge  may  generally  be  obtained  whatever  be  the  rate  per  cent 
paid.^  The  Canadian  act  is  similar  in  effect  to  the  English  statute  as  regards 
discharges.^ 

0.  Origin  and  nature  of  the  disoharge.p— We  have  grown  to  look  upon  the- 
discharge  feature  as  the  primal  element  of  bankruptcy  jurisprudence.  Bein^ 
too  easily  obtained,  it  has  resulted  in  abuse,  and,  therefore,  reprobation.  The 
fact  is,  however,  that  the  discharge  feature  was  not  grafted  on  our  Anglo-Saxon 
bankruptcy  system  until  the  fourth  year  of  Anne,  two  hxmdred  and  fifty  years 
after  En^and's  first  bankruptcy  law,  and  that,  in  its  inception,  it  was  a 
device  to  keep  bankrupts  in  England.^  Strictly  speaking,  it  is  no  more  a 
part  of  a  bankruptcy  law  —  which  concerns  itself  with  the  equitable  division 
of  a  debtor's  assets  —  than  are  those  sections  which  define  bankruptcy  crimes. 
It  is  unfortunate  that  our  legislators  and  jurists  have  so  long  overlooked  its- 
origin.  Else  we  would  not  to-day,  from  this  point  of  view,  seem  a  people  given 
to  financial  jubilees.®  The  fundamental  and  original  element  of  every  system 
of  bankruptcy  has  been  to  provide  for  and  regulate  the  distribution  of  tiia 
bankrupt's  property  equally  among  his  creditors ;  latterly  a  second  element  was 
added  in  tiie  provisions  for  discharge  upon  such  tenns  and  conditions  as  the- 
act  may  provide.' 

5.  See  English  Debtors  Act  of  I860,  P«rt 


n. 

6.  Enslish  law  as  to  dischazxe. — Since  the 
bankruptcy  act  of  1890  in  England,  the  court 
has,  on  proof  of  certain  facts  like  our  objec- 
tions to  a  discharge,  four  options,  (1)  to  re- 
fuse the  discharge  absolutely,  (2)  to  suspoid 
it  for  not  less  than  two  years,  (3)  to  suspend 
it  until  a  dividend  of  not  less  than  50  per 
cent  has  been  paid,  or  (4)  to  require  the 
bankrupt  to  permit  entry  of  judgment  for 
the  balance  unpaid,  execution,  however,  not 
to  issue  thereon  without  leave  of  court.  Act 
of  1890,  §  8  (2). 

The  facts,  or  objections  to  discharge  as  we 
would  call  them,  are  (1)  that,  save  in  cases 
of  misfortune  not  amounting  to  misconduct, 
the  assets  do  not  amoimt  to  ten  shillings  in 
the  pound,  or  (2)  the  bankrupt's  omission  to 
keep  proper  books  of  account  within  three 
years,  or  (3)  continuance  in  trade  after 
knowing  himself  to  be  insolvent,  or  (4)  the 
contracting  of  a  debt  without  at  the  time 
having  reasonable  ground  or  expectation  of 
ability  to  pay  It,  or  (5)  the  failure  to  ac- 
count Batlsfactorily  for  deficiency  In  assets, 
or  (6)  that  the  bankruptcy  was  brought  on 
by   rash    speculation,   extravagances   in   living. 


gambling  or  culpable  neglect  of  business,  or 
(7)  his  interposing  any  frivolous  or  vexa- 
tious defense  to  any  action  ]>roperly  brought,, 
or  (8)  within  three  months  incurred  unjusti- 
fisble  ezpoise  in  to  dioing,  or  (9)  while  in- 
solvent and  within  three  months  gives  an 
undue    preference,    or     (10)     within    three 

months  incurred  liabilities  for  the  purpose  oT 
making  his  assets  equal  to  ten  shillings  in  the- 
pound,  or  (11)  had  a  previous  bankruptcy, 
composition  or  arrangement  with  creditors,  oiP 
(12)  been  gnilty  of  fraud  or  fraudulent  breach 
of  trust.  Act  of  1800,  U  8  (3)  (a)  (b)  (c)  (dl 
(e)  (f)  (g)  (h)  (1)   (j)  (k)   (1). 

6a.  Canadian  Bankruptcy  Act  of  1919,  ||  68 
62. 

7.  See  4  Anne,  chap.  17.  Bee  also  Interestlnir 
article  on  "The  Early  History  of  BngllsH 
Bankruptcy"  by  Mr.  Louis  E.  Levlnthal  in  67 
Univ.  of  Pa.  Law  Rev.  p.  1.  See  also  matter  of 
Braus  (C.  C.  A.,  2d  Cir.),  40  Am.  B.  R.  668,  248 
Fed.  65;  Feder  v.  Goets  (C.  C.  A.,  2d  Cir.).  49 
Am.  B.  n.  57,  264  Fed.  619. 

8.  Compare  the  Hebrew  Jubilee  In  Levltlcus» 
Chap.  XXV. 

9.  In  re  Neeley  (Ref.,  N.  Y.),  12  Am.  B.  R. 
407;  In  re  GutwllUg  (D.  C,  N.  Y.),  1  Am.  B.  R. 
78,  90  Fed.  475;  In  re  Salmon  (D.  C,  Mo.),  Iff 
Am.  B.  R.  122,  134,  143  Fed.  395;  In  re  Hall  Co. 
(D.  C,  Conn.),  10  Am.  B.  R.  88,  95,  121  Fed. 
902;  In  re  Curtis  (D.  C,  111.),  1  Am.  B.  R.  440,. 
91  Fed.  737 ;  In  re  Marshall  Paper  Co.  <C.  C  A^ 
1st  Cir.),  4  Am.  B.  R.  468.  102  Fed.  872. 
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d.  IKiehaiipes  in  the  United  States.— Each  of  our  laws^  save  that  of  1800, 
WBB  the  rasult  of  agitation  in  tiie  interest  of  the  hopeless  insolvents  of  well- 
known  periods  of  financial  depression.  Our  first  law  required  the  consent  of 
two-thii^  in  number  and  value  of  the  creditors^  and  a  discharge  might  be 
withheld  for  concealment  of  assets,  fraud,  losses  in  gambling,  and  the  like.^^ 
Available  objections  under  the  law  of  1841,  among  others  of  less  importance, 
were  fraud,  concealment  of  assets,  preference  of  creditors,  wilful  omission 
or  refusal  to  obey  orders  of  the  court,  misappropriation  of  trust  funds,  or, 
if  a  merchant,  failure  to  keep  books  of  account;  nor  could  a  discharge  be 
^granted  —  subject,  however,  to  a  judicial  inquiry  as  to  its  justness  —  where 
a  majority  in  number  and  value  of  creditors  filed  a  written  dissent^  The 
law  of  1867,  modeled  in  this  feature  after  the  then  English  law,  went  furtiher 
and  denied  a  discharge  to  him  who  had  wilfully  sworn  falseljc  in  the  pro- 
ceeding, or  concealed  assets,  or  been  goilty  of  fraud  or  negligence  as  to  his 
property,  or  destroyed  or  falsified  his  bookei,  or  secreted  his  assets  with  intent 
to  defraud,  or  given  a  fraudulent  preference,  or  made  a  fraudulent  transfer, 
<Kr  lost  property  in  gaming,  or  admitted  or  failed  to  disclose  a  fictitious  debt, 
or  if  a  merchant,  had  not  kept  proper  books,  or  procured  the  assent  of  a  creditor 
by  a  pecuniary  consideration,  or  in  contemplation  of  bankruptcy  made  a 
preference,  or  be^i  convicted  of  a  crime  under  the  act,  or  been  guilty  of  any 
fraud  contrary  to  the  true  intent  of  the  law.^  After  the  first  year,  and  until 
1874,  ihe  debtor  was  obliged  to  pay  fifty  cents  on  the  dollar,  unless  he  had  the 
^consent  of  a  majority  in  number  and  value  of  creditors  to  take  a  less  sum;^ 
a  restriction  which,  after  1874,  waa  abolished  in  involxmtary  cases,  and  modi- 
fied in  voluntary  cases  to  a  required  dividend  of  thirty  per  cent,  save  with 
the  assent  of  one-fourth  of  the  creditors  in  number  and  one-third  in  amount ^^ 
ITor,  save  by  consent  of  creditors,  was  a  bankrupt  granted  a  second  discharge, 
short  of  paying  seventy  cents  on  the  dollar  to  aQ  creditors.^'  There  were 
undoubtedly  frauds  on  creditors,  followed  by  discharges,  under  that  law,  but, 
if  so,  it  was  not  the  fault  of  the  law-making  power. 

IL    DISCHARGES  UNDER  PRESENT  LAW. 

«•  Definition;  nature  and  purpose. —  (1)  Definition. —  Under  our  present 
act  a  discharge  is  defined  as  '^  the  release  of  a  bankrupt  from  all  of  his  debts 
which  are  provable  in  bankruptcy,  except  such  as  are  excepted  by  this  act"  *• 

(2)  Nature  of  right. —  The  discharge  of  a  debtor  from  his  debts  was 
grafted  upon  bankruptcy  proceedings  as  an  incident  wrought  by  an  advanced 
•civilization.  It  is  not  an  absolute  right  existing  at  the  time  of  filing  the 
petition  in  bankruptcy.  The  right  or  privilege  arises  subsequently  and  is 
granted  upon  the  conditions  of  the  statute,  and  is  dependent  in  part  upon 
the  conduct  of  the  bankrupt  after  tilie  filing  of  his  petition  in  bankruptcy. 
Those  conditions  cannot  be  applied  until  application  has  been  made  for  a 
discharge." 

(8)  Purpose  of  discharge. — A  discharge  is  granted  to  an  honest  bankrupt 
in  order  that  he  may  reinstate  himself  in  the  business  world ;  it  is  refused  to 
a  dishonest  bankrupt  as  a  punishmaDt  for  his  fraud  and  to  prevent  its  con- 

10.  Act  of  1300,  |i  80,  37.  ehar^eable  are  specified  In  Bankr.  Act,  |  17-b. 

11.  Act  of  1841,  i  4.  po$t. 

It,  Act  of  1807,  I  29,  R.  S.,  |  6,110.  17.  In  re  Little   (C.  C.  A.,  7th  Clr.),  IS  Am. 

13.  Act  of  1807,  I  29,  R.  8.,  i  5,112.  B.  R.  040.  137  Fed.  B2L 

14.  Act  of  June  22,  1874,  R.  S.,  {  6,112-a.  ConatrnoUon    of    Aetw—The    right    given    to 

15.  Act  of  1807,  I  80,  R.  S.,  |  5,110.  secure  a  discharge  in  bankruptcy  ouirht  to  b<^ 

16.  Bankr.  Act,  i  1(12).     U.  S.  ex  rel.  Adler  IlberaUy   construed.     Matter  of  Jacobs    (C.   C. 
T.  Hammond  (C.  C.  A.,  6th  Clr.),  4  Am.  B.  B.  A.,  0th  dr.),  89  Am.  B.  R.  885,  241  Fed. 
786,    789,   104    Fed.    802.     The   debts   not   dia- 
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ti'nuanoe  in  the  fatura^  Where  a  bankrupt  has  been  brou^t  into  court  at 
the  instance  of  his  creditors,  and  all  his  property  is  being  applied  to  the  pay- 
meiit  of  his  debts,  he  has  paid  the  price  of  a  discharge,  and  must  be  accorded 
the  relief  which  he  seeks,  unless  he  has  been  guilty  of  conduct  which,  under 
the  act,  deprives  him  of  such  relief.^ 

b.  Disehaqpes  under  original  and  amended  act. —  It  is  conceded  that  the 

act  of  1898  was  woefully  weak  in  its  discharge  features.  The  bill  as  intro- 
duced was  not,^  but,  in  the  compromises  that  accompanied  its  passage,  nearly 
all  the  objections  to  discharges,  not  amounting  to  bankruptcy  crimes,  disap- 
peared* As  the  law  was  passed,  a  discharge  could  be  refused  only  on  a  showing 
of  (1)  concealment  of  assets,  (2)  false  swearing  in  the  progress  of  the  pro- 
oeeding,  and  (8)  destruction  of,  concealment  of,  or  failure  to  keep,  books 
of  account,  accompanied  by  fraudulent  intent  to  conceal  financial  condition 
and  a  purpose  of  going  into  bankruptcy.  Even  these  meager  bars  on  di&- 
honesty  have  been  necessarily  cut  through  by  judicial  constructions ;  and  the 
country  has  witnessed  the  spectacle  of  a  commercial  jail  delivery.  This  con- 
dition was  subsequently  met  by  the  amendatory  act  of  1908,  which  added  four 
new  objections  to  a  discfaai^,  discussed  in  detail  later.  The  amendment  of 
1910  further  strengthened  fiie  act  by  withholding  a  discharge  where  money 
as  weU  as  property  was  obtained  by  a  false  financial  statement  by  the  debtor 
to  the  representative  of  the  creditor,  as  well  as  when  made  to  the  creditor 

himself.  The  amendment  also  provides  for  objections  to  be  made  by  the  tm** 
tee,  in  behalf  of  the  creditors,  when  authorized  by  them  at  a  creditoiV 
meeting.*** 

0.  Cdnititutionfllity  of  restrictioni. —  Congress  may  prescribe  any  regulations- 
concerning  disdiarges  in  bankruptcy  that  are  not  so  unreasonable  as  to  be 
incomjMitible  with  fundamental  laws,  and  there  is  nothing  in  the  act  reiative- 
to  discharges  which  renders  it  unconstitutional.^ 

d.  Tnrisdiotion.-—  (1)  Ik  osmsBAi^  The  jurisdiction  of  courts  of  bank- 
ruptcy in  respect  to  discharges  is  expressly  conferred  by  §  2  (12)  and  is  sub- 


is.  In  re  Hammersieiii  (O.  C.  A.,  2d  Cir.)i 
26  Am.  B.  R.  767,  189  Fed.  37. 

TlM  pvpoie  of  rdeasiiic  an  honest  debtor 
from  the  burden  of  debts  which  he  is  tmsble 
to  longer  carry  is  to  give  freer  play  to  his 
energies  «nd  enterprises,  that  he  may  therer 
after  be  better  able  to  support  iiimself  and 
those  dependent  upon  his  eamines,  and  there- 
by be  in  a  position  to  render  a  better  servioe 
to  the  State  and  to  society.  Barton  Bros. 
V.  Produce  Co.  (C.  C,  A.,  8th  dr.),  14  Am. 
B.  R.  602,  136  iFed.  366.  The  release  of  the 
unfortunate  and  insolvent  debtor  from  the 
burden  of  his  debts  and  his  restoration  to 
business  activity  in  the  interest  of  his  family 
and  the  ffeneral  public,  are  the  main,  if  not 
the  most  important  objects  of  the  bankruptcy 
act.  Hardie  ▼.  (Swafford  Bros.  Dry  Goods  Co. 
(C.  C.  A.,  6ih  Cir.),  21  Am.  B.  R.  457,  166 
Fed.  688. 

Relief  of  bankrupt. —  In  the  case  of  In  re 
Hanmientsin  (C.  €.  A.,  2d  dr.),  26  Am.  B. 
R.  767,  768,  189  J'ed.  37,  the  court  said:  "A 
disdharge  is  granted  to  an  honest  bankrupt 
in  order  that  he  may  reinstate  hmsdf  in  the 
business  world;  it  is  refused  to  a  dishonest 
bankrupt  as  a  punishment  for  his  fraud  and 
to  prevent  its  continuance  in  the  future.   In 


a  sense  the  question  has  passed  beyond  the 
creditors  and  is  one  of  pubUc  poii^,  bni 
when  the  diarge  Is  that  the  bankrupt  haus 
defrauded  his  creditors  the  fact  that  tiiey 
have  ceased  to  assert  their  charge  cannot  km 
wholly  ignored  by  the  court."  In  the  case 
of  Williams  et  aL  ▼.  U.  S.  Fidelity  Co., 
236  U.  6.  649,  34  Am.  B.  R.  181,  69  L.  ed. 
713,  reyg.  28  Am.  B.  R.  802,  the  court  said: 
''It  is  the  purpose  of  the  Bankruptcy  Act 
to  convert  the  assets  of  the  bankrupt  into 
cash  for  distribution  among  creditors,  and 
then  to  relieve  the  honest  debtor  ftom  the 
weight  of  oppressive  indebtedness,  and  per- 
mit him  to  start  afresh  free  from  the  obliga- 
tions and  responsibilities  consequent  upon 
business  misfortunes." 

19.  Matter  of  Johnson,  (D.  C,  Pa.),  32 
Am.  B.  R.  448,  216  Fed.  748. 

90.  6ee  Torrey  bill,  S.  1,036,  65th  Congress, 
Ist  Session,  introduced  by  Senator  Lindsav« 
March  22,  1897,  i  61;  also  the  Hendersw 
bill,  I  13,  p.  2,039,  Vol.  31,  Cong.  Record, 
66th  Congress,  2d  Session. 

Ma.  Feder  v.  Goets  <C  C  A.,  8d  Or.),  tf 

Am.  B.  R.  67,  264  Fed.  619. 

tl.  HanoTer  Nat.  Bank  r.  Uoyes,  186  U.  8. 
181,  8  Am.  B.  R.  1.  See  also  In  re  BUttng 
(D.  C,  Ala.),  17  Am.  B.   R.  80,  145  S^d. 
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ject  to  1^6  same  restrictions,  territorially  and  otherwise,  as  in  other  matters 
pertaining  to  bankruptcy.  By  subsection  a  of  this  section  the  application  is 
to  be  filed  in  the  court  in  which  the  proceeding  is  pending.  Jurisdiction  is 
conferred  where  it  appears  that  the  applicant  resided  within  the  district  for 
practicailly  all  of  the  six  months  preceding  the  filing  of  the  petition  in  bank- 
ruptcy.^ It  has  been  held  that  a  creditor  who  has  participated  in  all  the 
proceedings  without  objection  cannot  raise  the  question  of  lack  of  jurisdiction 
on  Ihe  bankrupt's  application  for  a  discharge.^  Unless  the  application  for 
a  discharge  is  filed  widiin  the  required  time  the  court  is  without  jurisdiction.^ 

(2)  Court  but  not  referee. —  The  section  contemplates  that  the  applica- 
tion shall  be  made  to  the  judge  and  by  *§  38-a  (4)  questions  arising  out  of 
applications  for  discharges  are  expressly  excepted  from  the  jurisdiction  con- 
ferred upon  referees.  All  such  questions  are  original  questions  for  the  court^^ 
although  after  application  reference  may  be  made  to  the  referee  as  a  special 
nuuster  to  hear  and  report  on  the  facts.^  In  such  a  case  the  reference  is  not 
by  consent  and  the  report  of  the  referee  is  advisory  merely.*'' 

e.  Law  goTeming  proeeedings.—  The  proceedings  are  to  be  governed  by  thei 
law  as  it  existed  when  the  bankrupt  filed  his  petition  for  adjudication.^ 


2S.  Matter  of  Harris  (Ret,  N.  J.),  H  Am. 
B.  R.  649. 

Jmiadictioii. — Wliere  a  court  did  not  have 
jurisdiction  to  •adjudicate  as  to  the^  bank- 
ruptcy because  of  lack  of  residence,  it  can- 
not grant  a  discharge,  the  question  being  first 
raised  on  the  application  therefor.  In  re 
Clisden  (Bef.,  N.  Y.),  2  Am.  B.  R.  424. 

S3.  Objectioiis  going  to  tlie  juiiadictlOB 
must  ibe  raised  at  the  first,  or,  at  least,  an 
ear^  opportunity.  A  creditor  who  received 
notice  of  the  first  meeting  of  creditors,  who 
amieared  thereat,  nomina&d  the  trustee,  and 
euaustively  examined  the  banlcrupt,  can- 
not, on  the  bankrupt's  application  for  a  dis- 
charge thereafter,  urge,  for  the  first  time^ 
that  the  court  is  without  jurisdiction  to  en- 
tertain the  bankrupt's  applioation  for  a  dis- 
diarge,  on  the  ground  that  the  adjudication 
was  made  by  the  referee,  and  not  by  the 
judge.  In  re  Polakoff  (Ref.,  N.  Y.),  1  Am. 
B.  R.  369. 

24.  In  re  Fahey  (D.  C,  la.),  8  Am.  B.  R. 
354,  116  Fed.  239.  In  this  case  the  judf^e 
said :  **  The  power  and  rieht  to  grant  a  dis- 
charge effectual  to  bar  tiie  enforcement  of 
debts  is  conferred  bv  the  statute,  and  is  goy- 
emed  by  the  limitations  found  in  the  statute; 
and  therefore,  unless  it  is  petitioned  for 
within  the  time  limit  fixed  by  section  14  of 
the  act,  the  court  of  bankruptcy  is  without 
the  power  and  jurisdiction  to  {(rant  a  dis- 
charge. If  the  court,  yielding  to  the 
equl&ble  considerations  pressed  upon  it, 
should  grant  a  discharge  in  form  to  the  bank- 
rupt, it  would  be  a  mistaken  kindness,  for 
the  validStv  of  the  discharge  could  be  im- 
peached before  any  court  wherein  it  might  be 

pleaded  as  a  bar  to  a  claim  on  the  ground  of 
want  of  jurisdiction  in  this  court  to  enter- 
tain the  petition  for  discharge;  the  record 
showing  on  its  face  that  the  petition  was  not 
filed  within  18  months  of  the  date  of  the  ad* 
judication." 

t5.  In  re  Johnson  (D.  €.,  Ark.),  19  Am. 
B.  R.  814,  158  Fed.  342;  In  re  Elby  (T>.  C^ 


Iowa),  19  Am.  B.  R.  734,  167  Fed.  986;  la 
re  Hockman  (D.  C,  Pa.),  30  Am.  B.  R.  921, 
209  Fed.  330. 

Referee  has  no  jurisdiction. —  Applicaiioiui 
for  dSsdharge  are  in  the  nature  of  proceed- 
ings separate  from  the  original  cause  w4iich 
is  closed  upon  the  final  distribution  of  the 
assets  of  the  estate,  and  over  them  the  refer- 
ence to  the  referee  of  the  original  cause  con- 
fers no  jurisdiction.  In  re  Taylor  (D.  C, 
Ala.),  26  Am.  B.  R.  143,  188  Fed.  479. 

An  application  for  a  discbarge  is  in  the 
nature  of  a  seimrate  proceeding  from  the 
original  case  which  is  closed  with  the  final 
distribution  of  assets.  The  reference  to  the 
referee  of  the  original  case  confers  no  juris- 
diction whatever  on  him  as  to  the  discharge, 
as  the  bankruptcy  act,  in  section  14  (a),  re- 
quires the  application  to  be  ''filed  in  the 
court  of  bankruptcy,"  and,  in  «ection  1(6), 
"aerk^  is  defined  to  mean  "derk  of  the 
court  of  bankruptcy.''  Matter  of  Kendrick 
k  Oo.  (D.  C,  Vt),  35  Am.  B.  R  630,  226 
Fed.  980. 

96.  See  discussion  under  Section  Thir^- 
eight  of  this  work,  po9t.  In  re  RandSall  (6. 
C,  Pa.),  20  Am.  B.  R.  305,  169  Fed.  298. 

Reference  to  spedal  master. — Such  appli- 
cation or  any  specified  issue  arising  thereon 
may  be  sent  to  the  referee  to  ascertain  and 
report  the  facts  and  no  one  is  prejudiced 
thereby.  In  re  McDuff  (€.  C.  A.,  5th  dr.), 
4  Am.  B.  R.  no,  101  Fed.  241.  The  judge 
may,  in  his  discretion,  appoint  a  person  other 
than  the  referee.  In  re  Gillaroon  (D.  C, 
Pa.),  26  Am.  B.  R  103,  187  Fed.  280. 

27.  International  Harvester  Go.  v.  Oarlscm, 
iCi  O..A.,  8th  Cir.),  33  Am.  B.  Rw  178,  217 

Fed.  736;  Katter  of  Hughes  (0.  0.  iu,  2d 
ar.),  44  Am.  B.  R.  447,  262  Fed.  500. 

28.  Hatter  of  Peterson  (Ref.,  Minn.),  10 
Am.  B.  R.  355;  In  re  Chamberlain  (D.  C,  N. 
Y.),  11  Am.  B.  R.  95,  125  Fed.  639;  In  re 
Hammerstein  (C.  C  A.,  2d  Cir.),  26  Anu 
B.  R.  757,  189  Fed.  87;  In  re  Simon  (D.  C, 
N.  Y.),  29  Am.  B.  R.  806,  201  Fed.  1004. 
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Statutory  provisions  regulatiiig  the  conditions  on  whick  bankrupts  may  be 
discharged  are  remedial  in  their  nature  with  respect  to  the  bankrupts  or  their 
creditors,  and  the  strict  rules  of  construction  or  interpretation  appropriate  to 
retroactive  or  retrospective  laws  are  inapplicable  to  them.^^  The  amendment 
of  this  section  by  the  acts  of  1903  and  1910  deals  solely  wifli  a  condition  pre- 
cedent to  the  discharge  of  a  bankrupt  in  future  cases.^ 

m.    APPUCATIOH  FOR  DISCHARGE. 

a.  Who  may  apply. —  (1)  In  obnbbai^ —  Subsection  a  provides  that  that  any 
person  who  has  been  adjudged  a  bankrupt  may  file  an  application  for  a  dis- 
charge; unless  he  is  within  the  restrictiouB  of  §  14-b  and  §  29-b  he  will  be 
entitled  to  it^  A  bankrupt's  right  to  a  discharge  is  not  affected  by  his  insanity, 
which  prevented  his  examination  by  creditors,  and  the  same  is  probably  true 
in  case  of  death  ;^'  in  either  event  the  personal  representative  should  be  per- 
mitted to  institute  tiie  proceedings  for  a  discharge. 

(2)  Coeporation;  individual  paktneb. — Application  may  be  filed  by  a 
corporation  when  it  has  been  adjudicated  a  bankrupt.^  If  a  member  of*  a 
firm  is  adjudged  a  bankrupt^  he  is  entitled  to  an  individual  discharge  from 
partnership  debts  as  well  aa  individual  debts.^  But  if  the  adjudication  ia 
that  of  the  individual  partner,  and  the  administration  has  no  concern  with  the 
partnership  estate,  he  is  not  entitled  to  a  discharge  from  partnership  debts.^ 

(3)  Denial  in  formeb  pbocsbdino. —  The  application  may  be  filed  even 
by  one  refused  a  discharge  in  a  former  proceeding,^  but  a  second  petition 
cannot  be  filed  where  a  first  petition  in  the  same  bankruptcy  was  denied  on 
the  merits.*^  Where  the  prior  proceeding  determined  all  tiie  issues,  and  the 
subsequent  proceeding  was  instituted  for  the  purpose  of  obtaining  a  discharge 
denied  in  the  prior  prooeeding,*^  or  where  the  same  debts  were  scheduled  in 


tte.  Matter  of  Bosenfeld  (C.  C  A.,  2d  CIr.), 
44  Am.  B.  R.  890,  283  Fed.  87a 

M.  In  re  Scott  (D.  C,  DeL)»  11  Am.  B.  R. 
827,  126  Fed.  081,  citing  many  anthoritles  under 
former  acta;  Matter  of  Peteraen  (Ref.,  Minn.), 
10  Am.  B.  R.  856. 

80.  In  re  Crist  (D.  C,  Ala.),  0  Am.  B.  R.  1, 
116  Fed.  1,007;  Smith  r.  Keegan  (C.  C.  A.,  Ist 
Or.),  7  Am.  B.  R.  4,  111  Fed.  157;  In  re  Bades 
(C.  C.  A.,  7th  Clr.),  16  Am.  B.  R.  80,  148  Fed. 
203;  In  re  MarshaU  Paper  Co.  (C.  C.  A.,  lat 
ar.),  4  Am.  B.  R.  466.  102  Fed.  872. 

A  Tolvntary  lankriipt  may  be  granted  a  dfa- 
charere,  although  he  has  not  filed  a  schedule  of 
his  assets  with  his  petition  and  schedule  of 
debts.  A  Toluntary  bankrupt  need  not  satisfy 
the  court  that  he  has  performed  ererythlng 
which  the  law  requires  of  him  to  do  and  is 
guilty  of  none  of  the  things  which  the  law 
condemns;  but  he  is  entitled  to  his  discharge 
as  a  le.?al  right  unless  the  objecting  creditors 
establish  his  guilt.  Matter  of  Johnson  (D.  C* 
Pa.),  82  Am.  B.  R.  448,  82  Fed.  44S, 

Must  be  affiimatiTely  soujs^t. —  Armstrong 
T.  Norris  (O.  C.  A.,  8th  Cir.),  40  Am.  B.  R, 
735,  247  Fed.  253. 

31.  In  re  Miller  (D.  C,  Pa.),  13  Am.  B. 
B.  »45,  133  Fed.  1,017. 

32.  In  re  Miller  (D.  C,  Pa.),  13  Am.  B. 
B.  345,  133  Fed.  1,017;  In  re  Hicks  (D.  C, 
Vt.),  6  Am.  B.  R.  181,  107  Fed.  910. 

Application  by  adminiatiatxiz  of  iMiaknipt^ 
—  The  administratrix  of  »  deceased  bankrupt 
may  file  an  application  for  discharge,  and 
the  judge  may,  on  cause  abown,  extend  tb» 


time,  but  not  exceeding  18  mmtba  from  tte 
adjudication.  Matter  of  Agnew  and  EOier- 
man  (D.  C,  N.  Y.),  35  Am.  B.  R.  709,  335 
Fed.  650. 

33.  In  re  Marshall  Paper  06.  (D.  C, 
Mass.),  d  Am.  B.  R.  653,  95  Fed.  419;  affd.  on 
appeal,  a.  c,  4  Am.  B.  R.  468,  103  Fed.  872; 
Matter  of  Hargadine-McKittrick,  etc  Co. 
(D.  C,  Mo.),  39  Am.  B.  R.  142,  239  Fled. 
155. 

34.  In  re  Myers  (D.  a,  K.  Y.),  3  Am.  B. 
R.  260,  97  Fed.  753;  In  re  LaughUn  (D.  C. 
la.),  3  Am.  B.  R.  1,  96  Fed.  589;  Matter  of 
Neyland  ▼.  McKeitben  (D.  €s  Miss.),  24  Am. 

B.  R.  879,   184  Fed.  144. 

85.  Matter  of  Frennd  (D.  C,  la.,  Ref.),  a. 
Am.  B.  R.  25;  In  re  Meyers  (D.  C,  N.  T.),  S 
Am.  B.  R.  707,  06  Fed.  406;  In  re  Morrison  (D. 

C,  Tex.),  11  Am.  B.  R.  408,  127  Fed.  186;  In  ro 
Hale  (D.  C,  N.  Car.),  •  Am.  B.  B.  85^  107 
Fed.  432. 

86.  In  re  Herman  (D.  C.  N.  Y.),  4  Am.  B.  R. 
139,  102  Fed.  753;  In  re  ClaiT  (D.  C,  Mass.).  7 
Am.  B.  R.  128.  Ill  Fed.  506. 

87.  In  re  Royal  (D.  C,  No.  Car.),  7  Am.  B.  R. 
686,  US  Fed.  146;  Matter  of  Feiirenbaom  (C. 
C.  A.,  2d  Cir.),  9  Am.  B.  R.  606,  121  Fed.  €9, 
rerg.  7  Am.  B.  R.  839,  151  Fed.  006;  In  re 
Cohen  (D.  C,  N.  Y.),  29  Am.  B.  R.  608,  201 
Fed.  188;  Matter  of  Schwarts  (D.  C,  Ohio), 
41  Am.  B.  R.  246,  248  Fed.  84L 

88.  Kunts  T.  YomflT  (C.  C  A.,  8tb  CSr.),  XS 
Am.  B.  R.  605»  181  Fed.  719. 
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both  proceedingSy^  the  bankrupt  may  not  be  discharged.  The  denial  of  a  dia- 
charge  in  the  prior  proceeding  renders  the  issue  of  the  bankrupt's  discharge 
res  adjudicata  in  a  subsequent  proceeding  as  to  debts  provable  in  the  prior 
proceeding,*^ 

b.  Time  of  making  application.—  (1)  In  gbnebal. —  The  application  should 
be  filed  after  one  month^  and  within  the  next  twelve  months.  This  means  anj 
time  within  a  period  of  twelve  months  after  the  end  of  the  first  month  succeed-- 
ing  the  adjudication.*^ 

(2)  Extension  of  time. —  His  time,  on  cause  shown,  may  be  and 
usually  IB  extended  six  months,  but  such  extension  can  be  granted  only 
by  the  judge.^  In  any  event  the  bankrupt  must  apply  for  his  dis- 
oharge  within  eighteen  months  after  adjudication;  the  one  month  after 
adjudication  in  which  he  cannot  apply  is  not  excluded.*^  An  extension 
should  not  be  granted  unless  it  clearly  appear  that  the  bankrupt  was  un- 
avcidedly  prevented  from  filing  his  application  within  the  twelve- 
months ;  laches  will  be  fatal.**    The  words  "  unavoidably  prevented "  should 


»,  PoUet  T.  Goael  (C.  C.  A.»  1st  Clr.),  24  Am. 
B.  R.  678,  179  Fed.  488;  Matter  of  Kuffler  (C.  C. 
A»  2d  Clr.),  22  Am.  B.  R.  280»  168  Fed.  11021» 
•Sg,  19  Am.  B.  R.  181,  156  Fed.  1018;  Matter  of 
8ch warts  (D.  C,  Ohio),  41  Am.  B.  R.  246,  248 
Fed.  841. 

40u  In  re  Kuffler  (D.  C,  N.  Y.),  19  Am.  B.  R. 
181,  15S  Fed.  1018,  affd.  22  Am.  B.  R.  289.  168 
Fed.  1021  Matter  of  Spangler  (D.  C,  Mass),  4ft 
Am.  B.  R.  68,  256  Fed.  62. 

Failure  of  objecting  creditor.— Where,  upon 
tlie  objection  of  &  creditor  having  a  provable 
debt,  the  bankrupt  is  denied  bis  discbarge, 
but  in  a  subeequent  bankruptcy  the  same 
creditor  intentionally  remained  away  froq 
court  and  the  bankrupt  was  granted  his  die- 
charge  without  objection,  an  action  upon  eaid 
debt,  if  it  is  a  dischargeable  one,  is  barred, 
where  the  ground  upon  which  the  first  die- 
charge  was  refused  does  not  appear.  Bin- 
thenthal  ▼.  Jones,  208  U.  S.  64,  19  Am.  B.  B. 
S88,  52  L.  Ed.  390,  affg.  51  Fla.  396,  41  So. 
633. 

49.  Matter  of  Jacobs  (C.  C.  A.,  6th  CSr.), 
69  Am.  B.  R.  385,  241  Fed.  620.  See  also 
I  Matter  of  Daly  (D.  C,  N.  Y.),  35  Am.  B. 
R.  219,  224  Fed.  263.  Contra,  In  re  Knauer 
(D.  €.,  la.),  13  Am.  B.  R.  503,  133  Fed.  605; 
In  re  Holmes  (D.  C,  Vt.),  21  Am.  B.  R.  a39, 
i  165  Fed.  225;  Matter  of  Snell  (D.  C,  N.  Y.), 
40  Am.  B.  R.  356,  244  Fed.  613. 

Limitation  at  to  time. —  The  section  cre- 
ates three  limitations  of  time,  all  subsequent 
to  adjudication,  the  first  one  month  there- 
after, the  second  the  next  twelve  months 
after  the  first,  and  the  third  the  next  six 
months  after  the  second.  The  bankrupt  has 
twelve  months  within  which  to  file  his  appli- 
cation for  discharge  as  of  right  and  course, 
comm^icing  after  the  expiration  of  one  month 
subsequent  to  adjudication.  Matter  of  Wal- 
ters (D.  C,  Mont.),  31  Am.  B.  R.  665,  209 
Fed.  133. 

48w  For  petition,  certificate  of  the  referee 
fn  charge,  and  order,  see  "Supplementary 
76rms;'*  Hagar  and  Alexander's  Bank- 
jraptcy  Forms,  Zd  Ed.,  Forms  Ko.  283-285. 


Jvrlsdlettoii  to  gnmt  order  vxtmding  tliiio.. 

—Where  a  dnly  verified  petition  of  the  bank* 
rupt,  setting  forth  that  sickness  had  prevented 
him  from  havlnflr  snflicient  means  with  which 
to  pay  an  attorney  for  preparingr  his  applica- 
tion for  a  discharge  within  twelve  months  after 
adjudication,  was  presented  to  the  district 
Judge  before  whom  the  bankruptcy  proceed* 
ings  were  had,  and  who  alone  had  jurisdiction 
of  the  discharge  proceedings,  he  had  jurisdic- 
tion to  grant  an  order  extending  the  tlm* 
within  which  bankrupt  might  file  his  applica- 
tion for  discharge,  and  the  mere  fact  that  th* 
order  was  erroneous,  because  based  on  Insuffi- 
cient evidence,  is  no  reason  for  vacating  it  on 
the  ground  of  want  of  jurisdiction.  In  re  Casey 
(D.  C,  N.  Y.),  28  Am.  B.  R.  800,  100  Fed.  ZSS. 

4a».  Matter  of  Weldon  (D.  C,  la.),  40  Am. 
B.  B.  196,  262  Fed.  828. 

Compatatlon  off  ttme^— Where  a  bankrupt 
was  adjudicated  on  June  4,  1910,  an  application 
for  discharge  filed  December  0,  1916^  the  pre- 
ceding day  not  being  Sunday  or  a  legal  holiday,, 
is  too  late.  Matter  of  Lewandowski  (D.  C... 
Mass.),  89  Am.  B.  R.  804. 

44.  In  re  Fahv  (D.  C,  Iowa),  8  Am.  B.  R. 
804,  116  Fed.  289.  In  this  case  the  court  said: 
"In  express  terms  the  discretion  of  the  judge 
is  limited  to  the  six  months  following  the  ex- 
piration of  the  year  beginning  with  the  date 
of  the  adjudication,  and,  as  I  construe  the 
statute,  this  is  a  limitation  on  the  jurisdiction 
of  the  judge  over  the  matter  of  discharge. 
The  power  and  right  to  grant  a  discharge 
effectual  to  bar  the  enforcement  of  debts  Is 
conferred  by  the  statute,  and  is  governed  by 
the  limitations  found  In  the  statute;  and. 
therefore,  unless  it  Is  petitioned  for  within  the 
time  limit  fixed  by  section  14  of  the  act,  the 
court  of  bankruptcy  is  without  the  power  and 
jurisdiction  to  grant  a  discharge."  This  langu- 
age was  quoted  and  approved  in  In  re  Wagner 
(D.  C,  Nev.),  15  Am.  B.  B.  100,  189  Fed.  87; 
In  re  Daly  (D.  C,  Wash.),  80  Am.  B.  R.  470^ 
200  Fed.  1002: 

Notlee  to  bankmpi^— It  is  not  the  duty  of 
the  referee  to  notl^  the  bankrupt  when  the 
year  wlU  expire.  In  re  Knauer  (D.  C.,  Iowa). 
18  Am.  B.  R.  003,  133  Fed.  800. 

Objections  by  creditors,  where  an  extension 
is  granted,  are  confined  to  statutory  objections. 
In  re  Haynes  &  Son  (D.  C,  Pa.),  10  Am.  B.  R. 
18,  122  Fed.  060. 

Proof  may  be  required  showing  why  the 
application  for  a  discharge  was  not  made 
within  the  specified  time.  In  re  Oliekman 
(D.  C,  Pa.),  21  Am.  B.  B.  ITt  164  Fed. 


346 


DiSCHABOESy   WhEIT   GbANTBD. 


[§  14-0. 


be  coiiBtrued  with  Bome  liberality,  bo  as  to  permit  an  extension  in  a  case  of 
excusable  or  ignorant  neglect  or  mistake.^  It  must  be  shown  that  the  petitioner 
was  nnavoidably  prevented  from  filing  his  application  during  the  entire  period 
of  one  year.^^  ^  adjudication  of  bankruptcy  will  not  be  opened  for  the  sole 
purpose  of  extending  the  time  of  making  an  application  for  a  discharge.^^  The 
affidavit,  upon  which  the  extension  is  asked  for,  should  contain  a  valid  excuse ; 
a  statement  that  the  counsel  for  the  bankrupt  was  busy  with  other  matters  and 
had  overlooked  it  is  insufficient  ;^  and  mere  illness  in  the  family  of  the  bank- 
rupt will  not  suffice.^*  The  granting  of  the  extension  is  discretionary  and  no 
notice  to  creditors  is  required.*^  Creditors  who  had  notice  of  an  application 
to  extend  the  time  within  which  an  application  for  a  discharge  may  be  made 
and  who  do  not  move  promptly  to  vacate  the  order  extending  such  time,  but 


A  motion  made  more  than  eighteen  months 
after  adjudication  for  an  order  granting  leave 
to  file  an  application  nunc  pro  tunc  as  of  a 
date  sixteen  months  after  adjudication  when 
an  anthorlied  application  bad  been  made, 
should  be  denied  in  the  absence  of  sufficient 
reason  therefor.  In  re  Wolff  (D.  C,  CaL),  4 
Am.  B.  B.  7i,  100  Fed.  480. 

Bxease  ef  defanltw— Where  more  than  thirteen 
months  have  expired  from  the  adjudication  in 
bankruptcy  at  the  time  a  petition  for  a  dis- 
charge is  presented,  it  is  impossible  for  the 
clerk  to  file  same,  or  for  the  court  to  permit 
it  to  be  filed,  without  a  showing  that  the  bank- 
rupt was  unavoidably  prevented  from  filing  it 
within  the  thirteen  months  succeeding  the  ad- 
Judication.  If  delay  in  filing  an  application  for 
a  discharge  is  occasioned  by  the  fault  of  a 
postmaster  or  his  employees,  where  the  appli- 
cation is  forwarded  by  mall,  or  is  occasioned 
by  the  fault  of  some  clerk  or  employee  in  the 
office  of  the  attorney  making  the  application, 
or  by  the  absence  of  the  court  or  Judge  from 
his  office  or  place  of  holding  court,  or  by  any 
act  of  omission  or  commission  on  the  part  of 
an  officer  of  the  court.  Justice  demands  that  a 
nwnc  pro  tunc  order  be  made.  Matter  of  Daly 
(D.  C,  N.  Y.),  36  Am.  B.  R.  219,  224  Fed.  288. 

Waiting  until  ]att«r  part  of  year.— It  is  not 
obligatory  upon  a  bankrupt  or  his  attorney  to 
make  application  for  a  discharge  prior  to  the 
latter  three  months  of  the  year  succeedlnflT  the 
adjudication,  ln~ order  to  escape  the  charge  of 
liegligence.  Matter  of  Waller  (C  C.  A.,  7th 
Clr.),  41  Am.  B.  R.  814.  240  Fed.  187. 

Delay  by  the  eovrt  or  referee  in  conducting 
the  bankruptcy  proceedings  proper  or  in  decid- 
ing questions  relating  to  the  due  administra- 
tion of  the  estate  arising  therein  affords  no 
excuse  for  not  filing  an  application  for  a  dis- 
charge within  the  time  fixed  by  statute.  Matter 
of  SneU  (D.  C,  N.  Y.),  40  Am.  B.  R.  866,  244 
Fed.  618. 

45.  The  words  "unavoidably  prevented," 
should  be  liberaUy  construed,  so  as  to  permit 
an  application  for  discharge  to  be  filed  where 
bankrupt  has  been  prevented  from  fillnig  it 
during  the  first  twelve  months  through  ex- 
cusable neglect,  reasonable  grounds  for  delay, 
mistake,  inadvertence,  etc.  Where  a  bankrupt 
represents  to  the  court  his  reliance  upon 
counsel  who  it  appears  have  misunderstood  his 
instructions,  his  default  in  not  filing  an  applica- 
tion for  a  discharge  is  explained,  and  the  dis- 
cretion of  the  court  in  granting  an  extension 
of  time,  upon  such  explanation,  will  not  be  dis- 
turbed. In  re  ChurchlU  (D.  C,  Wis.),  28  Am. 
B.  R.  607,  197  Fed.  114.  See  also  Matter  of 
Swain  (D.  C.  Mass.).  39  Am.  B.  R.  841,  243 
Fed.  781:  Matter  of  Waller  (C.  C.  A.,  7th  Cir.), 
41  Am.  B.   R.  814,  249  Fed.  1S7. 

46.  In  re  Harris  (D.  C,  Pa.),  15  Am.  B.  R. 
705;  In  re  Lewin  (D.  C,  Tex.),  14  Am.  B.  R. 
858,  135  Fed.  252. 

47.  In  re  Morse  (D.  C,  N.  Y.),  21  Am.  B.  B. 
709,  168  Fed.  157. 


48.  Failore  of  applieatioa  !■ 
bankrupt  has  failed  to  file  a  petition  for  dla- 
charge  within  one  year  from  the  time  of  hla 
adjudication  and  within  the  next  six  moatha 
thereafter  failed  to  obtain  from  the  Judge  an 
extension  of  time,  as  provided  by  section  14-a 
of  the  bankruptcy  act,  his  right  to  such  dis- 
charge is  lost  to  him  forever,  especially  where 
bankrupt  had  been  apprised  of  his  error  In  time 
to  make  applicatfon  to  the  Judge  for  such  ex- 
tension of  Elme.  In  re  Levenstein  (D.  C. 
Conn.),  24  Am.  B.  R.  822,  180  Fed.  967,  citing 
Kunts  ▼.  Young  (C.  C.  A.,  8th  dr.),  12  Am.  B. 
R.  505,  131  Fed.  719,  66  C.  C.  A.  477;  In  re 
Kuffler  (C.  C.  A.,  2d  Clr.).  18  Am.  B.  R.  16w 
151  Fed.  12,  80  C.  C.  A.  608;  In  re  Bramlett 
(D.  C,  Oa.),  20  Am.  B.  R.  402,  161  Fed.  588:  In 
re  Anderson  (D.  C,  Mont.),  14  Am.  B.  R.  2S1« 
184  Fed.  819;  Matter  of  Schwarts  (D.  C,  Ohio). 
41  Am.  B.  R.  246.  248  Fed.  841;  In  re  Riehter 
<D.  C,  Conn.),  27  Am.  B.  R.  216,  190  Fed.  906, 
holding  that  the  faUure  to  apply  in  time  may 
not  be  excused  because  of  the  bankmpt'a 
poverty. 

49.  In  re  Lewin  (D.  C,  Tex.),  14  Am.  B.  R. 
868.  136  Fed.  262. 

Grounds  for  extension  of  tlaset  slnlrnrss 
If  a  bankrupt  or  his  family  were  sick  and  It 
was  necessary  for  him  to  provide  for  thetr 
support,  wherefore  he  did  not  have  sufficient 
means  to  pay  an  attorney,  It  may  be  said  that 
he  was  unavoidably  prevented  ftom  filing  his 
application  for  a  discharge  within  one  year 
after  adjudication,  so  as  to  be  permitted  to 
file  the  application  within  six  months  there- 
after. In  re  Casey  (D.  C,  N.  Y.),  28  Am.  B.  B. 
859,  196  Fed.  822. 

Delay  eansed  by  nistake  as  jte  law.— Where 
the  bankrupt's  counsel,  through  an  honest 
mistake  as  to  the  law,  supposed  that  a  petUton 
for  discharge  could  not  be  filed  until  OQUity 
proceedings  In  the  ^  State  court  (in  irtiicli 
charges  were  made  against  the  bankrupt,  which 
would  be  sufficient,  if  established,  to  defeat 
the  discharge)  had  been  terminated,  and  did 
not  attempt  to  file  a  petition  for  discharge 
imtil  the  conclusion  of  those  proceedings,  "the 
bankrupt  was  unavoidably  prevented  fkom 
filing"  the  petition  within  the  six  months* 
grace  period.  Matter  of  Swain  (D.  C,  Maaa.). 
89  Am.  B.  R.  841,  248  Fed.  781. 

60.  In  re  Frits  (D.  C,  N.  Y.),  28  Am.  B.  R. 
84,  178  Fed.  660 ;  In  re  Chase  (D.  C,  Mass.).  t6 
Am.  B.  R.  456,  186  Fed.  408;  Matter  of  WOler 
(C.  C.  A.,  7th  Or.),  41  Am.  B.  R.  814.  249  Fed. 
187. 

Extensien  may  be  granted  by  the  district 
Judge,  not  only  e»  parte,  but  in  such  sum- 
mary or  informal  manner  as  may  be  proper  or 
convenient  at  the  time;  and  a  contention  that 
an  order  extending  the  time  in  which  a  baak- 
rupt  may  file  his  application  Is  erroneous, 
because  made  iKithout  notice  and  upon  an  un- 
verified petition,  is  vrithout  meiit.  In  re 
ChurchlU  (D.  C,  Wis.),  28  Am.  B.  R.  60T,  ]0f 
Fed.  114.  ^ 
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appear  for  the  purpose  of  filing  objections  will  be  deemed  to  have  waived 
objections  to  the  extensioiL^^ 

(3)  Filing  aftbe  time  limited. —  It  is  doubtful  whether  the  court  may 
allow  a  nunc  pro  tunc  order  granting  leave  to  file  an  application  for  a  dis- 
charge after  the  period  of  eighteen  months  has  expired  f^  it  has  been  held  that 
the  court  has  no  jurisdiction  after  the  expiration  of  the  time  limit.^  If  the 
court  has  permitted  a  petition  to  be  filed  more  than  a  year  after  the  adjudica- 
tion, upon  an  insufficient  showing,  the  remedy  is  by  motion  to  vacate.^  The 
application  for  a  discharge  will  be  dismissed  if  not  diligently  prosecuted.^ 

0.  EDFeot  of  failure  to  apply  within  time. —  (l)  In  general. —  If  the  bank- 
rupt fails  to  apply  for  his  discharge  within  the  limit  prescribed  by  statute,  i.  e., 
within  twelve  months  after  adjudication,  or  the  succeeding  six  months  if  an 
extension  of  time  has  been  granted,  the  court  is  without  jurisdiction  to  grant 
such  discharge.^  His  right  to  a  discharge  from  the  debts  scheduled  by  him 
is  lost,  and  may  not  be  restored  by  any  act  or  proceeding  in  the  court.''' 

(2)  Right  not  restored  bt  subsequent  proceedings. —  The  failure  to 
apply  for  a  discharge  within  the  time  limited  has  the  same  effect  as  a  denial 
of  a  discharge  from  the  debts  involved  in  the  proceedings,  and  the  bankrupt 
may  not  thereafter  institute  voluntary  proceedings  for  the  purpose  of  securing 
a  discharge  from  debts  scheduled  in  tibe  former  proceedings."*     The  failure 


61.  In  re  Casey  (D.  C,  N.  T.),  28  Am.  B.  B. 
8S0,  196  Fed.  822. 

ColUiteral  attaek. — An  order  Erranting  an  ex- 
tension of  time  for  the  administratrix  of  a 
bankrupt  to  file 'an  application  for  a  discbarge, 
and  tbe  Talidity  and  regularity  of  the  latter, 
cannot  be  attacked  upon  a  hearing  of  objec- 
tions to  the  discharge.  Matter  of  Agnew  and 
Sherman  (D.  C,  N.  Y.),  36  Am.  B.  R.  700,  225 
Fed.  eoo. 

I^Mhes  of  eredltord— Where  a  petition  for  an 
extension  of  time  in  which  to  file  an  applica- 
tion for  a  discharge,  was  filed  fire  days  before 
the  expiration  of  eighteen  months  after  ad- 
judication, a  motion  by  a  creditor  to  Tacate 
said  order  of  extension  filed  twenty  days 
thereafter  should  be  denied  upon  the  ground 
that  it  was  not  seasonably  made.  Matter  of 
Maler  (D.  C,  Me.),  43  Am.  B.  R.  609,  266  Fed. 
60. 

At.  In  re  Wolff  (D.  C,  Cal.),  4  Am.  B.  B.  74, 
100  Fed.  480,  holding  that  such  a  nunc  pro  tune 
order  may  not  be  granted  except  where  the 
delay  was  caused  by  some  act  of  the  court  or 
its  ofllcers.  But  see  Matter  of  Daly  (D.  C, 
N.  T.),  85  Am.  B.  R.  210,  224  Fed.  2^. 

53.  In  re  Fahy  (D.  C,  la.),  8  Am.  B.  R.  S54, 
U6  Fed.  280;  Matter  of  Taunton  (D.  C,  N.  T.). 
83  Am.  B.  B.  808,  216  Fed.  087;  Matter  of 
Loughran  (C.  C  A.,  8d  dr.),  33  Am.  B.  R.  860, 
215  Fed.  271. 

Attorney  la  military  serriee.-— The  tbne  In 
which  a  bankrupt  must  apply  for  a  discharge 
is  not  extended  by  rlrtue  of  the  Soldiers*  and 
Sailors'  avU  ReUef  Act  of  March  8,  1018,  by 
the  fact  that  his  attorney  entered  the  serriee 
during  the  period  in  which  a  discharge  should 
have  been  applied  for.  Matter  of  Weldon  (D. 
C,  la.),  45  Am.  B.  R.  106,  262  Fed.  828. 

54.  In  re  Haynes  &  Sons  (D.  C,  Pa.),  10  Am. 

B.  R.  18,  122  Fed.  660. 

Application  to  Tacate  order  dismissing  peti- 
tion.— The  court  will  refuse,  on  the  grround  of 
laches,  to  vacate  an  order  dismissing  a  peti- 
tion for  a  discharge,  where  the  aQplicatlon  was 
made  more  than  fire  years  after  the  petition 
was  dismissed,  and  nine  years  after  the  filing? 
of  the  petition  and  specifications  of  objections 
to    such    discharire.     Matter   of   Orerstreet    (D. 

C,  Fla.),  45  Am.  B.  R.  129,   ..  Fed.   ... 

55.  In  re  Lederer  (D.  C,  N.  T.),  10  Am.  B. 
R.  492,  125  Fed.  06. 


Delay  in  proseentien. — The  debtor  was  ad- 
judged a  bankrupt  on  January  4,  1906.  In 
June,  1006,  she  signed  an  application  for  her 
discharge  and  left  It  with  her  attorney.  Ho 
did  not  file  it  untU  April  26,  1907,  when  be 
procured  a  permissiTe  order  of  the  bankruptcy 
court  on  an  aflldavit  which  failed  to  show  that 
he  or  the  bankrupt  had  been  unavoidably  pre- 
vented from  filing  It  within  the  year.  Between 
AprU  26,  1907,  and  September  12,  1011,  neither 
the  bankrupt  nor  her  attorney  took  any  action 
to  bring  the  application  to  a  hearing.  On  the 
latter  day  they  procured  an  order  for  a  hear- 
ing on  October  16,  1011,  which  was  met  by 
creditors  by  a  motion  to  dismiss  the  applica- 
tion for  the  discharge  for  want  of  prosecution. 
Held,  the  motion  should  have  been  granted. 
The  bankrupt  failed  to  exercise  that  reason- 
able diligence  requisite  to  call  a  court  of 
equity  into  action  on  her  behalf.  Llndeka  t. 
Converse  (C  C.  A.,  8th  Clr.),  28  Am.  B.  R. 
506,  106  Fed.  618.  But  see  In  re  Glasberg  (C. 
C.  A.,  2d  Cir.),  28  Am.  B.  R.  826.  107  Fed.  886, 
holding  that  delay  in  bringing  on  the  hearing 
is  not  a  ground  for  refusing  a  discharge. 

56.  Siebert  v.  Dahlberg  (C.  C  A.,  8th  dr.), 
88  Am.  B.  R.  272,  218  Fed.  793;  In  re  Fahy 
(D.  C,  la.),  8  Am.  B.  R.  354,  116  Fed.  239;  In 
re  Knauer  (D.  C,  la.),  13  Am.  B.  R.  503,  183 
Fed.  805;  In  re  Wagner  (D.  C,  Nov.),  15  Am. 
B.  R.  100,  130  Fed.  87;  In  re  Levenstein  (D.  C., 
Conn.).  24  Am.  B.  R.  822,  180  Fed.  057;  Homer 
V.  Hamner  (C.  C.  A.,  4th  Clr.).  40  Am.  B.  B. 
817,  240  Fed.  134,  citing  Collier  on  Bankruptcy 
(11th  ed.),  347;  Matter  of  Schwarts  (D.  C, 
Ohio),  41  Am.  B.  R.  216,  248  Fed.  841. 

57.  in  re  Levenstein  (D.  C.  Conn.).  24  Am. 
B.  R.  822,  180  Fed.  057;  Matter  of  Daly  <D.  C, 
K.  Y.),  35  Am.  B.  R.  210.  224  Fed.  263.  holding 
that  section  14a  of  the  Bankruptcy  Act  ex- 
pressly forbids  the  court  or  Judge  to  make  an 
order  after  the  expiration  of  18  months  from 
the  date  of  the  adjudication  extending  the  time 
within  which  the  application  for  a  discharge 
may   be  filed. 

58.  In  re  Stone  (D.  C.  Ore.).  23  Am.  B.  B. 
24,  172  Fed.  047;  In  re  Schnabel  (D.  C.  N.  T.). 
23  Am.  B.  R.  22,  166  Fed.  383;  In  re  PulUan 
(D.  C.  Tenn.).  22  Am.  B.  R.  513.  171  Fed. 
605;  In  re  Kufller  (C.  C.  A.,  2d  Clr.),  18  Am. 
B.  R.  16.  151  Fed.  12;  In  re  Silverman  (C.  C. 
A.),  10  Am.  B.  R.  460,  157  Fed.  675;  text  cited 
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of  an  involuntaiy  bankrupt  to  apply  for  a  discharge  within  twelve  months  of 
his  adjudication  will  prevent  him  from  obtaining  a  discharge  in  a  subsequent 
voluntary  proceeding  from  debts  which  were  scheduled  in  the  prior  proceeding.** 
The  failure  of  the  bankrupt  to  apply  for  a  discharge  in  the  first  bankruptcy 
proceedings,  and  the  approval  of  the  record  of  such  proceedings  by  the  court 
without  granting  a  discharge,  are  in  effect  a  judgment  by  default  in  favor  of 
his  then  existing  creditors  that  the  bankrupt  was  not  entitled  to  a  discharge 
from  their  claims,  and  that  judgment  is  conclusive  in  favor  of  such,  creditors.*^ 
This  rule  is  also  applicable  to  a  case  where  a  partner  failed  in  the  first  proceed- 
ings against  the  partnership  to  apply  for  a  discharge  within  the  time  required ;, 
he  may  not  have  a  discharge  in  a  subsequent  proceeding  from  debts  existing 
and  provable  against  him  in  the  first  proceeding.*^ 

d.  Petition  for  dischai^e. — (l)  In  oBrrBBAL. —  The  application  for  a  dis- 
charge is  made  by  a  petition,  which  should  ^' state  concisely,  in  accordance 
with  the  provisions  of  the  act  and  the  orders  of  the  court,  the  proceedings  in 
the  case  and  the  acts  of  the  bankrupt''  ^  If  the  application  is  by  a  member 
of  a  firm,  the  petition  should  indicate  that  the  intention  is  to  bar  his  partner- 
ship liability.® 

(2)  Verification  of  petition. —  Neither  the  statute,  the  general  ordera 
nor  the  official  form  indicates  that  the  petition  must  be  verified.  In  oon- 
formity  with  the  practice  in  other  similar  proceedings  it  would  seem  more- 
suitable  to  verify  Ihe  petition.^    Being  in  the  nature  of  a  pleading,  it  should^ 

with   approral  in   In   re   Springer    (D.    C,   N.T.  Norrls   (C.   C.   A.,  8th   Clr.),  40  Am.   B.   U. 

Car.),  29  Am.  B.  R.  96,  199  Fed.  294;  Blatter  of  735,  247  Fed.  2u3. 

Warnock  (D.  C,  Tenn.),  80  Am.  B.  B.  539»  239  FaUare  of  bankrapt  to  apply  in  former  pr** 

Fed.  779;  Armstrong  r.    Norrls   (C.   C.  A.,  8th  oeedings.— Where    It   appeared   that    the   bank* 

Clr.),  40  Am.  B.  R.  735,  247  Fed.  258.  rupt   had   filed   a   prior   petition,   been  adjndi- 

Withdrawal    of    application.— An    application  cated    thereunder,    but   had   failed   within   tkm 

for  a    discharge   made   within    due   time,    but  statutory    time    to    apply   for   a    discharge,   a 

Toluntarlly  withdrawn,   Is   in  legal  effect   the  creditor  scheduled  under  the  first  petition  may 

same  as   a  faUure   to  apply   for  a   discharge  object  to  a  discharge,  as  to  him,  on  the  aecond 

within    the   time   limited    by   law.     Matter   of  application,  on  the  ground  of  faUure  to  apply 

8chwarta  (D.  C,  Ohio),  41  Am.  B.  B.  246»  248  under  the  first  petition  within  the  time  aUoi^U 

Fed.  841.         ^    ^     ^     ^  and,  while  a  discharge  on  the  second  petitiom 

An  order  of  the  bankruptcy  court  aUowlng  wiU  be  granted  as  to  other  creditors,  the  debt 

the  withdrawal  without  prejudice  of  an  appll-  of  the  objecting  creditor  wiU  be  excluded  frona 

cation  for  a  discharge  in  the  proceeding  does  ita  operation.     In  re  Westbrook   (D.  C,  Ala.)* 

not    afflrmattvely    confer    upon    the    applicant  26  Am.  B.  B.  181,  186  Fed.  414.    See  also  Bacon 

the  right  to  commence  or  maintain   a   second  y.  Buffalo  Cold  Storage  Co.  (C.  C.  A..  5th  Clr.), 

proceeding.    Armstrong  v.  Norrls  (C.  C.  A.,  8th  27  Am.  B.   R.  738,  193   Fed.  84;  Monk,  Jr.,  T. 

Clr.),  40  Am.  B.  R.  785,  247  Fed.  253.  Horn  (C.  C.  A.,  5th  Clr.),  44  Am.  B.  R.  472,  262^ 

Where,    in    prior    proeeedings,    a    bankrupt's  Fed.  12L 

discharge   was    not   In   form    refused,    but   on  The    failure    of    a    voluntary    bankrupt    to 

the   ground   that   the   bankrupt   had   faUed   to  apply  for  a  discharge,  within  the  time  limUed 

grosecute  and   to   appear  for  examination,   he  by  section  14  of  the  Bankruptcy  Act,  bars  him 

I   not   entitled   in   a   second    proceeding   to   a  from  making  such  an  appUcation,  and  a  new 

discharge   from    debts   in   the   first.     Polletv.  petition     subsequently     filed,     scheduling     tha 

m  ^®^io  ^niTi"'^    A^io'' ^* -^^^  ®*  *•  ®^^'  ^^^      same    creditors    and     the    same    indsbtadneaa^ 
Fed.  488,  103  C.  C.  A.  68.  should  be  dismissed.     Matter  of  Loughran  (C. 

AiS^'^M  'S.5''*Si^"Ti^;  H^^'k  ^,^™;t?-  ?*  C-  ^^  ^d  Clr).  33  Am.  B.  R.  850;  215  Fed.  271. 

x^;f®9i^A«    ^•i,^'k^5®iIfl'V^*'*';lu*  P.'..^"  «!•  I^   '•e  -Springer    (D.    C.    N.   Car.),  29  Am. 

Wis.),  21  Am.  B.  R.  849.  168  Fed,  718    holding  B.    R.  96,   1&9    Fed.   294;   Armstrong  V.    Norrl. 

that  in  subsequent  bankruptcy  proceedings  the  (c.  C.  A.,  8th  Or),  40  Am.  B.  R.  735,  247  Fad. 

bankrupt  will  only  be  granted  a  discharge  as  268                                                             *^       •  *«» 

to  such  debts  as  were  incurred  since  the  insti-  ®.  See    General    Order    XXXI    and    Ofliclal 

iyil?P,  ^S  t'^*  1?^"^  /??"i'^S5*^y    proceedings ;  porm    No.    57 ;    Hagar    &    Alexander's    Bankr. 

»*«'^'  oL^iS^f^^^  iP\S"  ?®«?-^'  ^v-^S-  J?-  »'ornis  (2d  ed.),  Nos.  266-268. 

fe^)    39  Im    B    n^^'^Q  V^^lT^  ^  Pnm"  ^'  ^"^  ^^   LaughUu    (D.   C,   Iowa).  8  Am.  B. 

n-ra  \r«??Ar  Af  Kin^kiS^Jn    n     n^A^'^i^S"*'  ^'  1»  »«  ^^^^'  ^80.     See  also  In  re  Hale  (D.  C. 

6    n^5J        ^  Kincald    (D.  C,  Ore.).  41  Am.  jjo.  Car.),  6  Am.  B.  R.  35,  107  Fed.  432;  In  re 

Mi'vv!r^\m  ^    iT^t^no.    in    n     L      Q^v   ^    t     lo  Carmichacl  (D.  C,  Iowa).  2  Am.  B.   R.  815.  9« 

A^'^  R^fsJ'  iTi  w5i  ^^loSin  n'  n^\  ^i'  ?^  J'ed.  504;  In  re  RisseU  (D.  C.  Iowa),  8  Am.  B. 

r.  Ri^V   ;T?^n     T«».;  ^}l'  T  ^'^'t':^J  '.12  »•  ^  ^  ^e^-  82:  in  re  McFaun  (D.  C.  Iowa). 

FaH    «?K  .^  c,  ?  •  5**^*^^  l^,K  ^"*-  ^A  ^A^*V^1  «  ^^^  B.  R.  66,  96  Fed.  592.    See  for  indlWauIl 

S.    ;   !•  ;  ®*®«®^   V.   Dshlberg    (C.   C.   A..  8th  petlUon  after  refusal  of  discharge  to  partner - 

Clr.),  83  Am.  B.  R.  272,  218  Fed.  793;  Armstrong  ship.   In  re  Felgenbaum   (C.  C.  A.,  2d  Clr.),  » 
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in  view  of  the  requirements  of  §  182,  be  verified.^  A  failure  to  object  that  the 
application  is  unverified  until  after  the  evidence  on  the  application  has  been 
heard  amounts  to  a  waiver.®®  The  elaborate  oath  prescribed  by  the  law  of 
1867  is  no  longer  necessary.®' 

(3)  Where  fileb, — ^AU  petitions  should  be  filed  with  the  clerk,  and  not 
with  the  judge  or  referee.®®  A  filing  with  the  clerk  is  deemed  a  filing  with 
the  court,  within  the  meaning  of  subsection  a,  but  a  filing  with  the  referee  is 
not  sufiicient,  unless  specially  authorized  by  court  rule.®® 

(4)  Amendments. —  The  same  liberality  in  respect  to  amendments  to 
petitions  for  discharge  e^hould  be  permitted  as  in  the  case  of  other  petitions 
in  bankruptcy  proceedings;  If  errors  are  contained  in  the  petition,  the  court 
may  direct  their  coiTection  by  amendment^®  But  such  forbearance  should 
not  be  extended  in  favor  of  a  bankrupt  whose  business  career  is  tainted,  and 
whose  conduct  toward  his  creditors  has  not  been  fair.''^  And  where  the  time  to 
file  objections  has  expired  an  amendment  to  the  petition  in  matter  of  substance  is 
•onlj  allowable  where  there  is  already  a  record  sufficient  to  justify  it.''^ 

e.  Notice  to  crediton  and  trustee. —  Creditors  are  entitled  to  at  least  thirty 
days'  notice  by  mail  of  all  hearings  upon  applications  for  discharge.™  When 
the  petition  for  a  discharge  is  duly  filed  the  clerk  may  either  himself  send  out 
the  notices,  or  the  referee  may  do  it,  upon  the  certificate  of  the  clerk  that  the 
petition  has  been  filei  It  is  usual  for  the  clerk  to  issue  an  orcler  to  show 
isause  to  creditors,  returnable  before  the  judge.  This  order  must  be  served  by 
mail.  Tn  some  districts,  local  rnle«  result  in  the  referee  ^ving  the  required 
notice  by  mailing  and  publishing  the  order  to  show  cause,  or  a  notice  of  its 
pendency,  and  then  returning  the  proofs,  with  a  certificate  of  conformity,  to 
the  derk  in  time  for  the  return  day.*^*  Personal  service  of  the  notice  is  not 
required;  the  ofiicial  form  (Form  No.  67)  indicates  that  the  notice  be  pub- 


Am.  B.  R.  605,  121  Fed.  60.  Compare  for  rule 
under  law  of  1867,  In  re  Pieraon,  Fed.  Caa. 
11,153. 

64.  In  re  Glasa  (D.  C,  Tenn.),  0  Am.  B.  R. 
804,  110  Fed.  600;  In  re  Brown  (C.  C.  A.,  5th 
Cir.),  7  Am.  B.  R.  252,  112  Fed.  40. 

The  petition  la  »  pleadinir  of  fact  and  ahould 
IM  Terifled.  In  re  Taylor  (D.  C,  Ala.),  26  Am. 
B.  R.  143,  147,  188  Fed.  470,  where  the  court 
•ays:  ''Inasmuch  aa  the  official  form  of  appli- 
cation for  discharge  contains  the  averment  that 
the  bankrupt  baa  duly  surrendered  aU  his 
property  and  rights  of  property  and  haa  fully 
complied  with  all  the  requirements  of  the  act 
and  the  orders  of  the  court  touchin^r  his  bank- 
ruptcy,  and  inasmuch  as  this  averment,  with- 
^out  further  proof,  in  the  absence  of  objections 
illed,  entitles  the  bankrupt  to  his  discharge,  it 
seems  to  me  it  ahould  be  considered  a  pleading 
«f  fact  requiring  verification." 

65.  In  re  Taylor  (D.  C,  Ala.),  26  Am.  B.  B. 
148,  188  Fed.  470. 

66.  In  re  Taylor  (D.  C,  Ala.),  26  Am.  B.  B. 
143,  147,  188  Fed.  470. 

67.  Act  of  1867,  I  20,  R.  8.,  i  5,108  (as  amended 
by  Act  of  July  26,  1876),  post, 

68.  See  Bankr.  Act,  |  38-a(4)  and  General 
Order  XII (3);  In  re  Sykes  (D.  C,  Tenn.),  6 
Am.  B.  R.  264,  106  Fed.  660. 

60.  In  re  Hockman  (D.  C,  Pa.),  80  Am.  B.  B. 
-«21,  200  Fed.  330. 

In   the   Sovthem   DIstrlet   of   New   York   the 

-'Oflice   of  the   referee   is,   by   force   of  District 

Court    Rule    II,   the    office    of   the   court,    and 

filing  a  petition  for  discharge  with  the  referee 

•confers    Jurisdiction.      In    re    Pincns    (D.    C, 


N.  Y.),  17  Am.  B.  R.  331,  147  Fed.  621.  No 
such  rule  exists  In  the  Northern  District  of 
Alabama  and  it  has  been  held  that  a  filing 
with  the  referee  is  not  a  filing  with  the  court. 
In  re  Taylor  (D.  C,  Ala.),  26  Am.  B.  R.  143, 
188  Fed.  470. 

70.  Mahoney  v.  Ward  (D.  C,  N.  Car.),  8  Am. 
B.  R.  770,  100  Fed.  278;  In  re  Meyers  (D.  C. 
N.  Y.),  8  Am.  B.  R.  260,  07  Fed.  758. 

71.  In  re  Gross  (Ref.,  N.  Y.),  5  Am.  B.  R.  271, 
affirmed  by  Judge  Brown  of  the  Southern 
District  of  New  York  without  opinion. 

78.  See  In  re  Gift  (D.  C,  Pa.),  12  Am.  B.  B. 
244,  130  Fed.  230. 

78.  Bankr.  Act,  |  58-a(0) :  Matter  of  Lang- 
feldt  (D.  C,  Fla.),  41  Am.  B.  R.  686,  268  Fed. 
458. 

SWliuro  t#  give  noilee^-Tbe  mere  fact  that 
the  receiver  of  a  creditor,  whose  name  and 
address  appeared  In  the  proofs,  did  not  receive 
notice,  beoiuse  the  creditor's  name  did  not 
appear  In  the  schedules,  is  not  sufficient  to  set 
aside  the  order  granting  the  discharge.  In  re 
Frits  (D.  C,  N.  Y.),  28  Am.  B.  R.  84,  173  Fed. 
660. 

74.  This  practice  is  recommended.  For 
sample  mlea  and  forms,  see  Rules  X  and  XT, 
No.  Dist.  of  N.  Y.,  1  N.  B.  100;  and  forms  S.  & 
T.  Brie  County  (N.  Y.)  Dlst.,  1  N.  B.  N.  123;  In 
re  Sykes  (D.  C,  Tenn.),  6  Am.  B.  B.  264,  106 
Fed.  660. 

Forma  of  order  to  show  cause  and  certificate 
of  conformity,  see  Supplementary  Forms  Nos. 
108,  100;  Hagar  &  Alexander's  Bankr.  Forms 
(2d  ed.).  Forms  Nos.  267,  26& 
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lisihed  in  a  designated  newspaper,  and  ^'  that  the  clei^  shall  send  by  mail  to  all 
known  creditors  copies  of  said  petition  and  this  order,  addressed  to  them  at 
their  places  of  residence  as  stated;"  this  practice  should  be  observed,  and.  if  it 
is  the  validity  of  the  discharge  is  not  affected  by  lack  of  personal  notice  to 
creditors.''*  The  practice  is  not  uniform  throughout  the  country;  local  rules 
or  customs  should  always  be  ascertained.  Everywhere,  however,  all  creditors 
and  persons  in  interest  must  have  at  least  ten  days'  notice  of  the  hearing.  Not 
only  should  ci-editors  be  notified  of  the  application  for  discharge,  but  they  are 
entitled  to  notice  of  the  bankruptcy  so  that  they  may  file  their  claims  and  be 
prepared  to  oppose  the  discharge;  if  no  meeting  of  creditors  is  called,  it  is 
sometimes  required  by  court  rule  that  the  bankrupt  see  that  the  creditors  are 
notified  of  the  bankruptcy. ^^  The  mailing  of  the  notice  in  the  manner  pre- 
scribed by  statute  will  be  sufficient  even  if  not  received  and  read  by  creditors." 

IV.    HEARING  ON  APPLICATION  FOR  DISCHARGE. 

a.  Appearances. —  Upon  the  filing  of  the  application  and  the  giving  of  notice 
a  creditor  opposing  the  application  must  enter  his  appearance  in  opposition 
thereto  on  -flie  day  when  the  creditors  are  required  to  show  cause/®  This 
requirement  should  be  strictly  followed.''*  The  filing  of  objections  by  a  creditor 
is  equivalent  to  the  appearance  which  the  rule  requires.^  The  appearance  must 
be  entered  on  the  day  of  the  return,®^  and  if  olgections  are  filed  on  such  day 
it  will  be  sufficient.  The  appearance  may  be  entered  at  any  time  during  sudb 
day,  and  it  is  error  to  deny  the  right  to  enter  an  appearance,  because  a  creditor 
failed  to  appear  at  the  hour  appointed.^  The  court  may,  in  its  discretion, 
extend  the  time  within  which  the  creditor  may  enter  his  appearance  in 
opposition  to  a  bankrupt's  disdiarge  even  after  the  expiration  of  the  time 
limit  provided  in  the  general  order.^   The  appearance  may  be  made  by  the 


76.  Hanover  National  Bank  y.  Moyses,  186 
U.  S.  181,  8  Am.  B.  R.  1,  46  L.  ed.  1113,  in 
which  the  court  said:  "  Creditoro  are  bound 
by  the  proceedings  in  distribution,  on  notice 
by  publication  and  mail,  and  when  jurisdic- 
tion has  attached  and  been  exercised-  to  that 
extent,  the  court  has  jurisdiction  to  decree 
d&sdharge,  if  sufficient  opportunity  to  show 
cause  to  the  contrary  ia  afforded,  or  notice 
given  in  the  same  way.  The  determination 
of  the  $tatu8  of  the  honest  and  unfortunate 
debtor  by  his  liberation  from  encumbrance 
or  future  exertion  is  a  matter  of  public  con- 
cern, and  Congress  has  power  to  accomplish 
it  throughoit  the  United  States  by  proceed- 
ings at  ttke  debtor's  domicile.  If  such  notice 
to  those  who  may  be  interested^  in  opposing 
diecharge,  is  provided  to  be  given,  that  is 
sufficient.  Service  of  process  or  personal  no- 
tice is  not  essential  to  the  bindmg  force  of 
the  decree*" 

76.  In  re  WoUowitz  (C.  C.  A.,  2d  Cir.), 
27  Am.  B.  B.  558,  192  Fed.  105,  in  which  case 
it  was  held  that  Bankruptcy  Bule  20  (So. 
Dist.,  N.  Y.),  providing  that:  "If  the  first 
meeting  of  cremtors  is  not  called  and  the  ex- 
amination of  bankrupt  at  such  meeting  be- 
gun, carried  on  and  completed  before  the  dis- 
charge is  filed,  the  referee  is  directed  to  cer- 
tify such  facts  to  the  court,  and  thereupon, 
upon  notice  to  the  bankrupt,  an  application 
to  dismiss  the  petition  for  disdiarge  may 


be  made,"  is  not  obnoxious  to  the  bankruptcy 
act  and  void,  as  adding  a  new  ground  for 
the  refusal  of  a  discharge,  since  it  merely 
provides  for  the  details  of  the  form,  manner 
and  time  of  giving  notice  of  the  application 
for  a  discharge. 

77.  In  re  Downing  (D.  C,  N.  Y.),  28  Am. 
B.  R.  778,  199  Fed.  329. 

78.  General  Ord^er  XXXII,  and  cases  cited 
thereunder.    See  Am.  B.  R.  Dig.,  f  1,035. 

79.  Appearances  must  be  entered  as  re- 
quired in  General  Order  XXXII;  In  re 
Grant  (D.  C.»  Pa.),  14  Am.  B.  R.  398,  135 
Fed.  889;  In  re  Clothier  (D.  C,  Pa.),  » 
Am.  B.  R.  203,  108  Fed.  199. 

Failure  to  enter  an  appearance  on  the 
return  day  precludes  the  creditor  from  there- 
after appearing  and  filing  specifications.  In 
re  Ginsberg  (D.  C,  Pa.),  Iz  Am.  B.  R.  459, 
130  Fed.   627. 

80.  In  re  (Magen  Bros.  (C.  O.  A.,  3d  Cir.)» 
27  Am.  B.  R.  729,  192  Fed.  883. 

81.  In  re  Young  (D.  C,  Pa.),  20  Aio. 
B.  R.  697,  162  Fed.  912;  In  re  Orant  (<D.  C.» 
Pa.),  14  Am.  B.  R.  398,  135  Fed.  889;  bt  T» 
Gingsburg  (D.  C,  Pa.),  12  Am.  B.  R.  iS», 
130  Fed.  627. 

8S.  In  Te  Barrager  (D.  C,  Iowa),  27  Ana. 
B.  R.  366,  191  Fed.  247. 

83.  In  re  Levin  (C.  C.  A.,  1st  Cir.),  23 
Am.  B.  R.  846,  176  Fed.  177. 


§  14.b.] 


Specifications  of  Objections. 


851 


creditor  in  person  or  by  an  attorney  "  who  shall  be  an  attorney  or  counsellor 
authorized  to  practice  in  the  circuit  or  district  court"  "  On  the  call  of  the 
cafie  on  the  return  day,  if  no  appearance  is  entered  or  filed,  and  the  statutory 
facte  as  to  time,  publication  and  ihailing,  etc.,  appear,  a  discharge  follows.^ 
The  judge  does  not,  as  a  rule,  investigate  furlher.  ®  The  bankrupt  should  be 
ordered  to  attend  upon  the  hearing  if  the  creditors  so  request.^  The  failure 
to  appear  on  the  return  day  will  ordinarily  preclude  a  creditor  from  subse- 
quently filing  specifications  of  objections.®*  An  objection  going  to  the  juris- 
diction cannot,  it  seems,  be  made  for  the  first  time  on  the  application  for  a 
discharge.®*  Thus,  the  objection  that  a  bankrupt  is  a  non-resident  will  not  be 
considered.®^ 

b.  Speoiiloations  of  objectioiisv— (1)  In  obnesal. —  If  an  appearance  is  made 
in  opposition  to  the  discharge  by  any  party  in  interest,  such  party  must  file 
a  specification  in  writing  of  the  grounds  of  his  opposition  within  ten  days 
thereafter.®^  The  purpose  of  such  specifications  is  to  give  the  bankrupt  notice 
of  the  particular  conduct  of  his  which  is  chaUenged  as  an  objection  to  his 
discharge.®^ 

(2)  Time  and  place  of  piling. —  The  ten  days*  requirement  should  be 
followed,  and  may  only  be  excused  upon  reasons  satisfactory  to  the  court.®® 
Under  the  general  order  the  time  may  be  enlarged  by  the  judge,  or,  in  given 
circumstances,  a  late  specification  may  be  filed  nunc  pro  tuner*  The  hearing 
must  then  go  on  '^  at  such  time  as  will  give  parties  in  interest  a  reasonable 
opportunity  to  be  fully  heard."  It  must  be  before  the  judge  or  before  a  special 
master  appointed  for  that  purpose ;  a  jury  cannot  be  demanded.®*^ 

(3)  Who  may  pile  specifications. — Subsection  5  as  amended  by  the 
amendatory  act  of  1910  limits  the  right  to  oppose  to  parties  in  interest,  or 


84.  General  Order  IV,  Bankr.  Act,  {  1(0). 
In  re  Gasser  (C.  C.  A.,  Sth  Cir.),  6  Am.  B.  R. 
92,  104  Fed.  63f,  in  which  the  court  held  that 
an  attorney  at  law  admitted  to  practice  in  the 
district  court,  who  enters  his  appearance  and 
flies  objections  to  the  discharge  of  a  bankrupt 
must  be  presumed  to  have  authority  so  to  do 
without  any  special  written  power  of  attorney 
to  take  such  action.  See  Creditors  t.  Williams, 
Fed.  Cas.  3,379;  In  re  Palmer,  Fed.  Cas.  10,682; 
In  re  McVey,  Fed.  Cas.  8,082. 

80.  See  In  re  MarshaU  Paper  Co.  (C  C.  A., 
1st  Cir.),  4  Am.  B.  B.  468,  102  Fed.  872;  Talcott 
T.  Friend  et  al.  (C.  C.  A.,  7th  Cir.),  24  Am.  B. 
R.  708,  713,  179  Fed.  676. 

86.  In  re  Royal  (D.  C,  No.  Car.),  7  Am.  B.  R. 
686,  113  Fed.  140. 

Failure  of  trustee  or  ereditor  to  flle  speelflca- 
tlens. — ^Where  on  petition  for  discharge  both 
the  trustee  and  the  referee  who  has  adminis- 
tered the  estate  report  that  the  bankrupt  ought 
not  to  be  discharged;  but  neither  the  trustee 
nor  any  creditor  has  filed  specifications  of 
objection,  the  referee  may  direct  that  a  credi- 
tors* meeting  be  caUed  to  consider  whether 
the  trustee  should  be  authorised  to  file  objec- 
tions. This  is  as  far  as  the  court  of  its  own 
motion  can  go.  Matter  of  Whitney  (D.  C, 
Mass.).  41  Am.  B.  R.  M8,  250  Fed.  1000. 

87.  See  discussion  under  Section  Seven  of 
this  work,  ante.  In  re  Shanker  (D.  C,  Pa.),  15 
Am.  B.  R.  109,  138  Fed.  862. 

88.  In  re  Ginsberg  (D.  C,  Pa.),  12  Am.  B.  R. 
409,  180  Fed.  627;  In  re  Chase  (D.  C,  Mass.),  26 
Am.  B.  R.  456,  186  Fed.  408;  In  re  Eldom,  Fed. 
Cas.   4,814. 

The  i9peanuiee  of  the  parties  before  the 
referee  and  the  acquiescence  of  the  objecting 
ereditor  in  the  promding  thereunder  cure  any 
infirmities  that  may  exist  in  the  application. 
IB  re  Taylor  (D.  C,  Ala.),  26  Am.  B.  R.  143, 
188  Fed*  479. 

89.  Allen  i  Co.  T.  Thompson,  10  Fed.  116.    In 


re  Ires,  Fed.  Cas.  7,115;  In  re  Polakoff  (Bef., 
N.  Y.),  1  Am.  B.  R.  308. 

96.  In  re  Goodale  (D.  C,  N.  Y.),  6  Am.  B.  R. 
408,  109  Fed.  788. 

91.  General  Order  XXXII;  In  re  Albrecht 
(D.  C,  Pa.),  5  Am.  B.  R.  223,  104  Fed.  974. 

92.  In  re  Hlrsch  (D.  C,  Tenn.),  2  Am.  B.  B, 
715,  96  Fed.  468. 

98.  In  re  Clothier  (D.  C,  Pa.),  6  Am.  B.  B, 
208,  108  Fed.  199. 

Time  of  filing.— Objections  to  a  bankrupt's 

discharge  must  be  filed  with  the  clerk,  within 

10  days  after  the  "  show  cause  '*  hearing,  and 

a  motion  to  dismiss  must  be  granted  where 

they  have  not  been  so  filed,  unless  the  time 

is  enlarged  in  accordance  with  General  Girder 

XXXn.     Matter  of  Kendrick  &  Oo.   (D.  C, 

Vt.),  35  Am.  B.  R.  630,  2^26  Fed.  980. 

94.  In  re  Grefe,  Fed.  Cas.  5,794;  In  re 
Fl-ice  (D.  C,  Iowa),  2  Am.  B.  R.  674,  9« 
Fed.  611. 

Time  of  filing;  extended.—  The  district 
judge  may,  in  his  discretion,  extend  the  time 
within  which  a  creditor  may  enter  his  ap- 
pearance and  file  specifications  in  opposition 
to  a  bankrupt's  discharge.  In  re  Levin  (O, 
C.  A.,  Ist  Cir.),  23  Am.  B.  R.  845,  176  Fed. 
177. 

Failure  to  file  spedficationa  within  the 
time  limited  by  General  Order  ^  can  only 
be  excused  upon  reasons  satisfactory  to  the 
court.  In  re  Clothier  (D.  C,  Pa.),  6  Am.  B« 
R.  203,  108  Fed.  199. 

95.  Compare  Bankr.  Act,  S  19.  A  faxj- 
trial  was  possible  under  the  former  law. 
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the  trustee  -when  duly  authorized  by  a  meeting  of  the  creditors  called  for  iiiat 
purposa  The  meeting  which  authorizes  the  truBtee  to  oppose  the  discharge; 
may  be  called  by  the  referee ;  it  is  not  necessary  that  the  district  judge  should 
specially  authorize  the  meeting.®*  A  party  in  interest  is  meant  to  indude  only 
a  party  who  has  some  pecuniary  interest  in  the  discharge.®^  Specifications 
may  be  filed  by  any  person  having  a  pecuniary  interest  in  resisting  the  dis- 
charge of  the  bankrupt,  as  one  owning  an  "  unliquidated  claim,"  ^  or  where 
the  party  holds  an  equitable  claim  only  against  the  estate,®^  or  is  the  assignee 
of  a  judgment,  scheduled  in  the  name  of  the  original  creditor,^^  or  where  hi^; 
claim  is  being  contested, ^^^  even  though  such  person  has  not  proven  a  debt^^**^ 
or  his  debt  is  no  longer  provable. ^^  If  the  bankrupt's  schedule  contains  the 
name  of  a  creditor,  it  is  prima  facie  evidence  that  such  creditor  is  entitled  to 
oppose  the  bankrupt's  discharge.  ^^*  If  the  claim  is  barred  by  the  statute  of 
limitations  between  the  filing  of  objections,  aifd  the  hearing  thereon,  the 
objecting  creditor  does  not  lose  his  right  to  oppose  the  discharge  because  the 
right  to  plead  the  statute  is  a  personal  right  which  may  be  waived  by  the 
debtor.^^  If  the  limitation  had  not  expired  at  the  time  of  bankruptcy  the  debt 


96.  In  re  Reiff  (D.  0.,  Pa.),  29  Am.  B.  R. 
763,  205  Fed.  399. 

97.  Pecuniary  interest — In  re  Price  (D. 
O.,  lima.),  2  Am.  B.  R.  674,  96  Fed.  611. 
In  the  case  of  In  re  Levey  (D.  C.»  N.  Y.), 
13  Am.  B.  R.  312,  133  Fed.  672,  the  court 
said:  ''The  court  is  of  the  opinion  that  it 
was  the  purpose  of  ConflTess  to  enable  any 
X>erson  having  a  personal  peconiary  interest 
or  a  representative  pecnniary  interest  In  pre- 
venting a  discharge,  to  oppose  the  discbarge 
of  the  bankrupt.^ 

The  term  ''parties  In  Interest''  Includes  all 
creditors  who  have  had  their  claims  allowed 
and  who  have  participated  in  the  distribution 
of  the  insufficient  assets.  Talcott  v.  Friend  et 
aL  (C.  C.  A.,  7th  Cir.),  24  Am.  B.  R.  708,  718, 
179  Fed.  676. 

The  executor  or  administrator  of  a  de- 
eeased  creditor  of  the  bankrupt,  who  had 
proved  his  claim,  it  seems,  may  file  specifica- 
tions of  objection.  In  re  Levey  (D.  GL,  N. 
Y.),  13  Am.  B.  R.  312,  133  Fed.  672. 

Tbe  referee  is  not  a  party  in  Interest. 
MaUer  of  Wale/h  (G.  O.  A.,  7th  Or.),  43  Am. 
B.  R.  266,  266  Fed.  653. 

99.  Ex  parte  Traphagen,  Fed.  Cas.  14,140; 
In  re  Shepard,  Fed.  Cas.  12,763 ;  In  re  Smith, 
Fed.  Cas.  12,977;  In  re  Boutelle,  Fed.  C5as. 
1,706;  Books  Case,  Fed.  Cas.  1,637;  In  re 
Lev€y  (D.  C,  N.  Y.),  13  Am.  B.  R.  312, 
133  Fed.  672,  quoting  Collier  on  Bankruptcy 
6th  £d.),  p.  172.  ifie  plaintiff  in  an  action 
on  a  promissory  note,  in  which  the  bankrupt 
denies  liability  is  a  party  interested  to  such 
an  extent  as  to  enable  him  to  object  to  a 
discharge.  In  re  Cbnroy  (D.  C,  Pa.),  14 
Am.  B.  R.  249,  134  Fed.  764. 

An  aUegation  that  the  olbjector,  "being 
interested  €lb  a  creditor  in  the  estate  of 
Jacob  Kathanson,  a  bankrupt,  does  hereby 
impose,'*  etc.,  is  suflScient  to  show  that  the 
objecting  creditor  is  one  of  the  parties  in  in- 
terest. Matter  of  Nathanson  (D.  C,  N.  Y.), 
19  Am.  B.  R.  66,  166  Fed.  646. 

99.  In  re  Tebbetts,  Fed.  Cas.  No.  13,817; 
In  re  Conroy  (D.  C,  Pa.),  14  Am.  B.  B. 
249,  262,  194  Fed.  764. 


100.  Haley  v.  Pope  (C.  C.  A.,  9th  Cir.), 
30  Am.  B.  R.  644,  206  Fed.  266. 

101.  In  re  Belden,  Fed.  Ou.  \Nb.  1,238; 
In  re  Conroy  (D.  C,  Pa.),  14  Am.  B.  R.  249, 
262,  134  Fed.  764. 

102.  In  re  Price  (D.  C,  Iowa),  2  Am.  R 
R.  674,  96  Fed.  611;  (Matter  of  Nathanaon 
(D.  C,  N.  Y.),  19  Am.  B.  R.  66,  156  Fed. 
645;  Haley  ▼.  Pope  jO.  €.  A.,  9th  Cir.),  30 

Am.  B.  R.  644,  206  Fed.  266;  Matter  of  Arm* 
Btrons:  (D.  C,  Cal.),  40  Am.  B.  R.  770,  248  Fed. 
292.  This  was  not  so  under  tbe  former  law. 
Compare  In  re  Murdock,  Fed.  Cas.  9,939.  See 
also  In  re  Beldon,  Fed.  Cas.  1,288,  and  In  re 
Bush,  Fed.  Cas.  2.222. 

108.  Matter  of  Bimherg  (D.  C,  K.  Y.),  9 
Am.  B.  R.  601,  121  Fed.  942;  In  re  Conroy 
(D.  C,  Pa.),  14  Am.  B.  R.  249,  134  Fed.  764. 
A  creditor  who  has  been  paid  in  fall  cannot 
oppose  discharge.  In  re  Harr  (D.  C,  Md.), 
14  Am.  B.  R.  213,  143  Fed.  421.  Kor  can  m 
creditor  whose  debt  ia  barred  by  the  atatnto 
of  limitations.    In  re  Bnrk,  Fed.  Oaa.  2,156k 

Creditor  who  refoaes  to  anbmlt  daiaiL— 
A  creditor  may  prove  his  claim  for  goode  ob- 
tained by  a  false  financial  statement  and  op- 
pose the  discharge;  but,  if  he  will  not 
liquidate  his  claim,  and  pereiats  in  proceed- 
ing in  another  jurisdiction  on  the  theory 
tnat  tbe  debt  is  not  provable  and  not  dis- 
chargeable, he  is  not  entitled  to  oppose  tte 
discharge.  Matter  of  Menzin  (D.  Cf.,  N.  Y.), 
37  Am.  B.  R.  468,  233  Fed.  333. 

104.  In  re  Barrager  (D.  C,  la.),  27  Am. 
B.  R.  366,  191  Fed.  247. 

105.  Statute  of  limitations.— In  the  ease 
of  In  re  Westbrook  (D.  C,  Ala.),  26  Am. 
B.  R.  181,  182,  186  Fed.  414,  the  court  said: 
''This  matter  comes  on  to  be  heard  upon 
the  dbjection  of  a  creditor  to  the  applica- 
tion of  the  bankrupt  for  his  discharge.  The 
bankrupt  denies  the  rigiht  of  the  objecting 
creditor  to  appear  and  object  as  a  party  in. 
interest,  because  his  claim  has  beoome  bamd 
by  the  statute  of  limitations,  after  the  filing 
of  the  specifications  of  objections,  but  b^ors 
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is  provable.*^  A  creditor  having  a  claim  which  is  not  dischargeable  may  not  be 
heard  in  opposition. ^^  Where  petitioners  simply  allege  that  they  are  credi- 
tors of  the  bankrupt,  it  is  insufficient  to  show  that  they  are  '^parties  in 
interest"  *^  If  a  member  of  a  firm  files  objections  he  must  show  that  he  is 
^acting  with  the  consent  of  the  other  members.'^  It  was  held  under  the  law 
prior  to  the  amendment  of  1910  that  a  trustee  is  a  '^  party  in  interest "  and 
may  file  objections^  when  it  appears  that  he  is  seeking  to  recover  from  the  bank- 
rapt  property  alleged  to  belong  to  the  estate."^  Under  the  law  as  amended  he 
is  not  a  party  to  ^e  proceedings  until  he  has  been  authorized  to  appear  by  a 
creditors'  meeting,*^  and  proof  of  the  trustee's  authority  is  not  waived  by  poirpr 
to  trial.^'^^  And  when  so  authorized  he  is  entitled  to  exercise  the  same  rights 
as  other  parties  in  interest.^  In  Pennsylyania  a  creditor  may  prosecute  his 
objections  to  the  diachai^  of  a  bankrupt,  in  forma  pauperis?^ 

(4)  FoKM  AND  contents  OF  SPECIFICATIONS. — (I)  hi  general. — Official 
Form  No.  58  should  be  followed  in  preparing  the  specifications.  It  will 
require  modification  to  meet  the  circumstances  of  the  particular  case.  They 
should  be  in  writing,  and  should  contain  all^ations  sufficient  to  show  that  all 
essential  facts  exist  bringing  the  opposition  within  the  grounds  specified  by 
the  statute.  ^^     Specifications  must  be  clear  and  unequivocal,  and  contain 


the  hearing  of  the  application.  The  statute 
of  limitationB  does  not  destroy  the  cause  of 
■action,  but  merely  affects  the  remedy.  If 
not  speciaUy  pleaded  hy  the  debtor,  when 
the  cudm  is  sued  on,  judgment  would  go 
against  him.  The  defense  is  personal  and 
waived  by  a  failure  to  plead.  In  view  of  the 
nature  of  the  defense  there  is  left  in  the 
creditor  a  subsisting  cause  of  action  m  spite 
of  the  running  of  the  statute.  He  Is  there- 
fore a  party  in  interest,  ever  thereafter.  In 
resisting  the  discharge.  Again,  when  the 
•pecification  of  objection  was  filed  by  the 
creditor,  the  statute  had  not  run.  He  was 
then  a  party  in  interest,  and  it  seems  to  me 
the  time  as  of  which  this  interest  is  io  be 
determined  is  the  time  of  the  beginning  of 
the  opposition  to  a  discharge." 

108.  See  discussion  under  Section  Sixty- 
three,  sub-'heading  ''Debts  outlawed  by  stat- 
ute of  limitations." 

107.  In  re  Servls  (D.  €.,  Iowa),  15  Am.  B. 

R.  a71,  140  Fed.  222;  In  re  Maples   (D.  O., 

Mont.),  5  Am.  B.  R.  426,  105  Fed.  919;  In 

re  Main  (D.  C,  Iowa),  30  Am.  B.  R.  547,  205 

Fed.  421.    Contra,  Matter  of  Armstrong  (D. 

C,  OsL),  40  Am.  B.  R.  770,  248  Fed.  292. 

Credlter  who  Ijm  proved  dalm.— Although  a 
bankrupt  is  not  entitled  to  be  discharged  from 
debts  frsndnlently  contracted,  a  creditor  who 
has  proved  a  claim  and  from  whom  goods  have 
been  obtained  by  bankrupt  under  a  false  prop- 
erty statement  In  writing,  may  validly  contest 
bankrupt's  application  for  a  discharge.  Matter 
of  Reed  (D.  C,  OkL),  26  Am.  B.  B.  286,  191 
Fed.  920. 

108.  In  re  Chandler  (C.  C.  A.,  7th  dr.), 
14  Am.  B.  R.  612,  138  Fed.  687,  holding 
that  the  petition  should  show  that  the  peti- 
tioners have  at  the  time  provable  debts 
against  the  bankrupt  which  will  be  affected 
by  his  discharge;  In  re  Barrager  (D.  C, 
Iowa),  27  Am.  B.  B.  866,  191  Fed.  247,  hold- 
ing creditors  named  In  the  bankrupt's  sched- 
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nles  are  prima  faoie  creditors  entitled  io 
oppose  diseharffe. 

100.  In  re  Hendrick  (D.  C,  Ky.),  16  Am. 
B.  R.  218,  143  F0d.  647. 

110.  In  re  Lev^  <D.  O.,  N.  Y.),  13  Am. 

B.  R.  312,  133  Fed.  672;  In  re  Hockman 
(D.  C  Pa.),  30  Am.  B.  R.  021,  209  Fed. 
330. 

111.  In  re  Hockman  (D.  C,  Pa.),  80  Am.  B.  R. 
921,  209  Fed.  880;  Matter  of  White  (C.  C  A., 
9th  ar.),  41  Am.  B.  R.  4S8»  248  Fed.  116. 

lllA.  Matter  of  White  (C.  C.  A.,  9th  Clr.).  41 
Am.  B.  R.  468,  248  Fed.  116. 

112.  Bffeoi  of  AnthariaMfcloa  ef  trnitee  to 
oppose  dieeharge. — ^ITnder  section  14-b  of  the 
bankruptcy  act,  where  a  majority  of  the 
creditors  both  in  number  and  amount  have 
authorised  the  trustee  to  oppose  a  bankrupt's 
discharge,  he  is  entitled  to  exercise  the  same 
rights  which  *^arties  in  interest"  may  ex- 
ercise as  a  matter  of  course,  including  «*a 
reasonable  opportunity  to  be  fully  heard;*'  and 
the  right  to  exercise  such  authority  having 
been  granted  or  perfected  as  contemplated  by 
the  statute,  the  court  or  referee  cannot  with- 
hold it  or  annex  conditions  which  are  repug- 
nant to  its  free,  or  at  least  reasonable,  exer- 
cise, such  as  denying  him  reimbursement  for 
his  costs  and  reasonable  expenses  and  impos- 
ing the  condition  that  the  final  settlement  of 
the  estate  shall  not  be  delayed  for  more  than 
sixty  daya  In  re  Churchill  (D.  C,  Wis.),  28 
Am.  B.  B.  608,  197  Fed.  111. 

lldL  In  re  Guilbert  (D.  C,  Pa.),  18  Am.  B. 
R.  330,  154  Fed.  676. 

114  See  also  Supplementary  Forms,  No. 
Ill;  Hagar  ft  Alexander's  Bankr.  Forms  (2d 
Ed.),  No.  274. 

Form  and  contents  of  tpedilcatloiia. —  In 
re  Peacock  (D.  C,  No.  Oar.),  4  Am.  B.  R. 
136,  101  Fed.  660;   In  re  Quackenbush   (D. 

C,  N.  Y.),  4  Am.  B.  R.  274,  102  Fed.  282; 
In  re  Kaiser  (D.  C,  Minn.),  3  Am.  B.  R. 
767,  99  Fed.  689;  Matter  of  Brincat  (D.  C, 
Ala.),  37  Am.  B.  R.  587,  233  Fed.  811;  Mat- 
ter of  Epetein  (D.  C,  Fla.),  40  Am.  B.  R.  406, 
248  Fed.  101. 
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specific  ayerments  of  facts;  they  should  be  pleaded  with  greater  particularity 
than  complaiiits  in  civil  actions;  indeed,  they  more  nearly  resemble  indict- 
mentSy  especially  if  the  commission  of  one  of  the  offenses  against  the  law  is 
relied  on,^^  although  the  strict  rules  applicable  to  indictments  may  not 
apply."^  Allegations  must  be  specific  and  of  such  a  character  that  their 
sufficiency  may  be  met  by  demurrer,  or  by  exceptions  analogous  to  those 


A  epecification  of  objection  to  a  bank- 
rupt's discharge  alleging  that,  within  the 
four  months'  period,  the  bankrupts  trans^ 
ferred,  remoTed,  destrojed  or  concealed  their 

Sroperty,  with  intent  to  hinder,  delay  and 
efraud  their  creditors,  in  that,  about  a 
week  prior  to  the  filing  of  the  petition,  and 
at  other  times,  they  removed  and  concealed 
large  quantities  of  merchandise  in  a  certain 
house,  with  intent  to  hinder,  delay,  and  de- 
fraud their  creditors,  is  sufficient.  Ifilgraum 
▼.  Ost  (D.  C,  Pa.),  12  Am.  B.  R.  306,  1^ 
Fed.  S27. 

Where  the  written  specifications  are  that 
the  bankrupt  has  '^  concealed  part  of  his 
effeeta  from  the  court,"  and  has,  ''in  con- 
templation of  becoming  a  bankrupt,  made 
payments,  transfers,  and  assicnmeo^a  of  his 
property  for  the  purpose  of  preferring  a 
creditor  having  a  claim  against  him,  and 
to  -prevent  the  same  from  oomins  into  the 
bands  of  the  trustee,  such  specifications  are 
not  sufficiently  definite  and  are  too  vague 
and  general  to  prevent  the  discharge  of  the 
bankrupt.  In  re  Hizon  (D.  C,  Iowa),  1 
Am.  B.  R.  610,  93  Fed.  440. 

An  allegation  that  said  bankrupts,  ,with 
intent  to  conceal  •  their  financial  condition, 
did  destroy,  through  the  agency  of  their 
regularly  authorize  bookkeeper,  canceled 
cheeks  drawn  b^  them,  and  also  the  check 
stubs,  from  which  such  condition  might  be 
ascertained,  is  sufficiently  specific.  God- 
schalk  Co.  v.  Sterling  (C.  C.  A.,  3d  Oir.), 
12  Am.  B.  R.  302,  129  Fed.  680.  But  it  has 
been  held  that  a  specification  of  objection  to 
a  bankrupt's  discharge  that  said  tttnkrupts, 
with  intoit  to  conceal  their  financial  con- 
dition, have  destroyed,  concealed,  or  failed 
to  keep  books  of  account  or  record,  from 
which  such  condition  might  be  ascertained, 
is  insufficient,  because  it  follows  the  words 
of  the  statute.  Milgraum  v.  Ost  (D.  C., 
Pa.),  12  Am.  B.  B.  306,  129  Fed.  827. 

Criminal  concealment.  —  ^Specifications 
must  aver  scienter  and  all  essential  facts 
necessary  to  establish  the  commission  of  the 
offfense.  In  re  Kaiser  (D.  €.,  Minn.),  3  Am. 
B.  R.  767,  99  Fed.  689;  Matter  of  Wetmore 
(Ref.,  N.  T.),  6  Am.  B.  R.  703. 

116.  Clear,  positive  and  direct.— Specifica- 
tions in  opposition  to  a  bankrupt's  applica- 
tion for  a  discharge,  and  the  proofs  in  sup- 
port thereof,  should  be  clear,  positive,  and 
direct.  The  opposing  creditor  or  creditors 
must  distinctly  allege  and  prove  one  or  more 
of  the  statutory  grounds  for  refusing  a  dis- 


charge. In  re  (BAcGum  (D.  C,  Nev.),  4  Am. 
B.  R.  459,  102  Fed.  743.  See  also  In  re 
Thomas  (D.  €.,  Iowa),  1  Am.  B.  R.  616,  92 
Fed.  912;  In  re  Holman  (D.  C,  Iowa),  1  Am. 

B.  R.  600,  92  Fed.  512;  In  re  Hixon  (D.  C. 
Iowa),  1  Am.  B.  R.  610,  93  Fed.  440;  In 
re  Hirsch  (D.  C,  Tenn.),  2  Am.  B.  R.  715» 
96  Fed.  468;  In  re  Kaiser   (D.  C,  Minn.), 

3  Am.  B.  R.  767,  99  Fed.  689;  In  re  Pea- 
cock (D.  C,  No.  Oar.),  4  Am.  B.  R.  136, 
101  Fed.  660;  In  re  McGum  (D.  O.,  Nev.), 

4  Am.  B.  R.  469,  102  Fed.  743;  In  re 
Quackenbush  (D.  C,  N.  Y.),  4  Am.  B.  R. 
274,  102  Fed.  282;  In  re  Gross  (Ref..  K. 
Y.),  6  Am.  B.  R.  271;  In  re  Wolfenaahn 
(Ref.,  N.  Y.),  6  Am.  B.  R.  60;  Matter  of 

iWetmore  (Ref.,  N.  Y.),  6  Am.  B.  R.  703; 

In  re  Idsall  (D.  C,  Iowa),  2  Am.  B.  R.  741, 

96  Fed.  314;  In  re  Griffin  Bros.  (D.  C,  Aim.), 

19  Am.  B.  R.  78,  164  Fed.  637;  In  re  Maia 

.(D.  €.,  Iowa),  30  Am.  B.  B.  647,  206  Fed. 

421,  citing  text :  Matter  of  Groves  (D.  CL,  Fla.>» 
89  Am.  B.  R.  858.  244  Fed.  197. 

lis.  In  re  Blalock   (D.  C,  Be.  CSsr.),  9  Am. 
B.  R.  206^  118  Fed.  619. 

CEimiaal  indietineBt,— Where  the  offease 
is  one  prohibited  by  |  29  of  the  act  the  sIIa- 
flations  should  be  set  forth  with  suhstan- 
tially  the  exactness  off  a  criminal  indict^ 
ment.  Matter  of  Wetmore  (Ref.,  N.  Y.)» 
6  Am.  B.  R.  703;  In  re  Hirsch  (D.  €^ 
Tenn.),  2  Am.  B.  R.  716,  96  Fed.  468;  In  re 
Quadcenbush  (D.  C,  K.  Y.),  4  Am.  B.  R. 
274,  102  Fed.  282.  So  far  as  the  spedflea- 
tions  charse  or  attempt  to  charge  tne  com* 
mission  of  a  crime,  th^  must  state  facts 
showing  the  commission  of  the  crime  with 
substantially  the  same  particularity  and 
exactness  required  in  an  indictment.  In  rs 
Levey  (D.  C,  N.  Y.),  13  Am.  B.  R.  312,  13S 
Fed.  672.  Even  if  not  required  to  be  as 
specific  as  indictments,  they  should,  where 
biased  upon  acts  made  criminal  by  the  bank- 
ruptcy act,  be  so  specific  and  of  such  a 
character  that  their  sufficiency  may  be  met 
by  demurrer  or  by  exoeptioas.  Matter  of 
White  (D.  C,  Ore.),  34  Am.  B.  R.  803,  282 
Fed.  688. 

Perjury;  sufficiency  of  spedllcatioBB. — 
Where  perjury  is  relied  upon  as  an  objeetioa 
to  the  confirmation  of  a  oon^>osition,  it 
should  be  charged  with  substantially  the 
same  particularity  and  exactness  as  would 
be  required  in  an  indictment.  The  specifica- 
tions should  set  forth  the  testimony  alleged 
to  be  false,  together  with  the  facts  relied  on 
to  prove  its  falsity.    Matter  of  Reivkin  (D. 

C,  Conn.),  33  Am.  B.  R  170,  216  Fed.  218. 
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allowed  in  equity ;"''  mere  general  averments  are  not  sufficient*^  If  they 
fail  to  allege  any  fact  which  by  any  construction  would  be  deemed  ground 
for  denying  a  discharge,  they  will  be  disregarded  although  not  excepted  to.*^ 
The  specifications  should  allege  that  the  objecting  creditor  will  be  affected  by 
tihe  discharge,  and  is  therefore  interested  in  defeating  it^^  It  is  also  neces- 
sary for  the  petitioners  to  aver  in  their  application  the  facts  showing  their 
freedom  from  laches.*^  The  exact  language  of  the  statute  should  not  be  used 
except^  possibly,  in  the  case  of  failure  to  keep  books  of  accounts.*^  If  vague 
or  general,  or  merely  asserting  acts  whi<di  would  render  certain  debts  not  dis- 
chargeable, but  not  affect  the  right  to  a  discharge  proper,  the  specifications 
will  be  dismissed.*^  Two  grounds  of  objection  should  not  be  included  in  one 
specification.*^  Mere  condusions  of  law  and  alternative  general  averments 
are  not  sufficient*^  Nor  are  facts  alleged  upon  mere  information  and  belief.** 
The  rule  has  been  stated  to  be  that  facts  relied  on  to  prevent  a  discharge 
must  be  pleaded  with  sufficient  certainty  of  detail  to  appraise  the  bankrupt 
of  the  charge  he  has  to  meet  and  to  enable  the  court  to  understand  the  issue 
to  be  examined  and  determined.*^ 


117.  In  re  Troeder  (C.  C.  A.,  Ist  Cir.),  17 
Am.  B.  R.  723,  160  Fed.  710;  Matter  of 
^White  (D.  C.  Ore.),  34  Am.  B.  R.  803,  222 
Ped.  688,  citing  text. 

118.  In  re  Steed  (D.  C,  No.  Oar.),  6  Am. 
B.  R.  73,  107  Fed.  682;  In  re  Peck  (D.  C, 
Conn.),  9  Am.  B.  R.  747,  120  Fed.  972;  In  re 
Pariah  (D.  €.,  Iowa),  10  Am.  B.  R.  548,  122 
Fed.  663;  In  re  Chandler  (€.  C.  A.,  7th  Cir.), 
14  Am.  B.  R.  612,  138  Fed.  637 ;  In  re  ServlB 

(D.  C.»  Iowa),  15  Am.  B.  R.  271,  140  Fed. 

222;  Matter  of  Abramovitz  (D.  C.,  FUl),  41 

Am.  B.  R.  588,  263  Fed.  299. 

Genexml  avermenta— Specifications  of  ob- 
jectiona  to  a  bankrupt's  discbarge,  in  general 
terms  following  the  language  of  the  statute, 
should  be  ordered  amended  or  made  more 
specific,  provided  an  objection  thereto  is 
taken  before  trial;  but  where  a  motion  to 
amend  is  not  made  until  after  witnesses  have 
been  called  and  it  is  apparent  that  the  bank- 
rupt will  not  be  affected  by  surprise  or 
prejudice  by  proceeding  upon  the  specifica- 
tions as  they  stand,  it  is  not  error  to  deny 
the  motion  until  the  testimony  is  heard  which 
might  supply  tiie  deficiency.  In  re  Mintzer 
(D.  C,  N.  Y.),  M  AnL  B.  B.  743»  197  Fed. 
648. 

110.  Tn  re  MeCtrtliy  (D.  C,  N.  T.),  72  Am. 
B.  R.  409,  170  Fed.  869;  Matter  of  Lockwood 
(D.  C,  N.  Y.).  89  Am.  B.  B.  478,  240  Fed.  161. 

IM.  Td  re  Serrls  <D.  C,  Iowa),  15  Am.  B.  B. 
27L  140  Fed.  222;  In  re  Brown  (C.  C.  A,  5th 
Cir.),  7  Am.  B.  B.  282,  112  Fed.  49;  Matter  of 
Faekler  (D.  C*  Ohio),  89  Am.  B.  B.  742,  246 
Fed.  884. 

121.  In  re  Grlflln  Bros.  (D.  C,  Ala.),  19  Am. 
B.  R.  78,  104  Fed.  887. 

122.  In  re  McNamara  (Bef.,  N.  T.),  2  Am.  B. 
R.  606;  In  re  Hirsch  (D.  C,  Tenn.),  2  Am.  B.  R. 
710,  06  Fed.  468;  In  re  Leyey  (D.  C,  N.  T.),  13 
Am.  B.  R.  317,  133  Fed.  072;  In  re  Wetmore 
(D.  C,  N.  Y.),  0  Am.  B.  R.  704,  90  Fed.  70S.  In 
re  Condict,  Fed.  Cas.  8,094;  Matter  of  Remmers 
(C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  78,  178  Fed. 
484;  Mllirraum  t.  Ost  (D.  C,  Pa.),  12  Am.  B.  B. 
806,  129  Fed.  827. 


183.  In  re  Hixon   (D.  C,  Iowa),  1  Am. 

B.  R.  610,  93  Fed.  440;  In  re  Holman  (D.  €., 
Iowa),  1  Am.  B.  R.  600,  92  Fed.  612;  In  re 
Shepherd,  2  N.  B.  N.  Rep.  1,020;  In  re  Hi'*; 
(Fed.  Cas.  6,482;  In  re  Bellis,  Fed.  Oas.  1,276. 
Compare  Bragaisa  ▼.  St.  Louis  Cycle  (C  C. 
A.,  5th  Oir.),  6  Am.  B.  R.  700,  107  Fed.  77; 
In  re  Blalock  (D.  C,  So.  Car.),  9  Am.  B.  R. 
266,  118  Fed.  679;  In  re  Parish  (D.  C, 
Iowa),  10  Am.  B.  R.  648,  122  Fed.  663;  In  re 
Servis  (D.  C,  Iowa),  16  Am.  B.  R.  271,  140 
Fed.  22SL 

184.  Matter  of  Wetmore  (Ref.,  N.  Y.),  6 
Am.  B.  R.  703,  holding  a  ehaige  that  the 
bankrupt  made  a  false  oath  in  the  proceed- 
ing, and  that  he  concealed  assets  from  the 
trustee,  objecticnable. 

186.  In  re  Quackenbush  (D.  C,  K.  Y.),  4 
Am.  B.  R.  274,  102  Fed.  282;  In  re  Main  (D. 

C,  la.),  30  Am.  B.  R.  547,  205  Fed.  421. 
188.  Matter  of  White  (D.  C,  Ore.),  34  Am. 

B.  R.  803,  222  Fed.  ^96;  Matter  of  Abra- 
movits  (B.  a,  Fla.),  41  Am.  B.  R.  588,  253 
Fed.  209. 

127.  Matter  of  Remmers  (C.  C.  A.,  6th 
CSr.),  23  Anu  B.  R.  78,  81,  173  Fed.  484,  cit- 
ing In  re  Mcl^amara  (Ref.,  N.  Y.),  2  Am.  B. 
R.  566;  In  re  Milgraum  (D.  C),  12  Am.  B. 
R.  306,  129  Fed.  827;  In  re  Thomas  (D.  C), 
1  Am.  B.  R.  515,  92  Fed.  912;  In  re  Holmaa 
(D.  C),  1  Am.  B.  R.  600,  92  Fed.  512. 

Information  to  baakmpt  and  court — 
Specifications  should  distinctly  allege  the  par- 
ticular  grounds  relied  upon  to  defeat  the  dis- 
charge, so  as  to  advise  (1)  the  bankrupt  of 
the  grounds  relied  upon,  in  order  that  he 
may  prepare  to  meet  the  same,  and  (2)  the 
''ourt  of  the  issue  to  be  tried,  and  should 
also  allege  facts  showing  that  the  party  filing 
the  spedfications  will  be  aifeoted  by  the 
discharge  and  is  therefore  interested  in  de« 
feating  the  same.  In  re  Serris  (D.  C,  Iowa)« 
15  Am.  B.  R.  271,  140  Fed.  222;  In  re  Wolf* 
ensohn  (Ref.,  N.  Y.),  6  Am.  B.  R.  oa 
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(II)  "  Knowingly  and  fraudulently ''  committed  act. —  Where  it  is  ofaarged 
that  the  bankrupt  has  committed  an  act  punishable  by  imprisonment  under 
the  bankrupt  act  it  must  be  alleged  to  have  been  done  '^  knowingly  and  fraudu- 
lently,"*^ but  specifications  may  be  amended  so  as  to  allege  that  the  acts 
complained  of  were  knowingly  and  fraudulently  committed.*^  This  requi 
ment  applies  where  the  act  alleged  consists  of  the  concealment  of  property  ^^ 
of  making  a  false  oath  in  the  proceedings.*'* 

(III)  Concealment  or  transfer  of  property. —  The  allegations  of  the  acts 
allied  as  constituting  should  be  specific  as  to  the  circumst&nces  of  the  con- 
cealment or  transfer.  Where  property  has  been  fraudulently  transferred 
or  concealed  the  specifications  should  disclose  a  description  of  the  property, 
together  with  the  names  of  the  persons  holding  the  title,  the  time  of  tiie  trana- 
fer  and  any  other  facts  necessary  to  identify  the  transaction.*^ 


188.  In  re  Blalock  (D.  C,  tSo.  Car.),  9  Am. 
B.  R.  266,  lis  Fed.  679;  In  re  Peck  (D.  €., 
€t.),  9  Am.  B.  R.  747,  120  Fed.  972;  In  re 
Patterson  (D.  C,  N.  Y.),  10  Am.  B.  R.  371, 
121  Fed.  921;  In  re  Levey  (D.  C,  N.  Y.), 
18  Am.  B.  R.  312,  133  Fed.  672;  In  re  Taplin 
(D.  C,  la.),  14  Am.  B.  R.  360,  136  Fed. 
861. 

Where  concealment  of  tme  financial  con- 
dition is  alleged,  and  there  is  no  allegation 
aa  to  knowledge  of  fraudulent  intent,  the 
epeeification  is  insufBcient.  In  re  Wetmore 
<Ref.,  K.  Y.),  6  Am.  B.  R.  703.  Where  the 
allegation  is  that  the  bankrupt  has  con- 
eciJed  eseets,  it  must  be  allegol  that  such 
eoncealment  was  "knowingly  and  fraudu- 
lentty"  done.  Property  should  be  described 
in  such  a  manner  that  it  may  be  clearly 
idenUfied;  epecific&tions  should  not  be  used 
as  a  dragnet  or  a9  a  cover  for  a  fishing  ex- 
cursion." In  re  Mudd  (D.  C,  Mo.),  6  Am. 
B.  R.  242,  105  Fed.  348.  See  also  In  re  Peck 
(D.  C,  Oonn.),  9  Am.  B.  R.  747,  120  Fed. 
972;  In  re  Hirsch  (D.  €.,  Tenn.),  2  Am. 
B.  R.  716,  96  Fed.  468;  In  re  Ad&ms  (H.  C 
N.  Y.),  22  Am.  B.  R.  613,  171  Fed.  699. 

188.  In  re  Knassak  (D.  C,  N.  Y.),  18  Am. 
B.  R.  187,  161  Fed.  603. 

180.  In  re  Taplin  (D.  €.,  la.),  14  Am.  B. 
R.  360,  136  Fed.  861;  In  re  Pierce  (D.  C, 
N.  Y.),  4  Am.  B.  R.  554,  103  Fed.  64;  In  re 
Adame  (D.  C.,  N.  Y.),  22  Am.  B.  R.  613, 
171  Fed.  599;  In  re  OrifBn  Broe.  (D.  C, 
Ala.),  19  Am.  B.  R.  79,  154  Fed.  537. 

181.  In  re  Patterson  (D.  C,  N.  Y.) ,  10  Am. 
B.  R.  371,  121  Fed.  921;  Matter  of  Agnew  ft 
Sherman  (D.  C,  N.  Y.),  36  Am.  B.  R.  709, 
225  Fed.  660.      _ 

VMM  oetli  mm  to  principal  pkwe  «ff  bnstaess. 

— Speciflcations    Insufficient.      Matter   of   Greer 
(D.  C,  Ky.),  40  Am.  B.  R.  707,  248  Fed.  131. 

1st.  Matter  of  Agnew  &  Sherman  (D.  C,  N. 
T.)»  85  Am.  B.  R.  709,  225  Fed.  650;  In  re  Griffin 
Bros.  (D.  C.  Ala.),  19  Am.  B.  R.  79, 154  Fed.  537; 
In  re  Parish  (D.  C,  la.),  10  Am.  B.  B.  546,  122 
Fed.  653;  In  re  Hizon  (D.  C,  la.),  1  Am.  B.  R. 
610,  98  Fed.  440,  holding  that  where  the  written 
speelfications  are  that  the  bankrupt  has  "con- 
cealed part  of  bis  effects  from  the  court,*'  and 
has,  'In  contemplation  of  becomlnsr  a  bankrnpt, 
made  payments,  transfers,  and  asBlgnments  of 
bis  property  for  the  purpose  of  preferring 
•  eiedltor  baring  a  claim  against  him,  and 


to  prerent  the  same  from  coming  into  Hie 
hands  of  the  trustee,"  they  are  too  vngue  and 
general  to  prevent  the  discharge  of  the  bank- 
rupt 

Specifications  as  to  time  and  pUcaw — A 
specification  of  objection  to  banknipts*  di» 
onarge  sJleging  that,  within  the  four  months' 
periMi,  the  ibuikrupts  transferred,  removed, 
destroyed,  or  concealed  their  property,  'with 
intent  to  hinder,  delay,  and  defraud  their 
creditors,  in  that,  ahout  a  wedc  prior  to 
the  filing  of  the  petition,  and  at  other 
times,  they  removed  and  concealed  large 
quantities  of  merchandise  in  a  certain  houae^ 
with  intent  to  liinder,  delay  and  defraud 
their  creditors,  and  thereafter,  on  a  certain 
da;^,  removed  and  concealed  other  large  quan- 
tities of  merchandSae  from  their  place  of 
buriness  with  like  intent,  is  sufficiently  spe- 
cific. In  re  Milgraum  y.  Ost  (D.  C.»  Pa.), 
12  Am.  B.  R.  307,  129  Fed.  827. 

133.  In  re  Parish  (D.  C,  Iowa),  10  Am. 
B.  R.  648,  122  Fed.  553. 

Description  of  property. —  Speciflcationa  of 
objections  to  a  bankrupt's  discharge,  alleging 
the  concealment  of  assets,  should  specify 
what  property  was  concealed;  and  when,  with 
aome  reasonable  degree  of  certainty.  Matter 
of  Agnew  and  -Sherman  (D.  C,  S".  Y,),  S5 
Am.  B.  R.  700,  225  Fed.  650. 

A  specification  in  opposition  to  a  bank- 
rupt's discharge,  which  alleges  that  the  bank- 
rupt has  concealed  a  large  amount  of  mer- 
chandise and  groceries,  does  not  suiBcien^ 
describe  the  property.  Matter  of  Whits 
(D.  €.,  Ore.),  34  Am.  B.  R.  803,  222  Fed. 
688. 

PUdng  property  in  hands  of  ttrai^sia.— 
if  a  person,  before  a  petition  In  bankruptcy 
is  filed  by  him  or  againat  him,  in  con- 
templation thereof,  puts  property  out  of  liia 
hands,  intending  to  put  it  beyond  the  reach 
of  his  creditors  and  retain  title,  so  that  at 
some  future  time  he  may  reclaim  it,  and  he 
commences  such  concealment  prior  to  the 
filing  of  a  petition,  and  continues  it  there- 
after  and  during  the  pendency  of  such  bank- 
ruptcy proceedings,  failing  to  disclose  the 
truth  to  his  trustee,  and  then  aids  in  its  con* 
cealment  by  transfer  to  or  through  othera. 
•pecifications  of  objections  to  a  discharge  sq 
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(IV)  False  statement  to  secure  credit. —  Where  it  is  alleged  as  a  ground  of 
opposition  that  the  bankrupt  has  made  a  materially  false  statement  upon  whioh 
he  obtained  credit,  the  substance  or  part  of  the  statement  alleged  to  be  false 
must  be  set  forth  clearly  and  specifically.^*  Not  only  must  the  false  representa- 
tion be  set  out  but  the  name  of  the  person  alleged  to  have  been  defrauded  must 
be  given,^  and  a  statement  made  of  the  property  which  was  obtained  by  such 
fraudulent  representation.^^** 

(Y)  Failure  to  keep,  or  destruction  or  concealment  of  boohs. —  Ordinarily 
the  bankrupt  knows  whether  he  has  kept,  destroyed  or  concealed  books  of 
accounts.  The  creditor  may  not  be  expected  to  know  more  than  that  proper 
books  pf  accounts  have  not  been  delivered  to  the  bankrupt's  trustee,  Imce  it 
is  not  required  to  allege  this  offense  with  the  same  particularity  as  the  other 
offenses."*  The  language  of  the  statute  is  sufficient  to  serve  the  purpose  of 
giving  notice  to  the  offender  of  the  particular  conduct  which  is  charged  against 
him  as  an  offensa"^ 

(5)  Amendment  of  specifications. — ^Amendments  to  correct  error  due 
to  mistake  or  accident  are  usually  allowed,  if  asked  at  any  time  prior  to  die 


mUeginff,  wUl  b«  deemed  sufficient.  Matter  of 
Affnew  and  Sherman  (D.  C„  N.  Y.),  S5  Am.  B. 
R.  709,  22S  Fed.  050. 

184.  GodBhalk  Co.  r.  Sterling  (C.  C.  A.,  8d 
Cir.),  12  Am.  B.  B.  S02,  129  Fed.  580;  In  re 
Main  (D.  C,  la.),  80  Am.  B.  R.  547,  205  Fed. 
421;   Matter  of  Epstein    (D.   C,   Fla.).   40  Am. 

B.  R.  406,  248  Fed.  101.  See  also  Matter  of 
Milboff  (D.  C,  Ohio),  40  Am.  B.  R.  72,  248  Fad. 
942. 

185.  Matter  of  Napier  (D.  C,  Ky.,  Bef.),  28 
Am.  B.  R.  500;  In  re  Levey  (D.  C,  N.  Y.).  18 
Am.  B.  R.  812,  188  Fed.  672;  Matter  of  Bpstain 
(D.  C,  Fla.),  40  Am.  B.  R.  406,  248  Fed.  191. 

188a.  Matter  of  Troutman  ft  Jesse  (D.  C, 
Ky.),  40  Am.  3B.  B.  418,  251  Fed.  030. 

186.  General  aBegatlon  as  to  failure  to  keep 
books  or  to  conceal  or  destroy  them,  held  suffi- 
cient. Godahalk  t.  Sterling  (C.  C.  A.,  8d  Cir.), 
32  Am.  B.  B.  80^129  Fed.  580;  In  re  Brod  (D. 

C,  Ga.),  21  Am.  B.  R.  426,  166  Fed.  1011;  In  re 
Ginsbnrs  (D.  C,  Pa.),  12  Am.  B.  R.  460,  130 
Fed.  627. 

The  SnteBtloa  of  the  bankrupt  in  falling  to 
keep  books  of  account  should  be  alleged  in  the 
speciflcatlon  of  objection  to  a  discharge. 
Matter  of  Bpstein  (D.  C,  Fla.),  40  Am.  B.  R. 
406»  248  Fed.  191. 

Concealment  of  or  fallvre  to  keep  books  i 
•vflleient  allegations.— Objections  to  a  bank- 
rupt's discharge  upon  the  ground  that  he 
"concealed  or  failed  to  have  kept  books  of 
account  or  the  records  from  which  his  financial 
condition  might  be  ascertained,*'  and  that 
**while  under  examination  und«>r  oath  before 
the  referee  ho  failed  to  show  what  he  did  or 
had  done  with  money  which  he  alleged  to  hare 
borrowed  from  his  sister-in-law,"  naming  her, 
are  sufficiently  spedflc.  In  re  Randall  (D.  C, 
Pa.),  20  Am.  B.  R.  805,  159  Fed.  20a 

Where  a  bankrupt  testifies  that  he  kept  no 
books  of  account,  an  objection  to  the  grant- 
ing of  his  discharge,  following  the  words  of 
the  statute,  that  he  failed  to  keep  books  of 
account  or  records  from  which  his  financial 
condition  might  be  ascertained  ''with  intent 
to  conceal  his  true  financial  condition  and  in 
contemplation  of  bankruptcy"  Is  sufficient. 
But  this  form  of  objection,  following  the 
language  of  the  statute,  may  be  criticised,  in 
that  it  is  impossible  to  tell  whether  an  utter 
failure  to  keep  books  is  intended  to  be  charged, 
or  whether  the  books  that  were  kept  are'  In- 
sufficient   to   show   the  true   condition   of  the 


bankrupt'a  property.  In  re  Lewis  (D.  C.  N.  T.), 
20  Am.  B.  B.  711.  168  Fed.  187. 

In  the  case  of  In  re  Magen  Bros.  Co.  (C. 
C.  A.,  8d  Cir.),  27  Am.  B.  B.  729,  192  Fed. 
883,  the  court  said:  "Whether  a  bankrupt 
has  kept  such  accounts,  and,  if  so,  whether 
he  retains,  conceals,  or  destroys  them,  is  a 
matter  peculiarly  within  his  own  knowledge 
and  which,  in  the  nature  of  things,  a  cred- 
itor ordinarily  does  not  know.  All  he  doea 
know  is  that  the  bankrupt  has  not  sur- 
rendered such  books  to  the  trustee.  Now 
the  purpose  of  a  specification  is  to  fairly 
apprise  the  bankrupt  of  auch  matters  in  bar 
of  hiB  discharge  as  will  be  insisted  upon,  in 
order  that  he  may  be  able  to  meet  them. 
Such  matters  are  not  to  be  specified  with 
the  exactness  and  formality  required  in  in- 
dictments, hnt  only  in  such  substantial  form 
as  will  fairly  inform  one  of  the  charges  made 
against  him.  But  where,  as  in  the  case  of 
books  of  account,  the  bankrupt  In  the  very 
nature  of  things,  and  he  alone  already  knows 
what  books  he  did  or  did  not  keep,  and  the 
creditor  does  not  know,  except  as  he  infers 
their  non-existence,  concealment,  or  destruc- 
tion from  the  fact  of  their  non-deliyerr  to 
the  trustee,  it  would  seem  that  a  specifica- 
tion following  the  language  of  the  statute 
and  covering  non -keeping,  concealment,  or  de- 
struction sufficiently  and  fairly  apprises  the 
bankrupt  of  the  matter  insiRted  upon  in  that 
respect."  Citing  Godshalk  v.  (Sterling  (0  C. 
A.,  3d  Cir.),  12  Am.  B.  R.  302,  1^  Fed.  580, 
64  C.  C.  A.  148. 

187.  In   re  Hirsch   (D.  C,  Tenn.),  2  Am. 

B.  R.  715,  96  Fed.  468;  In  re  Ginsburg  (D. 

C,  Pa.),  12  Am.  B.  R.  459,  130  Fed.  637; 
In  re  Patterson  (D.  C,  N.  Y.),  10  Ahl  B.  R. 
371,  121  Fed.  921;  Milgraum  v.  Ost  (D.  C, 
Pa.),  17  Am.  B.  R.  306,  129  Fed.  827;  In  re 
Brod  (D.  C,  Ga.),  21  Am.  B.  R.  426,  166 
Fed.  1,011;  Matter  of  Epstein  (D.  C,  Fla.), 
40  Am.  B.  R.  406,  248  Fed.  191. 
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safamiesion  of  the  casa^''  It  hsB  even  been  held  that  under  oertain  ciiemnr 
fitances  they  may  be  denied  to  conform  to  the  proofs.^''  Application  should 
be  made  to  the  judge;  a  referee  having  no  power  to  grant  suxdi  amendments.^^ 
Leave  to  amend  vague  and  indefinite  specifications  of  objections  may  be 
granted.^^^  Where  the  original  specifications  allege  fraudulent  false  repre- 
aentations  as  grounds  of  opposition,  an  amendment  is  permissible  to  set  up 
another  instance  of  such  representations,  where  there  is  nothing  to  suggest 
laches  or  oversight ^^  Specifications  of  objections  to  a  bankrupt's  discharge 
may  be  amended,  in  the  discretion  of  the  court,  after  the  expiration  of  the  ten 
days  allowed  by  General  Order  XXXIII,  for  the  filing  thereof,^**  provided 
the  proposed  amendment  does  not  present  a  new  issue  or  set  up  new  matter 
constituting  an  additional  or  separate  objections  to  the  discfaarge.^^  The 
specifications  as  amended  must  merely  amount  to  an  enlargement  of  the  orig^ 
inal,  and  if  th^  exceed  this  they  are  not  entitled  to  come  in.^^  Amendments 


IBS.  In  re  Quackeiift>u8h  (D.  C,  N.  Y.), 
4  Am.  B.  R.  274,  102  Fed.  282;  In  re  Oarley 
(C.  C.  A.,  Si  Cir.),  8  Am.  B.  B.  720,  117 
Fed.  130;  In  re  Hixon  (D.  C,  Iowa),  1  Am. 
B  (R.  610,  03  Fed.  440;  In  re  Moi^an  (D. 
C,  Ark.),  4  Am.  B.  R.  402.  101  Fed.  982; 
In  re  Osborne  (C.  C.  A.,  Ist  Cir.),  8  Am. 

B.  R.  165,  116  Fed.  1;  In  re  Glass  (D.  C, 
Temi.),  9  Am.  B.  R.  391,  119  Fed.  609; 
Xatter  of  6oloway  &;  Katz  (0.  C.  A.,  2d 
Cir.),  32  Am.  B.  R.  234,  211  Fed.  338.  See 
Am.  Bankr.  Dig.,  f  1044. 

Knowingly  and  fraudulently  committed. 
— An  amendment  to  specifications  may  be 
allowed  so  as  to  all^e  that  the  acts  com- 
plained of  were  knowmely  and  fraudulently 
committed.  In  re  KnasKAz  (D.  C,  N.  Y.), 
18  Am.  B.  R.  187,  151  Fed.  603.  Such  an 
amen<hnent  may  be  made  nunc  pro  tima 
In  re  Werce  (D.  C,  N.  Y.),  4  Am.  B.  B. 
M4«  108  'Fed.  64;  In  re  Bemis  (D.  C,  N.  T.), 
6  Am.  B.  R.  30,  104  Fed.  672. 

In  cases  of  mistake  or  accident  the  courts 
are  extremely  liberal  in  permitting  amend- 
ments. In  re  Gross  (Ref.,  N.  Y.),  5  Am.  B. 
R.  271. 

LacLea—  Where  a  creditor,  nineteen 
months  after  filing  its  objections  to  the  bank* 
rapt's  discharge  and  fifteen  months  after 
dosing  its  case,  presents  a  petition  alleging 
more  in  detail  but  in  substance^  the  same 
transactions  emtnodied  in  the  objections  of 
another  creditor  with  whom  it  imited  in  a 
flingle  joint  motion,  wherelby  the  specifiea- 
taons  of  both  were  referred  to  a  special 
master,  a  refusal  of  the  district  judge  to 
allow  such  additional  specifications  to  be 
filed  is  a  proper  exercise  of  judicial  discre- 
tion.   Kentucky  National  Bank  v.  Oarley  (C. 

C.  A.,  3d  ar.),  10  Am.  B.  R.  376,  121  Fed. 
822. 

Wtien  creditors  delay  the  hearing  upon  an 
application  for  a  discharge  by  reason  of  their 
insufficient  objections  thereto,  it  rests  largely 
hi  the  sound  discretion  of  the  court  as  to 
whether  or  not  amendments  to  such  specific 
eations  shall  be  permitted.  In  re  Mudd  (D. 
0.,  Mo.),  5  Am.  B.  R.  242,  106  Fed.  348. 

189.  In  re  Lesser  (D.  C,  N.  Y.),  6  Am. 
B.  R.  330,   108   Fed.   205;    In  re  Knaszak 


(D.  €.,  N.  Y.),  18  Am.  B.  R.  187.  151  Fad. 
603. 

Amendments  to  conform  to  proof. — Where 
specifications  of  objections  to  bankrupt's  dia- 
enaiige  charged  concealment  of  and  failure  to 
account  for  assets  and  4he  witiiholding  of 
property  from  their  schedules  in  certain 
amounts,  the  failure  of  the  trustee  to  proTe 
the  whole  amount  alleged  is  immaterial  in 
pas^izw  upon  the  bankrupt's  right  to  be  dia- 
charged,  but  the  specifioatioas  may  be 
ankeiraed  to  conform  to  the  proof  Bfatter  of 
Magen  (D.  C,  Pa.),  33  Am.  B.  R.  346,  218 
Fed.  692. 

140.  In  re  Wolfensohn  (Ref.,  N.  Y.),  6  Am. 
B.  R.  60;  In  Kaiser  (B.  C,  Minn.),  3  Am. 
B.  R.  767,  99  Fed.  689;  In  re  P^ck  (D.  C^ 
Oom.)f  9  Am.  B.  R.  747,  120  Fed.  972.  For 
form  of  petition  for  ameodmeiit  of  spedfioa^ 
tiona,  see  Hagar  k  Alexander's  Bankr.  Fonna, 
(2d  ed.).  Form  No.  276. 


141.  In   re  Wittenberg:   (D.   C,   Pa.),  SO 
7^.  R.  3d8,  160  Fed.  991;  liatter  of  Stnger  {C 
C.  A.,  2d  ar.),  41  Am.  B.  B.  S08,  SSI  Fed.  61. 

148.  Matter  of  Pechin  <D.  (X,  Pa.)«  34  Am. 
B.  R.  721,  225  Fed.  798. 

148.  In  re  Osborne  (a  C  A.,  Ist  Cir.),  8 
Am.  B.  R.  165,  115  Fed.  1;  In  re  Nathansoa 
(D.  a,  N.  T.),  18  Am.  B.  R.  252,  158  Fed. 
685 

144.  In  re  Johnson  (D.  €.,  6.  Dak.),  27 
Am.  B.  R.  644,  192  Fed.  356;  In  re  Weston 
(O.  O.  A.,  2d  Cir.),  30  Am.  B.  R.  647,  206 
Fed.  281. 

146.  Defects  in  the  form  of  spedficatioBa, 
filed  with  a  referee,  may  be  cured  by  amend- 
ments, df  the  nature  of  the  objections  re- 
mains unchanged.  In  re  Hendnck  (D.  C. 
Conn.),  14  Am.  B.  R.  795, 138  Fed.  473. 

Lack  of  verification,  being  matter  of  form 
only,  may  be  supplied  by  amendment.  In  re 
Gift  (D.  C,  Pa.),  12  Am.  B.  R.  244,  130  Fed. 
230;  I<n  re  Hanna  (C.  C.  A.,  2d  Cir.),  21  Am. 
B.  R.  843,  108  Fed.  238. 

Amendments  in  matter  of  substance,  after 
the  time  within  whidi  objections  are  required 
to  be  filed,  are  only  alIowal)le  where  there  ia 
already  a  record  sufiicient  to  justify  it.  Im 
re  Gift  (D.  C,  Pa.),  12  Am.  B.  R.  244,  IM 
Fed.  230. 
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are  diBcretionaiy  with  the  district  oonrts,  and  are  reviewable  in  the  drcuii 
<xmrt  of  appeals,  under  section  24-b  of  the  Bankruptcy  Act^^  Leave  to  ameod 
should  not  be  granted  where  only  the  words  of  the  statute  are  used^^^ 

(6)  Waivxb  of  dxfsots. — ^AU  objections  to  the  sufficiency  of  specifications 
are  waived  unless  made  before  trial  ;^^  unless  the  specifications  are  fatally 
defective  because  failing  to  show  some  jurisdictional  requirement,  as,  for 
instance,  that  the  party  filing  them  is  a  party  in  interest  ^^  Lack  of  verifica- 
tion may  be  waived,^^  and  so  may  a  defect  consisting  of  a  failure  to  allege 
that  the  offense  was  committed  knowingly  and  fraudulently.^'^ 

(7)  EzcRFTioNS  TO  SPECIFIC ATION8. — Objoctions  to  the  form  of  specifica- 
tions not  taken  in  the  lower  court  cannot  be  raised  on  review.^'"  The  bankrupt 
need  not  answer  ;^'^  the  issue  is  made  by  the  petition  and  the  specifications. 
He  may  file  exceptions  to  the  latter,  on  tibe  ground  of  insufficiency,  or  he  may 
answer  or  demur  if  he  chooses."^  The  creditors  may  not  object  to  the  referee's 
report  because  he  failed  to  consider  the  bankrupt's  exceptions.^'* 


148.  AmsndmsBta  ^aentionaxj,-^Atk 

«mendment  of  epeciflcations  in  opposition  to 
m  dHsoharffe  is  a  matter  of  sound  discretion 
•nd  should  only  be  exercised  to  meet  the 
«id8  of  jnsfcioe.  In  re  Morgan  (D.  €.,  Ark.), 
4  Am.  B.  R.  402,  101  Fed.  9S2. 

Where  no  laches  or  unfairness  on  the  part 
•of  a  cred&tor  appears,  and  no  injustice  to 
the  bankrupt  or  unreasonable  delay  will  re- 
cult,  emenoments  to  ftpecifkHttions  in  oppo- 
sition to  the  bankrupt's  discharge  shoula  be 
allowed  as  of  course.  In  re  Car  ley  (€.  C.  A.» 
Sd  Oir.),  8  Am.  B.  R.  720,  117  Fed.  130. 

While  the  court  may  penmt  the  objecting 
creditor  to  amend  hie  specificationa  so  as  to 
specifically  state  his  objeoticms,  it  should  aoi 
do  so  unless  it  b  apparent  that  the  party 
can  specify  facts,  and  that  his  failure  to  be 
apecino  is  excusable.  In  re  Hizon  (D.  C., 
Iowa),  1  Am.  B.  R.  610,  93  Fed.  440. 

147.  In  re  Bromley  (D.  C,  Pa.),  18  Am.  B. 
B.  227,  152  Fed.  493.  In  re  Pack  (D.  a, 
C6nn.),  9  Am.  B.  R.  747,  120  Fed.  972. 

14S.  In  re  Baldwm  (D.  C,  N.  T.),  9  Am. 

B,  R.  501,  119  Fed.  796. 

Where  specifications  of  objection  are  in- 
mifiScientTy  drawn,  objections  to  the  form  of 
the  specifications  are  waived  where  the  bank- 
rupt goes  into  the  hearing  without  making  a 
motion  to  dismiss  until  the  taking  of  the  tes- 
timony is  completed.    Matter  of  Huber  (D. 

C,  N.  D.,  Ref.),  34  Am.  B.  R.  100. 

149.  In  re  Servis  (D.  C,  Iowa),  15  Am.  B. 
R.  271,  140  Fed.  222. 

150.  Lack  of  rerification.—  An  objection 
that  specifications  lack  verification  comes  too 
late  if  made  after  the  submission  of  the  case. 
In  re  Baemcopf  (D.  C,  Pa.),  9  Am.  B.  R. 
133,  117  Fed.  975;  In  re  Robinson  (D.  a, 
R.  I.),  10  Am.  B.  R.  477,  123  Fed.  844. 

Objection  to  the  jurat  to  specifications  of 
objections  to  a  discharge  may  not  be  raised 
for  the  first  time  on  petition  for  review. 
€od8chaIk  Co.  v.  Sterling  (C  C.  A.,  8d  CSr.), 
Id  Am.  B.  R.  302,  129  Fed.  580. 

151.  In  re  Osborne  (a  C.  A.,  1st  CSr.),  6 
lAm.  B.  R.  165,  115  Fed.  1. 


Fafiine  to  demur  or  objeet — Where  a  mla 
cff  the  court  provides  that  when  epecificationi 
of  objections  are  filed,  and  no  demurrer  or 
motion  as  to  their  sufficiency  is  interposed, 
prior  to  the  hearing,  they  shcdl  be  deemed 
sufficient  to  present  every  question  fairly  sug- 
gested thereby,  it  waa  hdd  that  a  specification 
alleging  a  fraudulent  transfer  and  that  the 
bankrupt  reteined  possession  of  the  property 
and  made  no  reference  thereto  in  hue  sched- 
ules, ia  sufikient  to  raise  the  question  of  a 
secret  ownership  or  concealment.  In  re  Wake- 
field (D.  C,  N.  T.),  31  Am.  B.  R.  42,  207 
Fed.  180. 

15i.  In  re  Headley,  2  N.  B.  N.  Rep.  684; 
la  reServis  (D.  C,  Iowa),  15  Am.  B.S.  271. 

140  Fed.  222 ;  Matter  of  Singer  (Q  C  A.,  tfl 
Cir.),  41  Am.  B.  R.  5037251  Fed.  51.  Form 
of  exceptions  to  specifications,  see  Hagar  ft 
Alexander's  Bankr.  Forms  (2d  ed.).  Form  Ko. 
275. 

15S.  In  re  Logan  (D.  0.,  Ey.),  4  Am.  B.  R. 
525,  102  Fed.  876,  holding  that  a  failure  to 
answer  does  not  justify  a  denial  of  the  bank- 
rupt's discharge,  but  that  the  specifications  In 
opposition  must  be  established  by  proof.  In 
re  Crist  (B.  C,  Ala.),  9  Am.  B.  R.  1,  11$ 
Fed.  1007,  holding  that  the  bankrupt  need 
not  demur. 

154.  In  re  Rosenfield,  Fed.  Gas.  12,069. 

In  tho  Western  DUtriet  «ff  Keninoky  where 
speciflcations  of  objections  to  a  bankrupt's 
discharge  have  been  filed,  the  practice  is  te 
refer  the  application  for  discharge  to  a  referee 
to  ascertain  and  report  the  facts  under  the 
third  clause  of  General  Order  In  Banlirnptey 
No.  12;  the  filing  of  objections  does  not  start 
a  new  case;  no  system  of  pleading  Is  In  exist- 
ence in  such  case,  and  a  demurrer  taken  to 
the  specifications  of  objections  pending  the 
reference  and  eleren  days  thereafter  is  not  la 
harmony  with  the  practice  in  such  district, 
although  ralid  grounds  of  objection,  eren 
though  taken  by  demurrer,  will  not  be  dis- 
regarded by  the  court.  Matter  of  Daugherty 
(D.  C.  Ky.),  26  Am.  B.  B.  550,  189  Fed.  239. 

Weight  given  report  ef  speelal  BUMter^— Whea 
to  prevail  oyer  unyerified  allegations  of  fact 
by  bankrupt.  Matter  of  Frosteg  (D.  C,  Ga.), 
42  Am.  B.  R.  275,  252  Fed.  199. 
_165.  Matter  of  Brockman  (D.  C.  Ky.),  21  Am. 
B.  B.  261,  168  Fed.  1015.  j  i,  mm,  MMm. 
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c.  Creditor  proceeding  under  Bpecifloations  of  another  ereditiv.— Creditors 
may  be  allowed,  in  the  discretion  of  the  court,  to  enforce  objections  filed  and 
abaudoned  by  other  creditors.^^  And  a  claim  by  a  creditor,  whose  objec- 
tions to  a  discharge  are  held  to  be  insufficient,  of  the  right  to  proceed  under 
objections  filed  on  behalf  of  another  creditor  who  did  not  appear  on  the 
hearing  should  be  passed  upon  by  the  district  judge,  and  not  by  the  referee. ^^ 

d.  Verification  of  specifications. — Specifications  of  objection  to  a  bankrupt's 
discharge  are  in  the  nature  of  pleaoUngs  within  the  meaning  of  section  18-c 
of  the  bankruptcy  act  and  should  be  verified  "*  in  order  to  prevent  frivolous 
objections  and  waste  of  time  ;^^  although  it  has  been  held  that  lack  of  verifica- 
tion  is  not  f atal,*^  and  the  omission  may  be  supplied  by  amendment,"^  at  any 
time  before  the  testimony  is  all  in  and  the  argument  commence4i.^^  An 
objection  that  there  was  a  failure  or  omission  of  verification  cannot  be  raised 
for  the  first  time  on  petition  for  review.^®*  Several  creditors  may  verify  the 
same  specifications.^^  A  verification,  made  by  the  attorney  or  agent  for  the 
objecting  creditor,  should  explain  why  the  oatiL  was  not  made  by  the  creditor 
himself.  The  verification  should  be  in  the  form  prescribed  for  the  creditor's 
petition.  If  there  be  two  or  more  objecting  creditors  all  should  verify  the 
specifications.^^ 


IM.  In  re  Hougliton,  Fed.  Om.  0J80,  10 
N.  B.  R.  837. 

157.  Matter  of  Wetmore  (Bef.,  N.  Y.),  6 
Am.  B.  R.  703. 

168.  Verifieation  of  spedflcatioiis.— In  re 
Brown  (€.  C.  A.,  &th  €ir.),  7  Am.  B.  R.  252, 
112  Fed.  40;  In  re  Baemcopf  (D.  C,  Pa.), 
»9  Am.  B.  R.  133»  117  Fed.  975;  In  re  Gift 
(D.  C,  Pa.),  12  Am.  B.  R.  244,  130  Fed.  230; 
Matter  of  Milhoff  (D.  C,  Ohio),  40  Am.  B.  R. 
72,  243  Fed.  242;  Matter  of  Abramovitz  (D. 
C,  Fla.),  41  Am.  B.  R.  588,  253  Fed.  299. 

159.  In  re  Brown  (C.  C.  A.,  5th  Or.).  7 
Am.  B.  R.  1^52,  112  Fed.  49. 

ISO.  In  re  Jamieson  (D.  C,  III.),  9  Am.  B. 
R.  581,  120  Fed.  597;  In  re  Brown  (C.  0.  A., 
5th  Cir.),  7  Am.  B.  R.  252,  112  Fed.  49,  hold- 
ing that  a  ruling  of  the  district  Judge  requir- 
ing a  positive  verification  to  the  specifications 
of  objections  is  not  reviewable. 

161.  In  re  Menrer  (D.  C,  Pa.),  15  Am.  B.  R. 
828,  144  Fed.  445;  In  re  HiUer  (D.  C,  Iowa),  27 
Am.  B.  R.  506,  192  Fed.  730,  holding  that  the 
verification  may  be  supplied  after  the  specifica- 
tions were  filed;  In  re  Gift  (D.  C,  Pa.),  12 
Am.  B.  R.  244,  130  Fed.  230;  In  re  Hanna  (C. 
C.  A,  2d  Cir.),  21  Am.  B.  R.  848,  168  Fed.  288, 
holding  that  specifications  filed  for  a  number 
of  creditors  but  signed  and  verified  only  by 
an  agent  of  one  of  them,  may  be  amended  so 
as  to  permit  another  creditor  to  sign  and  verify 
them;  Matter  of  Abramovlts  (D.  C,  Fla.),  41 
Am.  B.  R.  088,  253  Fed.  200. 

162.  In  re  Baerncopf  (D.  C.  Pa.),  9  Am.  B. 
R.  138.  117  Fed.  075:  In  re  "filler  (D.  C,  Iowa). 
27  Am.  B.  R.  606,  102  Fed.  730. 

After  avbinlailon  of  the  caee  to  tho  eovrt 
upon  evidence  which  fully  supports  and  veri- 
fies certain  of  the  specifications,  the  objection 
to  the  specifications  for  lack  of  verification  Is 
too  late,  and  cannot  be  considered  as  a  sufll- 
dent  ground  for  dismissing  the  specifications 
and  granting  the  discharge.  In  re  Robinson 
(D.  C,  R.  I.),  10  Am.  B.  R.  477,  123  Fed.  844. 

163.  Godschalk  v.  Sterling  (C.  C.  A..  8d  Cir.), 
12  Am.  B.  R.  302,  120  Fed.  080. 


lei.  Milgraum  v.  Ost  (D.  C,  Pft.),  12  Am. 
B.  R.  306,  129  Fed.  827. 

165.  Verification  by  attorney  or  agent — In 
re  Randall  (D.  C,  Pa.),  20  Am.  B.  R.  306, 
150  Fed.  298.  If  counsel  sign  and  flfwear  to 
specificationa  the  reason  for  this  unnanal 
practice  should  foe  stated  so  that  the  court 
may  foe  enabled  to  decide  wbether  the  reason 
is  sufiBcient.  In  re  Baerncopf  (D.  C,  Pa.)» 
9  Am.  B.  R.  133,  117  Fed.  975.  The  prac- 
tice which  forbids  attorneys  in  fact  or  at  law 
from  signing  and  swearing  to  specificationa 
of  objections  to  a  bankrupt's  discharge  will 
be  departed  from  only  in  exceptional  circum- 
stances. Milgraum  v.  Ost  (D.  C,  Pa.),  12 
Am.  B.  R.  306,  129  Fed.  827. 

Order  of  court  required. —  The  attorneys  or 
solicitors  or  other  agents  of  creditors  oppos- 
ing  the  bankrupt's  discharge  will  not  be  al- 
lowed to  make  the  verification  to  the  specific 
cations  in  opposition  unless  by  order  of  the 
court  allowing  the  oath  to  be  so  taken,  the 
reasons  therefor  appearing  in  the  order  and 
on  the  face  of  the  oath  itself.  In  re  Glass 
(D.  C,  Tenn.),  9  Am.  B.  R,  391,  119  Fed.  509. 
See  also  Matter  of  Abramovitz  (D.  C,  F!a.)» 
41  Am.  B.  R.  588,  253  Fed.  299. 

166.  Form  of  verification. —  See  form  Ko. 
3,  post.  In  re  Glass  <D.  C,  Tenn.),  9  Am. 
B.  R.  391,  119  Fed.  509. 

On  informatiOki  and  belief. —  An  affidavit 
to  specifications  of  objection  that  the  facts 
therein  stated  are  true  to  the  best  of  affiant's 
knowledge,  information  and  belief  is  suffi* 
cient.  Melgraum  v.  Ost  (D.  C,  Pa.),  13  Am. 
B.  R.  306,  129  Fed.  827. 

VerlAcatlon  by  partnerships— When  tb» 
opposing:  creditor  Is  a  partnership,  the  slg- 
nature  of  the  firm  by  one  of  the  partners 
authorised  to  slgrn  the  firm  name  will  be 
sufficient,  and  may  be  verified  by  him  alone 
or  another  partner,  If  the  facta  be  known 
to  him  and  not  the  partner  slgnlngr  the  plead- 
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e.  Beferenoe  to  special  matter. —  The  referee  being  denied  jurisdiction  to 
determine  discharges,^^  references  to  him,  not  as  referee,  but  as  special 
master  in  chancery  to  hear  and  report  on  the  facts,  are  quite  universal.^^  The 
report  of  the  referee  is  advisory  only  and  the  court  is  not  bound  thereby.^^ 
A  reference  may  be  made  to  a  person  other  than  the  referee,  as  in  other 
oases  in  equity.^^^  If  such  a  reference  is  ordered,  the  special  master  sets 
a  time  and  place  for  the  hearing,  which  goes  on  before  him  as  if  before  the 
judge.  Special  masters  may  pass  on  the  relevancy  or  materiality  of  evidence,^''^ 
and  determine  the  sufficiency  of  specifications  so  far,  at  least,  as  to  decide 
whether  to  permit  testimony  thereon.    But  a  referee,  acting  as  special  master, 


ing,  tbe  oath  stating  the  fact  ao  it  may 
be.  In  re  OlasB  (D.  G.»  Tenn.),  0  Am.  B.  R. 
991,  119  Fed.  509. 

Vertflcation  by  corporation  fihould  be  by 
the  same  oath  as  other  creditors.  In  re 
Glass  (D.  C,  Tonn.),  9  Am.  B.  R.  391,  119 
Fed.  609. 

167.  Bankr.  Act,  |  38-a  (4) ;  General 
Order  XII  (3). 

A  referee  has  no  power  to  decide  any  qnes- 
tion  relating  to  the  bankrupt's  dischar^  im- 
tU  that  subject  has  been  referred  to  him  by 
the  judge.  In  re  RandaU  (D.  €.,  Pa.),  20 
Am.  B.  R.  305,  159  Fed.  298;  International 
Hanreeter  Co.  v.  Carlson  (C.  C.  A.,  8th  Cir.) , 
33  Am.  B.  R.  178,  217  Fed  736. 

A  referee  in  bankruptcy  having  no  juHs^ 
diction  to  act  upon  an  application  for  dis- 
ebarge,  it  is  within  the  power  of  the  court, 
under  General  Order  XII,  to  specially  refer 
H  to  a  referee  Matter  of  Amer  (D.  C,  Pa.), 
36  Am.  B.  R.  627,  228  Fed.  576. 

168.  International  Harvester  Co.  v.  Carl- 
son (C.  C.  A.,  8th  Cir.),  83  Am.  B.  R.  178, 
217  Fed.  736. 

Jurisdiction  or  referee. —  Fellows  v.  Freud- 
«nthal  (C.  C.  A.,  7th  Cir.),  4  Am.  B. 
R,  490,  102  Fed.  731;  In  re  Taylor  (D.  C, 
Ala.),  26  Am.  B.  (R.  143,  188  Fed.  479.  The 
referee  has  no  jurisdiction  to  determine  the 
question  as  to  discharge,  but  the  court  may 
refer  the  case  to  him  generally  for  a  report. 
He  aide  the  court  like  a  master  in  chancery. 
He  cannot  finally  determine  the  question 
«f  discharge  or  non-discharge,  but  be  may  be 
erdered  to  report  the  facts  and  his  recommen- 
4ationa  or  conclualona  as  to  the  matter.  In 
re  Rauchenplat  (D.  C,  Porto  Rico),  9  Am.  B. 
R.  763.  Where  an  application  for  a  diacharge 
mast  be  heard  and  decided  by  the  Judge,  such 
application  or  any  specified  issue  arising 
thereon  may  be  sent  to  the  referee  to  ascertain 
and  report  the  facts,  and  no  one  Is  prejudiced 
thereby.  In  re  McDuff  (C.  C.  A..  Rth  C?lr.),  4 
Am.  B.  R.  110,  101  Fed.  241. 

A  referee  In  bankruptcy,  upon  a  reference  as 
to  the  sufficiency  of  specifications  of  objection 
to  a  discharge,  has  no  Jurisdiction  to  determine 
whether  a  particular  debt  is  a  liability  "for 
obtaining  property  by  false  pretenses  or  false 
representations.*'  Matter  of  Lock  wood  (D.  C, 
N.  Y.).  39  Am.  B.  R.  478,  240  Fed.  lei. 

As  to  rules  goTernlng  a  special  master  upon 
a  hearing,  see  In  re  Walder  (D.  C,  Ct.),  18  Am. 
B.  R.  410,  152  Fed.  489. 

IM.  The  praetloe  on  reference  of  diacharge 
cases  and  the  effect  of  a  referee's  report 
thereon  is  commented  upon  in  International 
Harvester  Co.  v.  Carlson  (C.  C.  A.,  8th  Cir.), 
^  Am.  B.  B.  178,  217  Fed.  736,  in  which  the 
court  says:     '*The  duty  of  the  court  to  pass 


upcMi  the  issue  cannot  be  shifted  by  such  a 
reference,  nov  can  the  duty  of  the  court  be 
dependent  upon  the  filing  of  exceptions. 
Orderly  practice  would-  require  that  audi  en- 
ceptions  be  filed,  but  the  omiasion  to  do  so 
is  not  jurisdictional.  When  the  question  of 
the  discharge  is  brought  before  the  District 
Court  the  issue  is  made  up  of  the  specifioa- 
tiona  of  objection  to  the  aischarge,  and  the 
bankrupt's  answer  thereto,  ttnd  not  hy  the 
rejport  of  the  referee  and  exceptiona  thereto. 
We  are  of  the  opinion,  therefore,  that  it  was 
the  diaty  of  the  district  judge  to  hear  the 
cause  and  exercise  an  independent  judgm<  at 
thereon.  When  the  referee's  report  was 
brought  to  his  notice,  he  was  tnen,  for  the 
first  time,  called  upon  to  perform  his  duty 
of  deciding  whether  the  petition  for  discharge 
should)  be  granted  or  denied.  If  the  filing  of 
excei>tions  to  the  master's  report  would  aid 
him  in  the  performance  of  this  duty,  he  had 
ample  authority  to  require  such  exceptions 
to  be  filed,  or  to  consider  such  exceptions 
though  they  were  filed  late.  Counsel  for  the 
objecting  creditor  insists  thai  General  Order 
37  makes  the  general  equity  rules  prescribed 
by  the  Supreme  Court  applicable  to  pro- 
ceedings in  bankruptcy,  and  that  by  Equity 
Rule  66,  the  time  for  filing  exceptions  to  the 
report  of  masters  is  fixed  at  twenty  days. 
We  do  not  think  that  the  general  equity  rules 
can  be  applied  as  rules  of  court  in  the  per- 
formance of  the  administrative  work  of 
courts  of  bankruptcy.  They  msy  be  looked 
to  for  analogies  but  not  as  rules.  l!he  Su- 
preme Court  itself  has  fixed  the  rules  to  gov- 
ern courts  of  bankruptcy.  To  hold  that  the 
District  Court  was  bound  by  the  report  of 
the  referee  because  exceptions  were  not  filed 
within  twenty  days,  would  deprive  that  court 
of  its  duty  both  under  the  banlcniptcy  law 
and  the  rules  of  the  Supreme  Court  to  pass 
upon  the  question  of  the  bankrupt's  right  to 
his  discharge. 

170.  In  re  GiUardon  (D.  C,  Pa.),  26  Am. 
B.  R.  103,  1887  Fed.  289. 

171.  In  re  Kaiser  (D.  C,  Minn.),  3  Am.  B. 
R.  767,  99  Fed.  689.  Cbmpare  Matter  of  Neu- 
man  (D.  C,  Mont.),  40  Am.  B.  R.  427,  251 
Fed.  667. 

In  the   Southern    District   of   New  York    the 

matters  are  referred  as  of  course  to  the  referee 
who  has  acted  In  the  proceeding,  as  special 
master,  and  it  is  then  the  duty  of  the  bankrupt 
to  bring  the  matter  on  before  the  referee.  In 
re  Bldred  (D.  C,  N.  T.),  18  Am.  B.  R.  243,  162 
Fed.  491. 
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should  not  base  a  finding  upon  the  original  examination  of  the  bankrupt 
before  him  as  referee.  ^^  A  special  master  should  not  report  upon  questions 
presented  by  the  specifications  of  objections  to  a  discharge  without  having 
examined  the  witnesses  and  heard  their  testimony  for  the  presence  of  wit- 
nesses in  a  contested  controversy  is  vital  to  its  proper  determination. ^^^  All 
testimony  objected  to,  with  the  objections  noted  therein  and  the  decisions 
thereon,  should  be  preserved  and  reported  to  the  court.^^* 

f.  Proceedings  on  hearing. — (1)  In  general. — The  hearing  is,  in  eflFect,, 
a  trial  in  equity.  Objections  to  a  bankrupt's  discharge  are  the  beginning 
of  a  distinct  and  separate  dispute  and  easily  fall  within  any  accepted  d^nition 
of  a  suit  or  an  action."**  The  opposition  to  the  discharge  is  always  in  the 
nature  of  a  new  suit.  It  requires  proofs  of  the  grounds  set  out  in  the  specifica- 
tions in  opposition  to  the  discharge."*  All  the  grounds  of  objection  urged 
against  granting  a  discharge  should  be  passed  upon,  so  as  to  prevent  the 
necessity  of  sending  the  case  back,  if  the  referee's  conclusions  on  particular 
charges  are  not  concurred  in  by  the  court ^"  The  bankrupt  may  file  such 
papers  as  he  may  desire,  but  he  is  not  required  to  file  any."* 

(2)  Death  of  creditor  after  objections. — The  death  of  a  creditor  wha 
has  filed  objections  prior  to  the  termination  of  the  discharge  proceedings,  the 
hearing  upon  the  application  should  be  continued  on  notice  to  the  decedent's 
attorney  and  also  to  die  widow  and  children  or  next  of  kin ;  but  it  is  not  neces- 
sary for  ibfi  bankrupt  to  proceed  in  the  proper  jurisdiction  to  obtain  the 
appointment  of  a  legal  representative  of  the  decedent's  estate.  ^''^  The  testi- 
mony already  given  by  the  deceased  creditor  in  the  proceedings  under  oath, 
althou^  not  signed  or  read  to  him,  as  r^uired  by  General  Order  22,  may  be 
written  out  and  induded  in  the  report^ 

(3)  Bulbs  of  evidence;  tkoof  required.^*^ — The  ordinary  rules  of  evi- 
dence control.  Proof  must  be  strict  and  convincing,  but  not  necessarily  to 
the  limit  required  in  proving  a  crime.^    Evidence  will  be  confined  to  the 


m.  In  re  Murray  (D.  C,  Conn.),  20  Am. 
B.  R.  700,  162  Fed.  983. 

May  not  pass  upon  objections. —  A  Bpecial 
master  appointed  to  hear  the  "  specifications 
in  opposition  to  the  discharge''  of  a  bank- 
rupt member  of  a  copartnership  has  no  jur- 
isoiction  to  pass  upon  an  objection  raised 
before  liim  that  the  bankrupt  oannot  be  dis- 
charged from  his  own  debts  when  he  has  filed 
no  individual  schedules  and  has  taken  no 
steps  to  bring  in  the  absent  partner.  In  re 
Cantor  (Ref.,  N.  Y.),  26  Am.  B.  B.  869 
(report  of  special  master  oonfimied  by  Judge 
Holt). 

178.  Matter  of  Bubln  &  Lipman  (D.  C., 
N.  Y.),  33  Am,  B.  R.  aW,  Z15  Fed.  669. 

174.  In  re  Isaacson  (D.  C,  N.  Y.),  23  Am. 
B.  R.  665,  174  Fed.  406;  First  National  Bank 
of  Philadelphia  ▼.  Abbott  (C.  C.  A.,  8th  CiT.), 
SI  Am.  B.  R.  436,  165  Fed.  852. 

176.  In  re  Guilbert  (D.  C,  Pa.),  18  Am. 
B.  R.  830,  164  Fed.  676,  quoting  Collier  on 
Bankruptcy  (6th  ed.),  p.  182;  objections  to 
m  bankrupt's  discharge  are  the  beginning  of 
m  distinct  and  separate  dispute,  and  the  hear- 
ing thereon  is  in  effect  a  trial  in  equity. 
Ifatter  of  Amer  (D.  C,  Pa.),  35  Am.  B.  R 
€27,  228  Fed.  576. 

176L  In  re  Prager  ft  Son  (D.  a»  W.  Va.)» 


13  Am.  B.  R.  527.  134  Fed.  1,006. 

177.  Matter  of  Haskell  (D.  C,  N.  Y.>,  80 
Am.  B.  R.  914,  164  Fed.  301. 

178.  In  re  Logan  (D.  C,  Ky.),  4  Am.  B. 
R.  625,  102  Fed.  876;  In  re  Hendrick  (D.  0.» 
Conn.),  14  Am.  B.  R.  795,  138  Fed.  473. 

Demurrer. —  The  bankrupt  need  not  file  a 
demurrer  to  specifications  in  opposition  to 
his  discharge.  In  re  Crist  (D.  C.,  Ala.),  9 
Am.  B.  R.  1,  116  Fed.  1,007. 

179.  Matter  of  Blaesser  <D.  C,  N.  Y.),  36 
Am.  B.  R.  796,  230  Fed.  628. 

180.  Matter  of  Blaesser  (D.  C,  N.  Y.),  M 
Am.  B.  R.  796,  230  Fed.  628. 

ISSa.  See    also    Evidence    of   concealment   off 
assets,  post,  p.  878. 

181.  Proofs— In    the    case    of    Gsrrr    y.    Jeff- 
erson   Bank    (C.   C.   A.,   6th   dr.),   26   Am.   B. 
R.    Sll,    614.    186    Fed.    461,    the    conrt    said: 
"We    are    or    the   opinion    that    as    stated    In 
CoUler    (8th    Ed.),   p.   268,   while   the   ordlnarr 
rules  of  evidence  control:  the  proof  mnst  b^ 
strict    and     convlnclncr,     but    not    neces«s«1lT 
to  the  limit   required  in  proving  a  crime. 
In  re  Polakoff  (Ref.,  N.  Y.),  1  Am.  B.  R. 
358;  In  re  Gross  (Ref.,  K.  Y.),  5  Am.  B.  R. 
C71;  In  re  Bemer  (Ref.  Ohio),  4  Am.  B.  TL 
383;    In    re    Greenberg    (D.    C,    Conn.),    6 
Am.  B.  R.  94,  114  Fed.  773;  In  re  DauciiT^ 
(D.  C,  N.  Y.),  10  AnL  B.  R.  527,  122  FM. 
688;  la  re  Troeder  (C  C  A^  lit  Otr.)p  IT 
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fpecificatione.^**  The  burden  of  proof  is  upon  the  opposing  creditor,^  unless 
^o  question  presented  is  the  construction  of  a  statute.^^  But  when  a  set  of 
facts  is  shown  vi^hich  imexplained  would  lead  a  reasonable  man  to  believe  the 
alli^tions  of  the  objector,  the  burden  is  on  the  bankrupt  to  relieve  himself 
from  the  inference  to  be  drawn  from  the  f acts."^^*  It  is  not  necessary  that 
the  allied  ground  for  refusing  a  discharge  be  proved  beyond  a  reasonable 
doubt,  as  in  the  case  of  the  trial  of  a  criminal  offense,^  although  the 
eonscience  of  the  court  should  be  satisfied  by  clear  and  convincing  testimony 
that  the  bankrupt  is  not  entitled  to  his  discharge.^^    If  the  ground  depended 


Am.  B.  R.  728,  160  Fed.  710»  quoUnff  CoUler  on 
Bankruptcy  (5th  ed.),  p.  174;  Matter  of  Bivkln 
(D.  C,  Conn.),  88  Am.  B.  R.  170,  21C  Fed.  218; 
Matter  of  White  (D.  C,  Ore.).  34  Am.  B.  R.  803, 
322  Fed.  688;  Matter  of  Brans  (C.  C.  A.,  2d 
CIr.),  40  Am.  B.  R.  668,  248  Fed.  55.  As  to  evi- 
dence In  proceedings  to  obtain  discharge,  see 
Am.  Bankr.  Dig.,  ||  1064-1068. 

ise.  In  re  Rosenfeld,  Fed.  Cas.  12,050;  In  re 
Hendrlck  (D.  C,  Ct),  14  Am.  B.  R.  795,  138 
Fed.  473;  Matter  of  Newmark  (C.  C.  A.,  2d 
Clr.),  41  Am.  B.  R.  54,  249  Fed.  841. 

The  bankrupt  has  the  opportunity,  upon  the 
hearing  of  an  application  for  discharge,  to 
argue  before  the  Judge  that  the  question  put 
to  him  was  not  material.  In  re  Welnreb  (O. 
C.  A.,  2d  dr.),  18  Am.  B.  R.  887,  153  Fed.  868. 

188.  Burden  of  proof.— In  re  Idsall  (D.  C, 
Iowa),  2  Am.  B.  R.  741,  96  Fed.  314;  In  re 
Brice  (D.  C,  Iowa),  4  Am.  B.  R.  355,  102  Fed. 
114;  In  re  PhlUlpf  (D.  C,  N.  Y.),  3  Am.  B.  R. 
642,  98  Fed.  844;  In  re  Fltchard  (D.  C,  N.  Y.), 
4  Am.  B.  R.  609,  108  Fed.  742;  In  re  Wetmore 
(D.  C,  Mo.),  2  Am.  B.  R.  755;  In  re  Flnkelsteln 
<I>.  C,  N.  Y.),  8  Am.  B.  R.  800,  101  Fed.  418; 
In  re  Cashman  (D.  C,  N.  Y.),  4  Am.  B.  R.  820, 
103  Fed.  67:  In  re  Ferris  (D.  C,  Iowa),  5  Am. 

B.  R.  246,  106  Fed.  856;  In  re  Wolfensohn  (Ref., 
K.  Y.),  5  Am.  B.  R.  60;  In  re  Ilowden  (D.  C, 
K.  Y.),  7  Am.  B.  R.  191,  111  Fed.  723;  In  ro 
€ayIord  (C.  C.  A..  2d  Cir.),  7  Am.  B.  R.  1.  112 
Fed.  668;  In  re  Chamberlain  (D.  C,  N.  Y.),  11 
Am.  B.  R.  06,  128  Fed.  629;  In  re  Hamilton  (D. 

C,  N.  Y.),  13  Am.  B.  B.  888,  133  Fed.  823;  In  re 
Jacobs  (D.  C,  N.  J.),  16  Am.  B.  R.  482,  144  Fed. 
168;  In  re  Reefer  (D.  C,  N.  Y.),  14  Am.  B.  R. 
290,  136  Fed.  885;  In  re  Eades  (C.  C.  A.,  7th 
Clr.),  16  Am.  B.  R.  30,  143  Fed.  203;  In  re 
Brockman  (D.  C,  Ky.),  21  Am.  B.  R.  251,  161 
Fed.  801;  Hardie  T.  Swafford  Bros.  Dry  Goods 
Co.  (C.  C.  A.,  6th  Clr.),  21  Am.  B.  R.  457,  165 
Fed.  688;  Shaffer  r.  Koblegard  Co.  (C.  C.  A., 
4th  Clr.),  24  Am.  B.  R.  808,  183  Fed.  71:  In  re 
Main  (D.  C,  Iowa),  30  Am.  B.  R.  547,  206  Fed. 
421;  Matter  of  Haimowich  (D.  C,  Pa.),  86  Am. 

B.  R.  648,  232  Fed.  878;  Matter  of  GroYes   (D. 

C,  Fla.),  89  Am.  B.  R.  853,  244  Fed.  197;  Matter 
of  Troutman  A  Jesse  (D.  C,  Ky.),  40  Am.  B. 
R.  418,  251  Fed.  030;  Matter  of  Newmark  (C. 
C.  A.,  2d  Cir.),  41  Am.  B.  R.  54,  240  Fed.  841; 
Matter  of  Gottlieb  (C.  C.  A.,  2d  Clr.),  46  Am. 
B.  R.  180,  262  Fed.  730.  See  also  Am.  B.  R.  Dig., 
i  1068. 

When  objecting  creditors  show  that  a 
flnancial  statement  made  by  a  partner  was  un- 
true in  the  material  respects ;  that  Iho  firm  had 
obtained  money  on  the  credit  of  it;  and  that 
Its  untruthfulness  related  to  a  subject  within 
the  knowledge  of  said  partner,  they  established 
a  prima  fftde  case,  disentitling  said  partner  to 
a  discharge.  Matter  of  Perlm utter  (D.  C,  N. 
J.),  43  Am.  B.  R.  862,  266  Fed.  802. 

The  reason  for  this  nde  rests  upon  the  basis 
that  It  Is  an  Independent  proceeding,  and  that 
when  the  bankrupt  comes  into  court  with  a 
proper  certificate  of  conformity,  showing  he  has 

Krformed  aU  the  acts  he  is  required  by  the 
inkruptey  Aet  to  perform,  as  preHmlnary  to 


his  discharge,  the  Independent  objections  of 
creditors  raise  a  new  Issue  which  they  must 
sustain  by  proof.  Matter  of  Lally  (D.  C,  N. 
Y.),  43  Am.  B.  R.  252,  256  Fed.  35& 

Failnre  to  keep  books. — ^Where  the  specifica- 
tion is  based  upon  the  ground  that  the  bank- 
rupt has,  with  Intent  to  conceal  his  flnancial 
condition,  failed  to  keep  books  of  account,  the 
burdsn  of  proof  is  upon  the  opposing  creditor 
to  show  by  convincing  proof  both  that  he 
failed  to  keep  books  of  account  and  that  his 
omission  to  do  so  was  with  intent  to  conceal 
his  financial  condition.  In  re  Garrison  (C.  C. 
A.,  2d  Clr.),  17  Am.  B.  R.  832,  140  Fed.  178. 

184.  In  re  Gilpin  (D.  C,  Pa.),  20  Am.  B.  B. 
874,  160  Fed.  171. 

184a.  Matter  of  GottUeb  (C.  C.  A.,  2d  Clr.), 
46  Am.  B.  R.  180,  262  Fed.  730. 

186.  In  re  Greenberg  (D.  C,  Conn.),  8  Am. 
B.  R.  94,  114  Fed.  778;  In  re  Gross  (Ref..  N. 
Y.),  6  Am.  B.  R.  271;  In  re  Berner  (Ref.,  Ohio), 
4  Am.  B.  R.  883;  In  re  Polakoff  (Ref.,  N.  Y.). 
1  Am.  B.  R.  860;  In  re  Salisbury  (D.  C,  N.  Y.), 
7  Am.  B.  R.  771,  113  Fed.  833;  In  re  Howdca 
(D.  C  N.  Y.),  7  Am.  B.  R.  191,  111  Fed.  723; 
In  re  Leslie  (D.  C,  N.  Y.),  9  Am.  B.  R.  56t 
119  Fed.  406;  In  re  Dauchy  (D.  C,  N.  Y.),  10 
Am.  B.  R.  627,  122  Fed.  688;  Matter  of  LaUy 
(D.  C,  N.  Y.),  48  Am.  B.  R.  252,  255  Fed.  358; 
Matter  of  Perlmutter  (D.  C,  N.  J.),  48  Am.  B. 
R.  362,  256  Fed.  802;  Matter  of  Gottlieb  (C.  C 
A.,  2d  Clr.),  46  Am.  B.  R.  180,  262  Fed.  730. 
Except  possibly  where  the  ground  of  opposition 
consists  of  the  concealment  of  property  or  tbo 
making  of  a  false  oath  within  the  meaning  of 
section  29-b  of  the  bankruptcy  act.  In  re 
Hennebry  (D.  C,  la.),  31  Am.  B.  R.  231,  207 
Fed.  882. 

Evldenee  of  false  oath.— An  objection  to  a 
bankrupt  being  granted  a  discharge,  on  the 
ground  that  he  had  knowingly  and  with 
fraudulent  Intent  made  a  false  oath  to  his 
schedules,  need  only  be  sustained  by  proof 
such  as  will  overcome  the  presumption  as  to 
his  honesty  of  purpose.  Matter  of  Remmers 
(C.  C.  A.,  8th  Clr.),  23  Am.  B.  R.  78,  173  Fed. 
484;  see  In  re  Marcus  A  Sherr  (D.  C,  N.  Y.), 
27  Am.  B.  R.  164,  192  Fed.  743. 

Concealment  of  assets. — The  tact,  that  a 
bankrupt  has  been  indicted  and  put  upon  trial 
•  for  the  criminal  offense  of  concealing  assets  on 
the  eve  of  bankruptcy,  may  be  sufficient  ground 
for  a  denial  of  his  discharge.  The  facts  need 
not  be  proved  beyond  a  reasonable  doubt.  A 
preponderance  Is  enough,  although  not  suffi- 
cient to  convict.  Matter  of  Atlas  (D.  C,  ni.), 
34  Am.  B.  R.  44,  219  Fed.  783;  In  re  Delmour 
(D.  C,  N.  Y.),  20  Am.  B.  R.  406,  161  Fed.  689; 
In  re  Doyle  (D.  C,  N.  Y.),  29  Am.  B.  R.  J08. 
199  Fed.  247;  In  re  Bacon  (D.  C,  N.  Y.),  89 
Am.  B.  R.  684,  206  Fed.  646;  liatter  of  Perl* 
mutter  (D.  C,  N.  J.),  48  Am.  B.  B.  862,  26f 
Fed.  802:  The  bankrupt  la  entitled  to  the 
benefit  of  the  doubt.  In  re  Cotton  &  Prestoa 
(D.  C,  Ga.),  28  Am.  B.  R.  632,  188  Ftod.  190: 
In  re  Wakefletd  (D.  C,  N.  Y.),  81  Am.  B.  B.  4& 
907Ftd.l80. 
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upon  is  an  offense  for  which  the  bankrupt  may  be  punished  it  is  probable  that 
a  greater  degree  of  proof  should  be  required.  Mere  suspicious  circumstances 
tending  toward  the  establishment  of  a  ground  of  objection,  shown  by  the 
bankrupt's  testimony,  alone,  would  be  insufficient.^^  How  far  testimony 
brought  out  on  the  bankruptcy  proceeding  per  se  may  be  used  as  evidence  on 
the  discharge  is  a  question ;  some  authorities  holding  that  it  is  material  only  for 
impeaching  purposes.^^  The  accepted  rule  seems  to  be  that  the  bankrupt's 
evidence,  but  not  that  of  other  witnesses,  so  far  as  it  is  material  to  the  issues, 
may  be  so  used.^*^   The  whole  record  of  the  bankruptcy  case  proper  is  fre- 


186.  In  re  Howden  (D.  C,  N.  T.),  7  Am.  B.  B. 
IM,  111  Fed.  728,  725;  In  re  Troeder  (C.  C.  A., 
iBt  Cir.),  17  Am.  B.  B.  728,  732,  ISO  Fed.  710, 
80  C.  C.  A.  876;  In  re  Taylor  (D.  C,  Ala.),  28 
Am.  B.  B.  144,  188  Fed.  479;  In  re  Chamberlain 
j(D.  C,  N.  Y.),  26  Am.  B.  B.  87,  40,  180  Fed. 
304;  In  re  Cotton  &  Preston  (D.  C,  Ga.),  25 
Am.  B.  B.  517,  626,  188  Fed.  181;  In  re  Berner 
(Ref.,  Ohio),  4  Am.  B.  B.  883,  holding  that 
proof  should  be  "clear"  or  satisfying,  where 
the  commission  of  an  olfense  punishable  by  im- 
prisonment is  charged;  In  re  Gross  (Ref.,  N. 
Y.),  5  Am.  B.  B.  271,  holding  that  it  is  sdffl- 
cient  ground  for  refusing  a  discharge  if  the 
conscience  of  the  court  is  satisfied  by  proper 
and  sufficient  evidence  that  the  bankrupt  la  hot 
entitled  to  receiye  it. 

187.  In  re  Gay  lord  (C.  C.  A.,  2d  Cir.),  7  Am. 
B.  B.  1,  112  Fed.  668,  holding  that  where  a 
false  oath  is  charged  It  is  incumbent  upon  the 
opposing  creditor  to  establish  satisfactorily 
that  the  particular  statements  of  which  per- 
jury is  predicated  were  false. 

Presmnption  of  Innocenee. — ^In  the  case  of  In 
re  Troeder  (C.  C.  A.,  1st  Cir.),  17  Am.  B.  B. 
728,  150  Fed.  710,  the  court  says  that  where  a 
crime  is  charged,  although  only  on  a  ciril 
issue,  '*it  shock's  the  Judicial  mind  to  refuse 
to  give  him  the  benefit  of  the  usual  presump- 
tlon  of  innocence,  unless  the  adverse  proofs  are 
so  far  satisfactory  as  to  be  convincing.*'  This 
ease  was  sustained  in  Garry  v.  Jefferson  Bank 
<C.  C.  A.,  5th  Cir.),  26  Am.  B.  B.  611,  614,  186 
Fed.  461. 

188.  In  re  Kolster  (D.  C,  Nov.),  17  Am.  B. 
B.  52,  146  Fed.  138;  In  re  Howard  (C.  C.  A.,  2d 
Cir.),  24  Am.  B.  R.  84,  180  Fed.  399. 

Svspleloiis  circumstanees. — ^Under  the  rule 
that  mere  suspicion,  conjecture,  or  surmise  is 
not  a  basis  for  a  conclusion  that  a  bankrupt  has 
concealed  assets,  evidence  which  merely  shows 
that  on  the  night  prior  to  bankruptcy,  bank- 
rupt was  seen  to  leave  his  business  clandes- 
tinely and  late  at'  night,  ^bearing  away  with  him 
what  seemed  to  the  witness  to  be  books  and 
records,  is  insufficient  to  support  a  charge  that 
bankrupt  concealed  or  destroyed  inventory 
books  especially  where  his  bookkeeper  testifies 
that  no  inventory  books  were  kept  and  that 
aU  the  books  were  delivered  to  bankrupt's 
trustees  when  they  entered  into  possession. 
In  re  Simon  (D.  C,  N.  Y.),  29  Am.  B.  B.  806, 
201  Fed.  1004. 

189.  In  re  Penny,  2  N.  B.  N.  Rep.  1001.  See 
"Use  of  Former  Examination  under  |  7(9)"  In 
this  section,  post. 

190.  In  re  Bard  (D.  C,  N.  Y.),  5  Am.  B.  B. 
810,  108  Fed.  208;  In  re  Wilcox  (C.  C.  A.,  2d 
Cir.),  6  Am.  B.  R.  362,  109  Fed.  628  (superseding 
In  re  Cooke  (D.  C,  N.  Y.),  5  Am.  B.  B.  484, 
109  Fed.  681);  In  re  Leslie  (D.  C,  N.  Y.),  0 
Am.  B.  B.  561,  119  Fed.  406;  In  re  Goodhile 
(D.  C,  Iowa),  12  Am.  B.  R.  880.  130  Fed.  782; 
In  re  Gaylord  (D.  C,  N.  Y.),  6  Am.  B.  B.  410, 
106  Fed.  833  affd.,  s.  c,  7  Am.  B.  R.  1,  112  Fed. 
668;  In  re  Eaton  (D.  C,  N.  Y.),  6  Am.  B.  B. 
531,  110  Fed.  731;  Goerner  v.  Eastman  (C.  C. 
A.,  5th  Cir.),  44  Am.  B.  R.  303,  261  Fed.  1T7. 

Use  of  bankrupt's  former  testlmoiiy.— 'In  the 


case  of  Shaffer  v.  Kohlegard  Co.  (C.  C.  A.,  4th 
dr.).  24  Am.  B.  R.  808,  900,  183  Fed.  71,  the 
court  said:  "It  has  generally  been  held  that 
statements  made  by  the  bankrupt,  under  oath 
in  his  examination  before  the  referee,  may  and 
should  be  considered  in  a  proceeding  touching 
his  right  to  a  discharge  so  far  as  the  same 
may  be  material  to  the  issues  involved.** 
(Citing  cases  in  this  note  and  the  text.) 

An  application  for  a  discharge  is  not  a 
criminal  proceeding,  and  section  7,  providing 
that  no  testimony  g^ven  by  a  bankrupt  at  any 
meeting  of  creditors  "shall  be  offered  in  evi- 
dence against  hinfin  any  criminal  proceeding" 
has  no  apparent  application  to  such  a  pro- 
ceeding. In  re  Gaylord  (C.  C.  A.,  2d  Cir.),  7 
Am.  B.  B.  1,  112  Fed.  668. 

Evidence  by  partners  on  former  emmlmrttwa, 
— Evidence  given  by  the  members  of  a  bankrupt 
partnership  on  a  general  examination  before 
the  referee  as  to  the  property  of  the  firm  la 
admissible,  on  an  application  for  a  discharge, 
against  each  of  the  members  respectively;  but 
the  evidence  of  each  member  is  not  admissible 
against  each  of  the  other  members.  Matter  of 
Malschick  &  Levin  (D.  C,  Pa.),  83  Am.  B.  R. 
214,  217  Fed.  492. 

Waiver  of  objeetlon. — Upon  a  hearing  before 
the  referee  upon  objections  to  the  discharge  of 
members  of  a  bankrupt  firm,  objection  waa 
made  to  the  admission  in  evidence,  in  support 
of  the  specifications,  of  the  bankrupt's  testi- 
mony taken  upon  the  general  examination, 
upon  the  grounds  that  such  examination  was 
never  adjourned  sine  die,  that  the  testimony 
had  not  been  signed;  that  bankrupts  had  no 
opportunity  to  amend  or  correct  it  and  that 
no  opportunity  had  been  given  to  cross-ex- 
amine them  for  the  purpose  of  eluddatlnir 
points  in  their  favor,  but  not  upon  the  ground 
that  the  testimony  of  one  bankrupt,  so  taken 
was  inadmissible  against  the  other,  and  after 
opportunity  was  afforded  to  examine  bankrupts 
and  after  their  examination  in  the  discharge 
proceedings,  no  further  objection  was  taken. 
Held,  that  the  objection  had  been  waived. 
Matter  of  Magen  (D.  C,  Pa.),  83  Am.  B.  B.  848» 
218  Fed.  602. 

191.  See  General  Order  XXII. 

The  referee  In  taking  testimony  must  have 
it  taken  down  preferably  In  narrative  form, 
but  upon  objection  raised.  It  is  his  duty  to 
require  the  matter  to  be  presented  by  ques- 
tion, to  which  the  objection  and  reason  thereof 
is  to  clearly  but  briefly  noted,  then  to  enter 
his  ruling  thereon  as  to  whether  proper  or  not, 
and  although  he  may  rule  it  to  be  improper, 
yet  allow  it  to  5e  answered.  In  re  Bomlne 
(D.  C,  W.  Va.),  14  Am.  B.  B.  785,  788,  138  Fed. 
837. 

102.  In  re  Isaacson  (D.  C,  N.  Y.),  23  Am.  B. 
R.  665,  174  Fed.  406;  In  re  Knassak  (D.  C. 
N.  Y.),  18  Am.  B.  R.  188,  151  Fed.  503. 

Power  to  sastala  objeetlons. — Referees  have 
no  authority  to  sustain  objections  and  to  ex- 
clude evidence  on  proceedings  for  a  discharge. 
Matter  of  Neuman  (D.  C,  Mont),  40  Am.  B.  B. 
427,  251  Fed.  667. 
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qiiently  stipulated  in.  This  practice  is  loose  and  should  not  be  followed. 
The  better  method,  where  a  stipulation  is  possible,  is  to  cull  out  those  portions 
that  are  pertinent,  and  read  them  in. 

(4)  Minutes  and  ebpoet. —  The  testimony  may  be  taken  down  in  nar- 
rative form,  or  by  question  and  answer,  and,  if  the  latter,  a  stenographer  may 
be  employed,  this  perhaps  by  analogy  to  the  procedure  on  the  examination  of 
the  bankrupt^*  The  rdferee  should  preserve  all  testimony  objected  to,  noting 
the  objections  and  taking  answers  subject  thereto,  and  report  the  same  to  the 
court,  or  if  necessary,  certify  to  the  court  on  proper  application  any  particular 
ruling.^  Equity  Rules  LXXII  to  LXXXII  should  be  consulted  for  details 
of  procedure  on  such  hearings.  At  the  conclusion  of  the  reference,  the  special 
master  makes  up  a  report,  and  files  it,  with  his  record,  and  all  papers  and  plead- 
ings with  the  clerk.  Such  report  should  embody  a  summary  of  his  findings 
and  state  his  opinion  thei-eon.  He  should  pass  his  own  judgment  on  the  f  acts,^** 
and  not  that  of  a  jury  which  in  another  proceeding  had  rendered  a  verdict  aa 
to  the  bankrupt's  guilt.^  He  should  pass  upon  all  the  grounds  of  objections 
urged  on  the  hearing  before  him.^*  This  report  is  brought  upon  notice  either 
on  motion  for  confirmation  or  by  exception,  and  the  case  then  proceeds  before 
the  judge.^^*  Exceptions  to  the  report  of  the  referee  must  be  filed  within  twenty 
days  after  the  filing  of  the  report.^^  A  referee's  findings  upon  eonflictii^  evi- 
dence are  eatitled  to  the  same  consideration  as  those  of  a  district  judge,^  and 
cannot  be  disregarded  where  there  is  sufficient  testimony  to  support  them.^* 
This  is  true  whether  the  findings  are  in  favor  of  the  bankrupt  or  the  trustee.^*** 


Its.  ]l«p«rt  of  flp«clal  mmwiUr, — See  ''Supple- 
mentary Form  No.  116;"  Haffar  &  Alexander'^ 
Bankr.  Formi  (2d  Bd.),  Form  No.  280,  post. 
Compare  In  re  Steed   (D.  C.»  N.  Car.),  6  Am. 

B.  R.  78,  107  Fed.  682;  Mahoney  ▼.  Ward   (D. 

C,  N.  Car.),  8  Am.  B.  R.  770,  100  Fed.  278. 

It  la  the  duty  of  the  apedal  master  to  take 
and  report  eyidehce.  and  to  return  the  same 
together  with  the  ruling  as  to  its  admiuiblUty. 
It  !■  not  error  for  the  special  master  to  reserre 
decisloD  as  to  the  admissibility  of  testimony 
under  insufficient  speeiflcations.  In  re  Knassak 
(D.  C,  N.  Y.),  18  Am.  B.  R.  187,  151  Fed.  008. 

Where  a  special  commissioner  has  stated  his 
general  flndinsrs  in  the  form  of  an  opinion  on 
speeiflcations  of  objection  to  a  discharge,  an 
objection  that  he  has  not  made  separate  find- 
ings of  fact  and  of  law  will  not  be  sustained, 
because  an  opinion  is  generally  of  more  yalue 
than  enumerated  statements  of  fact  and  con- 
clusions of  law.  Matter  of  Rowe  (D.  C,  N. 
Y.),  89  Am.  B.  R.  461,  240  Fed.  105. 

Synopsis  of  spcdflcattons^ — Where  the  sped- 
flcationa  of  objections  to  bankrupt's  discharge 
filed  by  creditors  were  before  the  referee,  but 
in  referring  to  them  in  his  report  he  set  out 
a  synopsis  of  them  instead  of  setting  them 
out  in  full,  an  exception  that  he  erred  in  setting 
forth  specifications  of  objections  not  actually 
filed,  is  frivolous.  Matter  of  Magen  (D.  C, 
Pa.),  33  Am.  B.  B.  846,  218  Fed.  602. 

19Sm.  Practlee  where  referee  only  reperts 
tetitimony  and  falls  to  state  eondaslons. — 
Where  a  referee  on  objection  to  a  bankrupt's 
discharge  only  reported  the  testimony,  and 
failed  to  reach  any  definite  conclusion  thereon, 
the  District  Court,  on  review,  may  either  refer 
the  matter  back  to  the  referee  with  instructions 
to  find  and  report  the  ultimate  facts  upon  the 
toBtlmony  and  the  applicable  rules  of  law,  or 
may  find  them  itself;  but  it  is  the  better  prac- 
tice to  refer  the  matter  back  to  the  referee. 


Matter  of  Troutman  &  Jesse  (D.  C,  Ky.),  40 
Am.  B.  R.  418,  261  Fed.  030. 

IM.  In  re  Cohan  (D.  C,  N.  J.).  26  Am.  B.  B. 
644,  102  Fed.  761. 

106.  Matter  of  HaskeU  (D.  C,  N.  Y.),  20  Am. 

B.  R.  014,  164  Fed.  801;  In  re  Hendrick  (D.  C. 
Conn.),  14  Am.  B.  R.  706,  138  Fed.  478. 

196.  Compare  Equity  Rules  and  the  Tariona 
district  rules  for  the  practice.  See,  for  effect 
of  findings  of  referee.  In  re  Covington  (D.  C, 
N.  Car.),  6  Am.  B.  R.  378,  110  Fed.  148;  also, 
that  findings  of  fact  are  conclusive  on  a  peti- 
tion for  rehearing.  In  re  Royal  (D.  C,  N. 
Car.),  7  Am.  B.  R.  636,  113  Fed.  140. 

Bzoeptlons  to  report  of  refereew — ^The  District 
Court  is  not  bound  by  a  report  of  a  referee 
denying  a  bankrupt's  discharge,  because  ex- 
ceptions were  not  filed  within  twenty  days  as 
required  by  Equity  Rule  66.  International 
Harvester  Co.  v.  Carlson  (C  C.  A.,  8th  dr.), 
38  Am.  B.  R.  178,  217  Fed.  786. 

197.  Matter  of  Pierce,  Jr.  (D.  C,  Wash.l,  82 
Am.  B.  R.  06,  210  Fed.  889. 

196.  In  re  Simon''  v.  Sternberg  (D.  C,  Ga.),  18 
Am.  B.  R.  204,  151  Fed.  607;  In  re  Wheeler  (C. 

C.  A.,  7th  Cir.),  21  Am.  B.  R.  262,  164  Fed.  301; 
Matter  of  Robinson  (D.  C,  Mass.),  48  Am.  B.  R. 
64,  266  Fed.  66. 

199.  Matter  of  Amster  (D.  C,  Ohio),  41  Am. 
B.  R.  240,  240  Fed.  257;  Matter  of  Goldberg 
(D.  C,  Mass.),  48  Am.  B.  R.  127,  266  Fed.  641; 
Matter  of  Lally  (D.  C,  N.  Y.),  48  Am.  B.  R. 
252,  256  Fed.  868;  In  re  Forth  (D.  C,  N.  Y.).  18 
Am.  B.  R.  186,  151  Fed.  061.  Thus  a  finding 
that  the  bankrupt  made  a  false  oath  and  con- 
cealed his  assets  wiU  not  be  disturbed.  In  re 
Knassak  (D.  C,  N.  Y.),  18  Am.  B.  R.  187.  161 
Fed.  508. 

Conflicting  evidenee. — In  the  case  of  Baker 
V.  Bishop-Babcock -Becker  Co.  (C.  C.  A.,  4th 
Cir.),  34  Am.  B.  R.  896,  220  Fed.  667,  the 
court    said:     "Just    what    weight    should    be 
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(5)  Compensation  and  disbubsemsnts. —  The  right  of  referees  sitting 
BB  special  masters  to  compensation  in  addition  to  their  fees  as  referees  haa 
already  been  well  settled,  and  rests  on  the  ground  that  the  duties  required 
of  them  are  outside  their  functions  as  defined  and  paid  for  under  the  law'. 
Section  72,  added  by  the  amendatory  act  of  1903,  has  not^  it  is  thought,  affected 
this  rula  This  compensation  is  often  fixed  by  district  rules.^^  If  not,  it  is 
adjusted  under  Equity  Rule  LXXXII.  The  disbursements  of  the  special 
master,  as  for  a  stenographer,  are,  of  course,  allowed.^^ 

V.    GROUNDS  OF  OPPOSITION  TO  DISCHARGE. 

a.  In  general. —  Subsection  h  of  this  section  specifies  the  cases  in  which  a 
bankrupt  may  be  refused  a  discharge.  As  previously  suggested,  the  specifica- 
tions of  objection  must  exhibit,  and  the  evidence  in  support  of  them  most 
prove,  one  of  the  dbjections  specified  in  the  law,^^  and  the  only  grounds  of 


given  to  the  finding  of  a  referee  or  special 
master  upon  an  application  for  &  discharge, 
has  been  the  subject  of  some  difference  of 
opinion  among  tfa«  courts;  but  we  think  it 
may  fairly  be  stated  that  the  consensus  is 
that  where  a  referee  and  special  master's 
action  is  baasd  upon  conflicting  testimony, 
and  he  heard  and  saw  the  witnesses,  that  his 
findings  ought  to  be  accepted,  and  not  dis- 
turbed, unless  it  appears  that  he  has  made 
a  plain  mistake;  and  thiv  is  particularly 
true  in  case»  involving  the  concealment  <n 
t.i»8ct8,  where  the  motive  and  intent  of  the 
bankrupt  becomes  materiaL  In  this  class  of 
eases  much  weight  is  necessarily  due  to  the 
conclusions  of  the  tribunal  which  had  the 
opportunity  of  seeing  and  obserylng  the  mat- 
ter and  deportment  of  the  witnesses  whose 
acts  were  caUed  in  question,  or  of  those  who 
may  have  been  cognisant  of  the  transaction. 
In  re  Lafleche  (D.  C,  Vt.),  6  Am.  B.  R.  488, 
lOO  Fed.  907;  Ohio  VaUey  Bank  v.  Mack  (C.  €. 
A.,  eth  Clr.),  20  Am.  B.  R.  40,  168  Fed.  lt», 
and  cases  cited,  80  C.  C.  A.  606,  24  L.  R.  A. 
<N.  8.)  184;  In  re  Wheeler  (C.  C.  A.,  7th  Cir.), 
21  Am.  B.  R.  262,  166  Fed.  188,  01  C.  C.  A.  222; 
Bpstein  V.  Steinfeld  <C.  C.  A.,  8d  Clr.),  82  Am. 
B.  R.  6,  210  Fed.  286,  ITI  C.  C.  A.  24.  In  this 
case  we  have  the  findings  of  fact  by  the  referee 
and  special  master,  and  have  carefully  and 
critically  examined  the  testimony;  and  our 
conclusion  is  that  he  was  correct  in  his  finding, 
and  that  the  evidence  is  entirely  InsufBdent  to 
Justify  a  refusal  of  the  discharge." 

Review. — ^The  District  Court  will  not  overrule 
the  findings  of  a  special  commissioner  on  ob- 
jections to  a  discharge,  if  there  Is  any  evidence 
upon  which  the  findings  are  based,  unless  the 
conclusions  are  contrary  to  law,  of  unless  con- 
sideration of  the  entire  issue  leads  to  a  different 
construction  of  some  of  the  acts  involved. 
Hatter  of  Rowe  (D.  C,  N.  Y.),  30  Am.  B.  R. 
461,  240  Fed.  166. 

190».  Matter  of  Amster  (D.  C,  Ohio),  41  Am. 
B.  11.  240,  240  IB  ed.  257. 

tOO^  Compensation. — Fellows  v.  Freudenthal 
(C.  C.  A.,  7th  Clr.),  4  Am.  B.  R.  400,  102  Fed. 
781;  In  re  Grossman  (D.  C,  Mich.),  6  Am.  B. 
R.  610,  111  Fed.  607.  In  Bragassa  v.  St.  Louis 
Cycle  (C.  C.  A.,  5th  Clr.),  5  Am.  B.  R.  700, 
107  Fed.  77,  the  referee  seems  to  have  been 
allowed  extra  compensation  as  referee  and  not 
as  special  master. 

tOl.  See,  for  rule  In  force  in  the  Northern 
and  Western  Districts  of  New  York,  In  re 
Qaylord  (D.  C,  N.  Y.),  6  Am.  B.  R.  806, 
106  Fed.  888. 


808.  In  re  Crossmsin  (D.  €.,  Mkh.),  6 
Am.  B.  R.  510,  111  Fed.  607. 

nndings  where  jury  has  found  as  to  sain* 
facts. —  Where  a  referee,  who  has  been  ap- 
pointed to  take  proofs  respecting  specifl^- 
tions'  of  objection  to  a  bankrupt's  discharge 
and  io  report  euch  proofs  to  the  court  to- 
gether with  his  findii^  thereon,  is  oonvineed 
after  duly  considering  &11  the  evidence,  tfasut 
bankrupt  had  wilfully  sworn  falsely  to  ma- 
terial facts,  and  so  certifies,  he  should  report 
a  finding  to  that  effect,  and  It  Is  error  flor 
him  to  subordinate  his  own  judgment  in  the 
nuitter  to  that  of  a  jury  which,  by  their 
verdict  in  another  proceeding,  had  found 
bankrupt  not  guilty  of  the  offense  with  whiek 
he  is  charged.  In  re  Cohan  (D.  GL,  K.  J.)« 
86  Am.  B.  R.  544,  108  Fed.  751. 

Supreme  Conrt  ■qvlfy  Bale  ST,  as  te  eesSsb 

applies  to  a  hearing  of  objections  to  a  bank- 
rapt*s  discharge,  and  the  fact  that  the  same 
objecting  creditor  filed  similar  exceptions  la 
five  separste  cases  does  not  relieve  It  from 
psyment  of  costs  to  each  of  the  bankrapta. 
Matter  of  Amer  (D.  C,  Pa.),  85  Am.  B.  B.  ttt* 
228  Fed.  676. 

t03.  In  re  Frank   (Ref.,  N.  Y.),  6  Am.  B.  B. 
156;  Smith  v.  Keegan  (C.  C.  A.,  1st  Clr.),  7  Am. 

B.  R.  4,  111  Fed.  167:  In  re  Wetmore  (Ref.,  N. 
Y.),  6  Am.  B.  R.  70S;  In  re  Steed  (D.  C,  N. 
Car.),  6  Am.  B.  R.  78,  107  Fed.  682;  Bawnaa  T. 
Feist  (C.  C  A.,  8th  Clr.),  6  Am.  B.  R.  TOS,  lOT 
Fed.  88;  In  re  Pierce  (D.  C,  N.  Y.),  4  Am.  B. 
R.  554,  108  Fed.  64;  In  re  BUck  <D.  C,  Pa.),  4 
Am.  B.  R.  776,  104  Fed.  280;  In  re  Peacodc  (D. 

C,  N.  Car.),  4  Am.  B.  R.  186,  101  Fed.  660;  la 
re  Marshall  Paper  Co.  (C.  C.  A,  1st  Or.),  4 
Am.  B.  R.  468,  102  Fed.  872;  In  re  Logan  (D. 
C,  Ky.),  4  Am.  B.  R.  625,  102. Fed.  874;  In  re 
Crist  (D.  C,  Ala.),  0  Am.  B.  R.  1,  116  Fed. 
1007;  In  re  Qriffln  Bros.  (D.  C,  Ala.),  10  Am. 
B.  R.  78,  154  Fed.  687;  In  re  Blalock  (D.  C^ 
B.  Car.),  0  Am.  B.  R.  266,  118  Fed.  670;  la  re 
Howden  (D.  C,  N.  Y.),  7  Am.  B.  R.  101,  lU 
Fed.  728;  In  re  Schenck  (D.  C,  Wash.),  8  Am. 

B.  R.  727,  116  Fed.  554;  Matter  of  Bpstein  (D. 

C,  Fla.),  40  Am.  B.  R.  406;  248  Fed.  101: 
Matter  of  Armstrong  (D.  C,  Cal.),  40  Am.  B. 
R.  770,  248  Fed.  202;  Matter  of  Newmark  (a 
C.  A,  2d  Cir.),  41  Am.  B.  R.  54,  240  Fed.  841: 
Feder  v.  Goets  (C.  C.  A.,  2d  dr.),  45  Am.  B.  R. 
57,  264  Fed.  610.  The  fact  that  one  datm 
agsinst  a  bankrupt  is  not  dischargeable  doe« 
not  prevent  his  discharge  from  other  debta. 
Matter  of  Lockwood  (D.  C,  N.  Y.),  80  Am.  B. 
R.  478,  240  Fed.  161. 
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objection  specified  are  those  enumerated  in  sections  fourteen  and  twenty-nine.^^ 
Matters  of  jurisdiction  and  the  validity  of  prior  proceedings  are  not 
included.^^  Even  if  the  proof  shows  that  the  only  debt  is  one  which  is  not 
dischargeable,  if  the  specifications  are  not  sustained,  a  discharge  should  be 
granted.^^  But  it  has  been  held  that  if  the  court  biows  of  facts  rendering 
the  discharge  revokable  if  they  had  first  become  known  after  it  was  granted, 
the  statute  does  not  compel  the  court  to  grant  the  discharge.^^  And  if  one  of 
several  objections  is  weU  pleaded  and  sustained  by  the  evidence,  a  discharge 
may  be  denied.** 

b.  Offense  of  larceny. —  The  offense  of  larceny,  or  larceny  as  bailee,  com- 
mitted by  a  bankrupt  against  an  objecting  creditor  more  than  a  year  before 
the  petition  was  filed,  is  not  within  the  statutory  grounds.** 

c.  Under  the  original  law,  and  under  the  law  as  amended.^  The  additional 
objections  provided  for  by  the  act  of  1903,  and  as  amended  by  the  act  of  1910, 
are  important  and  far-reaching,  but  they  are  not  available  as  grounds  for 
denying  a  discharge  in  proceedings  instituted  prior  to  the  taking  effect  of  said 
amendments.*^^  Neither  the  original  act  nor  its  amendments  are  retrospective ; 
if  the  act  complained  of  was  not  prohibited  when  it  was  committed  a  discharge 
may  not  be  refused  because  under  a  subsequent  enactment  such  act  was  pro- 
hibited-*" 


VL  COMinSSlOH  OF  OFFSHSB  PUlflSHABLB  BT  mPKISONMBlffT. 

a.  In  general — Subdivision  1  of  subsection  b  provides  as  the  first  ground 
of  refusing  a  discharge  the  commission  of  ^^  an  offense  punishable  by  imprison- 
ment as  herein  provided."  This,  in  effect,  means  the  commission  of  eidier  of 
the  offenses  specified  in  the  first  and  second  subdivisions  of  §  29-b.*^  Those 
defined  in  the  third,  fourth  or  fifth  subdivision  cannot  well  be  committed  by  a 
bankrupt*^  It  has  been  thought  also  to  include  the  commission  of  a  contempt^ 


aOl  In  re  Walrath  (D.  C,  N.  T.),  M 
Am.  B.  R.  541,  175  Fed.  243;  In  re  Griffin 
Biioe.  (D.  C,  Ala.),  19  Am.  B.  R.  78,  164 
Fed.  637:  Matter  of  Wetmore  (Bcf.,  N.  Y^, 
t  Am.  B.  R.  703;  In  re  Thomas  (D.  C, 
Iowa),  1  Am.  B.  R.  515,  92  Fed.  912;  Mat- 
ter of  Epstein  (D.  C,  Fla.),  40  Am.  B.  R. 
406,  248  Fed.  191. 

.  General  dishonesty,  or  unfair  and  sharp 
dealing  with  creditors  or  oral  misrepresenta- 
tions made  in  obtaining  property  on  credit 
are  not  grounds  for  refusing  a  dlscHarge.  In 
re  Chamberlain  (D.  C,  N.  Y.),  25  Am.  B.  R. 
37,  180  Fed.  304. 

Charging  the  creation  of  a  debt  by  reason 
of  bankmnt's  misconduct  while  acting  in  a 
fiduciary  capacity  is  not  sufficient  ground  for  a 
discharge.     In   re  Qara   (D.  C,   Pa.),  26  Am. 

B.  R.  678.  190  Fed.  112. 

The  Tldlatlon  by  a  bankrupt  of  a  criminal 
law  of  a  State  ij  no  ground  for  denying  his 
discharge  in  bankruptcy.     In  re  McIiSllan  (D. 

C,  N.  Y.),  80  Am.  B.  R.  826,  204  Fed.  482. 
The  mere  giwlng  of  a  preference  Is  no  reason 

for  denying  a  dischfrge.  Derorkin  t.  The 
Security  Bank,  etc.,  Co.  (C.  C.  A.,  6th  Cir.),  80 
Am.  B.  R.  788,  243  Fed.  17L 

266.  In  re  Walrath  (D.  C.  N.  Y.),  24  Aih. 
B.  R.  641,  175  Fed.  248,  holding  that  the  ques- 
tion of  the  infancy  of  the  bankrupt  cannot  be 
Interposed  collaterally  as  an  objection  to  his 
discharge. 

Domleile  or  resldeiiee  of  bankmpt  cannot 
be  interposed  as  an  objection  on  an  appli* 
cation  for  a  discharge.     In  re  Mason  (D.  C, 


N.  Oar.),  3  Am.  B.  R.  699,  99  Fed.  266; 
In  re  aisdell  (D.  C,  N.  Y.),  4  Am.  B.  B. 
95,   101   Fed.  246. 

S06.  In  re  Rhutaasel  (D.  C,  Iowa),  2  Am. 
Am.  B.  R.  697,  96  Fed.  697;  In  ce  Tiakar 

(D.  C,  N.  Y.),  3  Am.  B.  R.  580,  99  Fed.  79; 
In  re  McCarthy  (D.  C,  111.),  7  Am.  B.  R.  40, 
111  Fed  151.  But  in  In  re  Maples  (D.  a, 
Mont.),  5  Am.  B.  R.  426,  106  Fed.  919,  it 
was  held  that  where  the  only  debt  scheduled 
is  a  judgm^t  for  seduction,  the  court  will 
not  grant  a  discharge. 

807.  Matter  of  Luftig  (D.  C,  Mass.),  15 
Am.  B.  R.  773,  162  Fed.  328. 

808.  Hudson  t.  Mercantile  Kat.  Bank  (GL 
a  A.,  8th  Cir.),  9  Am.  B.  R.  438^  56  a  C.  A. 
850,  119  Fed.  346. 

809.  In  re  Wolf  (D.  C,  Pa.),  80  Am.  B.  R. 
•304,  159  Fed.  299. 

810.  In  re  Dauchy  (D.  C,  N.  Y.),  10  Am. 

B.  R.  527,  122  Fed.  688. 

811.  In  re  Webb  (D.  €.,  N.  Y.),  3  Am.  B. 
R.  386,  96  Fed.  404;  In  re  Qnackenbnsh  (D. 

C,  N.  Y.),  4  Am.  B.  R.  874,  102  Fed.  282;  In 
re  Hammerstein  (G.  GL  A.»  2d  Clr.),  86  Am. 
B.  R.  757,  189  Fed.  37. 

818.  See  I  89  of  Bankr.  Act,  post,  and  dis- 
cussion thereunder. 
818.  See  Bankr.  Aet,  |  894>(3)    (4)    (6). 
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though  the  use  of  the  word  ^'  offense "  necessarily  negatives  such  a  view.^^ 
If  any  of  the  offenses  enumerated  by  §  29  of  the  act  are  committed  by  the  bank- 
rupt, either  in  his  own  or  some  other  bankruptcy  proceedings,  his  discharge 
must  be  denied.*" 

.  b.  Concealment  of  property. — (1)  What  constitutes. — (I)  In  generals 
—  To  entitle  the  bankrupt  to  the  privil^e  of  a  discharge  there  must  be  entire 
good  faith  on  his  part;  he  must  surrender  his  property  fully;  he  may  not 
retain  or  conceal  any  part  thereof  which  should  go  to  his  creditors.^*  The 
bankrupt  cannot  decide  for  himself  whether  a  specific  piece  of  property  may 
be  retained  by  him,  and  conceal  the  existence  thereof  by  omitting  it  from  his 


214.  A  oontempt,  even  thou^  punished  by 
imprisonment,  is  not  a  crime.  The  offenae 
mu»t  he  one  under  the  bankruptcy  law. 
Sectkm  20  indicates  what  constitutes  eueh 
"  offenses." 

ai6.  Commisiion  of  offenses  in  bankrupts 
bankruptcy. —  In  the  case  of  Matter  of  Lesser 
(C.  C.  A.,  2d  Cir.),  M  Am.  B.  R.  833,  234 
Fed«    65,    the    court    said:      ''As    herein 

Erovid^l  means  as  |>rovided  under  the 
ead  of  'Offenses'  in  the  bankruptcy 
act  (section  29a).  If  a  bankrupt  ap- 
plying for  a  disdiarge  has  committed  an 
offense  covered  by  eection  29a  his  disdiarge 
must  be  refused.  It  would  be  an  absolute 
impossibility  for  him  to  commit  some  of 
these  offenses  in  his  own  bankruptcy.  One 
of  the  offenses  punished  by  section  29a  is 
the  embezzlement  by  a  trustee  in  banloruptey 
of  property  belonging  to  the  estate  of  the 
bauKrupi.  If  the  trustee  ia  convicted  of  such 
embesxiement  and  subseqixently  becomes  a 
bankrupt  himself  he  can,  it  the  ruling  of  the 
district  Judge  is  correct,  obtain  his  discharge, 
notwithstanding  his  eonTiction  under  section 
29a  of  an  offense  which  section  14  declares  is 
an  absolute  bar  to  a  discharge.  As  before 
itated,  there  Is  nothing  in  the  act  which  con- 
fines the  perjury  which  bars  a  discharare  to 
that  committed  in  the  bankrupt's  own  proceed- 
ing. On  the  contrary,  many  of  the  offenses, 
conviction  of  which  bars  a  discharge,  cannot, 
as  before  stated,  be  committed  in  the  bank- 
ruptcy proceedings  of  the  applicant  for  a  dis- 
charge. We  cannot  think  that  the  lawmakers 
Intended  a  result  so  illogical  as  to  i>ermit  a 
trustee  who  has  embessled  the  estate  of  the 
bankrupt  placed  fn  his  care  by  the  court  to  file 
a  petition  of  his  own  and  procure  a  discharge, 
notwithstanding  his  crime,  because  it  was 
committed  in  a  bankruptcy  proceeding  other 
than  his  own.  There  is  nothing  compelling 
such  a  construction  of  the  hiw.  *  *  ^  It 
seems  clear  that  the  intention  of  the  lawmakers 
was  to  refuse  a  discharge  to  a  bankrupt  who 
has  taken  a  false  oath  in  any  bankruptcy  pro- 
ceeding. If  he  can  commit  perjury  once  and 
succeed  he  will  be  quite  likely  to  attempt  it 
again.  The  contention  that  the  perjury  must 
be  committed  in  his  own  bankruptcy  is  con- 
trary to  the  letter  of  the  law,  and  if  sustained 
may  lead  to  deplorable  results." 

VioUtion  of  Btste  law.r>Although  the  failure 
of  bankrupts,  engaged  as  prlrate  bankers,  to 
transmit  to  a  foreign  country  moneys  received 
for  such  purpose,  constitutes,  a  misdemeanor 
under  the  General  Business  Law  of  the  State 
of  New  York,  it  is  not  an  offense  punishable  by 
Imprisonment  under  any  proyision  of  the 
Bankruptcy  Act,  and  hence  does  not  prevent  a 
dlscliarge.  Matter  of  Ollner  (C.  C.  A.,  2d  Cir.), 
44  Am.  B.  B.  460,  262  Fed.  784. 


816.  In  re  Breitling  (€.  C  A.,  7th  Cir.), 
18  Am.  B.  R.  126,  188  Fed.  146;  Matter  of 
Brincat  (D.  C,  Ala.),  37  Am.  B.  R.  587, 
233  Fed.  811. 

Complete  appxopriatioa  of  aiaats. —  In  the 
case  of  In  re  'Baudonine  (D.  C.,  N.  T.),  8 
Am.  B.  R.  65,  61,  96  Fed.  536,  539,  Judge 
Brown  said:  ''A  discharffe  in  bankruptcy 
upon  lany  other  condition  than  the  complete 
appropriation  of  eyery  known  asset  legally 
ayailable  to  creditors  would  not  only  be  a 
glaring  wrong  to  creditors,  but  contrary  to 
every  conception  of  a  just  system  of  bank- 
ruptcy." 

In  the  case  of  Barton  Bros.  v.  Prodoee 
Co.  (C.  O.  A.,  8th  Cir.),  14  Am.  B.  R.  502. 
505,  136  Fed.  856,  the  court  said:  ^The 
bankrupt  must  make  a  full  and  complete 
surrenaer  of  all  his  unezempt  property  for 
the  ibeneflt  of  his  creditors.  He  must  be  hon- 
eft  in  this  respect.  He  must  neither  conceal 
nor  withhold  knowingly  anything  from  hia 

creditors  which  they  are  entitled,  under  tha 
law,  to  know  or  receive.  Whenever  the 
court  is  impressed  with  the  belief,  after  duo 
inquiry  and  examination,  that  in  the  main 
the  biuikrupt  has  intended  and  tried  to  com- 
ply with  the  law,  he  should  be  dealt  with 
liberally  on  his  petition  for  manumission 
from  his  debts.  On  the  other  hand,  in  order 
to  obstruct  gross  abuses  of  the  spirit  of  the 
bankrupt  act,  that  it  may  not  aid  the  dis- 
honest debtor  in  being  acquitted  of  his  honest 
debts,  while  withholding  aught  that  he 
should  surrender  for  the  benefit  of  his  cred- 
itors, it  is  the  duty  of  the  court  to  look 
into  the  heart  of  his  transactions." 

Bad  faith  of  bankrupt. —  Where  creditors 
objecting  to  a  bankrupt's  discharge  sustain 
their  accusation  that  he  has  so  conducted  his 
business  as  not  to  indicate  good  faith,  and 
has  caused  bis  assets  to  disappear,  the  bur- 
den is  upon  the  bankrupt  to  show  that  he  is 
entitled  to  a  discharge;  and  where  bankrupt 
conducted  a  business  which  he  got  rid  of 
when  trouble  was  in  sight  because  of  a 
promissory  note,  and  thereafter  conducted 
>UBiness  for  the  benefit  and  in  the  name  of  his 
sister,  who  apparently  had  no  capital,  with- 
out accounting  for  the  proceeda  derived  from 
the  sale  of  his  business,  a  discharge  will  be 
denied.  In  re  Miller  (D.  C,  N.  Y.),  30  Abu 
B.  R.  113,  203  Fed.  170. 
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fldiedules;  it  is  Iub  duty  to  disclose  the  properly  and  permit  Hie  court  to  deter- 
mine whether  it  could  go  to  his  creditors.^^ 

(II)  Essential  elements. —  To  constitute  concealment  an  objection  to  a  dis- 
charge,  it  must  be  (1)  by  the  bankrupt,^^  while  a  baxikrupt  or  after  his  dis- 
charge—  iu  other  words,  after  the  filing  of  the  petition  ^^  —  and  (2)  from 
his  trustee,  (3)  of  property  belonging  to  the  estate  in  bankruptcy,  and  (4) 
such  concealment  must  be  ^'  knowingly  and  fraudulently  "  dona^^ 

(III)  Knowingly  cmd  fraudvlenthf. —  The  most  important  of  the  essentials 
of  a  concealment  is  that  it  be  done  ''  knowingly  and  f  raudulendy,"  and  without 
clear  proof  sustaining  it,  the  specifications  must  be  dismissed.  The  question 
of  intent  becomes,  therefore,  of  first  importance  in  determining  whetiier  the 
offense  has  been  conunitted.  Without  a  purpose  to  profit  by  the  concealment, 
or  to  deprive  the  creditors  of  their  legal  right  to  an  apportionment  of  all  the 
property  of  the  bankrupt  the  act  complained  of  will  not  constitute  a  bar  to  a 
disdiarge.'"    Thus,  an  omission  to  include  property  in  the  schedules  under 


«17.  In  re  Gailev  (C.  C.  A.,  7th  dr.),  H 
Am.  B.  R.  539»  127  Fed.  538;  Bart<m  v. 
Texas  Produce  Co.  (O.  C.  A.,  8th  dr.),  14 
Am.  B.  R.  602,  136  Fed.  366;  Vehon  v.  Ull- 
man  (€.  O.  A.,  7th  Cir.),  17  Am.  B.  B.  436, 
147  Fed.  694,  holdincr  tlnii  ih«  fiailure  of 
the  president  of  a  mau  order  <sorporation  to 
sehedule  a  dkiplicate  mailing  list  was  not  a 
bar  to  his  dischargee. 

Intent. — While  intent  is  a  pertinent  in- 
quiry, it  is  not  the  sole  inquiry.  The  mb- 
stance  of  the  offense  is  the  withholding  of 
assets,  so  that  the  true  inquiry  is  wh^er 
with  fraudulent  intent,  the  iMiiknipt  with- 
held from:  his  schedule  property  belonginff  to 
his  ereditors.  Apart  irom  the  withholding 
of  assets,  the  intoit  constitutes  no  cause  for 
denying  a  discharge.  Vehon  y.  UUman  (O. 
C.  A.,  7th  Cir.),  17  Am.  B.  R.  436,  147  Fed. 
694. 

Where  it  appears  that  a  bankrupt  inten- 
tionstlly  took  his  property  and  kept  it  from 
his  creditors,  with  intent  to  hinder,  delay 
or  defraud  tiiem,  he  will  be  denied  a  dis- 
charge, eTcn  though  he  thought  his  action 
justiled.  Matter  of  Nelson  (D.  €.,  N.  Y.), 
23  Am.  B.  R.  37,  179  Fed.  320. 

S18.  In  re  Myers  (D.  €.,  N.  Y.),  6  Am. 
B.  R.  4,  105  Fed.  363,  holding  that  a  dis- 
^tmrm  may  be  granted  to  a.  wife,  notwith- 
standing a  concealment  of  assets  by  her  hus- 
band in  managing  her  business.  So,  the 
fraud  of  a  husband  in  failing  to  keep  true 
books  of  account  wiU  not  prevent  the  wife 
from  securing  her  discharge.  In  re  Hyman 
(D.  C,  N.  Y.),  3  Am.  B.  R.  160,  97  Fed.  196. 

«19,  In  re  Webb  (D.  C,  N.  Y.).  3  Am.  B. 
R.  386,  98  Fed.  404. 

S80.  Concealment;  essential  elements. — To 
constitute  a  concealment  of  property  having 
discharse,  it  must  have  been  by  the  bank- 
rupt after  the  filing  of  a.  petition  against 
him,  while  a  bankrupt,  or  siter  his  discharge, 
and  the  property  must  have  been  concealed 
from  the  trustee,  and  such  property  must 
have  belonged  to  the  estate  in  bankruptcy. 
The   c<Acealment   must   be   knowingly    and 


fraudulently  made.  Matter  of  Affnew  and 
Sherman  (D.  C,  N.  Y.),  36  Am.  B.  R.  700,. 
226  Fed.  660. 

Ml.  In  re  Conn  (D.  C,  Or.),  6  Am.  B.  R. 
217,  108  Fed.  626;  In  re  Pierce  (D.  C,  N. 
Y.),  4  Am.  B.  R.  664,  103  Fed.  64;  In  re 
Freund  (D.  C,  N.  Y.),  3  Am.  B.  R.  418, 
98  Fed.  81;  In  re  Bryant  (D.  C,  Tenn.), 
6  Am.  B.  R.  114,  104  Fed.  789;  In  re  Todd 
(D.  C,  Vt.),  7  Am.  B.  R.  770,  112  Fed. 
316;  In  re  Patterson  (D.  C,  N.  Y.),  10 
Am.  B.  R.  371,  121  Fed.  921;  In  re  Bla- 
lock  (D.  C,  S.  Oar.),  9  Am.  B.  R.  266,  118 
Fed.  679;  In  re  Beebe  (D.  C,  Pa.),  8  Am. 
B.  R.  697,  116  Fed.  46;  Woods  v.  Little  (0. 
0.  A.,  8d  dr.),  13  Am.  B.  R.  742,  134  Fed. 
229;  In  re  Talpin  (D.  C,  Iowa).  14  Am. 
B.  R.  360,  136  Fed.  861 ;  In  re  Griffin  Bros. 
(D.  C,  Ala.),  19  Am.  B.  R.  78,  164  Fed. 
637;  In  re  Bacon  (D.  C,  N.  Y.),  80  Am. 
B.  R.  684,  206  Fed.  646. 

The  words  ''knowingly''  and  '^fraudn-^ 
kntly,"  in  section  29b,  relating  to  conceal- 
ment of  assets  by  a  bankrupt,  must  be  givm 
their  natural  significance  m  the  considera- 
tion of  a  diarge  of  concealment  of  assets 
made  in  opposition  to  granting  him  a  dis- 
chargie,  and  it  must  be  shown  by  a  clear 
preponderance  of  evidence  that  sucn  conceal- 
ment was  practiced  knovnngly  and  fraudu- 
lently. Klein  v.  Powell  (C.  C.  A.,  3d  Cir.), 
23  Am.  B.  R.  494,  174  Fed.  640. 

222.  Matter  of  Nelson  (D.  C,  N.  Y.),  23 
Am.  B.  R.  37,  179  Fed.  320 ;  Klein  v.  Powell 
(C.  C.  A.,  3d  Cir.),  23  Am.  B.  R.  494,  174 
Fed.  640;  In  re  Julius  Bros.  (D.  C,  N.  Y.), 
31  Am.  B.  R.  132,  209  Fed.  371,  holding 
that  creditors,  claiming  that  a  bankruj^ 
transferred  property  in  fraud  of  their  rights, 
must  show  that  the  bankrupt  knew  tbe  re- 
sult of  his  act  would  deprive  them  of  their 
rights  —  that  is  the  element  of  intent  — 
but  it  is  quite  irrelevant  whether  the  bank- 
ru]>t  in  his  own  mind  had  an  honest  justifi- 
cation; In  re  Kyte  (D.  C,  Pa.),  23  Am. 
B.  R.  414,  174  Fed.  867. 
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an  honest  mistake  of  law  or  fact  will  not  bar  a  discliarge.^*'  But,  if  such  omia- 
6ion  is  not  satisfactorily  explained;  it  will  usually  amount  to  a  concealment.'^ 

(IV)  Property  belonging  to  estate. —  The  concealment  must  pertain  to 
property  belonging  to  the  bankrupt,  which  would  pass  upon  his  bankruptcy 
to  his  trustee.  It  must  be  shown  by  competent  and  sufficient  evidence  that  the 
property  concealed  belonged  to  the  bankrupt,  and  in  the  absence  of  a  findin^^ 
to  this  effect  the  offense  is  not  established.^^  The  amount  or  value  of  the  prop- 
erly concealed  does  not  bear  particularly  upon  the  existence  of  the  offense,  if 
the  knowledge,  intent  or  wilfulness  of  the  concealment  is  established.^^ 

(V)  Failure  to  schedule  property. —  Failure  to  schedule  or  surrender  prop- 
erty to  the  trustee  is  not  per  se  or  ipso  facto  knowingly  and  fraudulently  con- 
cealing it.'^  If  the  bankrupt  has  money  in  his  possession  when  he  files  his 
petition,  which  he  did  not  schedule  or  turn  over  to  his  trustee,  he  is,  in  the 
absence  of  a  satisfactory  explanation,  guilty  of  a  concealment  of  assets  which 
bars  his  discharge.'^  An  omission  to  schedule  property  fraudulently  conveyed 
usually  amounts  to  a  concealment,  where  the  bankrupt  retains  an  interest 
therein.^^   But  where  the  transfer  was  made  more  than  four  months  prior 


823.  In  re  Morrow   (D.  C,  Cal.)f  3  Am. 

B.  R.  263,  07  Fed.  574;  In  re  Wetniore  (D. 

C,  Pa.),  3  Am.  B.  R.  700,  00  Fed.  703;  In  re 
Blalock  (D.  C,  K.  Oar.),  0  Am.  B.  R.  266, 
118  Fed.  670;  In  re  Eaton  (D.  C,  N.  Y.), 
6  Am.  B.  R.  531,  110  Fed.  731. 

824.  In  re  Royal  (D.  €.,  N.  Oar.),  7  Am. 
B.  R.  106,  112  Fed.  185;  In  re  Finkelatein 
(D.  C,  N.  Y.),  3  Am.  B.  «R.  800,  101  Fed. 
418;  In  re  OXSara  (D.  0.,  Or.),  3  Am.  B.  R. 
849,  07  Fed.  032.  For  mich  an  explanation, 
eee  In  re  Miner  (D.  C,  Or.),  8  Am.  B.  B. 
248,  114  Fed.  088. 

Frasumption  of  oonoMlment  arises  from 
failure  to  account  for  property  in  poaeeseion 
of  bankrupt  shortly  before  adjudicaiion,  and 
and  not  included'  in  schedules.  The  auffieiency 
of  the  explanation  is  in  the  discretion  of  the 
district  judge.  (Siegel  t.  Oartel  (O.  0.  A., 
8th  Oir.),  21  Am.  B.  R.  140,  164  Fed.  601. 

225.  Property  bdonging  to  estate.— Under 
section  29b  of  the  bankruptcy  act,  to  Justify 
tihe  refusal  of  a  dioehar^^,  it  must  appear 
that  the  bankrupt  Jmowingly  and  fraudu- 
lently "concealed  while  a  bankrupt,  or  after 
his  discharge,  from  his  trustee,  any  of  the 
property  heloniria^  to  his  estate  In  bank- 
nptcy.**  Hence,  a  report  by  a  special  master 
that  certain  moneys  have  been  retained  by  the 
bankrupt  and  not  paid  over,  which  does  not 
state  whether  or  not  such  moneys  were  con- 
cealed from  the  trustee.  Is  Insufficient.  Mat- 
ter of  Len weaver  (D.  C,  N.  Y.),  36  Am.  B.  B. 
73,  226  Fed.  087. 

Desire  to  eoaeeal  alfhonvh  no  property  exlst- 
Inff. — The  mental  operation  of  thinkiner  prop- 
erty is  owned,  and  desiring  to  conceal  It,  when 
In  fact  no  cuch  property  exists,  does  not  fall 
within  any  of  the  i.rohibltlons  of  section  14. 
Hatter  of  Hughes  (C.  C.  A.,  2d  Clr.),  44  Am. 
B.  R.  447,  262  Fed.  600. 

tM,  Value  of  property  coneealed.— The 
bankruptcy  act  Is  not  aimed  particularly  at 
lar^e  concealments  of  property,  but  at  all 
concealments  of  property.  If  the  amount  Is 
small,  and  Inadrertontly  retained  or  forgot- 
ten, the  failure  to  disclose  will  not  prerent 
a  discharge;  but  when  knowingly  and  will- 
fnlly  concealed  from  the  trustee,  and  drawn 
out  and  used  by  the  bankrnpt  for  his  own 
personal  use,  whether  the  sum  be  large  or 
small,    there    Is    a    concealment    of    property 


witti  intent  to  defraud  creditorB.  Matter  of 
Smith  (D.  C,  N.  T.),  87  Am.  B.  R.  230, 
292  Fed.  248.  fiee  Matter  of  Levy  (D.  C, 
K.  Y.),  36  Am.  B.  R.   181,  227  Fed.  1011. 

The  mere  fact  that « iMtnkrapt  omitted  bed- 
room furniture  of  small  Talue  from  his 
sehedules  is  not  in  itself  sufficient  to  justify 
the  denial  of  a  discharge,  especially  where 
it  was  partly  owned  by  his  clerk  and  the 
key  to  tne  room  had  been  gi^en  to  tiie  tma- 
tee.  Baker  ▼.  Bidiap^Babeock-Becker  Co.  (O. 
O.  A.,  4th  dr.),  34  Aul  B.  R.  306,  220  Fed. 
«67. 

M7.  In  re  Hirseh  (D.  C,  Tenn.),  2  Am. 
B.  R.  715,  06  Fed.  466;  In  re  Freund  (D.  0^ 
N.  Y.),  8  Am.  B.  R.  418,  06  Fed.  81;  In  re 
Blalock  (D.  C,  6.  Car.) ,  0  Am.  B.  IR.  266, 118 
Fed.  670;  Qreteeh  ▼.  United  fitatoa  (C.  G. 
A.,  3d  Clr.),  36  Am.  B.  R.  571,  231  Fed.  57. 

Failure  to  schedule  property  txaasfemd. — 
The  failure  to  schedule  or  surrender  prop- 
erty to  the  trustee  is  not  per  se,  or  ipso  /octo, 
knowingly  and  fraudulently  oonoealing  it» 
though  an  omission^  to  sdiedule  property 
fraudulently  conveyed  usually  amounts  to  a 
concealment  where  the  bankrupt  retains  any 
interest  therein.  Where,  however,  the  evi- 
dence shows  an  entire  absence  of  fraudulent 
intent,  no  such  offense  has  been  committed 
as  will  warrant  the  denial  of  a  discharge  on 
the  ground  of  concealment.  Matter  of  Staf- 
ford (D.  C,  Conn.),  35  Am.  B.  R.  747,  221 
Fed.  127, 

5UM.  In  re  Friedrich  (D.  C,  Mum.),  28  Am. 
B.  R.  656,  100  Fed.  103,  holding  that  pro- 
ceeds derived  from  the  sale  of  crops  raised 
upon  homestead  property  are  not  exempt 
under  the  law  of  Minnesota,  so  as  to  excuse  a 
bankrupt  for  failure  to  schedule  such  pro* 
ceeds  or  turn  them  over  to  his  trustee. 

229.  Bragassa  v.  St.  Louis  C^de  (C  C.  A^ 
5th  ar.),  5  Am.  B.  R.  700,  107  Fed.  77;  In 
re  Bemer  (D.  C,  Ohio,  Ref.),  4  Am.  B.  R. 
883;  In  re  Skinner  (D.  CX,  Iowa),  8  Am.  B. 
B.  163,  07  Fed.  100;  In  re  Weldi  (D.  C, 
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to  filing  the  petition  in  bankruptcy,  it  will  not  constitate  a  bar  to  diflcharge.*^ 
This  question  often  arises  where  properly  has  been  given  or  transferred  by  a 
bankrupt  to  his  wife  and  omitted  from  the  schedules  or  otherwise  concealedL^^ 
Where  a  bankrupt  has  property  in  his  wife's  name,  for  the  purpose  of  keeping 
suoh  property  from  his  creditors,  a  discharge  will  not  be  granted.^''  It  seems, 
however,  that  an  omission  of  assets  from  the  schedule,  on  the  advice  of  counsel, 
lionestly  given,  is  at  least  a  presumptive  excuse  f^  as  where  the  bankrupt  was 
advised  that  his  interest  in  his  grandfather's  estate  was  contingent  and  not 
vested.^^  If  there  be  no  fraudulent  or  criminal  intent  in  failing  to  schedule  the 
property,  and  it  was  omitted  upon  a  fair  and  reasonable  cause  to  believe  that 
it  should  not  be  included,  based  upon  the  advice  of  counsel,  the  omission  is  not 
an  offense  barring  dischai^.^^  The  advice  of  counsel  is  no  excuse  unless  it 
was  based  upon  a  full  and  truthful  disclosure  of  all  the  facts  pertaining  to  the 


Ohio),  3  Am.  B.  lU  93,  100  Fed.  66;  In  re 
McNamara  (Tlef.,  N.  Y.),  2  Am.  B.  B.  666, 
^6  Fed.  420;  In  re  Qnaekenburii  (D.  C, 
N.  Y.),  4  Am.  B.  R.  274,  102  Fed.  282;  Mat- 
tor  of  Stafford  (D.  €.,  €kmn.),  36  Am.  B.  R. 
747«  221  Fed.  127. 

FaUvrtt  tm  Mhedvle  v^pcrty  traniferred  by 
a  bankrupt  to  hii  wife  prior  to  the  enactment 
of  the  bankruptcy  law  ia  not  a  ground  for 
oppoatnir  a  diacharge.  In  re  Goodale  (D.  C, 
K.  T.),  6  Am.  B.  B.  4M,  100  Fed.  788;  In  re 
House  (D.  C  N.  Y.),  4  Am.  B.  R.  608,  108  Fed. 
CIS.  So  alao  a  transfer  made  more  than  two 
jeara  prior  to  bankruptcy,  Matter  of  Kaufman 
<C.  a  A^  2d  CIr.),  88  Am.  B.  B.  6i8,  238  Fed. 
806. 


TMsater  af  claim  for  aalary^— Where  a  dalm 

for  salary  due,  transferred  by  a  bankrupt  to 
his  lawyer,  was  fictitious  and  made  as  a  basis 
for  a  pretext  for  not  acheduling  aaid  aalary  as 
an  asset,  so  that  hia  principal  creditor  might 
be  kept  from  receiTing  any  part  of  it,  he  is 
guilty  of  concealment  which  is  a  ground  for 
denying  him  a  discharge.  Grafton  t.  Meikle- 
ham  (C.  C.  A.,  5th  Cir.),  40  Am.  B.  B.  433.  246 
Fed.  187. 

23«.  In  re  Henneby  (D.  C,  Iowa),  81  Am.  B. 
R.  281,  207  Fed.  882;  In  re  Kolster  (D.  C, 
Ner.),  17  Am.  B.  R.  52,  146  Fed.  138;  In  re 
Countryman  (D.  C,  la.),  0  Am.  B.  B.  572,  110 
Fed.  687;  Fields  t.  Karter  (C.  C  A.,  5th  Cir.),  8 
Am.  B.  R.  851,  115  Fed.  050.  Otherwise  if 
within  the  four  months'  period.  Plrrita  ▼. 
Plthian  (C.  C.  A.,  8th  Cir.),  27  Am.  B.  R.  621, 
304  Fed.  403,  114  C  C.  A.  865. 

281.  In  re  McCrea  (C.  C.  A.,  2d  dr.),  90  Am. 
B.  R.  412,  161  Fed.  246;  In  re  Brown  (D.  C, 
Tt),  15  Am.  B.  R.  850,  140  Fed.  888,  In  which 
case  It  was  held  that  since  a  Vermont  atatute 
prohibits  a  contract  between  huaband  and  wife, 
an  attempted  transfer  to  her  did  not  consti- 
tute a  concealment;  In  re  Hirshowita  (D.  C. 
Pa.),  27  Am.  B.  R.  701,  104  Fed.  562;  BCatter  of 
Kewmark  (C.  C.  A.,  2d  Cir.),  41  Am.  B.  R.  64. 
940  Fed.  841;  Matter  of  Bishop  (D.  C,  N.  T.), 
48  Am.  B.  R.  486^  258  Fed.  454. 

S8t.  In  re  Steindler  ft  Hahn  (Ref.,  N.  Y.),  6 
Am.  B.  R.  63;  In  re  GUbert  (D.  C,  Pa.),  22 
Am.  B.  R.  221,  100  Fed.  140.  Failure  to  schedule 
assets  held  In  trust  for  a  bankrupt  by  his  wife 
Is  ground  for  refusal  of  his  discharge.  Matter 
of  Borg  (D.  C,  Minn.),  25  Am.  B.  R.  180,  184 
Fed.  640;  In  re  De  Mauriae  (D.  C,  N.  T.),  80 
Am.  B.  B.  677.  206  Fed.  858. 

Fa&ure  to  schedule  property  hdd  by  wife. 
—In  the  case  of  In  re  Grares  (D.  C,  Pa.), 
26  Am.  B.  B.  688,  180  Fed.  847,  the  court 
aaid:  *rro  entitle  the  bankrupt  to  a  dis- 
charge, there  must  be  entire  good  faith  on 
his  part  He  muat  surrender  his  property 
fully.     He  cannot  retain  or  conceal  any  part 


thereof  which  should  go  to  his  creditors.  If 
the  property,  or  a  poixion  of  it,  belonging  to 
the  bankrupt  has  been  Tested  directly  or  in- 
direetljjr  in  his  wife,  no  matter  when  tiiat  was 
done,  if  the  court  believes  from  the  eridenoe 
that  it  was  dons  and  emitinued  frandulentlj* 
and  the  property  really  waa  held  for  ths 
bankrupt's  benefit  and  subject  to  his  control, 
the  failure  to  mention  such  property,  of 
whatever  it  may  consist,  in  ths  schedule  and 
to  inform  the  trustee  in  regard  thereto,  la 
concealment  of  property  and  wiU  prevent  a 
discharge.  This  ia  a  well  settled  principle, 
requiring  no  reference  to  cases  decided." 
Bee  also  In  re  Diamond  (D.  0.,  Wis.),  80 
Am.  B.  R.  363,  204  Fed.  137.  But  this  nils 
would  not  apply  where  the  property  so 
transferred  was  purchased  by  the  bankrupt 
with  his  wife's  money.  Matt^  of  Kean  (D. 
C,  N.  Y.),  38  Am.  B.  R.  628,  237  Fed.  683. 

S88.  (hnisaioB  under  advics  of  counsel. — 
In  re  Schreck  (Ref.,  N.  Y.),  1  Am.  B.  R.  366; 
In  re  Bemer  (Ref.,  Ohio),  4  Am.  B.  R.  383; 
In  re  Headley,  2  N.  B.  N.  Rep.  684;  U.  S.  v. 
Connor,  3  McLean,  573;  In  re  Kyte  (D.  C, 
Pa.),  23  Am.  B.  R.  417,  174  Fed.  867;  Hatter 
of  Meikelham  (D.  C,  Ga.),  38  Am.  B.  R. 
324,  236  Fed.  401.  But  In  re  Stoddard  (D. 
C.,  Wash.),  7  Am.  B.  R.  762,  114  Fed.  486, 
it  was  held  that  where  certain  real  estate 
conveyed  by  the  bankrupt  shortly  before  fil- 
ing his  petition  In  bankruptcy,  In  trust  to 
pay  another  the  profits  thereof  for  life  and 
then  to  hold  for  his  benefit,  is  intentionally 
omitted  from  his  schedules,  he  is  not  en- 
titled to  his  discharge,  although  he  acted  un- 
der advice  of  counsel,  that  all  his  interest 
in  the  property  was  divested  by  the  deed. 
See  also  Matter  of  Bishop  (D.  C,  N.  Y.),  43 
Am.  B.  R.  495,  253  Fed.  454. 

Doubtful  ownership^ —  In  the  case  of  In  re 
Alleman  (D.  C,  Pa.),  20  Am.  B.  R.  745,  163 
Fed.  693,  it  was  held  that  a  bankrupt  will 
not  be  denied  a  discharge  upon  the  ground 
of  a  fraudulent  concealment  of  property, 
where  his  ownership  is  doubtful  and,  under 
the  advice  of  coimsel,  the  property  in  ques- 
tion is  omitted  from  the  schedules. 

Am.  B.  R.  742,  184  Fed.  229. 

ruV?'  1?  I^  Jscobson  &  Son  Co.   (C.  C  A.,  8d 

Cir.),  28  Am.  B.  B.  492,  180  Fed.  949. 
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omitted  assets.^^  Where  a  person  prior  to  filing  a  petition  in  bankruptcy  ooxi- 
veys  property  to  a  third  person,  to  be  held,  in  whole  or  in  part,  in  secret  trust 
for  himself,  and  fails  to  schedule  such  interest^  such  failure  constitutes  a 
knowing  and  fraudulent  concealment  from  his  trustee,  while  a  bankrupt,  of 
property  belonging  to  his  estate  in  bankruptcy,  and  will  preclude  his  dis- 
diarge.  "^  The  listing  of  property  after  an  attempt  to  conceal  the  same  and 
after  the  false  oath  has  been  discovered  will  not  relieve  the  bankrupt  from  tjlie 
consequences  of  such  acts.^^  Real  property  set  apart  to  a  divorced  wife  aa 
alimony  is  not  within  the  jurisdiction  of  a  court  in  bankruptcy ,^^  and  a  failure 
to  schedule  such  property  does  not  constitute  a  concealment  so  as  to  defeat 
the  wife's  right  to  a  disdiarge.^^  Salary  of  a  public  officer  does  not  pass  to 
a  trustee,  and  a  failure  to  schedule  the  amount  earned  when  the  petition  wa» 
filed  is  not  a  concealment  of  assets  barring  discharge.^^  A  bankrupt  should 
not  be  refused  a  discharge  because  he  failed  to  set  fortti  in  his  schedules  the 
income  derived  from  certain  trust  funds,  and  did  not  turn  over  to  the  trustee 
on  demand  his  interest  in  said  income,  especially  where  it  has  not  been  decided 
whether  or  not  such  income  passes  to  the  trustee.^^ 

(VI)  Undervaliuition, —  The  value  of  the  property  concealed  is  not  material 
if  it  be  shown  that  it  was  knowingly  and  fraud.ulently  done.^*®  If  property  ia 
undervalued  the  fact  may  be  considered  in  determining  whether  a  concealment 
has  been  committed  although  it  is  not  itself  a  concealment.^** 

(VII)  Other  instances  of  fnmdvlent  concealment. —  It  5s  not  fraud  for  a 
bankrupt  to  collect  insurance  commissions  and  apply  them  to  his  own  use^ 
where  a  referee  has  decided  that  such  commissions  do  not  pass  to  the  tmatee,. 
although  -the  referee  is  subsequently  reversed.^*'  The  participation  of  bankrupt 
partners  in  the  foreclosure  of  a  chattel  mortgage,  given  anterior  to  the  four 
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936.  Matter  of  Remnrars  (C  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  78,  178  Fed.  484. 

887.  Matter  of  Borg  (D.  C^  Minn.),  25 
Am.  B.  R.  189,  184  Fed.  640;  In  re  Breiner 
(D.  C,  lovra),  11  Am.  B.  R.  684,  1*29  Fed. 
156;  In  re  Dauchv  (D.  C,  N.  Y.),  10  Am. 
B.  R.  527,  122  Fed.  688;  Hudson  t.  Mercan- 
tile Nat.  Bank  (C.  €.  A.,  8th  Cir.),  9  Am. 
B.  iR.  432,  66  €.  €.  A.  250,  119  Fed.  346;  In 
re  Bemis  (D.  C,  N.  Y.),  6  Am.  B.  R.  36,  104 
Fed.  672;  In  re  Welch  (D.  O.,  Ohio),  3  Am. 
B.  R.  93,  100  Fed.  65. 

Omission  of  a  vested  remainder  of  doubtful 
value  which  the  bankrupt  held  in  his  father's 
estate,  coupled  with  the  bankrupt's  testimony 
that  he  took  nothing  under  his  father's  will, 
oonstitutee  a  fraudment  eoneealment.  In  re 
Becker  (D.  C,  N.  Y.),  5  Am.  B.  R.  438,  106 
Fed.  54. 

FaUttre  to  surrender  life  Income  in  a  trust 
fund,  although  scheduled,  will  prevent  the 
granting  of  a  discharge.  In  re  Fleischman 
(D.  C,  HI.),  9  Am.  B.  R.  557,  120  Fed.  960. 

Surrender  of  an  option  to  purchase  real 
estate  and  a  failure  to  mention  the  same  in 
his  schedules  will  not  constitute  a  conceal- 
ment of  assets  in  the  absence  of  evidence  of 
a  secret  trust  or  agrement  that  the  one  to 
whom  the  option  was  surrendered  was  to 
hold  the  property  for  the  benefit  of  the 
bankrupt.  In  re  Kloster  (D.  C,  Nov.),  17 
Am.  B.  R,  52,  146  Fed.  138. 

Assignment   of   securities  to   attomey^-^ 


Where  'bankrupt  on  the  day  ttefore  filing  hia 
petition  made  an  assignment  to  his  attorney 
of  certain  ple<^ged  securities  which  he  omlttea 
to  schedule,  and  delivered  such  assignment  ta 
the  hank  holding  the  securities  in  pledge  after 
his  adjudication,  an  intention  to  coneeal  said 
•ecurities  is  made  out;  and  a  conditional 
assignment  of  said  securities  subsequently 
tendered  to  bankrupt'e  trustee  by  the  attor- 
ney, which  would  necessitate  the  bringing  of 
an  action  against  bankru^  to  recov^  hia 
equities  therdn,  will  not  relieve  the  bankrupt 
from  the  oonsequenoes  of  his  act.  In  to 
Doyle  (D.  C,  N.  Y.),  29  Am.  B.  R  102.  19» 
Fed.  247. 

888.  In  re  Breiner  (D.  0.>  Iowa),  11  Am. 
B.  R.  684.   129   Fed.   156;   In   re   Suasmaa 
(D.  a,  Pa.),  26  Am.  B.  R.  18,  190  Fed.  Ill; 
Grafton  v.  Meckleham   (C.  C.  A.,  5th  Cir.),. 
40  Am.  B.  R.  433,  246  Fed.  787. 

889.  Audubon  v.  Shufeldt,  181  U.  S.  575, 
5  Am.  B.  R.  829,  45  L.  Ed.  1009. 

240.  In  re  LeClaire  (D.  C,  Iowa),  10  Am. 
B.  R.  733,  124  Fed.  654. 

241.  In  re  Doherty  (D.  a,  Ct.),  Id  Am. 
6.  R.   549,   135  Fed.   432. 

242.  Matter  of  Bncbanan  (C.  C.  A.,  2d  Clr.),. 
83  Am.  B.  R.  638,  219  Fed.  492. 

248.  In  re  Lowenstein  (D.  C,  N.  Y.),  2  Am. 
B.  R.  198,  106  Fed.  51;  In  re  Becker  (D.  Cr 
N.  Y.),  6  Am.  B.  R.  438,  106  Fed.  64. 

244.  In  re  Semmel  (D.  C,  Pa.),  9  Am.  B.  R. 
351.  118  Fed.  487. 

248.  In  re  Wright  (D.  C,  N.  Y.),  24  Am.  B.  R. 
437,  177  Fed.  578. 
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monthB'  period,  being  charged  as  a  fraudulent  concealment  of  assets  from  the 
troBtee^  will  prevent  the  granting  of  a  discharge  until  the  validity  of  the  mort- 
gage and  the  sufficiency  of  the  foreclosure  has  been  passed  upon  by  a  court  of 
<5ompetent  jurisdiction.'^  If  a  voluntary  transfer  be  made  in  contemplation  of 
future  indebtedness  it  may  amount  to  a  concealment,^^  and  so  also  where  it 
appears  that  property  was  conveyed  in  fraud  of  creditors  and  is  held  in  secret 
trust  f^  and  where  a  deed  executed  and  recorded  more  than  four  months  prior 
to  bankruptcy,  was  iu  fact  a  mortgage  which  was  not  disclosed  until  immedi- 
ately prior  to  the  filing  of  the  petition,  there  was  a  concealment  of  property 
within  the  meaning  of  the  act^  Where  the  bankrupt  remains  in  possession 
of  the  transferred  ]^roperfy,  and  the  transfer  is  merely  a  device  to  obtain  credit 
from  the  use  of  the  transferee's  note,  l3ie  property  is  fraudidently  concealed, 
And  discharge  may  be  denied.'^ 

(2)  EviDBNCE  OF  CONCEALMENT  OF  AflSETs.***" — A  wilful  and  fraudulent 
<*.oncealme(Dt  of  assets  by  a  bankrupt  need  only  be  shown  by  a  fair  preponderance 
of  credible  evidence.^  The  burden  of  proof  rests  upon  the  opposing  cred- 
itors; they  must  show  by  satisfactory  evidence  tiie  essential  elements  of  a  con- 
cealment^ If  the  testimony  is  that  of  the  bankrupt  alone,  and  the  most  that 
can  be  said  is  that  the  circumstances  are  suspicious,  the  objection  to  a  discharge 
should  be  overruled.^^   Where  objecting  creditors  have  made  a  prima  facie 


MS.  In  re  Olansky  (D.  €.,  N.  Y.),  20  Am. 

B.  B.  780,  163  Fed.  428. 

M7.  In  re  McNamara  (Ref.,  N.  Y.),  2 
Am«  B.  R.  ^79. 

848.  In  re  Bemer  (Ref.,  Ohio) ,  4  Am.  B. 
K.  383. 

Secrst  trust. —  It  hM  ibeen  lield  <m  sereral 
•oMmsions  that  -where  a  person,  prior  to  fil- 
ing «  petition  in  iMinkruptcy,  conveys  the 
whole  or  a  part  of  his  property  to  a  third 
party  to  be  held  in  secret  trust  for  himself, 
«nd  Mis  to  schedule  it  as  a  part  of  his  as- 
iwts,  sudi  an  act  amounts  to  a  fraudulent 
•concealment  of  assets  which  will  defeat  his 
right  to  a  discharge.  Hudson  v.  Mercantile 
Nata  Bank  (€.  O.  A.,  8th  Oir.),  9  Am.  B. 
R.  432,  436,  119  Fed.  346;  In  re  Bemis  (D. 

C,  N.  Y.),  6  Am.  B.  R.  36,  104  Fed.  672; 
In  re  Welch  (D.  C,  Ohio),  3  Am.  B.  R.  93, 
100  Fed.  65;  In  re  Becker  (D.  €.,  N.  Y.), 
^  Am.  B.  R.  438,  106  Fed.  54;  Matter  of  Borg 

(D.  C,  Minn.),  25  Am.  B.  R.  180,  184  Fed. 

«40. 

849.  Matter  of  White  (D.  (X,  Ore.),  34  Am. 
B.  R.  803,  222  Fed.  688. 

250.  Matter  of  Hagy  (C.  C.  A.,  6th  dr.), 
34  Am.  B.  R.  319,  220  Fed.  665. 

850a.  See  also  Rules  of  Evidence;  Proof 
Required,  ante,  p.  362. 

961.  ETidence  of  eonoealmeni. — ^In  re  Qreen- 
berx  (D.  C.  Ct.),  8  Am.  B.  R.  94.  114  Fed.  778: 
In  re  Howden  (D.  C.  N.  Y.).  7  Am.  B.  R.  191, 
111  Fed.  723;  In  re  Gaylord  (C.  C.  A.,  2d  Cir.), 
7  Am.  B.  R.  t  112  Fed.  668;  In  re  TUlyer  (D. 
<\,  Pa.),  17  Am.  B.  R.  125,  147  Fed.  860;  Matter 
<it  Qarrity  (C.  C.  A.,  2d  Clr.),  40  Am.  B. 
R.  664,  247  Fed.  SIO.  It  is  not  necessary 
to  establish  the  concealment  of  assets  be- 
yond a  reasonable  doubt.  A  fair  preponder- 
ance of  testimony  is  snf&cient.  In  re  Del- 
monr  (D.  C,  N.  T.),  20  Am.  B.  R.  405.  161 
Fed.  680:  Klein  v.  Powell  (C.  C.  A.,  3d  dr.). 
23   Am.   B.    R.   494,  174  Fed.   640;   In   re   Mar- 


folis  (D.  C,  Mass.),  24  Am.  B.  R.  934,  181 
ed.  691 ;  In  re  Obhen  (€.  C.  A.,  2d  Cir.),  30 
Am.  B.  R.  658,  206  Fed.  457,  revg.  29  Am.  B. 
R.  698,  201  Ted.  188;  In  re  Doyle  (D.  0., 
N.  Y.),  29  Am.  B.  R.  102,  199  Fed.  247; 
evidence  that  a  bankrupt  knowingly  and 
fraudulently  concealed  property  from  hie 
trustee  must  be  clear.  Matter  ox  Agnew  and 
Sherman  (D.  C,  N.  T.),  36  Am.  B.  R.  709, 
225  Fed.  650;  a  willful  and  fraudulent  con- 
cealment of  assets  by  a  bankrupt  need  only 
be  shown  by  a  clear  preponderance  of  credible 
evidence.  Matter  of  Brincat  (D.  €.,  Ala.), 
37  Am.  B.  R.  587,  233  Fed.  811. 

Sufficiency  of  eyidsnce. —  Although  the 
facts  of  concealment  if  proved  would  render 
the  bankrupt  liable  to  criminal  prosecution, 
yet  in  an  application  for  a  discharge,  merely 
a  civil  case,  the  facts  proved  need  not  be  sui- 
ftcient  to  convict  of  the  crime.  Matter  of 
Atlas  (D.  C,  111.),  34  Am.  B.  R.  44,  219 
Fed.  783. 

85S.  Poff  v.  Adams,  (C.  C.  A.  4th  Olr.)» 
35  Am.  B.  R.  307,  226  Fed.  187;  Matter  of 
Garrity  (C.  0.  A.,  2d  Cir.),  40  Am.  B.  R.  664, 
247  Fed.  310;  Matter  of  Lally  (D.  C,  N.  Y.), 
43  Am.  B.  R.  252,  255  Fed.  358. 

MS.  In  re  Kolster   (D.  C,  Nev.),  17  Am. 

B.  R.  52,  146  Fed.  138;  Matter  of  Kadel  (D. 

C,  K  Y.),  34  Am.  B.  R.  727,  211  Fed.  767; 
Matter  of  Miller  (C.  C.  A.,  2d  Cir.),  32  Am. 
B.  R.  397,  212  Fed.  920. 

Mere  svsplelon  Insnflleleiit. — In  the  case  of 
of  In  re  Taylor  (D.  C,  Ala.),  26  Am.  B.  R.  143. 
149,  188  Fed.  479,  484.  the  court  said:  "The 
denial  of  the  discharge  because  of  fraudulent 
concealment  of  assets  or  of  a  false  oath  by  the 
banlcrupt  must  be  made  out  by  clear  and  con- 
vincing proof,  and  is  not  the  subject  of  mere 
suspicion  or  inference.'* 

That  fraud  may  not  be  presumed  does  not 
imply  that  it  may  not  be  proved  by  circum- 
stances. Matter  of  Brincat  (D.  C,  Ala.),  87 
Am.  B.  R.  687,  288  Fed.  811. 
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case  the  burden  is  on  the  bankrupt  to  so  weaken  it  by  credible  evidence  as  t& 
present  a  question  of  fact.^^  If  it  appear  that  the  bankrupt  did  not  act  in 
good  faith  in  withholding  a  part  of  his  property  from  his  creditors,  the  court 
will  not  countenance  it  by  permitting  his  discharge.^**  While  fraudulent  intent 
is  essential  it  does  not  of  itself  justify  a  refusal  of  a  discharge  where  it  is  not 
shown  that  the  assets  alleged  to  have  been  concealed  belonged  to  the  bankrupt's 
estate,^"  If  it  be  decided  in  a  prior  controversy  in  the  proceedings  that  the 
bankrupt  was  guilty  of  a  concealment  of  assets,  the  question  of  concealment  b 
res  adjvdicata  in  the  proceedings  for  a  discharge,  and  raises  a  presumption 
against  the  bankrupt.^^  The  failure  of  the  trustee  to  prove  the  whole  amount 
alleged  to  have  been  concealed  is  immaterial  in  passing  on  the  bankrupt's  ri^t 
to  be  discharged,  as  the  specifications  may  be  amended  to  conform,  to  the 
proof.^ 

(3)  CoTTTiNTTiiTG  CONCEALMENT. —  Concealment  being  possible  only  if  the 
person  is  "  a  bankrupt,"  strictly,  a  concealment  accomplished  before  the  bank- 
ruptcy is  not  within  the  penalty  of  the  statute.  This  limitation  has,  however, 
led  to  the  doctrine  of  "continuing  concealment,''  which  is  now  generally 
recognized.^^   Although  the  concealment  must  have  been  done  while  a  bank* 


t54.  In  re  Leslie  (D.  C,  N.  T.).  0  Am.  B.  R. 
Ml,  119  Fed.  400.  In  this  case  it  was  held  that 
an  unexplained  shrinkage  In  the  bankrupt's 
assets  of  about  $12,000  within  a  year  of  his 
bankruptcy  Is  insufficient  proof  that  he  had 
that  amount  of  money  at  the  time  of  filing  his 
petition  and  concealed  It  from  his  creditors 
and  the  trustee.  See  also  In  re  Blalock  (D.  C, 
8.  Car.),  9  Am.  B.  R.  260,  118  Fed.  679;  In  re 
Bacrncopf  (D.  C,  Pa.),  9  Am.  B.  B.  133,  117 
Fed.  075;  In  re  Coppleman  (D.  C,  Mich.),  80 
Am.  B.  K.  114,  207  Fed.  815. 

Underrolnatlon. — ^In  the  case  of  In  re  Sammel 
(D.  C,  Pa.),  9  Am.  B.  B.  856,  118  Fed.  457,  it 
was  held  that  the  bankrupt  could  not  be 
charged  with  concealing  shares  of  stock  be- 
cause he  had  UDdervalued  them,  but  that  fact, 
as  well  as  the  fact  that  he  did  not  name  the 
stock,  was  a  circumstance  of  more  or  less 
weight  on  the  question  of  concealment,  If  there 
was  further  evidence  to  bear  It  out;  In  re 
Jacobs  (D.  C,  N.  J.),  16  Am.  B.  B.  482, 144  Fed. 
80& 

Presmnptloa  of  eonoealment  arises  from 
failure  to  account  for  property  In  possession 
of  the  bankrupt  shortly  before  adjudication, 
and  not  Included  In  his  schedules.  The 
reasonableness  of  a  bankrupt's  explanation  of 
the  omission  of  property  from  his  schedules  Is 
in  the  Judicial  discretion  of  the  Judge.  Matter 
of  Brlncat  (D.  C,  Ala.),  87  Am.  B.  K.  687,  233 
Fed.  811. 

255.  In  re  BreitUng  (C.  C.  A.,  7th  Clr.),  18 
Am.  B.  R.  120,  138  Fed.  140;  In  re  Graves  (D. 
C,  Pa.),  26  Am.  B.  R.  633,  ISO  Fed.  847. 

256.  Vchon  t.  Tillman  (C.  C  A.,  7th  Clr.),  17 
Am.  B.  R.  486,  147  Fed.  604. 

257.  In  re  Krnll  (D.  C,  Conn.),  28  Am.  B.  B. 
462,  106  Fed.  402. 

When  not  res  Jadleata. — Rulings  of  the 
referee  upon  objections  to  an  allowance  of  a 
homestead  exemption  because  of  concealment  ot 
property  in  violation  of  the  State  statutes  are 
not  res  judicata  upon  an  application  for  a 
discharge.  Matter  of  Frosteg  (D.  C,  Qa.),  42 
Am.  B.  R.  275,  282  Fed.  199. 

A  Judgment  in  an  action  by  a  trustee  in  a 
State  court  refusing  to  set  aside  as  fraudulent, 
a  transfer  made  by  the  bankrupt,  does  not 
bind  the  bankruptcy  court  in  an  application 
for  discharge  to  hold  that  the  transfer  wns  not 
fraudulent.  Motter  of  Jutkovlta  (D.  C,  N.  Y.), 
44  Am.  B.  R.  231,  259  Fed.  915. 

^■58.  Matter  of  Majren  (D.  C,  Pa.),  88  Am. 
B.  R.  316,  218  Fed.  602. 

859.  In    re    Quackenbush    (D.    C,    N.    Y.),    4 


Am.  B.  R.  274,  102  Fed.  282;  In  re  Beml* 
(D.  C,  K.  Y.),  5  Am.  B.  R.  36,  104  Fed.  67a. 

Placing  title  in  wife's  name  aa  continning 
concealment. — ^Where  a  bankrupt,  seyeral 
years  previously,  had  transferred  certain  real 
estate,  subject  to  a  mortgage  to  his  wife^ 
without  consideration,  but  without  any  at- 
tempt at  concealment,  and  there  was  no 
proof  that  there  was  any  agreement  be- 
tween them  that  the  bankrupt  should  re- 
tain any  interest  in  snch  property,  the  faot 
that  after  such  transfer  the  banlmipt  con- 
tinued to  live  with  his  wife  on  this  prop- 
erty and  other  real  estate  which  she  pur- 
chased, and  that  he  worked  for  her  thereon^ 
without  proof,  however,  that  he  did  more  for 
his  wife  than  his  board  was  worth,  was  not 
sufficient  to  disclose  such  a  secret  interest 
in  the  property  as  to  sustain  the  burden  im- 
pocsed  upon  a  creditor  objecting  to  the  bank- 
rupt's discharge  on  the  ground  of  conceal- 
ment of  property.  In  re  Wermuth  (D.  €U 
N.  Y.),  24  Am,  B.  R.  785,  175  Fed.  1009. 

Where  the  record  shows  that  the  bankrupt, 
having  an  interest  in  certain  properties, 
placed  the  title  thereto  in  his  wife's  name  for 
the  purpose  of  keeping  them  out  of  the 
reach  of  the  creditors,  and  she  held  the 
title  when  he  filed  his  schedules,  in  which 
he  did  not  include  his  interest  in  the  prop- 
erties, he  will  be  refused  a  disdiarge,  both 
upon  the  ground  of  a  fraudulent  conceal- 
ment of  assets  and  of  making  a  false  oath» 
In  re  Guilbert  (D.  C,  Pa.),  22  Am.  B.  R. 
221,   1G9  Fed.   149. 

Oincealment  of  assets  of  a  bankrupt  before 
the  appointment  of  a  trustee,  and  continn- 
ing  after  such  appointment,  is  a  concealment 
from  the  trustee  in  violation  of  the  bank- 
ruptcy act.  Matter  of  Brincat  (D.  C,  A]a.)» 
37  Am.  B.  R.  587,  233  Fed.  811. 

Conveyances  prior  to  four  months'  period, 
—  In  New  York  a  conveyance  of  real  estate 
made  by  a  bankrupt  long  anterior  to  thk 
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rapt  or  after  discharge^  yet  where  a  bankrupt  has  disposed  of  property  prior 
to  bankruptcy  but  has  possession  or  control  of  the  proceeds  subsequent  to 
adjudication  which  he  fails  to  disclose,  there  is  a  continuing  concealment  for 
which  he  is  amenable  to  the  law.^*^  The  word  "concealed"  is  suflBciently 
elastic  to  include  "  continuing  concealments."  ^^  Such  a  concealment  once 
begun  necessarily  continues  after  the  bankruptcy  and  is,  therefore,  "  from  his 
trustee,"  Whether  it  is  also  of  "  property  belonging  to  his  estate  in  bank- 
ruptcy "  is  sometimes  a  difficult  question,  and  usually  turns  on  the  bona  fides  of 
the  transaction  through  which  possession  and  title  passed  from  the  bankrupt 
No  hard  and  fast  rule  can  be  phrased ;  the  cases  rest  each  on  its  own  f acts.^^ 


four  months'  period,  witfh  intent  to  hinder, 
delay  and  defraud  creditors,  may  he  alleged 
OB  a  ground  of  dbjection  to  his  discharge, 
where  the  conveyance  is  not  recorded  until 
within  the  four  months'  period.  Matter  ol 
McKane  (D.  C,  N.  Y.),  19  Am.  B.  R.  103, 
155  Fed.  674.  But  it  is  no  ground  for  deny- 
ing a  hankrupt'ft  dischaive  that  more  than 
four  months  prior  to  the  filing  of  his  petition 
he  conveyed  to  his  wife,  for  full  value,  cer- 
tain shares  of  corporate  stock  for  the  purpose 
of  raising  money  to  pay  the  expenses  of  an 
impending  suit  for  oreach  of  promise  to 
marry.  In  re  BranA>augh  (D.  v..  Pa.),  12 
Am.  B.  R.  204,  128  Fed.  971. 

Proof  that  the  bankrupt,  three  years  prior 
to  bankruptcy,  having  no  other  property, 
conveyed  certain  real  estate,  hea/vily  mort- 
gaged, but  in  whidi  he  had  an  equity  of  re- 
demption worth  from  $10,000  to  $12,000,  to 
his  eons  for  a  cash  consideration  of  $500, 
and  up(m  the  imderstanding  that  they  would 
pay  his  creditors,  including  themselves,  is 
msufficient,  in  the  absence  of  evidence  that 
the  property  was  held  by  the  grantees  in 
trust  for  the  bankrupt  or  his  benefit  or  that 
he  thereafter  in  any  way  dealt  with  the  prop- 
erty as  his  own  or  directly  or  indirectly  do- 
rived  any  benefit  therefrom,  to  sustain  an 
cibjection  to  his  disdiarge  upon  the  ground  of 
a  concealment  of  assets  from  his  trustee.  In 
re  Jacobs  (D.  C,  K.  J.)>  16  Am.  B.  R.  482, 
144  Fed.  868. 

Where  a  bankrupt,  while  insolvent,  con- 
veys property  to  «  near  relative  without 
consideration  and  afterward  fails  to  disclose 
the  existence  of  such  proiperty  in  his  sched- 
ules, he  is  prima  faoi^  guilty  of  concealing 
assets  from-  his  trustee,  although  the  convey- 
ance may  have  been  made  more  thsji  four 
months  before  the  petition  was  filed;  but  if, 

rn  the  bankrupt's  application  for  dis- 
rge,  the  innocence  of  the  transaction  be 
made  to  appear,  the  conveyance  «nd  the  sub- 
sequent onussion  of  the  property  from  tiie 
schedules  will  interpose  no  obstacle  to  the 
discharge.  In  re  McCann  (D.  C,  Pa.),  24 
Am.  B.  R.  789,  179  Fed.  ^75. 

Continued  after  filing  petition. —  A  con- 
cealment of  property,  in  order  to  bar  a  dis- 
ehaiige,  must  be  by  the  bankrupt,  or  by  his 
procurement,  after  the  filing  of^his  petition, 
and  from  his  trustee,  or  before  such  filing, 
and  continued  after  such  filing  and  the  ap- 


pointment of  the  trustee,  and  such  conceal- 
moit  must  be  knowingly  and  fraudulently 
done.  Matter  of  Brincat  (D.  C,  Ala.),  37 
Am.  B.  R.  587,  233  Fed.  811. 

260.  U.  S.  V.  Cohen  (D.  C,  N.  Y.),  16 
Am.  B.  R.  359,  142  Fed.  983,  holding  that 
if  a  ^bankrupt  before  the  bankruptcy  has 
concealed  bis  pro|)erty,  fmd  after  his  trustee 
ifl  appointed  continues  to  conceal  it^  he  is 
crimmally  liable  under  S  29-b;  In  re  Jacobs 
&  Verstandig  (D.  C,  Or.),  17  Am.  B.  R.  470, 
147  Fed.  797;  In  re  James  (D.  C,  N.  Oar.), 

23  Am.  B.  R.  703,  175  Fed.  894,  affd.  Bub 
nom,  James  v.  Stone,  24  Am.  B.  R.  286^  181 
Fed.  476. 

Evidence  of  concMlment  before  bankruptcy. 
—  Upon  the  prosecution  of  a  defendant  for 
*'  the  offence  of  having  knowingly  and  fraudu- 
lently concealed  while  «  banlmipt  *  *  • 
from  his  trustees  •  •  *  .property  belong- 
ing to  his  estate  in  bankruptcy,''  in  violation 
of  section  29b  of  the  Bankruptcy  Act,  testi- 
mony of  facte  indicating  concealment  of  prop- 
erty before  bankruptcy  is  admissiible  in  proof 
of  its  concealment  continued  and  com|Meted 
after  bankruptcy.  As  evidence  of  acts  com- 
mitted before  bankruptcy  is  admissible  in 
•IH'oof  of  concealment  then  begun  and  there- 
after completed,  no  evidence  of  acts  before 
bankruptcy  is  admissible  in  proof  of  fraudu- 
lent intent  with  wh<ich  concealment  is  com- 
Sleted  after  bankruptcy  Glass  v.  United 
tates  (O.  €.  A.,  3d  Oir.) ,  36  Am.  B.  R.  560, 
231  Fed.  65. 

861.  In  re  Jacobs  &  Verstandig  (D.  C, 
Or.),  17  Am.  B.  R.  470,  147  Fed.  797;  Jamea 
V.  j^ne  (C.  C.  A.,  4th  €ir.),  24  Am.  B.  R. 
288,  181  Fed.  476. 

868.  In  re  March  (D.  C,  Vt.),  6  Am.  B. 
R.  537,  109  Fed.  602;  In  re  Adams  (D.  C, 
N.  Y.),  4  Am.  B.  R.  696,  104  Fed.  72;  In 
re  Fitchard  (D.  €.,  N.  Y.),  4  Am.  B.  R.  609, 
103  Fed.  742;  In  re  Jacobs  (D.  €.,  Or.),  17 
Am.  B.  R.  470,  147  Fed.  797.  If  upon  a  bank- 
rupt's application  for  a  discharge,  the  inno- 
cence of  the  transaction  be  made  to  appear, 
the  conveyance  of  fxroperty  to  a  near  relative 
and  the  subsequent  omission  of  such  property 
from  the  schedules  will  interpose  no  obstacle 
to  the  discharge.  In  re  MoCann  (D.  C,  Pa.) , 

24  Am.  B.  R.  780,  179  Fed.  576;  In  re  Doyle 
(D.  C,  N.  Y.),  20  Am.  B.  R.  102,  199  Fed. 
247. 
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(4)  MisoELLANSOUS  CASES. —  In  the  foot-notes  will  be  found  a  number  of 
cases,  not  previously  cited,  in  all  of  which  the  commission  of  the  offense  of 
concealment  has  been  alleged.*® 

c.  A  false  oath  in  the  proceeding.— (1)  In  obitbbal. —  Much  that  has  been 
said  in  the  previous  paragraphs  applies  with  equal  force  here.  The  oath,  if 
available  as  an  objection  to  a  discharge,  must  be  (1)  ''  in  or  in  relation  to  any 
proceeding  in  bankruptcy."  ^^  The  analogy  of  this  objection  to  a  crime  usually 
compels  strict  pleading  and  even  stricter  proof.*®* 

(2)  Knowingly  and  praitdulbntly. —  The  false  oath  must  have  been 
knowingly  and  fraudulently  made.*^  That  is  the  statement  must  contain 
matter  which  the  bankrupt  knew  to  be  false  and  he  must  have  included  them 
wilfully  with  intent  to  def raud.**' 

(3)  What  constitutes  i'alsb  oath. —  The  verification  of  an  answer  of  a 
bankrupt,  containing  a  false  statement  and  filed  after  the  time  allowed  by  the 
Bankruptcy  Act,  does  not  constitute  a  false  oath.^®   The  oath  may  have  been 

963.  Discharge  granted. —  In  re  Locks  (D. 
C,  N.  Y.),  5  Am.  B.  R.  136,  104  Fed.  783; 
In  re  Hirsch  (D.  C,  N.  Y.),  3  Am.  B.  IL 
344,  97  Fed.  671;  In  re  Cornell  (D.  C,  N. 
Y.),  3  Am.  B.  R.  172,  97  Fed.  29;  In  re 
Polakoflf  (Ref.,  N.  Y.).  1  Am.  B.  R.  358;  In 
re  Lesser  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R. 
15,  114  Fed.  83,  revg.  s.  c,  6  Am.  B.  R.  330, 
108  Fed.  205;  In  re  Oountryman  <D.  C, 
Iowa),  9  Am.  B.  R.  672,  119  Fed.  637;  In 
re  Seamnel  (I>.  C,  Pa.)>  9  Am.  B.  R.  361,  118 

Fed.  487;  Matter  of  LaUy  (D.  C,  N.  T.),  43  Am. 
B.  R.  2S2,  2S6  Fed.  808. 

DiMharffe  refuMd. — In  re  Scheneck  (D.  C, 
Wash.),  8  Am.  B.  R.  727,  116  Fed.  064;  In  re 
Bnllwlnkle  (D.  C,  N.  Y.),  6  Am.  B.  R.  766, 
111  Fed.  864;  In  re  Cabus  (D.  C,  N.  Y.,  Ref.). 
6  Am.  B.  R.  156;  Ablowlch  ▼.  Stnrsburg  (C.  C. 
A.,  2d  Clr.),  6  Am.  B.  R.  408,  00  Fed.  81,  aifg. 
In  re  Ablowlcb  (D.  C,  N.  Y.),  8  Am.  B.  R. 
686,  00  Fed.  81;  Fields  v.  Karter  (C.  C.  A.,  5th 
€lr.),  8  Am.  B.  R.  801,  116  Fed.  060;  In  re 
<Sro88  (Ref.,  N.  Y.),  6  Am.  B.  R.  271;  In  re' 
Heyman  (D.  C,  N.  Y.),  4  Am.  B.  R.  736,  104 
Fed.  677;  In  re  Hoffman  (D.  C,  N.  Y.),  4  Am. 
B.  R.  831,  102  Fed.  070;  In  re  Dews  (D.  C,  R. 
I.),  8  Am.  B.  R.  691,  06  Fed.  181;  In  re  Holsteln 
(D.  C,  Ct.),  8  Am.  B.  R.  147,  114  Fed.  794;  In 
re  Oreenberg  (D.  C,  Ct.),  8  Am.  B.  R.  04,  114 
Fed.  773;  In  re  Yonng  (D.  C,  N.  Car.),  10  Am. 

B.  R.  477,  140  Fed.  728;  Matter  of  Wibeck  (D. 

C,  Mass.),  40  Am.  B.  R.  172,  245  Fed.  130; 
Matter  of  Baldwin  (D.  C,  N.  Y.),  41  Am.  B.  R. 
664,  268  Fed.  886. 

On  appeal.— In  re  Otto  (D.  C,  N.  J.),  8  Am. 

B.  R.  305,  115  Fed.  860;  Osborne  t.  Perkins  (C. 

C.  A.,  lat  Clr.),  7  Am.  B.  R.  200,  112  Fed.  127: 
In  re  Covington  (D.  C,  N.  Car.),  6  Am.  B.  B. 
378,  110  Fed.  148. 

S64.  Compare,  for  practice,  In  re  Goodale  (D. 
C,  N.  Y.),  6  Am.  B.  R.  408,  100  Fed.  783.  The 
statement  In  the  above  case  that  'the  facts 
relied  upon  to  prove  falsity"  should  be  stated 
does  not  mean  that  evidence  must  be  set  forth. 
Matter  of  Jacob  Nathanson  (D.  C,  N.  Y.),  10 
Am.  B.  R.  66,  155  Fed.  645  (false  oath  as  to 
keeping  of  books).  See  In  re  Kretsch  (D.  C, 
N.  Y.),  22  Am.  B.  R.  284,  172  Fed.  628,  holding 
that  false  oath  In  the  proceedings  for  discharge 
is  not  available  to  prevent  a  discharge. 


\.  In  re  Howden  (D.  C,  N.  Y.),  7  Am. 
B.  R.  191,  111  Fed.  723;  In  re  Gaylord  (D. 
a,  N.  Y.)>  6  Am.  B.  IR.  410,  106  Fed.  833. 
See  also  tbis  case  on  «ppeal,  7  Am.  B.  R. 
106,  111  Fed.  717.  Compare  Matter  of  Rem- 
mers  (C.  0.  A.,  8th  Cir.),  23  Am.  B.  R.  7§, 
173  Fed.  484,  holding  that  the  objection  need 
only  be  sustained  by  such  proof  as  will  over* 
ecaoe  the  presumption  of  me  honest  of  pur- 

Sose  of  the  bankrupt;  Matter  of  Agnew  and 
herman  (D.  C,  N.  Y.),  35  Am.  B.  R.  709. 
715,  805  Fed.  650. 
Me.  In  re  Bryant  (D.  C,  Tenn.),  5  Am. 

B.  R.  114,  104  Fed.  789;  In  re  Saliabiiry  (D. 

C,  N.  Y.),  7  Am.  B.  R.  771,  113  Fed.  833; 
In  re  Beebe  (D.  C,  Pa.),  a  Am.  B.  R.  597, 
116  Fed.  48;  In  re  Cohen  (D.  C,  N.  Y.),  18 
Am.  B.  R.  84,  149  Fed.  908;  Matter  of  Luftig 

(D.  C,  Mass.),  15  Am.  B.  R.  773,  162  Fed. 
322;  Kentucky  Nat.  Bank  t.  Carley  (a  C. 
A.,  3d  Cir.),  12  Am.  B.  R.  119,  127  Fed.  686. 
Compare  also  cases  in  foot-note,  ante. 

Knowingly  and  fraudulently. —  A  specifi- 
cation of  objection  to  a  bankrupt's  discharge 
which  fails  to  state,  either  in  the  words  of 
the  statute  or  in  equivalent  phraseology, 
that  bankrupt  knowingly  "and  fraudulently  " 
made  a  false  oath  in  or  in  relation  to  any 
proceeding  in  bankruptcy  does  not  set  forth 
the  offense  defined  in  section  29  of  the  Bank- 
ruptcy Act,  and  is  insufficient  to  bar  a  dis- 
charge. In  re  Mayer  (D.  C,  N.  Y.),  28  Am. 
B.  R.  342,  105  Fed.  571. 

867.  In  re  Hale  (D.  C,  N.  Mex.),  31  Am. 
B.  R.  88,  206  Fed.  856. 

Purpose  of  deceiving  trustee. —  A  specifica- 
tion in  opposition  to  a  bankrupt's  discharge, 
that  he  knowingly  and  fraudulently  made  a 
false  oatb,  is  shown  to  be  material,  where  it 
appears  that  the  oath  was  made  for  the  pur- 
pose of  deceiving  the  trustee,  concealing  the 
assets  of  the  bankrupt,  and  preventing  a  dis- 
covery thereof.  Matter  of  White  (D.  C 
Ore.),  34  Am.  B.  R.  803,  222  Fed.  688. 

268.  In  re  Young  (D.  C,  N.  Car.),  15  Am. 
B.  R.  477,  140  Fed.  728. 
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made  by  the  bankrupt  in  a  bankruptcy  proceeding  other  than  his  own.^*  A 
discharge  in  bankruptcy  cannot  be  denied  on  the  ground  that  the  testimony  of 
the  bankrupt  was  evasive,  and  may  have  been  f  alse,^''^ 

(4)  Oath  to  schbdulbs  omitting  pbopbbty. — ^A  common  instance  is 
where  a  bankrupt  swears  that  his  schedule  of  property  is  a  statement  of  ^'  all 
his  estate,  both  real  andpersonal,''  and  he  has  knowingly  or  fraudulently 
omitted  assets  therefrom.^  If  the  items  were  omitted  because  of  mistake  or 
the  honest  advice  of  counsel^  to  whom  the  bankrupt  had  disclosed  all  the  facts- 
relative  to  such  items,  the  oath  will  not  be  deemed  wilfully  false,  and  the  dis- 
charge should  not  be  denied  because  of  it^^  The  evidence  must  be  definite  and 
certain  to  the  effect  that  the  property  omitted  should  have  been  scheduled  as  part 
of  the  bankrupt's  assets.^^    A  baiikrupt,  who  omits  from  his  sworn  schedule 


868.  Matter  of  Lesser  (C.  0.  A.,  2d  Cir.), 
36  Am.  B.  R.  833,  284  Fed.  66. 

870.  In  re  Cohen  (D.  C,  N.  Y.),  18  Am. 
B.  R.  84,  149  Fed.  908. 

Where  a  bankrupt,  at  the  lint  meeting  of 
ereditoxBy  made  evasive  angwen  to  inquiries 
concerning  hie  insohrency  at  a  certain  time, 
and  even  mede  some  statements  which  were 
not  true,  but  admitted  as  «oon  as  the  ques- 
tion wae  squarely  put  to  him,  that  he  was 
insolvent  at  that  time,  euflloient  cause  does 
not  exist  for  the  denial  of  his  discharge  on 
the  ground  ol  making  false  oath,  in  re 
Marcus  k  Scherr  (D.  C,  K.  Y.),  27  Am. 
B.  R.  164,  192  Fed.  743,  affd.  30  Am.  B.  R. 
176,  203  Fed.  29. 

Fonner  detexminatioii  as  to  false  oath; 
effect. — ^A  prior  adjudication  that  the  bank- 
rupt had  made  a  false  oath,  and  his  sum- 
mary punishment  for  contempt,  are  to  be 
eoneidered  ae  prima  facie  establishing  ^  a 
speci^cation  of  objection  to  hia  discharge,  in- 
terposed on  the  ground  that  he  had  made 
such  false  oath,  but  otpportunity  should  not 
be  denied  him  of  showing  in  the  discharge 
proceedings  that  the  offense  of  making  a 
false  oath  waa  not  knowingly  and  fraudu- 
lently committed,  nor  should  he  be  preyented 
from  making  further  explanation  of  his  tes- 
timony, or  from  showing  that  he  did  not 
make  «  willfcrl  misstatement.  In  re  (Sbear 
(D.  C,  N.  Y.),  29  Am.  B.  R.  688;  201  Fed. 
460. 

871.  In  re  Breiner   (D.  €.,  Iowa),  11  Am. 

B.  R.  684,   129  Fed.  155;   In  re  Gailey  (C. 

C.  A.,  7th  Oir.),  11  Am.  B.  R.  539,  127  Fed. 
538;  In  re  Rauchenplat  (D.  C,  Porto  Rico), 
&  Am.  B.  R.  763;  In  re  Semmel  (D.  €.,  Pa.), 
0  Am.  B.  R.  351,  118  Fed.  487;  Barton  v. 
Texas  Produce  Ck).  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  502,  136  Fed.  355;  In  re  Herman 
(C.  C.  A.,  2d  Oir.),  13  Am.  B.  R.  778,  69 
C.  C.  A.  418,  134  Fed.  666;  In  re  Schofield  (D. 
C,  Pa.),  17  Am.  B.  K.  916,  147  Fed.  862:  In  re 
OUbert  (D.  C,  Pa.).  22  Am.  B.  R.  221,  169  Fed. 
149;  Matter  of  Cooper  (C.  C.  A.,  2d  Cir.),  38  Am. 

B.  R.  689,  230  Fed.  991;  Matter  of  Garrity   (C. 

C.  A.,  2d  Cir.),  40  Am.  B.  B.  664,  247  Fed.  810. 
naae    oath    to    achediileo.— Where    a    bank- 

mpt,  in  hia  schedules,  states  that  he  had 
no  money  or  property  except  $10  In  cash, 
when  in  fact  he  was  the  owner  of  nine  head 
«f  cattle  and   had  in   bis   possession  $861  In 


cash,  which  he  laMed  to  schedule,  t>ut  after* 
ward  surrendered  to  his  trustee  by  order  of 
the  referee,  he  will  be  denied  a  discharge 
upon  the  ground  of  haying  made  a  false  oath 
to  his  schedules.  Matter  of  Kafpier  (Ref.^ 
Ky.),  23  Am.  B.  R.  660. 

Where  it  appears  that  a  bankrupt  has  eon- 
cealed  assets,  which  have  not  been  listed  in 
his  schedules,  he  will  be  deemed  to  hare 
taken  a  false  oath  when  he  swore  to  the 
truth  of  the  schedules.  In  re  Cantor  (Ref.,. 
D.  C,  N.  Y.),  26  Am.  B.  R.  859. 

Fabe  oath  as  to  Interest  in  real  property. 
—  Where  it  appears  that  by  statute  a  bank- 
rupt has  a  life  estate  in  onethird  of  his 
wife's  real  estate,  that  such  property  was 
purchaaed  by  his  wife  with  his  own  savinge ; 
that,  although  he  claims  to  hold  the  prop- 
erty merely  as  trustee  for  his  children,  he- 
hiM  in  many  instances  held  it  out  as  his 
own,  his  oath  to  the  effect  that  he  has  no 
such  interest  will  be  held  to  haye  been  made- 
knowingly  and  will  preyent  his  disoharse. 
In  re  Hale  (D.  C,  Niew  Hex.),  31  Am.  »- 
R.  88,  206  Fed.  856. 

Property  fraudulently  tran8ferred,r-Bank- 
rupts  by  omitting  to  list  property  fraudu- 
lently transferred  in  their  sdiedides  are 
Sdlty  of  making  a  false  oath  for  which  their 
seharge  should  be  denied.  Matter  of 
Aymo  and  Barathia  (Ref.,  D.  <X,  N.  \.)«  8& 

Am.  B.  R.  18;  Matter  of  Rchroeder  (D.  C,  N. 
Y.),  45  Am.  B.  U.  202,  264  Fed.  862. 

«72.  Matter  of  StafTord  (P.  C,  Conn.),  35  Am. 
B.  R.  747,  221  Fed.  127. 

t7S.  ETidence. — In  re  Hamilton  (D.  C,  N. 
Y.),  13  Am.  B.  R.  383,  133  Fed.  823;  In  re  Ferris 
(D.  C,  Iowa),  5  Am.  B.  R.  246,  105  Fed.  866: 
In  re  Fitchard  (D.  C,  N.  Y.),  4  Am.  B.  R.  609, 
108  Fed.  742;  In  re  Boyden  (D.  C.  Pa.),  i:t 
Am.  B.  R.  200,  132  Fed.  091,  holdlnir  that  dis 
crepancy  between  statement  of  his  financial 
condition  made  prior  to  bankruptcy  and  hiH 
schedules  Is  not  necessarily  eyldence  of  a  falsc^ 
oath.  Matter  of  Rosenberg  (D.  C,  N.  Y.),  iTv 
Am.  B.  R.  819,  Fed.  ^. 

An  objection  to  a  bankrupt  being  granted 
a  discharge,  on  the  ground  that  he  had 
knowingly  and  with  fraudulent  intent  made- 
false  oath  to  his  schedules,  need  only  be 
sustained  by  proof  such  as  will  overcome  the- 
presumption  as  to  his  honesty  of  purpose. 
Matter  of  Remmers  (C.  C.  A.,  8th  €Sr.),  Z^ 
Am.  B.  R.  78,  173  Fed.  464. 
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Becurities  which  are  ahsolutely  worthless,  is  not  gailty  of  making  a  false  oath.'''* 
If  the  securities  omitted  are  deemed  valuable  by  the  bankrupt^  evidenced  bj 
an  effort  made  to  recover  them  by  suit  against  a  pledgee,  broudbt  subsequent  to 
the  bankrupt's  adjudication,  his  discharge  should  be  denied.^^  It  thus  appears 
that  the  omission  of  property  from  verified  schedules  may  be  both  a  false  oath 
and  a  concealment.  What  has  already  been  said  in  respect  to  wilful  and 
fraudulent  omission  of  items  from  schedules  constituting  concealment^  applies 
here  with  equal  force. 

(5)  Faxsb  oath  on  fobmeb  examination  undbb  §  7  (9). —  This  sama 
analogy  has  led  to  much  confusion  concerning  the  right  to  predicate  such  an 
objection  on  a  false  oath  during  the  bankrupt's  examination.  It  seems  not  to 
be  doubted  that  this  objection  may  rest  on  any  oath  voluntarily  taken,'"  but 
it  has  been  vigorously  denied  that  a  false  oath  under  compulsion  can  be  made 
the  basis  of  an  objection  to  a  discharge.  The  earlier  cases  were  quite  uniform 
that  it  could  not ;  this  on  the  ground  that,  by  §  7  (9),  the  evidence  then  adduced 
could  not  be  used  against  a  bankrupt  in  a  criminal  proceedings^  This  view 
has,  however,  now  been  exploded.*''  It  is  a  torturing  of  words  to  call  a  pro- 
ceeding on  discharge  a  criminal  proceeding,  merely  because  the  same  facts  if 
proven  in  support  of  an  indictment  might  result  in  conviction  for  crime.  The 
contention  that  to  permit  the  use  of  such  testimony  ^^  would  set  a  trap  for  the 
debtor  "  has  been  well  answered  by  a  distinguished  judge  to  the  effect  that  the 
opposite  rule  '^  would  set  a  trap  for  the  creditors,  or  else  so  set  the  trap  that 
the  debtor  could  get  all  the  bait  (the  discharge)  and  yet  not  spring  the  trap.''  ^^ 

(6)  Otheb  instancbs  of  false  oath. —  The  false  oath  must  be  on  a  matter 
material  to  the  inquiry ,^^  and  it  has  been  held  that  it  must  have  been  made 
in  the  proceedings  in  which  the  bankruptcy  of  the  petitioner  was  to  be  ad  jucK- 
cated  and  his  estate  administered.^^  Buty  if  a  false  oath  was  due  to  a  mistake 
in  fact  or  the  result  of  honest  advice  of  counsel,  a  discharge  will  not  usually 


^74.  In  re  McCrea  (a  G.  A.,  2d  Or.),  dO 
Am.  B.  R.  412,  l&l  Fed.  246. 

Value  of  property  not  scheduled. — Where 
a  bankrupt,  after  turning  over  to  hia  wife  a 
plumbing  business,  had  its  full  management 
and  control,  and  had  drawn  but  from  $2  to 
$4  a  week  for  his  services,  which  were 
reasonably  worth  $10  to  $20  a  week,  it  can- 
not  be  charged  that  he  made  a  false  oath  in 
omitting  from  his  schedules  a  claim  against 
his  wife  for  services  where  the  specifications 
of  objection  to  his  discharge,  alleging  the 
above  facts,  fail  to  set  forth  the  existence  of 
a  valid  claim  against  the  wife.  In  re  Adams 
(D.  C,  N.  Y.),  22  Am.  B.  R.  613,  171  Fed. 
«99. 

275.  Matter  of  Remmers  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  78,  173  Fed.  484;  In  re 
fiussman  (D.  C,  Pa.),  26  Am.  B.  R.  18,  190 
Fed.  111. 

276.  In  re  Becker  (D.  C,  N.  Y.),  6  Am.  B.  R. 
438,  106  Fed.  64 ;  Matter  of  Garrity  (C.  C.  A.,  2d 
Or.),  40  Am.  B.  R.  664.  247  Fed.  310. 

t77.  See  reasoning  In  cases  immediately  post, 

«78.  In  re  Goldsmith  (D.  C,  Pa.),  4  Am.  B.  B. 

234,  101  Fed.  670;  In  re  Marx   (D.  C,  Ky.).  4 

Am.  B.  R.  621,  102  Fed.  676;  In  re  Logan  (D. 

C,  Ky.),  4  Am.  B.  R.  626,  102  Fed.  876. 
279.  In  re  Dow    (D.   C,  Iowa),  6  Am.   B.   R. 

400,  105  Fed.  880  In  re  Gaylord   (D.  C,  Mo.),  7 

Am.   B.  R.  106,  111  Fed.  117,  afTg.  a.  c.  6  Am. 

B.   R.  410,  106  Fod.  8S3;  Matter  of  Kaplan  (D. 

€.,  Mass.),  40  Am.  B.  R.  181«  245  Fed.  222. 


280.  In  re  Dow  (D.  C,  lewa),  5  Am.  B.  R.  40Qi 
106  Fed.  889. 

281.  Compare,  for  tesdmony  in  State  court. 
In  re  Baton  (D.  C,  N.  T.),  6  Am.  B.  R.  6S1.  110 
Fed.  781;  and,  to  effect  that  testimony  other 
than  by  the  bankrupt  Is  Inadmissible,  In  le 
WUeox  (C.  C.  A.,  2d  Cir.),  6  Am.  B.  R.  362,  10» 
Fed.  628;  In  re  Strouse.  2  N.  B.  N.  Rep.  64; 
In  re  Huber,  1  N.  B.  N.  481;  In  re  Chamber- 
lain (D.  C,  N.  Y.),  26  Am.  B.  R.  87,  180  Fed. 
304.     See  cases  cited  Am.  Bankr.  Dig.,  f  lOlL 

888.  False  oaths  should  relate  to  matters 
material  to  the  bankruptcy  proceedings  in 
order  to  be  interposed  as  objections  to  a  dis« 
charge.  In  re  Chamberlain  (D.  €L,  N.  Y.), 
26  Am.  B.  R.  37,  180  Fed.  SOCL;  In  re  Marcus 
4t  Schcrr  (D.  C,  N.  Y.),  27  Am.  B.  R.  164, 
192  Fed.  743,  affd.  30  Am.  B.  R.  176,  203 
Fed.  29.  Thus,  a  false  oath  made  hj  tho 
bankrupt,  prior  to  his  adjudication  in  a 
bankruptcy  proceeding,  against  a  corporation 
of  which  he  was  an  officer  and  stodcholder, 
is  not  ground  for  refusing  his  discharge.  In 
re  Blalock  (D.  a,  8.  Gar.),  9  Am.  B.  R.  266, 
118  Fed.  679;  In  re  Marcus  (G.  G.  A.,  2d 
Cir.),  30  Am.  B.  R.  176,  203  Fed.  29. 

Perjury  of  a  bankmi^  in  a  proceeding  for 
his  discharge  is  not  ground  for  d'*pri*/ing 
him  of  the  discharfire  itself,  bnt  he  is  irnllty 
of  a  contempt  of  court  and  may  be  punlithed 
therefor.  lu  re  Kretsch  (D.  C,  N.  V.),  28 
Am.  B.  R.  284,  172  Fed.  623. 

Materiality  of  false  oath.— A  false  oath  is 
not  a  bar  to  a  dischar^re  unless  it  constitutes 
an  ofTense  puniahabie  by  imprisonment  Tes- 
timony as  to  property,  which  can  have  no  la<* 
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be  refuaed."*  Statements  by  bankrupt  on  examination  before  the  referee  that 
lie  had  no  property  not  scheduled,  whea  it  appeared  that  he  had  transferred 
valuable  property  within  the  four  moBths'  period  with  intent  to  defraud  his 
creditors,  constitute  e  false  oath,  barring  his  diacharge.'**  A  bankrupt's  di*- 
charge  may  be  denied  where  he  failed  to  include  certain  creditors  in  his  aehed- 
nles,  though  he  presents  releases  frora  such  creditors  on  the  hearing  of  the  ap- 
plieatiMi  for  a  discharge.*'*'  A  bankrupt,  who  at  the  firat  meeting  of  creditors 
swears  positively  that  he  had  never  made  a  statement  of  financial  condition  to 
any  one,  when  in  fact  he  had  made  such  a  statement  a  very  short  time  before^ 
is  guilty  of  knowingly  and  fraudulently  making  a  false  oath,  which  constitutes 
a  ^r  to  his  discharge.^  The  attempt  of  a  bankrupt,  in  making  his  schedules, 
to  falsely  decrease  the  claim  of  a  creditor  who  has  some  security  is  a  sufficient 
ground  for  denial  of  a  discharge,  unleas  the  creditor  could  have  been  estopped 
and  his  claim  held  down  to  the  lower  amount.*"*  Cases  where  the  banlmipt 
rweara  falsely  to  an  account  in  the  proceeding  are  rare.  Tlsually  such  an  oath 
would  also  amount  to  a  false  oath  pn^r,  and  might  often  be  a  concealment. 
There  are  as  yet  no  authorities  in  point.  Additional  cases  where  this  ground 
■of  objection  has  been  considered  will  be  found  in  the  foot-note.*** 

VIL  FAILnSE  TO  KBBP,  DISTStnCTION  OS  COHCEALHElfT  OF  BOOKS. 
a.  In  general.— A  bankrupt  who,  "  with  intent  to  conceal  his  financial  con- 
dition, deetroyed,  concealed  or  failed  to  keep  books  of  accounts  or  records  from 
which  such  condition  mi^bt  be  ascertained"  is  not  entitled  to  a  discharge.*" 
The  amendatory  act  of  190.'!  materially  modified  the  original  law,  and  greatly 
altered  the  essential  elements  of  pleading  and  proof.  We  have  indicated  these 
changes  in  the  notes  to  the  text  of  section  14.***  The  subdivision  in  its  original 
form  was  highly  objectionable,  in  particular,  in  that  it  required  proof  that  the 
-act  complained  of  was  "  in  contemplation  of  bankruptcy,"  ™  which  was  held  to 
mean  in  contemplation  of  a  bankrupt)^  proceeding.  This  requirement  has 
been  dropped  out.**"    So  have  the  adjectives  "  fraudulent,"  as  perbape  nar^ 

lemt    to    tbe    catate    and    no    bearlDE    on    tha  Am.  B.  R.  S48,  IS  Tei.  lOOTi  Id  n  Troeder  (C. 

■cMate'i   condition,  !■   not   material   In  a    bank-  C.  A.,  let  dr.),  IT  Am.  B.  R.  T2S,  ISO  Fed.  TIO. 

rDDtcT   case.     Hatter  of   Hnbar    (Scf.,    D.    C,  Bot  compare  In  re  Bor  ID.  C.  Vt.),  S  Am.  B. 

N    D)    Si  Am    B    B.  100.  B.   S7,  M  Fed.   400;   and   SeUera  T.   Bell   <C.   C. 

W  in  re  Baton   (D.  C.  N.  T.).  S  Am.  B.  B,  A.,   Sth    Clr.),   2   Am.    B.    B.    020,    M   Fed.    801; 

on,  110  red.  781:  OT  If  It  appeaia  thnt  an  ar-  Matter  of  Kappea  (D.  C,  K.  T.).  44  An.  B.  S. 

TOQCoaa  atatement  waa  Babawiaeatlr  corrected  109,  2S8  Fed.  801. 

b»  tbo  banknipt     In  re  Dojlo   (D.  C,   N.  T.).  Nackartea  refn.«l,— In   re   GroBeman    (D.   C. 

1»    Am     B.    R.    102.    IBB    Fed.    34T;    Hatter    of  Web.).  S  Am.   K     R.   SIO,    111    Fed    SOT:    In    ra 

Btaftord   (D.   C,  Conn),  SO  Am.  B.  B.  T«,  221  Oemman    (D.   C,    Im.qI,   a  Am.    V.    R.    182,   10» 

Fed.    127,    Matter   of    LaiJ    <D.    C,    W.    Y.),    M  Fed.  SI!:   In  re    I.^^-r  Droe.    (O.  C.   N.  T.l.  5 

Am.  B.  H.  181,  227  Fed.  1011,  Am.   B.   B.  SSO.    ms    Fi^.I     20S    (revd,   on   appeal, 

tS4.  Poir  T.    Adama    (C.    C.    A..    4tb    Clr.).   S5  8  Am.  B.  B.  10,  IH   leil.  S3):   In  re  T^irla    (D. 

Am.   B.    B.   307,  S26  Fed.  lOT.     8ae  alto  United  C,  Vt.).  4  Am.    1<     It,   ftW,   103   Fed.  852;   In  ra 

States  V.  GrsT  (T>.  C,  N.  T.),  4>  Am.  B.  B.  108,  Lowenateln  (D.   •:.    S.   V  >,  a  Am,  B.  11.  1(18.  10* 

aoo  Fed.  08.  Fed.  01;  In  re  WilllnFiiF!.  2  N.  B.  N.  Rpp,  208;  In 

tSlk.  Hatter  of  Jntkortta    (».    C.    N.   T,),   44  re   Gaodman    (Ii     r  .    ivn  |,    23    Am,    B     B.    570, 

Am.  B.   R.  211,  200  Fed.  010.  ITl  Fed.  28T;  U^i^iMiiUvlii   v.   Lvhman   (C  .C.  A.. 

tSB.  Matter  of  Zoffer    (C.   C.   A.,   2d   Clr.>,  a>  lat  Clr,),  K  Am.  B,  R,  406,  215  Fed.  97:  liattOT 

Am.  B.  B.  002.  211  Fed.  MS.  of  Raplaa  <D.  C  Mibs),  40  Am,  B,   R,  IBl,  24S 

Fdae    ■<  alum  Mil    to  mwiianHIri   acioeri    falaa  Fed.  222:  Hatter  of  Baldntn    (D.  C,  N.  T.),  41 

Mtli — Falae   teattmon;,    siren    bj   a    bankrapt  Am.  B.  R.  001,  2SS  Fed,  B3B:  Mutter  of  Gottlieb 

■■    to    a   falae   itatement   made    by    bim   to    a  (C.  C.  A..  2d  Clr.),  40  Am.  B.  B.  ISO,  262  Fed. 

memntUe  anencr,  !■  "In  relation  to"  a  "pro-  ItO. 

eeedlnc  In  bankrvptcr,"  within  tbe  meaning  of  K1.  Bankr.   Act,   I  14-b(2).  aate. 

■ectlon  28b(2)   of  the  BankruplcT  Act.  and  li  a  MS,  See  onto,  p,  S35. 

bar  to  a  dlfeharge,  althonirh  It  does  not  appear  tm.  In  re  Spear  (D.  C.  Vt ),  4  Am,  B.  B.  SIT. 

Ibat   BOr   creditor  relied   apon   tbe   false  atate-  101  Fed.  77?:   In   re  Marx    (D.  C.  K;,),  4  Am. 

ment    to     the    mercantile     agencj.       Hatter     of  B.   R,  B21,  lOS   Fed.  STS;   In  re  Horgan   (D.  C, 

Sbelnberc  (D.  C„  N.  Y.).  K  Am.  B.  B.  132,  22S  Ark.),    4   Am.    B,    B.    102,    101    Fed.   982:    In    r* 

Fed.  218.  Berkowita   (Bef.,   N.  Y.),  4  Am.   B.   R.  87;  Tan 

MSa.  Hatter  of  Bowe   (D.  C,  N.  Y.),  IB  Am.  Ingen    r.    Schophofon     (C.    C.    A.,    Stb    Clr.),   11 

B,  B.  4«1.  240  Fed.  MS.  Am.  B.  R.  24.  120  fed.  802.     Bat  lee  In  re  Feld- 

tM.  Dladwrara     naBtod^— Baoman     T,     Felit  iteln    (C,  C.  A.,  2d   Clr.),  8  Am.  B.   B.  ISO,  110 

(C.  C,  A„  8tb   Clr.),  0  Am.  B.  R.  708,  lOT  Fed.  Fed.  209. 

Kl;  In   re  Crenabaw  (D.  C„  Ala.),  2  Am.  B.   B.  mo.  The     mwu      tmt     thea*     ebaavH     are 

028,  90  Fed.  033;  In  (a  Batai  {D.  C  Conn.),  S  Indicated  In  a  Report  of  the  BiecntlTe  Com- 
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rowing  the  meaning  of  *'  intent,"  and  "  true,"  as  redundant  when  limiting  the 
words  "  financial  condition."  These  changes,  however,  by  no  means  bring  the 
law  in  this  regard  up  to  the  level  of  its  predecessor.  It  is  still  necessary  to- 
show  that  the  failure  to  keep  books  was  ^'  with  the  intent  to  conceal  his  troe- 
financial  condition."  ^^  The  former  law,  like  the  English  law,  made  mere 
failure  by  a  merchant  or  tradesman  to  keep  proper  books  of  account  an  objection 
to  his  discharge ;  proof  of  intent  was  essential  only  when  falsifying  books  was 
charged.^*  To  sustain  this  objection,  the  proof  must  now  show  that  (1)  the 
•act  complained  of  was  done  after  the  passage  of  the  bankruptcy  law,  (2)  b^ 
the  bankrupt  or  by  some  one  acting  under  his  direction,  (3)  with  intent  to 
conceal  his  financial  condition;  and  (4)  the  act  must  consist  of  eithef  destruc- 
tion, concealment  —  which,  as  has  been  seen,  includes  secreting,  falsifying,  and 
mutilating*^  —  or  failure  to  keep  books  of  account  or  records  from  whicli 
the  bankrupt's  condition  might  be  ascertained.*^ 

b.  Act  committed  after  passage  of  law. —  The  first  of  these  elements  flows  by 
implication  from  the  words  of  the  law.***  For  instance  a  loss  or  disappearance 
of  books  prior  to  the  enactment  of  the  bankruptcy  act  will  not  justify  a  finding- 
that  there  has  been  a  failure  to  keep  books  with  the  intent  to  conceal  the 
financial  condition  of  the  bankrupt*^  The  bankrupt's  failure  to  enter  loaiitf 
in  the  books  or  records  of  his  business  is  not  excused  by  the  fact  that  tiie  loana 
were  made  before  the  bankruptcy  act  was  passed.*^ 

c.  Act  by  bankrupt. —  It  is  also  dear  that  the  act  compliuned  of  must  have 
been  committed  by  the  bankrupt  or  by  some  one  acting  under  his  direction.**^ 
If  the  bankrupt  leaves  the  keeping  of  books  of  account  to  his  wife  or  an  agent 
be  is  responsible  for  a  failure  to  keep  p^^per  books,  if  such  failure  was  the 
natural  result  of  the  bankrupt's  own  acts.*^  Where  it  appears  that  the  bank* 


mltte«  of  the  National  Afsodation  of  Refereea 
in  Bankruptcy  publiBhed  in  March,  1900,  at 
foUows:  "The  necessity  of  proving  intent  to 
conceal  condition,  coupled  with  the  still  more 
difficult  element  of  'contemplation  of  bank- 
ruptcy/ which  means  bankruptcy  per  se,  and 
not  mere  insolvency,  has  rendered  this  objec- 
tion all  but  useless."  See  In  re  Alvord  (D. 
0.,  Conn.),  14  Am.  B.  R.  264,  ISO  Fed.  236; 
Matter  of  Amster  (D.  C,  Ohio),  41  Am.  B.  B. 
249,  240  Fed.  207. 

891.  In  re  Burstein  (D.  C,  Conn.),  20  Am. 

B.  R.  399,  160  Fed.  765;  In  re  Griffin  Bros. 

(D.  G.  Ala.),  19  Am.  B.  R.  78,  154  Fed.  537; 

Matter   of   Acomb    (Ref.,  D.   C,   Ohio),    33 

Am.  B.  R.  854. 

"It  would  seem  as  if  the  pnri>oae  of  the 
amendment  was  merelj  to  relieve  those  oh- 
jecting  to  the  granting  of  a  discharge  from 
being  required  to  prove  that  the  intent  with 
which  a  bankrupt  was  concealing  his  trio 
financial  condition  was  a  fraudulent  one  that 
is,  accompanied  by,  or  in  pursuance  of,  a 
design  actually  to  defraud;  now,  it  is  suf- 
ficient if  he  has  the  intent  to  conceal  Itis 
financial  condition  from  his  creditors,  be- 
cause it  would  be  presumed  that  the  ezf^t- 
ence  of  such  intent  .was  with  the  design  of 
perpetuating  a  fraud.'*  Matter  of  Hindin 
(D.  C,  Cal.),  34  Am.  B.  R.  114,  219  Fed.  605. 

292.  Law  of  1867,  §  29,  R.  8.,  |  5,lia 

,     28a.  See  Bankr.  Act.  f  1 


294.  Baylor  r.  Rawlinffs  (C.  C  A.,  8th  dr.). 
28  Am.  B.  R.  773,  200  Fed.  781;  Matter  of 
Amster  (D.  C,  Ohio),  41  Am.  B.  R.  249.  249  Fed. 
257. 

286.  In  re  Shertser  (D.  C.  Pa.),  8  Am.  B.  R.  699. 
09  Fed.  706;  In  re  Lieber  (Ref.,  Pa.),  S  Am.  B.  R. 
217;  In  re  Carmlchael  (D.  C,  Iowa),  2  Am.  B. 
R.  816,  96  Fed.  694;  In  re  Shorer  (D.  C,  Conn.)^ 
2  Am.  B.  R.  166,  96  Fed.  90;  In  re  Stark  <Bef.. 
N.  Y.),  1  Am.  B.  R.  180;  In  re  PolakolT  (Ref.. 
N.  Y.),  1  Am.  B.  R.  868. 

296.  In  re  Prager  <D.  C,  W.  Vs.),  13  Am.  B. 
R.  527,  134  Fed.  1006. 

297.  In  re  Feldstein  (C.  C.  A.,  2d  dr.),  8  Am. 
B.  R.  160,  116  Fed.  269. 

299.  In  re  Hyman  (D.  C,  K.  Y.),  8  Am.  B.  R. 
169,  97  Fed.  196,  in  which  case  it  appeared  that 
the  business  of  a  bankrupt  was  conducted 
entirely  by  her  husband;  he  IntentionaUy  and 
fraudulently  failed  to  keep  true  books  of  ac- 
count from  which  her  financial  condition  eould 
be  ascertained,  and  it  was  held  that  his  fraud 
could  not  under  these  circumstances  be  im- 
puted to  her  and  her  discharge  should  be 
granted. 

The  aiels  of  one  of  two  partners  In  failing  t4»- 
keep  books  of  account  will  not  deprive  the  other 
partner  of  his  right  to  a  discharge,  where  it 
appears  that  during  the  period  when  the  books 
were  not  kept  he  was  sick  and  had  no  knowl- 
edge of  the  failure  to  keep  the  books.  Matter 
of  Harrell  (D.  C,  Ga.),  46  Am.  B.  R.  37,  263. 
Fed.  954. 

299.  Matter  of  Jamants  (C.  O.  A.,  8d  dr.). 
34  Am.  B.  R.  106,  219  Fed.  876,  affg.  82  Am. 
B.  R.  601;  Matter  of  Landersmaro  (D.  C,  N. 
J.),  88  Am.  B.  R.  686. 

Inability  of  bankrupt. — ^A  bankrupt,  who- 
was  unable  to  read  or  write,  and  who  knew 
nothing  about  modern  methods  of  bookkeep- 
ing and  entrusted  it  to  his  daughter  who  had 
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rupf  8  books  were  left  by  him  in  his  office  subject  to  the  control  of  the  trustee, 
lie  should  not  be  charged  with  their  concealment,  in  the  absence  of  proof  con- 
necting him  with  the  transaction.*^  Books  left  in  the  bankrupt's  safe,  of  which 
no  one  knew  the  combination  but  himself,  and  which  remained  intact  until  it 
•came  into  the  hands  of  the  receiver,  will  be  presumed  to  have  been  taken  out  by 
the  bankrupt,  and  his  discharge  will  be  denied.^^  It  has  been  held  that  a 
falsifying  of  books  by  the  bankrupt's  partner  is  not  an  objection  to  his  dis- 
-charge.  Although  if  he  destroys  or  mutilates  books  of  a  partnership  of 
which  he  is  a  member,  his  discharge  should  be  refused.*^ 

d.  Intent  to  conceal  financial  condition.— The  act  complained  of  must  have 
.been  done  by  the  bankrupt  with  intent  to  conceal  his  financial  condition.*^ 
This  means  that  the  act  must  have  been  committed  "knowingly."*^  The 
•omission  of  the  word  "  fraudulent "  by  the  amendment  of  1903  relieves 
-objecting  creditors  of  the  necessity  of  proving  specific  acts  disclosing  "  fraudu- 
lent intent"*^  Mere  scienter  and  a  purpose  to  conceal  financial  condition 
without  the  additional  purpose  of  intent  to  defraud  by  such  concealment  are 
-enough.  Mere  failure  to  keep  books  and  records  is  not  enough.*^  But  if 
the  failure  to  keep  such  books  is  with  an  intent  to  conceal  the  bankrupt's 
financial  condition,  the  offense  is  established,*^  and  an  allegation  in  the  specific 
•cations  of  objections  to  the  effect  that  the  bankrupt  did  with  intent  to  conceal 
his  financial  condition  fail  to  keep  books  of  account  or  records  from  which  such 
4sondition  might  be  ascertained,  is  sufficient,  although  it  did  not  specify  what 


been  in  the  habit  of  opening  a  new  set  of 
books  each  year  and  destroying  the  old  set, 
-without  any  guilty  intent,  should  not  be 
•denied  a  discharge  under  section  14b  (2)  of 
the  Bankruptcy  Act.  Matter  of  Rosenthal 
{C  C.  A.,  2d  ar.),  3d  Am.  B.  R.  693,  831 
Ted.  449. 

800.  In  re  Eades  (G.  C.  A.,  7th  Cir.),  16 
Am.  B.  B.  30,  143  Fed.  293. 

301.  Matter  of  Lewin  (D.  <X,  N.  Y.),  18 
Am.  B.  R.  72,  155  Fed.  501. 

30S.  In  re  Schultz,  Jr.  (B.  C,  N.  Y.),  6  Am. 

B.  R.  91,  109  Fed.  264;  In  re  Garrison  (0. 

C.  A.,  2d  Cir.),  17  Am.  B.  R.  »31,  149  Fed. 
178,    holding    that    a    bankrupt    will    not 

l>e  refused  a  discharge  upon  the  ground  that 
be  failed  to  keep  proper  books  of  account, 
:«bowing  the  condition  of  a  flrm  whose  bosi- 
nesB  was  conducted  by  one  of  his  partners  in 
H  distant  State,  and  whose  hooks  were  never 
under  his  control  during  the  year  the  part- 
nership was  in  existence. 

808.  In  re  Conley  (D.  €.,  Qa.)>  0  Am.  B. 
K.  490,  120  Fed.  42. 

804.  In  re  Burstein  (D.  €.,  Oonn.),  20 
Am.  B.  R.  390,  160  Fed.  765;  In  re  Ckiffin 
Bros.  (D.  C,  Ala.),  19  Am.  B.  R.  78,  154 
Fed.  537;  Oodschalk  v.  Sterling  (€.  C.  A., 
3d  CSr.),  12  Am.  B.  R.  302,  129  Fed.  680; 
In  re  Allendorf  (D.  C,  Iowa),  12  Am.  B.  R. 
.320,  129  Fed.  981;  In  re  Rauchenplat  <D. 
C,  Porto  Rico),  9  Am.  B.  R.  764;  In  re 
Feldstein  (€.  C.  A.,  2d  dr.),  8  Am.  B.  R. 
160>  115  Fed.  259;  Matter  of  Napier  (Ref., 
Ky.),  23  Am.  B.  R.  560;  In  re  Bradin  (D. 
C,  Pa.),  24  Am.  B.  R.  793,  179  Fed.  768; 
In  re  Tanner  (D.  C,  Wash.),  27  Am.  B.  R. 
«015,  192  Fed.  572;  Matter  of  Barthier   (D. 


C,  Mass.),  S3  Am.  B.  R.  900,  188  Fed.  894; 
Hatter  of  Silrerstein    (D.   C,   N.   Y.)»  84   Am. 

B.  R.  479,  225  Fed.  665;  Matter  of  Amster  (D. 

C,  OMo),  41  Am.  B.  R.  249,  249  Fed.  267;  Matter 
of  HarreU  (D.  C,  Ga.),  45  Am.  B.  R.  37,  263 
Fed.  964;  Thompson  r.  Lamb  (C.  C.  A.,  3d  Cir.), 
45  Am.  B.  B.  816,  2C3  Fed.  6L 

SOS.  In  re  ARendo^  (D.  C,  Iowa),  12  Am. 
B.  R.  820,  129  Fed.  981 ;  In  re  Mackensle  (D.  C, 
Conn.),  12  Am.  B.  R.  606,  182  Fed.  114. 

SOO.  Matter  of  Chass  (D.  C,  Pa.),  87  Am.  B. 
R.  734. 

S07.  In  re  Blalock  (D.  C,  So.  Car.),  0  Am.  B. 
R.  266, 118  Fed.  679;  In  re  Keefer  (D.  C,  N.  Y.). 
14  Am.  B.  R.  290,  135  Fed.  886;  especially  where 
It  appears  that  the  bankrupt  had  not  been 
eniraged  in  buslneis  for  more  than  three  yean 
prior  to  the  enactment  of  the  bankruptcy  aet 
In  re  Prager  (D.  C,  W.  Ya.),  18  Am.  B.  B.  62tf 
184  Fed.  XOOO, 

Intent  not  to  be  presumed  from  either  bad 
bookkeeping  or  mere  failure  to  keep  books. 
In  re  Brockman  (D.  C,  Ky.),  21  Am.  B.  R. 
261,  168  Fed.  1016. 

The  mere  failure  to  keep  books  is  not 
enough  to  justify  the  refusal  of  a  discharge, 
but  the  omission  must  have  heen  accompan- 
ied by  a  specific  intent  on  the  ^part  of  the 
debtor  to  conceal  his  financial  condition,  the 
burden  being  upon  the  oibjecting  creditors  to 
prove  this  intent.  In  re  Brown  (D.  C, 
N.  Y.),  29^  Am.  B.  R.  73,  190  Fed.  366; 
Sherwood  Shoe  Go.  v.  Wix  (C.  C.  A.,  4th 
Cir.),38  AulB.  R.  670. 
808.  In  re  Ooldich   (D.  C,  Pa.),  21  Am. 

B.  R.  249,  164  Fed.  882;  In  re  Hanna   (€. 

C.  A.,  2d  Cir.),  21  Am.  B.  R.  843.  168  Fed. 
238;  In  re  Schachter  (D.  C,  N.  Y.),  22 
Am.  B.  R.  389,  170  Fed.  683,  holding  that 
where    within    the    four   months'    period,    a 
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books  of  account  the  banknipt  should  have  kept.^^  The  act  proclaims  the 
presumption  and  intent  of  the  law  that  honest  merchants  will  keep  account 
books  which  will  disclose  their  true  financial  condition.  If  the  evidence  shows 
that  a  business  was  conducted  without  books  of  account  so  that  nothing  could 
be  ascertained  as  to  the  bankrupt's  purchases  and  sale%  or  the  disposition  of 
the  proceeds  of  such  sales,  the  intent  to  conceal  the  financial  condition  of  the 
bankrupt  will  be  presumed.^^  And  so  too  the  destruction  of  important  books 
kept  by  a  bankrupt  in  a  business  which  would  ordinarily  require  such  books 
to  be  kept,  the  necessary  result  of  which  was  to  conceal  bis  true  financial  con- 
dition, will  be  presumed  to  have  been  intentional.^^  In  either  a  failure  to 
keep  or  a  destruction  of  books  of  accounts,  the  bankrupt's  intent  to  conceal  his 
financial  condition  will  be  presumed  if  such  was  the  natural  and  probable  con- 
bankrupt  firm  porcliased  certain  goods  not 
of  a  kind  in  which  he  dealt,  and  no  reason- 
able excuse  for  its  failure  to  make  any  en- 
try of  such  purchase  in  its  books  of  account 
is  assigned,  the  presumption  is  that  it  in- 
tended to  conceal  its  financial  condition,  and 
the  individual  partners  are  not  entitled  to 
a  discharge;  In  re  Sabsevita  (D.  C,  N.  T.), 
28  Am.  B.  K.  623,  197  Fed.  109. 

Intent  to  conceal;  what  constitiitet. —  In 
the  case  of  In  re  Marcus  &  Scherr  (D.  C ,  K. 
Y.),  S7  Am.  B.  R.  164,  affd.  30  Am.  B.  R.  176, 
the  court  said:  "The  intent  to  conceal  one's 
financial  condition  is  a  separate  fact  from 
the  keeping  of  the  books.  The  reasonable 
consequences  of  keeping  imperfect  books  may 
be  a  concealment  of  one's  financial  condition, 
if  the  occasion  ever  arises  when  they  are 
scrutinized,  and  that  fact  would  be  enough 
to  charge  one  with  responsibility  for  that  re- 
sult, if  the  law  forbade  keeping  Imperfect 
books.  The  general  intent  of  the  criminal 
law  is  of  this  kind,  it  only  means  that  the 
actor  must  be  aware  of  his  acts  and  then 
charges  him  with  such  consequences  as 
would  naturally  follow  them,  regardless  of 
whether  he  had  these  in  mind  or  not.  When, 
however,  as  is  sometimes  the  case,  the  law 
attaches  no  responsibility  to  an  act  unless 
the  actor  does  have  in  mind  the  specific  con- 
sequences, it  is  necessary  as  an  additional 
clement  to  prove  that  state  of  mind.  This 
is  such  a  case.  Moreover,  since  the  intent 
to  conceal  is  different  from  the  Intent  to  keep 
imperfect  books,  the  objectors  must  go  fur- 
ther than  to  show  merely  that  the  bank- 
rupts intended  to  keep  the  kind  of  books  they 
kept;  for  they  must  show  also  that  they  in- 
tended these  books  to  conceal  from  somebody 
—  which  must  be  their  creditors — their 
financial  condition.  That  involves  not  only 
knowledge  of  how  the  books  were  kept,  but 
some  anticipation  that  at  a  future  time  they 
might  be  examined  by  creditors  and  would 
then  fail  to  enlighten  them  upon  all  the 
facts."  In  re  Weston  (C.  C  A.,  2d  Cir.), 
80  Am.  B.  R.  647,  206  Fed.  281,  holding  that 
failure  of  broker  to  record  sales,  etc.,  in 
books  shows  intent  to  conceal  financial  con- 
dition. 


Where  there  wae  no  erldeneo  to 
bankrii|»to  Intended  to  eonceal  their  financial 
condition  by  falling  to  keep  snfflcient  books 
of  account,  and  it  appeared  that  they  employed 
a  thoroughly  competent  bookkeeper  and  left 
the  bookf  in  his  charge  without  themselves 
interfering  with  the  manner  in  which  he  per- 
formed his  duties,  they  shonld  not  be  refused 
a  discharge,  even  if  their  financial  eondltioa 
could  not  be  accurately  determined  from  the 
books.  In  re  Marcus  (C.  C.  A.,  2d  dr.),  20 
Am.  B.  R.  176,  208  Fed.  29,  affg.  27  Am.  B.  B. 
164,  102  Fed.  748. 

SM.  Godsholk  Co.  v.  SterUng  (C.  C.  A.,  8d 
Cir.).  12  Am.  B.  R.  802.  120  Fed.  080;  In  re 
Ginsbnrs  (D.  C,  Pa.),Ji2  Am.  B.  B.  480.  180 
Fed.  627:  In  re  Patferson  (D.  C,  N.  T.),  10 
Am.  B.  R.  371,  121  Fed.  021.  But  eee  MUgraum 
V.  Ost  (D.  C,  Pa.),  12  Am.  B.  R.  808,  128  Fed. 
827. 

810.  ICcKibbon  v.  HaskeU  (C.  C.  A.,  8th  dr.). 
28  Am.  B.  R.  088,  198  Fed.  638;  In  re  Koelte 
(D.  C,  Pa.)»  22  Am.  B.  R.  615,  171  Fed.  2Sti 
In  re  Hanna  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  B. 
843, 168  Fed.  238 :  Matter  of  Newbury  &  Dnrham 
(C.  C.  A.,  2d  Cir.)*  81  Am.  B.  R.  S6B.  209  Fed. 
106;  Matter  of  Landersman  (D.  C,  N.  J.),  88 
Am.  B.  R.  686:  Matter  of  Amster  (D.  C,  Ohio). 
41  Am.  B.  R.  240,  240  Fed.  257,  citing  Collier  on 
Bankruptcy  (11th  ed.),  881-3{9. 

Where  deposits  in  a  bank  by  a  bagkrupt. 
whie  hhad  been  more  or  less  regular,  entirely 
ceased  shortly  before  his  bankruptcy,  with  one 
exception,  which  was  to  pay  a  note  for  bor- 
rowed money,  and  there  is  no  written  evi- 
dence and  no  evidence  at  all,  except  the  oral 
testimony  of  the  bankrupt,  as  to  the  money 
taken  in  by  him  during  said  period,  during 
which  time  he  paid  notes  and  obligations  of 
his  relatives  and  even  after  petition  was  filed 
continued  to  make  preferential  payments  to 
such  persons  and  to  use  money  which  he  then 
had  for  gambling  purposes,  his  application  for 
discharge  should  be  denied  because  of  his 
failure  to  keep  books  of  account.  Matter  of 
Stelnburg  (D.  C,  Mass.),  41  Am.  B.  R.  476^ 
240  Fed.  080. 

811.  Matter  of  Acomb  (Ref.,  D.  C,  N.  T.), 
83  Am.  B.  R.  854;  In  re  Hodge  (D.  C,  N.  T.), 
SO  Am.  B.  R.  522,  206  Fed.  §24,  in  which  the 
court  says:  "It  is  quite  true  that  a  mere 
failure  to  keep  books  or  records  or  the  mere 
destruction  or  those  kept  is  not  suflldent  to 
justify  the  court  in  refusing  a  discharge.  There 
must  be  circumstances  and  conditions  from  which 
the  inference  ought  to  be  drawn  and  neces- 
sarily should  be  drawn  that  such  failure  or 
destruction  was  Vith  intent  to  eonceal  Ms 
financial  eondition.'  Here  no  other  Inference 
can  reasonably  be  drawn  from  the  destructioa 
of  this  stub  book  and  these  paid  checks.  It 
is  evident  that  fhe  now  bankrupt,  then  bank- 
rupt in  fact,  destroyed  these  records,  stub 
books,  and  cheeks  for  the  purpose  of  con* 
ceallng  from  his  creditors  the  disposition  he 
had  mode  of  this  money.  There  was  no  other 
reason  for  the  act    If  he  paid  It  out  to  cndl- 


I  1«  (2)-] 


Failcbe  to  Keep,  Etc.,  Books- 


383 


sequeoces  of  hia  conduct.*"  But  it  h&s  been  soj^ieBted  that  a  rule  which  raisefl 
a  presomption  of  inteot  to  conceal  from  a  mere  failure  to  keep  books  or  to 
keep  them  properly,  ia  too  strict  against  the  bankmpt,  and  that  Jn  erer^  caee 
the  intent  to  conceal  aboyld  afBrmatively  appear.'^  But  no  particular  sjetem 
of  bookkeeping  ia  requi^d.  The  books  kept  may  be  as  faulty  and  deEcient 
as  to  in  fact  deceive  creditors,  but  if  they  have  not  been  eo  kept  with  the 
purpose  to  deceive  the  inhibition  of  the  statute  does  not  apply.*^*  The  failure 
of  an  illiterate  bankrupt,  who  was  engaged  in  a  small  business,  to  keep  books 
of  account  will  not  raise  the  presumption  that  he  intended  to  conceal  his 
financial  condition."*  The  failure  of  the  superintendent  of  a  mine  to  keep 
books  of  account,  which  are  not  required  by  his  personal  business,  does  not 
indicate  a  fraudulent  intent  for  which  he  may  be  denied  his  discharge."** 

e.  What  conatitatei  failure,  destmction  or  coaoealment. —  The  statute  itself 
indicates  what  will  constitute  the  offens&     "  Conceal "   includes  "  secrete, 

ton,  workmeo,  or  tor  matartal,  he  knew  where 
the  moat  of  ft  Vent  and  he  ahonld  ha*e  abown 
where  It  west  aod  for  what  pnrpoae. 

'TndFr    BQCh    drcnmataaces,    a    mem    seneral 


e  S40,  * 


la  preamneil  to  intend  the  natural,  pmbabla 
ma  weO-known  eonaeqaeneea  of  bia  own  wlUfnl 
acta." 


a  creditor  to  prove  the  failnn  of 
\nt  DauTnpi  to  keep  hooka  of  aecoant  when 
aiich  book*  were  neceaaarr  •■>'  proper.  When 
Mtlafactory  evidence  of  ench  fact  la  piadnced. 


hBTC  Intended  to  conceal  hla  flnaadal  condltlonB 
tf  anch  were  the  natoral  and  probable  Moae- 
anencea  ol  hla  faUare  to  keep  booka.  Hatter  of 
Cbaaa  (D.  C,  Pa.),  >T  Am.  B.  B.  T>4;  Matter 
of  Amater  (D.  C.  Ohio),  41  Am.  B.  B.  !MB,  MB 
Fed.  3ST. 

InfereBBo  of  iBtest^-Whero  It  la  aatabllahed 
that  a  bankrupt  taUed  to  keep  proper  booka 
ef  Bcconnt.  the  conrt  ma;  Infer  an  Intent  to 
CDBMal  hla  Bnanelal  condition,"  within  the 
■neanluf  of  aeetlon  14b  (3)  «t  the  hankrnpter 
act.  It  la  not  neceaaarr  to  prove  that  the 
bankmpt'a  Intent  waa  trandalent  or  tbat  hla 
acta  were  done  In  contemplation  of  bankroptcj. 
Hatter  of  Linker  (D.  C,  N.  T.),  BS  Am.  B.  K. 
709.  213  Fed.  im 

I   keep    booka. — A    proprietor   of   a 
-     -  -     — 1   for   two   montha 


a  elttd 

Pronunptlaii' not  Inevitable. — AlthonRb  there 
>re  caaea  where  the  failure  to  keep  anr  a;a- 
tematjc  booka  or  recorda  wlU.  of  Itaelf,  reqolre 
the  conclnalon  tbat  It  waa  done  with  the  Intent 
to  conceal,  aneh  condnalon  la  bj  no  meana  In- 
evitable. The  Inference  la  one  of  (art  to  be 
drawn  from  the  proofa  In  a  partlcniar  case. 
Devorkln  v.  The  Becnrlt;  Bank,  etc.,  Co.  (C. 
C  A.,  «th  C3r.),  SS  Am.  B.  R.  T3S,  2«l  Ped.  ITl; 
Thompeon  r.  Lamb   (a  C  A.,  3d  Or.),  IS  Am. 


Inferencea  may  be  drawn,  the  one  pointing  to 
a  inlltT  or  bad  Intent  and  the  other  perferti; 
eonaletent  with  hooeetr  and  abacnce  of  a  bad 

eirpoae,  It  ta  the  dot;  ot  tbe  conrt  to  And  In 
vor  of  honeat;  and  atnence  of  Intent;  and 
where  the  evidence  npon  objection*  to  a  bnnk- 
ropt'a  dleeharge,  on  the  rround  tbat  be  failed 
to  keep  booka  of  acconnt  witb  Intent  to  conceal 
hla  bnandnl  condition,  will  Jnitlfy  a  flnding 
either  wn7,  the  appellate  conrt  will  not  tntcr- 
fero  with  c  finding  In  favor  of  tbe  bankrupt 
mado  br  the  referee  wbo  bad  the  bankmpt 
before  him,  heard  him  teatUr  and  noted  hla 
manner.  In  re  Brown  |D.  C,  N.  X.),  20  Am.  B. 
B.  73,  IM  7ed.  SBO. 

SI*.  Sherwood  Shoe  Co.  v.  Wlx  (C.  C  A.,  4th 
Or.),  38  Am.  B.   E.  STa 

StS.  Hatter  of  Plnaher  <Ref..  V.  I.),  SS  Am. 
B.  B.  404. 


larsa    department   ■ 


I   who   t 


emplo7<  falle , — 

hla  Snandal  condition  eonld  be  aacertalned.  1. 
eharreable  with  intending  the  natural  and 
probable  conaequeneea  of  hla  acta  and  omla- 
alona  oo  aa  to  bar  a  dlachargc.  Halter  of 
Janavlta  (C.  C.  A..  Sd  Ctr.),  84  Am.  B.  B.  IDS, 
SIB  Fed.  8TS,  affc.  S2  Am.  B.  B.  001. 

If,  In  the  abaeftce  ot  evidence,  to  overcome 
the  preanrnptlon  that  a  baukrnpt  Intended  the 
natural  and  probable  conaeanence*  ot  hla  acts 
and  omlaalona,  the  conrt,  from  aU  the  facta 
and  drenmatancee,  la  of  the  opinion  that  the 
bankmpt'a  fstlnre  to  keep  booka  and  recorda 
waa  not  with  Intent  to  conceal  hia  flnonclal 
condition,  a  diacharga  ahonld  not  be  refoaed. 
Hatter  of  Arnold  (D.  C,  N.  I.).  IS  Am.  B.  It. 
740,  £28  Fed.  70.  Compare  Bhelnbcrc  ft  Wela- 
beni  V.  HotTman  (C  C  A.,  sa  CIr.),  )8  Am.  B. 
B.  24.  SM  Fed.  349. 

ns.  Hatter  of  Hlndln  (D.  C.  CaL),  U 
Am.  B.  B.  114,  21V  Fed.  000.  Cltlnc  In  ra 
Haicna  A  Seherr  (D.  C.  V.  T.),  27  Am.  B.  B. 
1S4,  193  Fed.  74S;  In  re  Broekman  ID.  C,  Er.), 
n  Am.  B.  B.  2S1,  168  Fed.  1010;  In  re  Brown 
CD,  C  N.  X.),  aiAiii.B.B.71,lWFa«.IM: 


tbat  bJB  failure  to  keep  booka  or  reiyirla  waa 
not  with  liiCi-at  to  conceal  bia  nnunclal  condi- 
tion, and  tbnt  n  discharge  Bbould  not  bo  denied 
bllD.  Matter  of  Arnold  (O.  C.  N.  J),  IS  Am. 
B.  R.  HO.  USB  Fed.  75.  See  also  Devorkln  T. 
Tbo  Security  Bank  A  Trust  Co.  (C.  C.  A.,  <th 
Clr),  30  Am.  B.  R.  738,  24S  Fed.  ITl :  Tbempeon 
V.  Lamb  (C.  C.  A..  3d  Clr.),  «D  Am.  B.  B.  81*. 
263  Fed.  ei. 

Sinn.  Buslnesi  not  rrqnlrlnc  uromMa.— 
WLltte  tbe  bai,;.iUij[  y.aa  engnccJ  In  tLe  bual- 
neaa  ot  promoting  minei,  which  did  not  re- 
qnlre  anr  elaborate  accounta,  it  appearing-  that 
he  had  no  oIBca  or  flied  place  ot  realdence 
where  booke  might  be  kept,  that  be  bad  no 
employeea,   and    tlutt   each   one   of   bis  mining 


doala  waa  aeparate  and  complete  In  Itaelf,  bia 
practice  to  rely  entirely  upon  pocket  memor- 
anda, noting  npon  theae  memoranda  tbe 
depoilta  and  withdrawala  from  hla  bank  ac> 
count,  and  having  hla  bank  book  balanced  each 
month,  waa  anffldent  to  dlodoae  aabatantiaUv 
the  atate  of  hla  flnanclal  allalra  and  wonld 
not  warrant  ■  Cndlna  that  the  tollore  to  keep 
more  complete  recordi  arose  from  any  Inten- 
tloa    apoo    iia    part    ta    cenoeal    hla    flnandal 
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falsify  and  mutilate."  *^*  The  phrasing  here  is  even  broader  than  was  that  of 
the  law  of  1867.  Any  act  or  series  of  acts  with  relation  to  business  records 
which  may  reasonably  be  held  to  be  within  the  meaning  of  "  destruction,'* 
"  concealment,"  "  secreting,"  "  falsifying,"  "  mutilation,"  or  "  failure  to 
keep  "  will  be  within  the  interdiction  of  Sie  law.  Where  a  man  of  business 
experience  and  intelligence  conducting  a  business  ordinarily  requiring  books 
to  be  kept,  fails  to  keep  them,  it  will  be  presumed  that  he  intended  to  conceal 
his  financial  condition.^^  It  is  not  enough  for  the  bankrupt  to  keep  an  account 
of  mon^  received,  but  he  must  also  have  an  account  showing  the  disposition  of 
his  receipts  and  the  absence  of  entries  to  that  effect  is  a  material  omission  in 
keeping  books.^^*  No  particular  form  or  method  of  keeping  books  is  required ; 
it  will  be  sufficient  if  the  accounts  are  kept  in  such  a  way  as  to  show  the  bank- 
rupt's financial  condition.'^  The  test  is  this:  If  a  competent  accountant 
<»n  from  an  examination  of  the  books  produced  and  in  the  possession  of  the 
trustee  determine  the  true  condition  of  the  debtor  they  are  sufficient  to  justify 
granting  him  a  discharge.'^  But  where  a  bankrupt,  engaged  in  mercantile 
business,  and  carrying  a  large  stock,  fails  to  keep  books  of  account  from 
which  a  creditor  or  expert  accountant  might  discover  his  financial  condition 
and  the  amount  of  money  which  it  is  conceded  he  had  borrowed,  a  discharge 
should  be  denied.^^  An  omission  to  make  entries  of  payments  to  or  loans  from 
relatives  should  be  explained.**^  A  claim  of  mere  n^ligence  in  bookkeeping  will 
be  rejected.^^  A  failure  to  satisfactorily  explain  what  has  become  of  books  of 
accounts  kept  by  the  bankrupt  during  all  the  time  that  he  was  engaged  in 


•conditloD.  In  re  Howmrd  (C.  C.  A.,  2d  Cir.). 
24  Am.  B.  R.  841.  180  Fed.  S90;  In  re  McCreA 
(C.  C.  A.,  2d  Clr.).  20  Am.  B.  R.  412,  161  Fed. 
^4«. 

81<.  Bankr.  Act,  I  1  (22). 

MaklBff  telM  eairlee  constitutes  a  failure  to 
keep  books,  barring  a  discharge.  Matter  of 
Helfgott  (D.  C,  ST.  Y.).  40  Am.  B.  R.  106.  246 
Fed.  868. 

817.  In  re  Alrord  (D.  C,  Ct),  14  Am.  B.  R. 
264,  180  Fed.  286;  Matter  of  Sims  (D.  C,  Qa.). 
ZZ  Am.  B.  R.  664,  213  Fed.  002 :  Matter  of  Rowe 
(D.  C,  N.  T.).  80  Am.  B.  R.  461,  240  Fed.  166; 
Matter  of  Amster  <D.  C,  Ohio),  41  Am.  B.  R. 
240,  240  Fed.  267.  But  see  cases  cited  In  note 
818. 

FMIvre  to  keep  books.— Where  a  bankrapt 
has  for  some  years  intermingled  his  property 
with  that  of  his  wife,  having  transferred  prop- 
erty to  her  in  a  manner  calculated  to  'stamp 
the  transaction  with  fraud,  and  fails,  eyen 
when  he  knew  or  should  haye  known  that  he 
was  a  bankrupt,  to  keep  books  of  account  or 
any  records  from  which  the  state  of  his  busi- 
ness relations  with  his  wife  might  be  deter- 
mined or  his  financial  condition  ascertained, 
sufficient  ?ause  exists  for  the  denial  of  a  dis- 
charge in  bankruptcy.  In  re  Graves  (D.  C, 
Pa.),  26  Am.  B.  R.  638,  180  Fed.  847. 

Although  the  mere  faUure  of  a  bankrupt  to 
keep  ordinary  books  of  account  for  a  cash  sales 
business  will  not  in  and  of  itself  be  a  bar  to 
his  discharge,  yet  this,  taken  in  connection 
with  his  failure  to  make  any  dei^slts  during 
the  period  prior  to  his  bankruptcy,  and  his 
payment  during  this  time  of  money  due  to 
relatiyes,  and  his  utter  faUure  to  keep  track  of 
money  received,  and  his  disposal  thereof,  is 
sufficient  to  prevent  his  discharge.  Sternburg 
T.  Cohen  ft  Oo.  <C.  C.  A.,  1st  Or.),  42  Am.  B. 

R.  456,  204  Fed.  1.  „   .^    ^     ^    v     .«    ._ 

Sl'te.  Matter  of  HarreU  (D.  C,  Oa.),  45  Am. 

B.  R.  87,  268  Fed.  064.    ^    „  .^ .   «.  ._   »   » 

818.  In  re  Simon  (D.  C,  N.  T.),  »  Am.  B.  R. 

S06»  201  Fed.  1004:  BJ>«7^oo*  «i««Jg»'.I:  JH? 
(C;  a  A.,  4th  ar.),  SS  Am.  B.  R.  670.  240  Fed. 

6»2. 


810.  Matter  of  Acomb  (D.  C,  Ohio,  Ref.),  88 
Am.  B.  R.  854. 

880.  Matter  of  Linker  (D.  C,  N.  T.),  88  Am. 
B.  R.  700,  222  Fed.  178. 


IiisvMelent  books  for  anereaatlle 

Where  it  appears  that  a  bankrupt  began  busi- 
ness in  a  large  commercial  center  three  years 
prior  to  his  adjudication;  that  he  owes  about 
17,500;  that  his  trustees  found  on  hand  goods 
inventoried  at  84>000,  and  that  the  bankrapt 
made  deposits  and  drew  checks  but  only  pre- 
sented to  the  trustee  on  demand  a  check  book 
and  pass  book  from  which  it  was  impossible 
to  determine  the  actual  condition  of  the  estate, 
and  the  only  explanation  of  his  failure  is  the 
loss  of  several  hundred  dollars  In  gambling, 
his  discharge  should  be  refused  upon  the 
ground  that  he  failed  to  keep  books  "with 
intent  to  conceal  his  financial  condition.'* 
Matter  of  Shrimer  (D.  C,  N.  Car.),  86  Am.  B. 
R.  404,  228  Fed.  704. 

Abaeaee  of  books,— Where  it  appears  that  a 
partnership  kept  no  books  at  all,  that  the  only 
record  they  had  for  reference  was  the  register 
record  of  cash  receipts,  and  the  Invoices  show 
Ing  the  purchases  were  simply  filed  for  refer- 
ence, but  during  the  course  of  the  business  no 
record  was  made  of  these  bills,  so  that  there 
were  absolutely  no  books  by  which  the  condi- 
tion of  the  firm  could  be  ascertained  or  kept; 
the  members  should  be  denied  a  discharM. 
Matter  of  Josephson  (D.  C,  Ore.),  86  Am.  B. 
R.  505,  220  Fed.  272. 

821.  Pomerkrants  v.  Hopkins  (D.  C,  Pa.), 
21  Am.  B.  R.  867,  168  Fed.  444;  In  re  KoeDe 
(D.  C,  Pa.),  22  Am.  B.  R.  515,  171  Fed.  207. 

828.  Matter  of  Haskell  (D.  C,  N.  T.).  90 
Am.  B.  R.  014,  164  Fed.  801,  holding  that 
where  the  granting  of  a  discharge  is  oppoaed 
upon  the  ground  that  no  entries  were  m«d* 
in  the  bankrupt's  books  of  account  as  t» 
seven  payments  to  near  relatives  or  friea4to 
and  it  appears  that  the  bankrupt  never 
made  entries  in  or  examined  his  books,  and 
that  the  oraistloB  mm  the  fault  of  the  book* 
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btusinees  i^ill  wairant  a  denial  of  his  dischai^e.'^  A  failure  to  show  by  the 
books  a  large  shrinkage  of  assets  during  a  short  period  of  time  may  prevent  a 
xlisoharga^  Where  a  person  keeps  books  in  such  a  condition  as  to  be  suspicious 
on  their  f ace^  a  discharge  should  be  refused,'^  as  where  a  partnership  purchases 
goods  not  of  a  kind  in  which  it  dealt,  and  failed  to  make  entries  of  such  pur- 
<diases  in  its  books,  there  is  a  presumption  of  an  intent  to  conceal  its  financial 
condition.'^  If  the  method  used  is  appropriate  to  the  business  conducted  and 
indicates  the  character  of  the  accounts  and  the  identity  of  persons  to  whom 
they  refer  it  will  suffice.^^  And  where  a  business  of  sufficient  magnitude  to 
require  books  to  be  kept,  and  ^e  only  books  found  were  check  books,  showing 
deposits  and  payments  from  a  bank,  some  of  them  fictitious^  there  is  evidence 
of  a  fraudulent  intent  to  conceal  the  bankrupt's  financial  condition,  justifying 
a  denial  of  a  discharge.*^  The  destruction  of  vouchers  or  other  business  papers 
is  as  fatal  as  would  be  the  destruction  of  books.^^  All  books  and  records  which 
are  material  to  a  proper  understanding  of  the  bankrupt's  financial  condition 
are  within  the  protection  of  the  act.  The  placing  of  certain  books  in  the 
•cellar  as  a  mere  incident  of  the  work  of  closing  out  his  business  has  been  held 


keeper,  to  whom  the  payments  were  reported, 
there  should  be  Bome  explanation  of  how 
and  when  and  under  what  circnmBtanoes  the 
bankrupt  notified  the  bookkeeper  of  such 
payments,  and  the  latter,  if  he  had  notice 
of  the  payments,  should  explain  why  he  did 
not  make  the  entries. 

Saa.  Faflure  to  explain  non-production  of 
books  of  account. —  Where  bankrupt,  who 
had  kept  books  of  account  during  all  the 
time  that  he  was  engaged  in  business,  is 
reauested  upon  his  examination  before  the 
referee  to  produce  such  books  and  promises 
to  do  so  at  a  subsequent  hearing,  but,  after 
several  adjournments  at  his  request,  at  a 
heuing  six  months  later  testifies  that  his 
wife  had  kept  the  bodes  and  that  they  can- 
not be  found,  he  will  be  deemed  to  have  con- 
oealed  or  destroyed  hia  books  of  account  with 
intent  to  conceal  his  true  financial  condition, 
so  84  to  warrant  a  denial  of  his  discharm 
in  bankruptcy.  In  re  Wiedman  (D.  C,  N. 
T.),  26  Am.  B.  R.  007,  ISB  Fed.  684. 

SM.  In  re  Brod  (D.  €.,  Oa.),  21  Am.  B. 
R.  426,  166  Fed.  1011. 

sack  In  re  Leopold  (Ref.,  N.  Y.),  5  Am.  B. 
R.  278;  Matter  of  Schultz  (C.  C.  A.,  2d  Cir.), 
41  Am.  B.  R.  367,  250  Fed.  103;  Matter  of 
Baldwin  (D.  C,  N.  Y.),  41  Am.  B.  R.  664, 
253  Fed.  836. 

Books  Improperly  keptr— If  the  dlacharge  la 
oppoaed  on  the  eround  of  booka  Improperly 
kept,  and  the  eVidenee  does  not  aaataln  the 
objection,  the  diacharge  will  not  be  denied  on 
the  crotmd  that  he  kept  no  booka.  In  re 
Halaell  (D.  C,  Tex.),  18  Am.  B.  R.  107,  Itt 
Fed.  662. 

Where  a  aale  of  Inmber  waa  entered  In  the 
booka  of  a  bankrupt  firm  and  the  bookkeeper 
credlta  the  tranafereea  of  the  lamber  with 
hayinff  paid  a  greater  anm  than  waa  In  fact 
recelyed,  for  the  sole  purpose  of  decelTing 
the  general  creditora  Into  the  belief  that  an 
ordinary  aale  of  lamber  had  been  made  to 
an  nnaecnred  creditor,  aaeh  entrlea  are  not 
anffldent  ground  for  denying  a  diacharge  to 
the   partner   responslbla   for   the   transaction. 

26 


In  re  Hamilton  (D.  C,  N.  Y.),  13  Am.  B.  R. 
333,  133  Fed.  823. 

826.  In  re  Schachter  (D.  €.,  N.  Y.),  22 
Am.  B.  R.  889,  170  Fed.  683. 

827.  In  re  Brown  &  Co.  (C.  C.  A.,  2d  <%r.), 
80  Am.  B.  R.  305,  204  Fed.  64. 

Failnro  to  take  inventory. —  Where  the 
books  of  a  bankrupt  partnerdiip  were  kept 
so  as  to  show  what  goods  they  had  on  hand, 
stated  at  their  cost  value,  and  ao  that  a 
person  familiar  with  the  particular  trade 
could  estimate  with  reasonable  accuracy  what 
discount  there  should  be  made  from  cost, 
in  order  to  ascertain  the  firm's  financial  con- 
dition, the  failure  to  take  an  inventory  each 
vear,  stating  not  the  coat  of  merchandiae  on 
Land,  but  ito  value  at  the  time  of  the  inven- 
tory, did  not  make  bankrupts  chargeable 
with  keeping  books  from  which  their  financial 
condition  could  not  be  ascertained.  In  re 
Marcus  (C.  €.  A.,  2d  dr.),  30  Am.  B.  R. 
176,  203  Fed.  29. 

828.  Matter  of  Newbury  k  Durham  (C.  C. 
A.,  2d  Cir.),  31  Am.  B.  R.  866,  209  Fed.  195. 

888.  BestmctioB  of  bank  books  and  diecka. 
—  Oodahalk  Co.  v.  Sterling  (Q  C  A.,  3d  Or.), 
12  Am.  B.  R.  302,  129  Fed.  580;  Matter  of 
Studebaker  (C.  C.  A.,  2d  Cir.),  11  Am.  B. 
R.  384,  127  Fed.  951,  revg.  10  Am.  B. 
R.  205,  124  Fed.  945;  In  re  Hirahowitz  (D. 
O.,  Pa.),  27  Am.  B.  R.  701,  194  Fed.  562;  In 
re  Hodge  (D.  a,  N.  Y.),  80  Am.  B.  R.  588, 
805  Fed.  824. 

880i  In  re  Conley  (D.  OL,  Ga.),  9  Am.  B. 
R.  496,  120  Fed.  42,  holding  that  where,  at  a 
time  when  the  bankrupt  was  contemplating 
the  filing  of  his  petition  in  bankruptcy,  he 
wilfully  and  intentionally  destroyed  the 
books  of  account  of  a  firm  of  which  he  had 
been  a  member,  and  which  were  material  to  a 
proper  tmderatanding  of  his  financial  €ondl« 
tioDt  hia  disehaigo  diould  be  denied. 
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not  to  prevent  the  bankrupt's  discharge.^^  Where  the  bnfiiness  of  a  bankrupt 
IB  transacted  through  a  corporation,  as  his  ag^nt,  the  failure  of  the  corporation 
to  keep  books  showing  the  transactions  committed  to  such  corporation,  and  of 
the  bankrupt  to  record  such  transactions,  warrants  a  denial  of  the  bankrupt's 
discharge.  Where  a  wife  acted  as  her  husband's  agent  and  was  in  complete 
control  of  his  business  with  his  consent,  he  is  liable  for  her  failure  to  keep^ 
satisfactory  books^the  failure  to  keep  proper  books  being  not  a  crime  but  merely 
civil  misconduct^  Other  cases  where  this  objection  has  been  urged  against 
a  discharge  will  be  found  in  the  foot-note.^*^  The  practitioner  is,  however, 
warned  against  those  cases  which  turn  on  the  existence  of  a  ^^  contemplation  of 
bankruptcy  "  or  a  ^^  fraudulent "  intent  to  conceal  financial  condition.  These 
elements,  as  has  been  seen,  are  no  longer  the  law. 

f •  Burden  of  proof. —  In  this  as  in  other  grounds  of  objection  to  a  discharge 
the  burden  is  on  the  objecting  creditor,  and  the  act  must  be  shown  by  a  dear 
preponderance  of  evidence;'^  but  not,  it  is  thought,  with  the  same  d^ree  of 
certainty  as  in  the  objections  already  discussed.  It  will  not  be  presumed  that 
proper  books  of  account  were  not  kept  because  books  are  not  f  ound.'^ 

Yin.    FALSE  STATEMENT  OF  CREDIT. 

a.  In  general. —  It  is  provided  in  subdivision  3  of  subsection  a  of  this  sec- 
tion as  amended  by  the  amendatory  act  of  1910  that  a  bankrupt's  discharge 
may  be  refused  if  he  has  '*  obtained  money  or  property  on  credit  upon  a  mate- 
rially false  statement  in  writing  made  by  him  to  any  person  or  his  repreeenta- 
tive  for  the  purpose  of  obtaining  credit  from  such  person."  This  new  ob)OC^on 
to  a  discharge  was  added  by  the  amendment  of  1903,  and  will  prove  xhe  most 
valuable  only  to  careful  traders.'*''  The  amendment  of  1910  inserted  the 
words  "  money  or,"  "  by  him,"  "  or  his  representative "  and  "  cr^Miit  from 
such  person." 

b.  Elements  of  proof;  pleading.^ — The  creditor  alleging  this  objection  must 
prove  that  the  bankrupt  (1)  obtained  money  or  property  on  credit,  that  he  did 
so  on  (2)  a  statement  of  his  financial  condition  relied  on  by  the  creditor,  that 
such  statement  was  (3)  in  writing,  that  it  was  (4)  materially  false,  and  (5) 
that  it  was  so  made  to  the  creditor  or  his  representative  (6)  for  the  purpose  of 
obtaining  credit  from  such  creditor.  To  these  should  be  added  the  usual  de- 
ments, that  the  obtaining  of  property  must  have  been  (7)  by  the  bankrupt  or 


SSI.  In  re  Murray  (D.  C,  Ct.),  20  Am.  B.  II. 
700,  102  Fed.  988. 

SSS.  In  re  Berger  <D.  C,  N.  T.),  20  Am.  B.  R. 
712,  200  Fed.  825. 

SSS.  Matter  of  Janayiti  (C.  C  A.,  8d  Clr.),  84 
Am.  B.  R.  lOS,  219  Fed.  876. 

SS4.  Dlsoharfea  mntttedw— Banman  t.  Feist 
(C.  C.  A.,  Sth  ar.),  0  Am.  B.  B.  708,  107  Fed. 
88:  In  re  Corn  (D.  C,  Ga.),  6  Am.  B.  R.  478, 
106  Fed.  143;  Sellers  t.  BeU  (C.  C.  A.,  Sth  Cir.), 
2  Am.  B.  R.  529,  94  Fed.  801 ;  In  re  Dews  (D.  C, 
R.  I.),  8  Am.  B.  R.  691,  96  Fed.  181;  In  re 
Lafieche  (D.  C,  Vt),  6  Am.  B.  R.  488,  109  Fed. 
807;  In  re  Rauchenplat  (D.  C,  Porto  Rico),  9 
Am.  B.  R.  768;  In  re  Garrison  (C.  C  A.,  2d 
Cir.).  17  Am.  B.  R.  831,  149  Fed.  178;  Derorkio 
T.  The  Security  Bank,  etc.,  Co.  (C.  C.  A.,  Sth 
Cir.),  89  Am.  B.  R.  788,  248  Fed.  17L 

niMharses  reCvsed. — In  re  Morgan  (D.  C., 
Ark.).  4  Am.  B.  R.  402,  101  Fed.  962;  In  re 
Idaall  (D.  C,  Iowa),  2  Am.  B.  R.  741,  96  Fed. 
814;  In  re  Kenyon  (D.  C,  Iowa),  7  Am.  B.  R. 
527, 112  Fed.  668;  In  re  McBachron  <D.  C,  Wis.), 
8  Am.  B.  R.  782, 116  Fed.  783 ;  Matter  of  Sims  <D. 


C,  Ca),  32  Am.  B.  R.  504,  218  Fed.  992;  Matter 
of  Helfgott  (D.  C,  N.  Y.),  40  Am.  B.  R.  196.  245 
Fed.  358;  Matter  of  Amster  (D.  C,  Ohio),  41 
Am.  B.  R.  249,  249  Fed.  207 :  Matter  of  SehnKs 
(C.  C.  A.,  2d  Cir.),  41  Am.  B.  R.  S67,  250  FM. 
103;  Matter  of  Harrell  (D.  C,  Qa.).  45  Am.  B. 
R.  37,  263  Fed.  954;  Matter  of  Gottlieb  (C.  C 
A.,  2d  Cir.).  45  Am.  B.  R.  180i  262  Fed.  TSa 
Oa  Mpeal.r-In  re  Feldtteln   (D.  C,  N.  T.)» 


6  Am.  B.  R.  408,  106  Fed.  794;  Sffd.,  i.  c,  8 
B.  R.  160,  115  Fed.  209. 

885.  In  re  Boasberg  (Ref.,  N.  T.),  1  Am.  B.  It 
888  In  re  PhUUps  (D.  C,  N.  Y.),  S  Am.  B.  B. 
642;  96  Fed.  844;  In  re  GarrlMm  (C  C  A.,  2d 
ar.),  17  Am.  B.  R.  881,  149  I^.  ITS;  Garry  t. 
Jefferson  Bank  <C.  C.  A.,  5th  ar.),  26  Am.  B.  R. 
511,  186  Fed.  461;  Thompson  t.  Lamb  (C.  C  A.. 
Sd  Cir.),  45  Am.  B.  R.  816,  268  Fed.  61. 

886.  In  re  Cantor  (Ref.,  D.  C,  N.  T.),  26  Am. 
B.  R.  889. 


SS7.  See  Report  of  Bx.  Com.  of  Nat.  _ 
of     Referees    in     Bankruptcy,     pnbllshed     is 
March,  1900,  p.  17. 
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by  some  one  duly  authorized  by  him.*^  The  effect  of  this  new  objection  will 
be  that  every  tradesman,  whose  credit  is  not  unquestioned,  will  be  asked  to 
give  a  mercantile  statement  as  a  condition  precedent  to  dealing.  The  specifi- 
cations of  objections  should  set  out  the  false  representation,  and  the  name  of  the 
person  alleged  to  have  been  defrauded.^^  It  has  been  held  that  this  objection 
to  a  discharge  may  be  pleaded  by  any  creditor.^*® 

c.  Keaning  and  effect  of  the  clause.—  (1)  Ix  general. —  Nothing  like  this 
clause  appears  in  any  previous  bankruptcy  law.^^  Even  the  English  law  has 
no  equivalent,  thou^  there,  one  who  at  the  time  of  contractii^  a  debt  had  not 
a  reasonable  expectation  of  paying  it,  is  denied  a  discharge.  **  This  ground 
for  denying  a  discharge  was  evidently  leveled  particularly  at  the  practice  of 
making  false  statements  of  one's  financial  condition  by  a  borrower  or  buyer  for 
the  purpose  of  obtaining  from  the  person  to  whom  such  false  statement  is  made, 
the  articles  or  money  derived  "  on  credit."  "^  This  provision  as  amended  in 
1910  would  seem  to  apply  to  any  false  statement  which  has  to  do  with  the  exten- 
sion of  credit  affecting  the  bankruptcy  proceeding.  It  is  the  falsity  of  the 
statement  which  controls.  If  false  when  made  the  creditor  may  interpose  it  as 
a  bar  to  the  debtor's  discharge,  and  it  is  immaterial  that  the  indebtedness  not 
included  was  released  prior  to  bankruptcy,  or  was  omitted  in  the  belief  that  the 
persons  to  whom  he  was  indebted  would  not  press  him  for  payment.***  In  effect, 

SSS.  Matter  of  Troutman  ft  Jetie  (D.-  C,  Ky.), 
40. Am.  B.  R.  418,  251  Fed.  WO. 

The  amendinent  of  IMS  applies  to  a  fUae 
Btatement  to  obtain  credit  made  before  such 
amendment  became  elTectiye.  In  re  Scott  CD. 
C,  Del.),  11  Am.  B.  R.  327,  126  Fed.  981;  In  re 
Petersen  (Ref.,  Minn.),  10  Am.  B.  R.  355. 

Bvrden  of  proof. —  While  the  burden  of 
proof  is  upon  the  objecting  creditor  to  es- 
tablish the  cause  which  he  claims  bars  a 
discharge,  yet,  when  such  creditor  shows  that 
a  material^  false  statement  was  known  to  be 
imtnie  when  it  was  made,  the  burden  of 
proof  shifts  to  the  bankrupt  to  show  that  it 
was  not  made  with  intent  to  deceiTe.  In  re 
Arenson  (D.  C,  N.  J.),  ZS  Am.  B.  R.  113, 
105  Fed.  609. 

838.  In  re  Levey  (D.  C,  N.  Y.),  13  Am. 
B.  R.  312,  133  Fed.  578. 

840.  In  re  Harr  (D.  C,  Mo.),  16  Am.  B. 
R.  213,  143  Fed.  421. 

The  tiffiit  to  object  on  this  ground  is  not 
confined  to  the  person  defrauded  but  belongs 
to  any  party  in  interest.  In  re  Gkrton  & 
Oo.  (D.  C,  N.  Y.),  17  Am.  B.  R.  943,  148 
Fed.  63.  In  the  Matter  of  Pincker  (Ref.,  N. 
Y.),  85  Am.  B.  R.  404,  the  referee  said: 
**  It  does  not  appear  that  the  objecting  cred- 
itor herMA  WM  a  nibMribor  to  the  mercaatUe 

agency  to  which  the  bankrupt  made  his 
B&temen^  nor  sold  goods  upon  the  strength 
thereof,  yet  under  section  14-b  (3)  as  it 
existed  prior  to  the  last  amendment,  such 
objection  to  discharge  may  be  urged  by  any 
creditor  and  is  not  confined  to  the  person 
defrauded."  Matter  of  Krets  (D.  C,  Wash.), 
32  Am.  B.  R.  366,  212  Fed.  784.  Citing 
Collier  on  Bankruptcy  (Oth  Ed.),  360  B. 

841.  Compare  In  reSteed  (D.  C.,  N.  Car.), 
8  Am.  B.  R.  73,  107  Fed.  682. 

84S.  English  Bankniptey  Act  of  1880,  i 
S  (8)    (d). 


•f  Stat— Wife  The  false  state* 
ment  in  writlns  which  Is  enough  to  deny  a 
discharge  implies  a  statement  knowingly  false, 
or  made  recklessly,  without  an  honest  belief  la 
its  truth,  and  with  a  purpose  to  mislead  or 
decelye.  and  thereby  obtain  from  the  person  to 
whom  it  is  made  property  upon  a  credit.  Fire- 
stone T.  Haryey  (C.  C.  A.,  6th  dr.),  28  Am.  B. 
R.  468,  174  Fed.  674. 

Although  a  false  statement  In  order  to  bar  a 
discbarge  must  haye  been  made  for  the  purpose 
of  obtaining  money  or  credits,  it  Is  not  neces- 
sary that  the  sole  purpose  of  the  statement 
should  haye  been  to  obtain  money  or  credits. 
If  that  be  one  purpose,  and  the  statement  be 
knowingly  fSlse,  It  is  sufficient  to  bar  a  dis- 
charge. Matter  of  Shea  (D.  C,  Mass.),  40  Am. 
B.  R.  175,  240  Fed.  868. 

S44.  Josephs  y.  Powell  ft  Campbell  (C.  C.  A, 
2d  dr.),  82  Am.  B.  R.  222,  218  Fed.  627,  reyg. 
In  re  Josephs  <D.  C,  N.  T.),  80  Am.  B.  B.  086^ 
206  Fed.  548,  holding  that  where  bankrupt  at 
the  time  of  making  a  statement  in  writing  for 
the  purpose  of  obtaining  credit  owed  certain 
relatiyes  for  money  loaned,  and  their  debts 
wf^re  not  scheduled  nor  proyen  In  the  bank- 
ruptcy proceedings,  but  bankrupt  asserted  that 
such  loans  were  made  with  the  understanding 
that  they  were  not  to  be  paid  back  if  he  was 
unable  to  do  so  and  were  not  to  Interfere  with 
the  claims  of  his  other  creditors,  his  discharge 
wiU  not  be  refused,  proyided  he  obtain  releasse 
from  such  loans  or  consents  that  they  be 
sefaednled  mmne  frs  Hmo» 

It  it  the  act  of  issuing  the  false  statement, 
with  fraudulent  intent,  for  the  purpose  of 
inducing  credit,  which  constitutes  the  objec- 
tion to  a  discharge.  In  re  Carton  k  Co. 
(D.  C,  N.  T.),  17  Am.  B.  R.  343,  148  Fed. 
63. 

Omiagioii  of  loani  to  friendt.— A  bankrupt 
will  be  denied  a  discharge  where,  in  a  state- 
ment of  his  financial  condition,  sent  out  over 
his  signature,  there  was  no  mention  of  loaaa 
made  lliy  relatives  and  friends,  althou^^  the 
aggregate  amount  of  said  loans  would  not 
ha^e  materially  curtailed  the  baiikrapt*§  Ha* 
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the  objection  means  that,  where  a  creditor  has  been  defrauded  by  the  purchaser's 
material  misstatements  as  to  his  financial  condition  given  for  the  purpose  of 
obtaining  credit^  the  creditor  has  the  option  of  interposing  a  bar  to  a  discharge 
affecting  all  debts,  or  of  permitting  the  discharge  to  be  granted,  and  then  assertr 
ing  his  claim  on  after-acquired  property,  on  the  ground  that  his  claim  is  not 
affected  by  the  discharge,^^* 

(2)  Obtaining  money  ob  pbofbbtt  on  cebdit. —  The  phrase  "  obtaining 
property  on  credit,"  as  used  in  the  act  prior  to  the  amendment  of  1910,  included 
a  borrowing  of  money  on  time.  Thus,  a  bankrupt,  who  obtained  a  loan  of 
money  from  a  bank  on  the  faith  of  a  materially  false  statement  in  writing, 
will  be  denied  a  discharge,^*^  even  though  made  prior  to  the  four  months' 
period,  if  the  property  was  obtained  within  that  time.^  The  amendment  of 
1910  inserted  the  word  "money,"  and  removed  any  doubt  which  may  have 
theretofore  existed.  If  the  bankrupt  obtained  pecuniary  profit  or  benefit  as  a 
result  of  the  credit  which  he  received  by  making  the  false  statement,  it  will 
constkitute  a  bar  to  a  discharge,^^^  although  made  by  him  in  respect  to  tlie 
property  of  another  debtor.^*^  The  quantity  or  value  of  the  money  or  proper^ 
obtained  on  credit  upon  a  materially  false  statement  in  writing  is  not  materiaL 
The  discharge  must  be  denied  if  money  or  property  in  any  amount,  not  utterly 
tiivial,  is  thus  obtained.^*^*  Credit  is  obtained  within  the  meaning  of  the  act 
although  the  bankrupt  gave  his  promissory  note,  secured  by  collateral,  as  part  of 
the  purchase  price.^**  False  statements  filed  by  private  Iwinkers  with  the  State 
Comptroller  and  the  Superintendent  of  Banks  are  not  grounds  for  refusing  a 
discharge.^*^  The  giving  of  a  chattel  mortgage  upon  property  which  the  debtor 
did  not  own,  as  security  for  a  loan,  does  not  come  within  this  subsection.*^*"*  It 
has  been  held  that  a  statement  made  in  an  application  for  an  indemnity  bond 
docfl  not  fall  within  the  clause,  as  such  a  bond  is  not  property;*^  but  this  con- 
clusion may  well  be  doubted  because  of  the  evident  fact  that  the  statements  con- 
tained in  the  application  lead  to  the  extension  of  credit  by  the  surety  company 
to  the  principal,  and  if  such  statements  are  false,  the  principal  should  not  be 
released  from  his  liability  by  a  discharge.*^    It  is  not  essential  that  the  bank- 


of  credit  Matter  of  Brener  (D.  C,  N.  T.),  20 
Am.  B.  R.  e44,  106  Fed.  030.  ^  ^ 

Omission  of  partnership  Indebtedness  from 
llnanelal  statement.— Where  upon  the  death  of 
one  member  of  a  partnership  it  was  afrreed 
amonff  the  enrvlyors  that  on  the  books  of  the 
Arm  the  capital  of  the  deceased  should  be 
credited  to  his  estate  as  a  liability  due  to  It, 
and  this  indebtedness/ so  carried  on  the  books, 
was  omitted  by  the  partnership  from  successive 
annual  statements  of  Its  financial  condition 
furnished  to  banks  as  a  basis  for  accommoda- 
tions, the  omission  of  such  indebtedness  is  a 
bar  to  the  discharge  of  the  partner  uslnir  the 
same,  althouch  the  bankrupts  believed  that  the 
debt  would  not  be  enforced  so  as  to  embarrass 
them.  Matter  of  Waite  (D.  C,  Md.)»  85  Am.  B. 
B.  189.  223  Fed.  853.  ,,^ 

Fr.lso  statement  to  seenre  credit. — ^Where  a 
bankrupt  secured  a  loan  on  a  written  applica- 
tion signed  by  him  which  contained  a  folse 
statement  of  his  present  indebtedness,  and  a 
creditor  took  his  note  therefor,  no  part  of 
which  has  been  paid,  an  objection  to  his  dis- 
eharcre  based  on  said  ground  should  be  nn^- 
tained,  although  said  discharge  would  not 
operate  to  relieve  the  bankrupt  from  liability 
on  the  debt.  Matter  of  Armstrong  (D.  C, 
Ca!.),  40  Am.  B.  R.  T70,  248  Fed.  292. 

345.  In  re  Pfafflnrer  (C.  C.  A.,  Sth  Clr.>,  19 
Am.  B.  R.  800,  154  Fed.  628,  revg.  10  Am.  B.  R. 
41;  In  re  Darevski  <D.  C,  Pa.),  22  Am.  B.  R. 
571,   171  Fed.  288;   Cleland  T.   Iowa  Loan  St 


Trust  Co.    (C.   C.  A.,  8th  dr.),  44  Am.  B-   B. 
429,  200  Fed.  068. 

Property  has  been  held  to  inclnde  anything 
of  value,  hence  money  is  property  within  the 
meaning  of  the  phrase  obtaining  property   on 
credit     Clnrson,   Pirie.  Scott  ft  Co.  t.   Chicago  1 
Title  ft  Trust  Co.,  182  U.  &  438»  5  Am.  B.  B. : 
814,  45  L.  Bd.  1171.  ' 

False  statement  ladnelnff  eredit  ait  bank. —  * 
A  bank  which  had  received  a  false  financial 
statement  from  a  partnership  as  a  basis  tor 
accommodations,  whenever  a  note  of  the  flnn 
fell  due,  discounted  a  new  note  for  lew  than 
the  face  of  the  old,  so  that  when  a  volnntary 
petition  in  bankruptcy  was  filed  by  the  firm  ' 
the  sum  due  the  bank  was  considerably  lest 
than  when  the  false  statement  was  received. 
The  discount  of  the  new  notes  was  passed  to 
the  credit  of  the'  bankrupts  and  they  tliere- 
after  drew  a  check  for  the  payment  of  the  old 
note,  so  that,  in  form,  there  was  tha  payment 
of  an  old  loan,  and  the  contracting  of  a  new. 
Held,  that  the  false  statement  Is  within  the 
condemnation  of  section  14b (3)  of  the  bank- 
ruptcy act,  and  the  form  of  the  transaction  la 
within  its  letter  and  constitutes  a  bar  to  a 
discharge.  Matter  of  Waite  (D.  C,  Md.),  35 
Am.  B.  R.  189,  223  Fed.  853.  Followed  In  Matter 
of  Samet  (D.  C,  Md.),  89  Am,  B.  R.  832,  sa 
Fed.  203,  which  was  afflrmad  in  40  Am.  B.  R. 
460,  247  Fed.  609, 
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rupt  should  obtain  for  himself  the  identical  property  parted  with  on  the  faith 
of  the  false  statement^^ 

(3)  In  wkiting. —  Of  this  term  the  framers  of  the  amendatory  act  of  1908 
have  said:  "  This  objection,  as  is  proper,  will  be  of  no  avail  when  a  com- 
mercial report  is  obtained  in  the  haphazard  fashion  of  a  hasty  interview.  The 
statement  must  bo  in  writing,  which,  of  course,  implies  the  signature  of  the 
person  to  be  charged  thereby."  How  far  a  statement  made  by  an  employee 
will  avail  depends,  of  course,  on  the  authority  given  him  by  his  employer  and 
the  latter's  acquiescense.  Where  alleged  false  statements  do  not  appear  by 
the  specifications  of  objection  to  have  been  made  in  writing  they  are  not  within 
the  provisions  of  this  section  and  the  discharge  should  not  be  refused.^* 

(4)  A  STATEMENT  OF  FINANCIAL  CONDITION, —  A  moTO  letter,  if  otheTwiso 
within  the  clause,  would  seem  enough.  Details  are  unnecessary,  but  the  state- 
ment ought  at  least  to  inform  the  creditor  of  the  net  worth  of  the  debtor,  or 
perhaps  of  the  total  of  his  assets  and  liabilities.*^^  In  a  majority  of  cases,  these 
statements  will  be  made  on  blanks  calling  for  items,  and  so  phrased  as  to  avoid 
some  of  the  legal  pitfalls  noted  later.  A  bankrupt,  who  issues  a  statement  of 
his  financial  condition  under  his  signature  and  does  not  mention  loans  made 
to  him  by  relatives  and  friends,  will  be  denied  a  discharge,  although  the  aggre- 
gate amount  of  said  loans  would  not  have  materially  curtailed  his  credit.** 
An  omission  to  fill  out  a  blank  furnished  by  the  creditor  does  not  constitute  a 
'^  material  statement;"  there  must  be  a  direct  statement,  either  negative  or  poch 
itive,  which  is  false,  to  justify  the  denial  of  a  bankrupt's  discharga*"  It  has 
been  held  that  the  giving  of  a  check  when  the  drawer  has  neither  money  or 
credit  at  the  bank,  is  a  "  false  statement "  within  the  meaning  of  the  act,*** 
but  the  contrary  view  has  also  been  takeiu***^ 

(5)  Intent  to  deceive  ob  defraud. —  It  has  been  held  that  an  intent  to 
defraud  is  essential;  the  word  "false"  means  more  than  " erroneous ''  or 
"  untrue,"  and  imports  an  intention  to  deceive,  and  a  materially  false  state* 
meat  in  writing  must  have  been  knowingly  or  intentionally*  untrue  to  bar  a 
discharge.**    Intention  to  deceive  is  always  material  as  an  element  of  proof, 


t46.  In  re  Terent  (D.  C,  Wis.).  22  Am.  B.  B. 
SOS,  175  Fed.  495. 
S4te.  FbIm    Btatement    by    bankrupt    broker 

that  stocks  were  on  band,  upon  which  customers 
deallnsr  on  margin  relied  In  making  further 
imjments,  held  to  bar  a  discharge.  Matter  of 
Shea  (D.  C,  Mass.),  40  Am.  B.  R.  179.  245  Fed. 
863. 

847.  Matter  of  Bleyer  (C.  C.  A..  2d  Cir.),  83 
Am.  B.  R.  76,  215  Fed.  806  (affg.  32  Am.  B.  R. 
08,  210  Fed.  801).  holding  that  whore  a  bank- 
rupt by  false  representations  as  to  the  solvency 
of  a  corporation  of  which  he  was  president 
procured  money  from  a  bank  on  notes  of  the 
corporation  indorsed  by  him,  and  dr^voted  a 
large  part  of  such  money  to  bis  indivldnnl  use, 
be  should  be  refused  a  discharge  under  sec- 
tion 14b  (8)  of  the  bankruptcy  act. 

847s.  Matter  of  Fnckler  (D.  C,  Ohio),  30  Am. 
B.  R.  742,  246  Fed.  864. 

848.  Matter  of  Wylly,  Jr.  (D.  C,  N.  Y.).  82 
Am.  B.  R.  145,  210  Fed.  064. 

848a.  Mntter  of  Ollner  (C.  C.  A.,  2d  Clr.),  44 
Am.  B.  R.  450,  262  Fed.  734. 

848b.  Matter  of  Hudson  (D.  C,  Ala.),  45  Am. 
B.  R.  275,  262  Fed.  778. 

848.  In  re  Tanner  (D.  C,  Wasb.),  27  Am.  B. 
B.  615,  102  Fed.  672. 

850.  In  re  Dunfee  (D.  C,  N.  Y.),  80  Am.  B.  B. 
121,  206  Fed.  745. 

851.  In  re  Dresser  it  Co.  (D.  C»  M.  Y.)«  U 
Am.  B.  R.  616,  144  Fed.  81& 


868.  In  re  Lewis  (D.  C,  N.  Y.),  2  Am.  B.  B. 
711,  168  Fed.  137. 

852a.  Omission  of  ll«billtlefi.~Matter  of 
Fackler  (D.  C,  Ohio),  80  Am.  B.  R.  712.  246 
Fed.  864;  Matter  of  Maacret  (D.  C,  N.  Y.),  40 
Am.  B.  R.  221,  245  Fed.  801. 

858.  Matter  of  Brener  (D.  C,  N.  Y.),  20  Am. 
B.  R.  014,  166  Fed.  030;  In  re  Miller  (D.  C. 
Iowa),  27  Am.  B.  R.  606,  102  Fed.  730;  In  re 
Arenson  (D.  C,  N.  J.),  28  Am.  B.  R.  113,  106 
Fed.  600;  Cleland  ▼.  Iowa  I-K)an  &  Trust  Co. 
(C.  C.  A.,  8th  Cir.),  44  Am.  B.  R.  420,  260  Fed. 
663. 

854.  International  Harvester  Co.  r.  Carlton 
(C.  C,  A.,  8th  Cir.).  33  Am.  B.  R.  178,  217  Fed. 
736. 

Falsity  of  stmtement,  although  blanks  not 
filled  In. — ^Where  a  bankrupt  in  making  a  state- 
ment In  writing  on  a  blank  form  for  the  pur- 
pose of  securing  credit,  deliberately  states  his 
•*total  liabilities"  as  $461.00,  when  in  fact  to 
his  knowledge  they  are  $3,266.60,  and  this  Is 
accompanied  by  an  exaggeration  of  the  valua- 
tion of  bis  resources,  so  as  to  make  it  appear 
to  the  party  extending  the  credit  that  he  has 
resources  In  excess  of  his  liabilities  amounting 
to  about  13.500,  when  his  Babilities  are  actually 
equal  to,  if  not  In  excess  of  his  resources,  the 
omissions  or  failure  to  fill  In  the  blanks  cannot 
be  attributed  to  Inadvertence  or  failure  of 
memory,    and    a    discharge   should    be   dented. 

JSl"S«®i  5™JJJi  <^-  C..  N.  Y.),  87  Am.  B,  B, 
230,  232  Fed.  24a 
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and,  by  the  weight  of  authority,  it  is  essential  to  prove  such  an  intent^  It 
must  be  shown  that  the  bankrupt's  alleged  false  statement  in  writing  was  either 
knowingly  false  or  made  so  recklessly  as  to  warrant  a  finding  that  he  acted 
fraudulently."^  If  a  debtor  was  misled  into  signing  the  statement  by  the 
creditor's  agent,  who  filled  it  out  and  gave  it  to  the  debtor  to  sign,  leaving 
certain  blanks  unfilled,  the  element  of  intention  is  lacking  and  the  debtor's 


•ubstantlaUy  correct. — A  written 
•tatement  of  flnAncial  condition  may  not  be 
defended  merely  by  showing  that  the  balance 
18  substantially  correct.  Matter  of  Maaget  (D. 
C,  N.  Y.),  40  Am.  B.  R.  221.  24G  Fed.  804; 
Matter  of  Reed  (D.  C,  6a.),  43  Am.  B.  R.  1S2, 
2M  Fed.  412. 

S54A.  Matter  of  Robinaon  (D.  C,  Maaa.).  48 
Am.  B.  R.  64.  206  Fed.  66. 

864b.  Matter  of  Rea  Brothers  (D.  C,  Mont), 
40  Am.  B.  R.  429,  261  Fed.  481. 

865.  Franklin  v.  Monnlng  Dry  Goods  Co.  <C. 
C.  A..  6th  Clr.).  83  Am.  B.  R.  267.  217  Fed.  020 
(quoting  text  with  approval);  Schwabacher  y. 
Riddle,  00  lU.  843;  Lynch  v.  Mercantile  Trust 
Co..  18  Fed.  486;  Stone  r.  CoveU.  20  Mich.  800; 
Cooper  T.  Schleslnger.  lU  U.  8.  148.  28  L.  Bd. 
882;  In  re  RusseU  (Ref..  N.  Y.).  6  Am.  B.  R. 
606;  Matter  of  Brener  (p.  C.  N.  Y.).  20  Am. 
B.  R.  644.  166  Fed.  080.  holding  that  bankrupt 
wlU  be  denied  a  discharge  where,  In  a  state- 
ment of  his  financial  condition,  set  out  OTer 
bis  signature,  there  was  no  mention  of  loans 
made  by  relatives  and  friends,  although  the 
aggregate  amount  of  said  loans  would  not 
have  materially  curtailed  the  bankrupt's  line 
of  credit;  In  re  Main  (D.  C.  Iowa),  80  Am.  B. 
R.  647.  206  Fed.  421;  GUpln  ▼.  Merchants'  Nat. 
Bank  (C.  C.  A..  8d  Cir.).  21  Am.  B.  R.  420.  165 
Fed.  607,  revg.  In  re  Gilpin  (D.  C,  Pa.),  20  Am. 

B.  R.  874,  160  Fed.  171;  In  re  Augspurger  (D. 

C.  Ohio),  26  Am.  B.  R.  88,  181  Fed.  174;  Fire- 
stone T.  Harvey  (C.  C.  A.,  6th  Clr.).  28  Am.  B. 
R.  468.  174  Fed.  674;  Matter  of  Clontier  Bros. 
<D.  C,  Me.),  36  Am.  B.  R.  310.  228  Fed.  660; 
Doyle  V.  First  Nat.  Bank  of  Baltimore  <C.  C. 
A.,  4th  Clr.).  86  Am.  B.  R.  381.  281  Fed.  640; 
Aller-Wllmes  Jewelry  Co.  v.  Osborn  (C.  C.  A.. 
8th  Cir.),  36  Am.  B.  R.  714,  281  Fed.  007. 
Contra:  In  re  Terens  (D.  C,  Wis.),  22  Am.  B. 
R.  805,  176  Fed.  406,  and  In  re  Shaffer  (D.  C. 
W.  Va.),  22  Am.  B.  R.  147,  100  Fed.  724,  holding 
that  the  good  or  mistaken  faith  with  which  a 
false  statement  is  made  cannot  be  taken  Into 
consideration.  Matter  of  Milhoff  (D.  C,  Ohio). 
40  Am.  B.  R.  72.  243  Fed.  242;  Matter  of  Perl- 
mutter  (D.  C,  N.  J.),  48  Am.  B.  R.  862,  266 
Fed.  802;  Matter  of  Hammage  (D.  C.  Cal.)  44 
Am.  B.  R.  203;  Matter  of  Rosenfeld  (C.  C.  A., 
2d  Cir.),  44  Am.  B.  R.  800,  262  Fed.  876. 

Intent  to  deceive. — The  word  'false*'  means 
more  than  merely  erroneous  or  untrue,  but  is 
used  in  its  primary  legal  sense  as  Importing  an 
Intention  to  deceive;  and  a  statement  in  writing 
for  the  purpose  of  obtaining  credit,  in  order  tu 
constitute  a  bar  to  a  discharge,  must  have  been 
knowingly  aud  intentionally  untrue.  In  re 
Arenson  (D.  C.  N.  J.).  28  Am.  B.  R.  118,  106 
Fed.  600. 

The  word  "false,"  within  the  meaning  of 
this  clause  must  be  construed  to  mean  ftliio 
with  the  knowledge  of  the  party  making  the 
statement  and  further  with  the  view  of  de- 
ceiving or  misleading.  Matter  of  Josephson 
(D.  C,  Ore.),  36  Am.  B.  R.  605,  220  Fed.  272. 

Materially  false  statement.^ — A  statement  In 
writing  to  procure  credit  in  order  to  bar  a 
discharge  must  be  a  materially  false  statement, 
and  the  words  mean  more  than  simply  erron- 
eous or  untrue,  and  Import  an  Intention  to 
deceive.  A  bankrupt  will  be  deemed  to  intend 
what  he  knowingly  does.  Matter  of  Smith  (D. 
C,  N.  T.).  37  Am.  B.  R.  230,  282  Fed.  248. 

866.  In  re  RnsseU  (Ref..  N.  Y.).  5  Am.  B.  R. 
608;  Turner  v.  Ward.  154  U.  S.  618;  In  re  Steed 


(D.  C,  No.  Car.),  6  Am.  B.  R.  73.  107  Fed. 
Franklin  v.  Mousing  Dry  Goods  Co.  <C.  C.  A., 
0th  Cir.).  88  Am.  B.  R.  207.  217  Fed.  020  (quot- 
ing text  with  approval) :  Ranch  v.  Manchester- 
Smith  Co.  (C.  C.  A..  4th  Clr.).  SO  Am.  B.  R. 
484,  240  Fed.  687;  Matter  of  Goldberg  (D.  C. 
Mass.),  43  Am.  B.  R.  127.  266  Fed.  041,  citlnr 
Collier  on  Bankruptcy  (10th  ed.),  S53a. 
Contra:  In  re  Bpsteln  (D.  C.  Ark.).  6  Am.  B. 
R.  60.  100  Fed.  878. 

IntentloBally  nntrae^ — To  constitute  a  bar  t» 
a  bankrupt's  discharge  under  section  14-b  (3) 
for  obtaining  property  on  credit  "upon  » 
materially  false  statement  In  wrlttng"  fbr  the 
purpose  of  obtaining  such  property  on  credit. 
the  written  statement  made  by  the  bankrupt 
should  be  knowingly  and  intentionally  untrue, 
and  it  is  not  snfflclent  that  the  statement  be 
materially  untrue.  Peck  v.  Lowenbeln  (C.  C. 
A.,  4th  Or.).  24  Am.  B.  R.  188.  178  Fed.  118. 

In  In  re  Shaffer  (D.  C,  W.  Va.).  22  Am.  B. 
R.  147,  160  Fed.  726.  Judge  Dayton  tays: 
"Creditor  muat  rely  upon  It  (the  statement) 
when  parting  with  hla  property,  and  If  he 
did  so  rely  upon  It.  and  It  was  materially 
false  in  fact.  It  Is  sufficient  to  defeat  a  dia- 
charge.  If  the  creditor  did  not  rely  on  It, 
or  if  the  debtor  did  not  make  the  statement 
for  obtaining  the  property  on  credit.  It  will 
not  bar  a  discharge,  no  matter  how  false  the 
statement  may  be."  In  the  case  of  Schaffer  t. 
Koblegard  Co.  (C.  C.  A.,  4th  Clr.).  24  Am.  B.  R. 
806,  183  Fed.  71  (afllrming  the  above  case).  It 
was  held  that  to  constitute  a  bar  It  muat 
appear  that  the  statement  made  by  the  bankrupt 
was  "knowingly  and  Intentionally  untrue." 

Where  bankrupts  had  made  repeated  falae 
statements  In  writing  to  creditors  for  the  pur- 
pose of  obtaining  goods  on  credit  and  one 
statement  in  particular  was  made  under  such 
circumstances  as  to  preclude  any  doubt  that 
It  was  wilfully  and  knowingly  so  msde,  bank- 
rupts* discharge  should  be  denied.  In  re  Taff 
V.  Conyers  (D.  C,  Ga.).  25  Am.  B.  R.  600,  182 
Fed.  800. 

Presumption  of  Intent  to  deceive* — Where 
bankrupt  who  was  active  In  the  firm's  busi- 
ness, knew  that  it  had  the  previous  year  sna- 
talned  great  losses,  and  that  Inquiries  were 
being  made  to  the  commercial  agencies  con- 
cerning the  firm,  his  signature  on  the  state- 
ment and  his  delivery  thereof,  together  with 
his  activity  in  the  business  and  his  participa- 
tion in  the  advantages  obtained  by  the  decep- 
tion, raise  a  presumption  of  an  evil  intention; 
and  his  mere  assertion  that  he  did  not  know 
the  statement  was  false  will  not  excuse  him. 
In  re  Simon  (D.  C,  N.  Y.),  20  Am.  B.  R.  806. 
201  Fed.  1004. 

FTMidnlent  Intent  must  be  shown.— A  atate- 
ment  in  writing  which  overstated  a  bankrupt's 
assets  and  understated  his  liabilities  to  an  ex- 
tent sufficient  to  be  material,  is  insufficient  of 
itself  to  bar  his  discharge,  but  fraudulent  In- 
tent on  the  bankrupt's  part  must  be  shown: 
and  unless  credit  is  shown  to  have  been 
actually  obtained  by  means  of  the  untrue  state- 
ment made  with  such  fraudulent  intent,  no 
ground  for  refusal  to  grant  a  discharge  Is 
established.  In  re  O'CaUaghan  (D.  C.  Mass.). 
20  Am.  B.  R.  804,  100  Fed.  662. 

867.  Thus,  where  a  bankrupt  in  preparing  a 
statement  In  writing  of  his  financial  condition 
for  the  purposeeof  obtaining  property  on  credit, 
in  good  faith,  omilled  an  existing  liability,  he 
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discharge  is  not  barred.'"  So  also  if  it  appear  that  the  statement  was  signed 
by  the  president  of  a  corporation  acting  nnder  the  advice  of  his  financial 
adviser^  believing  that  the  facts  stated  were  true,  he  is  not  guilty  of  an  intent 
to  deceive.'"^  Where  a  statement  contains  an  error  made  in  good  faith  by  the 
bankrupt's  bookkeeper  it  is  not  false  within  the  meaning  of  the  act.'^  These 
principles  lead  to  the  conclusion  that  if  the  bankrupt  had  no  knowledge  of  the 
allied  false  statement,  or  if  the  facts  stated  therein  were  honestly  thought  by 
him  to  be  true  it  does  not  constitute  a  bar.*** 

(6)  Matebiality  of  false  statement. —  The  statement  also  must  be 
material  to  the  transaction,*^  it  must  have  been,  if  not  the  moving  cause  of 
the  sale  on  credit,  a  contributing  cause,  t.  e.,  I3ie  seller  must  to  an  extent  at 
least  have  relied  on  it*^  The  statement  must  have  been  made  within  a  rea- 
sonable time  prior  to  the  extension  of  credit;  for  instance  where  it  contains 


-will  not  be  denied  a  discharge  under  I  14-b  (8). 
In  re  CoUine  (D.  C,  Ark.),  19  Am.  B.  R.  688, 
157  Fed.  120.  There  mast  be  knowledge  of  the 
bankrupt  as  to  the  falsity  of  the  statement. 
Hamlin  ▼.  Radford  Grocery  Co.  (Tex.  CIt. 
App.),  36  Am.  B.  B.  373,  182  8.  W.  716. 

ass.  International  HarveBter  Co.  ▼.  Oarlson 
(G.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  178,  317 
Fed.  736;  Bank  of  Commerce  &  Savings  y. 
Matthews  (C.  C.  A.,  7th  Cir.),  43  Am.  B.  R. 
2S4,  257  Fed.  292.  But  see  In  re  Arenson  (D. 
C  N.  J.),  2S  Am.  B.  R.  113,  195  Fed.  609, 
holding  that  the  fact  that  a  financial  state- 
ment made  by  the  bankrupt  for  the  purpose 
of  obtaining  credit  was  obtained  on  a  repre- 
sentation that  it  was  a  mere  matter  of  form, 
does  not  absolve  him  from  the  consequences 
of  making  a  statement  which  he  knows  to  be 
Absolutely  untrue. 

368.  Matter  of  Stafford  (D.  C,  Oonn.),  35 
Am.  B.  R.  747,  221  Fed.  127. 

Belief  that  statement  was  true. — Where  a 
bankrupt,  believing  himself  in  a  sound 
financial  condition,  away  from  his  books, 
with  his  sick  wife  away  from  home  and  in 
a  hurry  to  get  back,  made  a  statement  as  a 
general  estimate  rather  than  an  itemized 
statement  of  his  exact  financial  condition, 
he  should  not  be  denied  a  discharge,  because 
he  omitted  certain  of  his  debts.  Franklin  v. 
Monnlng  Dry  Goods  Co.  (C.  C.  A.,  5th  Cir.), 
33  Am  B.  R.  257,  217  Fed.  929. 

S60.  In  re  Collins  (D.  C.  Ark.),  19  Am.  B.  R. 
688,  107  Fed   120. 

861.  Doyle  r.  First  Nat.  Bank  of  Baltimore 
(C.  C.  A..  4th  Cir.),  36  Am.  B.  R.  331,  281  Fed. 
649;  Bank  of  Commerce  &  Savings  v.  Matthews 
(C.  C.  A.,  7th  ar.)  43  Am.  B.  R.  284.  257  Fed. 
292;  Matter  of  Rosenfeld  (C.  C.  A.,  2d  Clr.),  44 
Am.  B.  R.  890,  262  Fed.  876. 

see.  Addington  v.  Allen.  11  Wend.  (N.  Y.) 
875:  Bruce  v.  Burr.  67  N.  T.  237:  Hanua  v. 
Rayburn,  84  111.  533. 

363.  In  re  Ooodhile  (D.  C,  Iowa),  12  Am.  B. 
R.  380.  130  Fed.  782,  holding  that  where  the 
bankrupt  obtained  goods  on  credit  which  were 
not  paid  for  at  bankruptcy,  npon  a  statement 
in  writing  which  listed  as  pnrt  of  her  assets 
land  which  she,  of  her  own  knowledge,  knew 
she  did  not  own.  her  discharge  will  be  denied: 
AUer-Wilmes  Jewelry  Co.  v.  Osborn  (C.  C.  A., 
8th  Cir.),  36  Am.  B.  R.  714,  231  Fed.  907;  Matter 
of  Kerner  (C.  C.  A.  2d  Cir.),  41  Am.  B.  R.  607. 
250  Fed.  993,  rev'g.  40  Am.  B.  R.  183,  24.'5  Fed. 
807;  Bank  of  Commerce  &  Savings  v.  MatthewH 
(C.  C.  A.,  7th  Cir.),  48  Am.  B.  R.  284.  267  Fed. 
292  Compare  People  v.  Haynes,  11  Wend.  557; 
Phelps  T.  Court,  83  N.  T.  486;  Matter  of  Kap- 


lain  (D.  C,  Pa.),  15  Am.  B.  B.  534,  141  Fed. 
463.    See  Am.  Bankr.  Dig.,  ||  1020,  1022. 

Credit  iBdueed  by  statements — ^Where  a 
creditor  claims  goods  as  against  a  trustee 
in  bankruptcy  on  the  ground  that  the  bank- 
rupt obtained  such  goods  by  false  representa- 
tions, it  is  not  necessary  that  the  false  repre- 
sentations should  be  the  sole  and  exclusive 
consideration  for  the  credit,  but  only  that 
they  were  a  material  consideration,  without 
which  in  all  probability  the  credit  would  not 
have  been  given.  In  re  Ganey  (D.  C,  N.  T.), 
4  Am.  B.  B.  576,  103  Fed.  930.  In  the  case 
of  In  re  O'Callaghan  (D.  C,  Mass.),  29  Am. 

B.  R.  304,  199  Fed.  662,  it  was  held  that 
where  the  evidence  tended  to  show  that  credit 
was  extended  with  knowledge  that  the  bank- 
rupt was  in  difficulties  and  with  intent  to 
advance  only  so  much  as  would  postpone  im- 
mediate collapse  before  an  investigation, 
which  would  be  necessary  to  justify  further 
credit  in  any  large  amount,  could  be  had, 
an  objection  to  a  discharge  because  of  a 
false  statement  will  not  be  sustained. 

The  statement  most  have  been  materially 
false,  have  been  made  with  intent  to  de- 
ceive and  the  creditor  must  have  relied  upon 
it  when  extending  credit.    In  re  Mintzer  (D. 

C,  N.  Y.),  26  Am.  B.  R.  743,  197  Fed.  648. 
Statement    relied    on;    evidence. —  Where 

bankrupt's  letter  in  January  ordering  goods 
was  accepted  a  few  days  after  Its  receipt 
by  the  objecting  creditor,  it  cannot  be  said 
that  in  extending  credit  for  goods  so  or- 
dered, reliance  was  placed  upon  a  copy  of  a 
financial  statement  furnished  the  objectoi'  by 
a  commercial  agency  sometime  in  April  fol- 
lowing such  date.  In  re  Main  (D.  C,  Iowa), 
30  Am.  B.  R.  547,  205  Fed.  421;  In  re  Mc- 
Lellan  (D.  C,  N.  Y.),  30  Am.  B.  R.  325, 
204  Fed.  482;  Matter  of  Kean  (D.  C,  N.  Y.), 
38  Am.  B.  R.  628,  237  Fed.  682,  holding  that 
a  statement  made  two  years  before  credit 
was  extended  was  not  one  to  be  relied  on. 
See  also  Oarville  v.  Lane  (Me.  Sup.  Ct.),  40 
Am.  B.  R.  344,  101  Atl.  968;  Matter  of 
Nouman  (D.  C,  Mont.),  40  Am.  B.  R.  427. 
251  Fed.  667. 

Statement   as    to   money    in    bank. — A    bank- 
rupt  makes   a   willfully   false   statement   when 
he   represents   and    states    in   writing,   for   the 
urpose  of  obtaining  credit  and  property,  that  be 
has  money  in  bank,  when  he  has  drawn  and 
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no  reference  as  to  its  continuing  chAracter  it  will  not  be  oonstmed  as  binding 
the  debtor  in  a  transaction  ei^teen  months  after  its  date.^^  It  lb  not  suffi- 
cient to  avoid  the  consequences  of  a  financial  statement  knowingly  false  that 
the  amount  of  credit  obtained  was  small,  or  that  the  amount  owing  at  the 
time  of  bankruptcy  was  less  than  when  the  statement  was  made;  l^e  m^aiii 
question  pertains  to  the  falsity  of  the  statement  which  induced  the  credit.''^ 
A  fair  test  would  seem  to  be :  was  the  statement  so  '^  materially  false  "  as  ta 
warrant  a  suit  for  the  rescission  of  the  sale  ?  Although  it  has  been  held  suffi- 
cient if  the  goods  were  ordered  but  not  actually  delivered  to  the  bankrupt"*^ 
Numerous  decisions  in  the  State  courts  determining  what  are  actionable  false 
representations  may  be  consulted  with  profit 

(7)  Foe  the  purpose  of  obtaining  cbbdit  fkom  the  oreditob. —  This 
element  will  presumably  always  exist  where  a  sale  results  from  the  state- 
ment. Although  prior  to  the  amendment  of  1910,  omitting  the  word  ^'sudi,'^ 
the  false  statement  had  to  be  made  with  the  intent  of  obtaining  such  credit  as 
it  was  planned  at  the  time  to  afford  a  basis  for;  since  such  amendment  the 
statute  would  seem  to  apply  to  any  false  statement  which  has  to  do  with  the 
extension  of  credit  -affecting  the  bankruptcy  proceedings.'^  This  change  in 
the  statute  should  be  noted,  where  cases  involving  false  statements  made  prior 
to  said  amendment  are  in  question. 

(8)  Statements  made  to  msrgantilb  aobncibs  fob  the  pubposb  of 
obtaining  credit. —  The  statute  provides  that  the  false  statement  be  ^^  made 
to  any  person  or  his  representative  for  the  purpose  of  obtaining  credit  from 
such  person."  "^  The  words  "  such  person  "  refer  to  the  previous  words  "  any 
person/'  and  the  statement  is  ^^  made  to  such  person  "  whenever  it  is  made 
by  the  bankrupt  himself  or  his  duly  authorized  agent ;  and  it  is  none  the  less 
'^  made,"  althou^  the  statement  itself  is  not  delivered  when  its  contents  are 
correctly  communicated  by  the  agent.'^  The  language  of  the  clause  does 
not  necessarily  import  that  the  statement  shall  have  been  made  for  the  purpose 
of  inducing  any  particular  person  to  rely  upon  it.*^^  Thus,  a  materiaUy  false 
statement  in  writing,  made  to  a  mercantile  agency  as  a  basis  of  credit  and 
relied  upon  by  customers  of  such  agency,  is  equivalent  to  a  statement  made 
directly  to  the  persons  extending  credit^^  A  false  statement  made  to  a  mer- 


delivered  checks  which,  when  presented  and 
paid,  wlU  exhaust  such  credit,  and  he  knows 
the  fact*  and  does  not  disclose  that  he  has 
drawn  and  delivered  snch  checks.  Matter  of 
Smith  (D.  C,  N.  Y.).  8T  Am.  B.  R.  230,  S28 
Bed.  248. 

864.  In  re  Brarerman  (D.  C,  N.  Y.),  28  Am. 
B.  R.  818.  199  Fed.  863:  Matter  of  Kean  (D.  C, 
N.  Y.),  88  Am.  B.  R.  628,  237  Fed.  6ffl. 

865.  In  re  Arenson  (D.  C,  N.  J.),  28  Am.  B. 
B.  113.  195  Fed.  609.  .       «    « 

866.  In  re  Simon  (D.  C,  N.  Y.),  29  Am.  B.  B. 

808,  201  Fed.  1004.  *,   « .    -^   *       « 

867.  In  re  Puschkln  (D.  C,  N.  Y.).  M  Am.  B. 
R.  742.  183  Fed.  882;  Matter  of  MUhoflf  (D.  C, 
Ohio),  40  Am.  B.  R.  72,  243  Fed-  242. 

Creditor  at  time  of  hankruptey  Intended*-- 
Matter  of  Mllhoff  (D.  C,  Ohio),  40  Am.  B.  B. 
72,  248  Fed.  242. 

868.  Bankr.  Act,   |  14>b   (8),  ante. 

869.  Statement  tAgnfd  by  Afent  of  eopartner- 
•hip.— Where  false  statements  In  writing  for 
the  purpose  of  obtaining  credit  were  signed  and 
issued  by  the  agent  and  manager  of  a  bank- 
rupt copartnership,  who  was  acting  within 
the  scope  of  his  authority,  the  partners  are 
liable  for  the  acts  of  their  ag«»nt,  which  may 
be  set  up  against  them  upon  their  application 
tor  a  discharge  In  bankruptcy.  In  re  Schwarta 
&  Co.  (D.  C,  N.  Y.),  28  Am.  B.  R.  670,  201  Fed. 
1C6.  See  also  In  re  Reed  (D.  C,  Okl.),  26  Am. 
B.  R.  286,  191  Fed.  920;  In  re  Berry  (D.  C, 
K.  Y.),  15  Am.  B.  R.  360,  302,  146  Fed.  623. 


370.  Construction  of  statute. —  Id  re  Drat* 
ser  (C.  C.  A.,  2d  ar.),  16  Am.  B.  R.  561, 
563,  146  Fed.  383,  holding  that  the  proYi- 
Bions  of  the  section  are  not  to  receive  the 
strict  construction  given  to  criminal  statutes, 
but  should  receive  a  reasonable  one  to 
effectuate  the  intention  of  Congress,  so  far 
as  that  can  be  ascertained  by  the  language 
employed.  The  court  said:  "We  think  that 
intention  was  to  deprive  any  bankrupt  of 
the  benefit  of  a  discharge  who  has  obtained 
property  from  any  person  by  means  of  a 
written  statement  false  in  material  matters; 
and  within  the  fair  meaning  of  the  clause 
and  statement  is  made  to  such  person  if  it 
was  given  to  an  agent  for  the  purpose  of 
using*  it  in  obtaining  property  for  th^  bank- 
rupt, and  if  its  contents  were  communicated 
by  the  agent  to  such  person." 

371.  Harmowith  v.  Mandel,  Jr.  (C  C  A^ 
3d  Cir.),  39  Am.  B.  R.  513,  243  Fed.  338. 

Statements     to     conunerdal     agendei. — 
Judge  Hough,  in  In  re  Carton  (D.  C,  N.  Y.). 
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cantile  agency,  or  an  officer  thereof,  is  regarded  as  having  been  made  to  such 
agency  as  the  representative  of  the  debtor,  which  becomes  his  agent  for  the 
purpose  of  obtaining  credit""  It  was  held,  however,  prior  to  the  amendment 
of  1910,  that  the  ordinary  statements  of  financial  condition,  made  to  mercantile 
agencies  for  general  circulation,  are  not  "  materially  false  statements  "  within 
the  meaning  of  the  statute,  but  that  statements  in  the  form  of  special  reports 
may  be.^  And  in  some  recent  cases  it  has  been  held  that  general  statements  to 
mercantile  agencies,  not  specifically  asked  for  by  prospective  creditors,  are  not 
included  and  a  discharge  should  not  be  refused  because  of  a  false  statement 
burnished  to  the  agent  of  a  mercantile  agency  so  that  it  might  fix  the  rating 


17  Am.  B.  K.  343,  14S  Fed.  63,  67,  manifestly 
ixmeorB  in  Uiis  view,  for  he  says:  "  If,  how- 
ever, Buch  a  report  as  is  here  shown,  be 
obtained  from  a  merchant  by  a  commercial 
affen<nr  at  the  request,  disclosed  or  undis- 
<£)6ed,  of  one  or  more  of  the  agency's  cus^ 
tomers,  it  seems  to  me  incredible  that  the 
merchant  furnishing  such  report  can  be  sup- 
fKMed  to  have  given  it  for  any  other  purpose 
ihan  of  enliffhtening  those  persons  who 
habitually  deal  with  him  on  credit  as  to  his 
true  financial  condition.  The  custom  of  trade 
is  BO  weU  known  that  when  an  agency  applies 
to  a  merchant  for  a  specially  signed  report  of 
his  condition,  he  must  know  that  such  report 
is  for  the  special  purpose  of  enabling  thooe 
who  usually  vend  nim  soods  to  decide  upon 
Ids  financial  responsibility.'' 

Where  a  bankrupt  made  a  materially  false 
«taAement  in  writing  to  a  mercantile  agency 
which  recited  that  it  was  designed  as  a  basis 
for  credit,  and  later  obtained  property  on 
«redit  from  a  customer  of  such  mercantUe 
agency,  who  relied  on  such  statement  in  ez- 
taiding  such  credit,  it  was  equivalent  to  a 
statement  ihade  directly  to  the  person  from 
whom  the  property  was  received  and  debarred 
the  bankrupt  from  the  right  to  a  dischares. 
In  re  Augsmirger  (D.  C,  Ohio),  26  Am.  B. 
R.  83,  181  Fed.  74. 

In  re  Pincus  (D.  C-,  N.  Y.),  17  Am.  B.  R. 
331,  147  Fed.  21,  it  was  in  si;d>stance  ruled 
that  a  written  financial  statement  made  by 
a  party  to  a  commercial  agency,  which  shows 
on  its  face  that  it  was  made  as  a  basis  for 
credit  with  the  associate  members  of  such 
company,  and  which  is  communicated  by  such 
agency  to  members  who  give  credit  on  the 
faith  of  it,  is  equivalent  to  one  made  directly 
to  them,  and  if  materially  false,  will  debar 
the  debtor  from  the  right  to  a  discharge  in 
bankruptcy. 

A  statement  in  writing  by  a  bankrupt  to 
a  mercantile  agency,  though  false,  will  not 
bar  his  discharge  unless  the  bankrupt  re- 
ferred the  prospective  creditor  to  the  said 
statement  as  being  a  true  etatomcnt  of  his 
financial  conJition,  made  for  the  puri'Ortc  of 
obtaining  credit.  Matter  of  Foster  (Rcf., 
Miss.),  24  Am.  B.  R.  368. 

When  a  person  makes  a  statement  to  a 
mercantile  agency,  he  makes  it  for  the  pur- 
pose of  having  the  statement  transmitted  by 
the  mercantile  agency  to  its  subscribe;  3  who 
propose  to  do  business  with  him^  and  that 


as  to  any  person  to  whom  his  statement  is 
thus  transmitted  by  the  mercantile  agency 
and  who  becomes  a  creditor  upon  the  faith 
of  it,  the  statement  has  precisely  the  same 
effect  as  though  it  had  been  made  in  person 
by  the  debtor  to  the  creditor  and  relied  upon 
by  the  creditor.  In  re  Russell  &  Birketi 
(Rcf.,  N.  Y.),  6  Am.  B.  R.  608. 

In  order  to  make  a  statement  substantially 
tme  for  the  purpose  of  a  mercantile  agency, 
a  party  need  not  report  his  contingent  lia- 
bihties  where  there  is  no  fraudulent  sup- 
pression of  the  fact.  If  the  siAscriber  to  the 
mercantile  agency  desires  information  in  re- 
gard to  such  lisbilities  he  should  call  for 
a  **  special  report"  (So  held  in  a  case  where 
a  subscriber  aid  not  report  a  mortgage  secur- 
ing certain  bonds  which  were  supposed  to 
be  entirely  good.  In  re  Russel  k  Birkett 
(Ref.,  N.  v.),  5  Am.  B.  R.  608. 

Statement  made  to  mercantile  agency  "in 
strict  confidence." — Where  .iMmkrupt  fur- 
nished to  a  mercantile  agency,  upon  request, 
A  written  statement  of  his  financial  condition 
''in  strict  confidence  for  commercial  use 
onlv,**  the  fact  that  the  statement  was  ma- 
terially false  and  was  relied  upon  by  a  cred- 
itor in  making  sales  to  bankrupt  more  than  a 
year  later,  is  insufficient  to  bar  a  discharge, 
under  {  14-b (3)  of  the  bankruptcy  act  as  it 
stood  before  the  amendment  of  1910,  in  the 
absence  of  proof  that  auch  statement  was 
made  to  the  mercantile  agency  as  the  agent 
either  of  the  bankrupt  or  the  objecting  cred- 
itor. Novick  V.  Reed  ft  Co.  (0.  C.  A.,  3d 
Cir.),  27  Am.  B.  R.  621,  192  Fed.  20. 

Necessity  that  agency  be  representative 
of  creditor. —  False  representations  to  a  mer- 
cantile agency  are  not  a  bar  to  a  discharge, 
unless  it  appear  that  the  agency  was,  in 
some  sense,  the  representative  of  a  creditor 
from  whom  money  or  property  was  obtained, 
or  that  the  representations  made  to  them 
were,  in  some  way,  communicated  to  or  relied 
upon  by  the  creditor.  Matter  of  Kretz  (D. 
a.  Wash.),  32  Am.  B.  R.  365,  212  Fed.  784. 

a;2.  ivlaticr  of  Cloutier  Bros.  (D.  C,  Me.), 
36  Am.  B.  R.  319,  228  Fed.  569;  Matter  of 
Milkhoff  (D.  C,  Ohio),  40  Am.  B.  R.  7.i.  24:i 
Fed.  Zi2. 

87S.  In  re  RnsseU  (C.  C.  A.,  2d  Clr.),  23  Am. 
B.  R.  860,  176  Fed.  263;  Matter  of  Napier  (Ret., 
Ky.),  23  Am.  B  R.  660.  It  should  be  noticed 
that  the  amendment  of  1010  was  not  considered 
In  the  decision  of  these  caseSi 
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in  its  books  and  not  asked  for  by  any  particular  customer.*^*  While  within 
reasonable  limits  statements  made  to  a  mercantile  agency  are  to  be  regarded 
as  continuing,  no  invariable  rule  can  be  laid  down  as  to  the  length  of  time 
during  which  the  vendor  may  rely  upon  the  statements  made  to  such  agency ; 
each  case  depends  upon  its  own  facts  and  what  is  reasonable  for  a  prudent  and 
intelligent  business  man  to  do.^'' 

(9)  Bt  the  bankrupt. —  This  follows  from  the  nature  of  the  transactions 
here,  in  a  sense,  interdicted.^*  A  false  statement  by  one  partner,  made  in  the 
course  of  the  partnership  business,  will  not  be  a  bar  to  the  discharge  of  a 
partner  who  did  not  participate  therein  and  had  no  knowledge  thereof,*"  but 
will  be  a  bar  to  the  discharge  of  the  partnership.'^® 


874.  Matter  of  Zopper  {C  C.  A.,  2d  Cir.), 
33  Am.  B.  R.  652,  211  Fed.  936 ;  Quid  &  Go. 
T.  Davis  (a  C.  A.,  4th  dr.),  40  Am.  B.  R. 
185,  246  Fed.  226;  Matter  of  Oliner  (C.  G.  A., 
2d  Gir.),  44  Am.  B.  R.  450,  262  Fed.  734. 
Contra,  Harmowich  v.  Mandel,  Jr.  (G.  G.  A., 
3d  Cir.),  39  Am.  B.  R.  513,  243  Fed.  33S. 

876.  ContlBvlnff  ■iatoBenis^— In  re  Buseel  4b 
Birkett  (Ref.,  N.  Y.),  6  Am.  B.  R.  008. 

Where  a  person,  about  a  year  prior  to  bla 
adjudication,  as  an  involuntary  bankrupt, 
without  solicitation,  knowingly  made  a  false 
and  misleading  statement  to  a  mercantile 
sgency,  to  obviate  unfavorable  reports,  with 
regard  to  bis  financial  standing,  and  within 
ten  days  attempted  to  correct  said  statement 
by  another,  which,  while  not  so  bad,  was 
nearly  so,  and  referred  to  it  for  the  purpose 
of  obtaining  goods  on  credit,  be  wlU  be  denied 
his  discharge;  such  statement,  both  in  Its 
original  as  well  as  its  corrected  form,  was  a 
continuing  one,  and  unless  recalled  was  for  a 
reasonable  time  to  be  relied  upon  as  stating 
the  truth.  In  re  Kvte  <D.  C,  Pa.),  28  Am.  B. 
R.  414,  174  Fed.  867.  Statement  made  two 
years  prior  to  extension  of  credit  not  suffldent, 
Matter  of  Kean  (D.  C,  N.  Y.),  88  Am.  B.  R.  628, 
287  Fed.  682. 

In  re  Terena  (D.  G.,  Wis.),  22  Am.  B.  R. 

897,  172  Fed.  939,  Judge  Quarlea  says:  "It 
is  matter  of  common  knowledge  that  such 
atatements  are  frequently  intended  as  a  con- 
tinuing representation  for  indefinite  periods 
of  time.  I  am  of  opinion  that  the  aate  of 
the  statement  is  immaterial,  if  property  has 
in  fact  heen  obtained  upon  the  stren^h  of 
it  within  Uie  four-months  period,  as  is  the 
case  here.  We  are  not  called  upon  to  de- 
cide whether  under  any  circumstances  the 
four-months  limitation  can  be  read  into 
the  third  subdivision  of  section  14-b,  and 
merely  hold  that,  where  goods  have  been 
furnished  and  credit  has  &en  extended  on 
the  faith  of  such  statement  within  four 
months  of  the  bankrupt<^,  the  date  of  the 
property  statement  should  be  held  imma- 
terial." 

About  a  year  and  six  months  before  the 
filing  of  a  petition  in  bankruptcy,  bank- 
rupt made  a  materially  false  statement  in 
writing  for  the  purpose  of  obtaining  a  large 
bill  of  goods  on  credit,  which  goods  were 
paid  for  in  full.  The  statement  contained 
a  provision  that  it  was  to  be  binding  for 
purchases  ''now  or  hereafter  made,  unless 
changed  by  written  authority  from  the  un- 
dersigned.^'  Subsequently  and  between  six 
and  nine  months  prior  to  the  filing  of  the 
petition,  other  goods  were  purchased  on 
credit  fr(»n  the  same  creditor,  which  were 


never  paid  for.  Upon  objection  to  the  bank- 
rupt's discharge  on  the  ground  that  theae 
goods  had  been  obtained  on  credit  by  reason 
of  such  statement,  held,  that  this  was  not 
an  obtaining  of  property  on  a  false  statement 
in  writing  within  the  contemplation  of  sec* 
tion  14-b  (3)  of  the  bankruptcy  act.  In  re 
Gotten  &  Preston  (D.  G.,  Ga.),  25  Am.  B. 
R.  517,  183  Fed.  181;  Ragan,  Malone  &  Oo. 
V.  Gotten  &  Preston  {d  G.  A.,  5th  Or.},  29 
Am.  B.  R.  597,  200  Fed.  546,  in  which  ease 
a  similar  statement  was  under  considera- 
tion, and  the  court  held  that  the  fact  that 
the  first  purchase  of  goods  obtained  there- 
under had  been  paid  for,  did  not  prednda 
such  creditors  from  urging  the  tslalty  of  the 
statement  as  a  bar  to  the  firm's  discharge  In 
bankruptcy,  it  appearing  that  bankrnpt*a 
account  was  a  running  account,  covering  pur- 
chases made  from  time  to  time  for  little  over 
one  year,  on  which  the  credits  made  at  no  time 
left  the  account  fully  paid  up.  and  that  the 
statement  was  relied  upon  by  the  creditors  in 
the  subsequent  credits,  as  well  as  the  first. 
And  see  In  re  O'Callaflrhan  (D.  C,  Mass.),  29 
Am.  B.  R.  804,  199  Fed.  682;  Harmowich  t. 
Handle,  Jr.  (C.  C.  A.,  3d  Cir.),  39  Am.  B.  R. 
513,  243  Fed.  3S8;  Matter  of  Milhoff  (D.  C^ 
Ohio),  40  Am.  B.  R.  72,  243  Fed.  242. 

876.  As  to  fraud  practiced  by  an  agent 
of  the  bankrupt,  see  Durst  t.  Barton,  47 
N.  Y.  167 ;  Perley  v.  Catlin,  31  HI.  688. 

877.  False  statement  by  partner. —  In  re 
Gotton  &  Preston  (D.  C.,  Ga.),  25  Am.  B. 
R.  517,  183  Fed.  181;  Hardie  t.  Swafford 
Bros.  Dry  Goods  Co.  (C.  C.  A.,  8th  Gir.), 
21  Am.  B.  R.  457,  165  Fed.  588,  revg.  In  re 
Hardie  ft  Co.  (D.  C,  Tex.),  16  Am.  B.  R. 
313,  143  Fed.  553;  Frank  v.  Michigan  Paper 
Co.  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R.  261, 
179  Fed.  776;  Ragan,  Malone  &  Co.  ▼.  C6t- 
ton  &  Preston  (C.  C.  A.,  5th  Cir.),  29  Am. 
B.  R.  597,  200  Fed.  546;  Matter  of  Blank 
(D.  C,  Pa.),  38  Am.  B.  R.  71,  236  Fed.  801. 

878.  Frank  v.  Michigan  Paper  Go.  (C.  C. 
A.,  4th  dr.),  24  Am.  B.  R.  261,  179  Fed. 
776,  holding  that  such  bar  to  a  discharge^ 
however,  by  reason  of  a  false  statement  in 
writing,  is  confined  to  sudh  person  or  per- 
sons as  actually  made  such  statement  with 
the  intention  to  deceive,  and  to  the  part- 
nership entity  of  which  such  person  was  a 
member,  and  the  intent  to  deceive  cannot 
be  imputed  to  a  partner  who,  prior  to  the 
bankrupt<^  proceeding  against  the  firm, 
knew  nothing  whatever  of  the  writing  of 
the  statement. 
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EL    FRAUDULENT  TSANSFKR. 

i.  In  general. —  If  a  bankrupt  at  any  time  within  the  four  months'  period 
has  '^  transferred,  removed,  destroyed  or  concealed,  or  permitted  to  be  removed, 
destroyed  or  concealed,  any  of  his  property  with  intent  to  hinder,  delay  or 
defraud  his  creditors,"  his  discharge  should  be  refused.  Under  the  law  of 
1867,  the  making  of  both  a  fraudulent  preference  and  a  fraudulent  transfer 
were  objections  to  discharge.  The  original  draft  of  the  amendatory  bill  of . 
1903  was  the  same.*^  Under  the  definition  of  transfer,*®^  it  is  difficult  to  con- 
ceive of  a  preference  that  does  not  amount  to  a  transfer,  and,  if  fraudulent, 
either  transaction  will  come  within  the  present  clause.  The  words  of  sub- 
division 4  are  doubtless  a  definition  or  explanation  of  the  words  ^^  fraudulent 
transfer  "  there  used.  Hinder,  delay  or  defraud  creditors  applies  to  the  whole 
body  of  the  bankrupt's  creditors,  and  not  a  conversion  of  property  belonging 
to  a  single  creditor.  ^ 

b.  Elements  of  proof. —  The  creditor  alleging  this  objection  must  show,  in 
substance,  the  commission  of  the  first  act  of  bankruptcy.  The  variances  between 
the  phrasing  here  and  that  of  §  3-a  (1)  are  immateriaL  ^^  Destroyed  "  occurs 
here  only,  but  it  adds  nothing,  as  ^'  removed "  may  include  it  and  '^  con- 
cealed "  ^^  surely  does.  The  words  of  limitation  rrfer  to  the  four  months' 
bankruptcy  period,  discussed  under  section  three,  ante.  How  far  an  adjudica- 
tion on  the  first  act  of  bankruptcy  will  be  res  adjudicata  on  an  objection  to 
a  discharge  need  not  be  considered ;  a  court  which  finds  the  first  will  not  easily 
be  persuaded  to  refuse  to  find  the  second.  Nor  is  any  discussion  as  to  the 
technical  meaning  of  the  words  important.  Any  transfer,  destruction,  or  con-. 
oealm^it  of  property  within  the  inhibition  of  the  statute  of  frauds,  if  within 
the  fotir  months'  period,  will,  if  seasonably  pleaded  and  duly  proven,  bar  a 
discharga^^^^  If  the  transfer  be  made  within  the  limited  period  it  will  be  a  bar 
although  not  knowingly  and  fraudulently  made.^    If  made  prior  to  the  four. 


87».  Compare  Report  of  Ex.  Com.  of  National 
Aaaociation  of  Referees  in  Bankruptey,  pre- 
Tloui^  mentioned. 

380.  See  Bankr.  Act,  i  1  (25). 

8S1.  Matter  of  Berry  A  Co.  (D.  C,  N.  T.),  16 
Am.  B.  B.  860,  146  Fed.  623. 
^Vrmnd  In  order  to  bar  m  bankrupt's  dierharge 
must  be  a  fraud  against  the  estate.  Hence, 
tbe  mere  fact  that  a  bankrupt  disposed  of 
property  on  which  a  creditor  had  a  lien  is  not 
.a  bar  to  a  discharge,  where  It  appears  that  If 
the  security  had  remained  It  would  have  been 
Insufficient  to  pay  the  creditor's  claim.  Matter 
of  Huber  (Ref.,  D.  C,  N.  D.),  84  Am.  B.  R.  100. 

888.  Bankr.  Act,  f  1  (22). 

888a.  The  word  "eoneeal"  is  associated  with 
transfer,  remove  and  destroy,  and  any  of  these, 
when  done  with  intent  to  hinder,  delay  or 
defraud  creditors,  works  a  denial  of  the  dis* 
charge.  Matter  of  Perlmutter  (D.  C,  N.  J.),  48 
Am.  B.  R.  863,  296  Fed.  802. 

888.  In  re  Gift  (D.  C,  Pa.),  12  Am.  B.  R.  244, 
180  Fed.  230.  See  In  re  Braelin  (D.  C.  Pa.), 
24  Am.  B.  R.  708,  170  Fed.  768;  Pirvits  ▼.  Pithan 
(C.  C.  A.,  8th  Cir.),  27  Am.  B.  R.  621,  104  Fed. 
408,  holding  that  a  fraudulent  transfer  to  pre- 
Tent  payjient  of  a  Judgment  recovered  In  an 
action  for  personal  injuries,  bars  a  discharge; 
Matter  of  Perlmutter  (D.  C,  N.  J.),  48  Am.  B. 
R.  362,  256  Fed.  802.  Compare  Matter  of  Brans 
(C.  C.  A.,  2d  ar.),  40  Am.  B.  R.  668,  248  Fed.  nn : 
Matter  of  Oliner  (C.  C.  A.,  2d  Cir.),  44  Am.  B. 
B.  400,  262  Fed.  784. 

An  unsveoessful  attempt  to  transfer  is  not  a 
iwr  to  a  discharge.    LlUer  Bldg.  Co.  y.  Reynolds 


(C.  C.  A.,  4th  Cir.),  40  Am.  B.  R.  871,  247  Fed. 
00. 

Transfer  for  pnrpeee  of  paying  old  eredliors 
ratable  proportion^ — The  bankruptcy  act  recog- 
nises the  distinction  between  intent  to  defraud 
and  intent  to  prefer,  and  whUe  it  makes  ao 
distinction  between  intent  to  delay  and  Intent 
to  hinder,  it  does  distinguish  between  intent 
to  defraud  and  intent  to  delay  or  hinder.  The 
statute  must  be  construed  according  to  its 
reasonable  intent  and  only  such  transfers  M 
not  only  hinder  and  delay  but  also  operate  as 
a  fraud,  1.  e.,  those  entered  into  with  actual 
fraudulent  intent  or  those  where  from  the 
terms  of  the  agreement  or  the  nature  of  tho 
transaction  itself,  the  fraudulent  intent  is  pre- 
sumed to  exist  as  an  inference  of  law,  will  bar 
a  discharge.  A  sale  and  assignment  by  insol- 
vents, within  four  months  prior  to  their  bank- 
ruptcy, of  all  their  property  to  a  corporation 
formed  for  the  purpose  of  purchasing  the  same, 
a  fair  consideration  being  received  by  the  in- 
solrents  and  turned  oyer  by  them  to  an  attor- 
ney representing  them  and  certain  of  their 
creditors  with  the  intent  that  the  same  shaU  be 
distributed  by  the  attorney  ratably  among  such 
creditors  of  the  InsolTents  as  would  agree  to 
compromise  their  claim  for  the  amount  re* 
ceived,  la  not  such  a  transfer  of  property  'Vith 
intent  to  hinder,  delay  or  defraud  creditors, 
as  wiU  debar  the  bankrupt  from  the  right  to  a 
discharge.  Matter  of  JuUus  Bros.  (C.  C.  A.,  Sd 
Cir.),  32  Am.  B.  R.  600,  217  Fed.  8,  rerersliig  tl 
Am.  B.  R.  132,  200  Fed.  371. 
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months'  period  it  is  no  bar,  even  if  made  for  the  purpose  of  defeating  a  just 
claim.*®*  But  in  New  York  a  conveyance  of  real  estate  made  by  a  bankrupt 
long  anterior  to  the  four  months'  period^  with  intent  to  hinder,  delay,  and 
defraud  creditors,  may  be  alleged  as  a  ground  for  objection  to  his  discharge, 
where  the  conveyance  is  not  recorded  until  within  the  four  months'  period ;  "• 
and  whether  such  conveyance  was  made  with  intent  to  hinder,  delay,  and 
defraud  creditors,  is  a  question  of  f act*^  A  preferential  transfer  consisting  of 
a  payment  of  money  on  account  of  an  existing  indebtedness,  in  the  absence  of 
evidence  that  such  payment  was  made  in  fraud  of  creditors,  is  not  within  the 
meaning  of  this  clause,**^  nor  is  a  transfer  of  a  worthless  equity  of  redemp- 
tion.*^*   An  assignment  of  stock  by  a  bankrupt  to  his  wife  to  repay  borrowed 


A  transfer  of  the  furnititre  and  fixtures 

of  a  restaurant  by  insolvents  witbin  four 
months  prior  to  their  bankruptcy  to  a  rela- 
tive, who  does  not  assume  the  payment  of 
their  debts,  is  voluntary  and  without  oonsid- 
eration,  and  is  such  a  transfer  of  property 
with  intent  to  hinder,  delay  or  defraud  cred- 
itors, as  will  bar  the  bankrupts  from  the 
right  to  a  discharge.  Matter  of  Aymo  and 
Barattia  (Ref.,  D.  C,  N.  Y.) .  35  Am.  B.  R. 

13. 

Fraudulent  transfer  in  violation  of  Bulk 
Sales  Act — Where  a  bankrupt  within  four 
months  preceding  the  filing  of  the  petition 
in  bankruptcy,  transferred  his  stock  of  goods, 
and  at  the  time  executed  a  false  affidavit, 
that  he  had  no  creditors  in  connection  with 
his  business,  in  order  to  avoid  giving  his 
transferee  a  written  list  of  his  creditors  and 
to  avoid  notifying  them  as  required  by  the 
Bulk  Sales  Act,  his  discharge  should  be  re- 
fused on  the  ground  that  he  made  the  trans- 
fer with  intent  to  hinder,  delay,  and  defraud 
his  creditors.  Matter  of  DeNomme  (D.  C, 
R.  I.).  32  Am.  B.  IU744,  214  Fed.  672. 

SS4.  In  re  Wakefield  (D.  0..  N.  Y.),  31 
Am.  B.  R.  42,  207  Fed.  180;  Matter  of  Harris 
(Ref.,  N.  J.),  11  Am.  B.  R.  649;  In  re  Danehy 
(0.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  611,  130 
Fed.  532;  Matter  of  Fackler  (D.  C,  Ohio), 
89  Am.  B.  R.  742,  246  Fed.  864;  Gill  v.  White 
(C.  C.  A.,  9th  Cir.),  41  Am.  B.  R.  606,  249 
Fed.  50. 

Transfers  prior  to  four  months'  period  no 
Ijar. —  Where  a  husband  more  than  four 
months  prior  to  filing  his  petition  conveyed 
to  his  wife  for  full  value  certain  shares  of 
corporate  stock  for  the  purpose  of  raising 
money  to  pay  the  expenses  of  an  Impending 
Buit  for  breach  of  promise  to  many,  it  la  no 
ground  for  denying  his  discharge.  In  re 
Brumbaugh  (D.  C,  Pa.),  12  Am.  B.  XL  204, 
128  Fed.  971. 

Where  a  debtor,  several  months  prior  to 
Skis  adjudication,  turned  over  to  his  assignee 
for  creditors*  property  which  he  believed  to 
be  amply  sufficient  to  pay  all  his  debts  the 
fact  that  from  eleven  to  twenty  months  prior 
to  his  adjudication  he  knowingly  and  fraud- 
ulently lost,  disposed  of,  and  squandered 
large    sums    is    not    sufficient    groimds    for 


denying  him  a  discharge.  In  re  Boner  (D.  GL, 
Va.),  22  Am.  B.  R.  151,  169  Fed.  727.  And 
so  where  a  bankrupt,  with  fraudulent  intent, 
transferred  an  insurance  policy  to  his  wife* 
six  years  before  his  bankruptcy.  It  Is  not  of 
itself  a  ground  for  refusing  his  discharge. 
In  re  Schickerling  (C.  C.  A.,  2d  Cir.),  30  Am. 
B.  R.  312,  204  Fed.  592. 

885.  Matter  of  McKane  (D.  C,  N.  T.>,  19 
Am.  B.  R.  103,  152  Fed.  733. 

886.  Matter  of  McKane  (D.  C,  N.  Y.),  19 
Am.  B.  R.  103,  152  Fed.  733;  Matter  of 
Braus,  40  Am.  B.  R.  668,  248  Fed.  55. 

Deeds  executed  under  secret  agreeinent. — If 
deeds  executed  by  a  bankrupt  to  his  father- 
in-law  more  than  four  months  prior  to  ad- 
judication were  mere  mortgages  or  if  there 
was  any  secret  agreement  by  which  the  bank- 
rupt retained  or  was  to  have  title,  and  he 
did  not  disclose  these  facts  on  his  examina- 
tion or  in  his  schedules  he  is  guilty  of  a 
concealment  of  assets  and  a  discharge  should 
be  refused.  In  re  Wakefield  (D.  GL,  N.  T.), 
31  Am.  B.  R.  42,  207  Fed.  180. 

387.  Matter  of  Maher  (D.  C,  Mass.),  1« 
Am.  B.  R.  340,  144  Fed.  503,  affg.  15  Am. 
B.  R.  786.  See  also  In  re  Battle  (D.  C,  K. 
Car.),  19  Am.  B.  R.  40,  154  Fed.  751;  In  re 
McClellan  (D.  C.  N.  Y.),  30  Am.  B.  R.  325' 
204  Fed.  482;  In  re  Bouck  (D.  C,  N.  Y.).  28 
Am.  B.  R.  378,  190  Fed.  453;  Matter  of 
Rivkin  (D.  C,  Conn.),  33  Am.  B.  R.  170,  216 
Fed.  218. 

A  preference  alone,  even  though  it  be  a 
voidable  one,  is  no  bar  to  a  bankrupt's  dis- 
charge, since  the  giving  of  a  preference  does 
not  constitute  a  conveyance  of  property  with 
intent  to  delay  or  defraud  creditors.  In  re 
Friedrich  (D.  C,  Minn.),  28  Am.  B.  B.  656, 
199  Fed.  193;  Devorkin  v.  The  Security  Bank 
&  Trust  Co.  (C.  O.  A.,  6th  ar.),  39  Am.  B.  R. 
738,  243  Fed.  171. 

887a.  Bevorkin  v.  The  Security  Bank  and 
Trust  Co.  (C.  a  A.,  «th  Cir.),  39  Am.  B.  B. 
738,  243  Fed.  171. 

888.  In  re  Hedley  (D.  C,  N.  Y.),  19  Am. 
B.  R.  409,  156  Fed.  314.  And  see  In  re  Mar- 
cus (a  C.  A.,  2d  Cir.),  30  Am.  B.  R.  17ft, 
203  Fed.  29,  as  to  payments  to  wife  durin|p 
four  months'  period  without  intent  to  de» 
fraud. 
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money  has  been  held  not  to  defeat  his  right  to  a  discharge.^^  If  a  trustee  fails 
in  his  action  to  set  aside  a  fraudulent  transfer^  such  transfer  cannot  be  set  up 
as  a  bar  to  a  discharge.*^  Cases  cited  in  the  proper  paragraphs  of  section  three 
of  this  work  will  be  found  valuable;^^  Other  cases  are  collected  in  the  foot- 
nott.»* 

e.  General  assignments  as  objections  to  discharge. —  That  a  general  assignment 
is  a  transfer  is  elementary ;  that  it  amounts  to  an  intent  to  hinder  or  delay 
creditors  is  now  thought  to  be  well  settled.^^  It  has  been  held,  howler,  that  a 
gFueral  assignment  for  the  benefit  of  creditors^  made  under  a  state  statute,  and 
which  gives  no  preferences,  cannot  be  regarded  in  law  as  a  transfer  with  intent 
to  hinder,  delay  and  defraud  creditors,  so  as  to  bar  a  discharge^  where  there  is 
an  entire  absence  of  f  raud.^^^ 


X    PfiBVIOnS  DISCHARGE  IN  A  V0LUNTAS7  BANKSUPTCT  WITHIN  SIX  TEARS. 

a.  In  general. —  The  purpose  of  subdivision  6  is  clear.  Through  oversight, 
the  original  law  permitted  discharges  ad  libitum,  and  instances  of  two  and 
even  three  discharges  to  the  same  person  in  as  many  years  are  on  record.  The 
English  law  does  not  permit  a  second  application,  no  matter  after  what  dura- 
tion of  time.'**  The  law  of  1867  allowed  it  only  when  the  bankrupt's  estate 
was  sufficient  to  pay  seventy  per  cent.,  but  three-fourths  of  his  creditors  in 
value  could  consent  to  a  discharge  on  his  paying  a  smaller  amount*®*  The 
present  clause  is  apparently  an  effort  to  omit  the  too  harsh  provisions  of  the 
former,  and,  at  the  same  time,  to  escape  the  dangers  lurking  in  any  device 
which  calls  for  the  consent  of  creditors.*^ 

b.  Effect  and  application. —  The  amendment  of  1903  was  not  retroactive, 

but  only  fixed  a  new  condition  of  discharge  in  case  of  petitions  filed  after  its 
passage.*^  As  to  its  effect  where  the  creditors  petition,  but  the  bankrupt  either 
consents  to  an  adjudication  or  petition,  and  is  adjudicated  while  the  involun- 
tary proceeding  is  pending,  qiLceref  If  application  for  a  discharge  has  been 
made  and  it  has  neither  been  granted  nor  refused,  the  limitation  of  the  clause 


888.  In  re  Tiffany  CD.  C.  N.  Y.),  17  Am.  B.  B. 
M,  147  Fed.  814.  Compare  Devorkin  t.  The 
Secnrlty  Bank  and  Trost  Co.  (C.  C.  A.,  6tb 
Cir.),  89  Am.  B.  R.  788,  248  Fed.  17L 

8110.  See  pp.  90-08,  ante, 

801.  In  re  Freeman,  Fed.  Caa.  5,082;  In  re 
Hannaha,  Fed.  Cas.  6,082;  In  re  Wolfskin,  Fed. 
Cas.  17,080;  liatter  of  Slnsrer  (C.  C.  A.,  2d  ar.)» 
41  Am.  B.  R.  608,  251  Fed.  61;  Matter  of  Perl- 
mntter  (D.  C,  N.  J.),  43  Am.  B.  R.  862,  266 
Fed.  802:  Compare  In  re  Dlehl,  15  Fed.  284. 
And  aee  In  re  Jones,  Fed.  Cas.  7,446:  In  re 
HUler  (D.  C.  Va.),  14  Am.  B.  R.  829,  135  Fed. 
601. 

Falliire  of  prlrate  bankers  to  transmit  moneys 
ToeeiTed. — The  receipt  by  bankrupts,  engasred 
AS  private  bankers,  of  moneys  for  transmission 
to  a  foreign  country,  and  the  deposit  thereof 
in  their  name,  does  not  constitute  a  transfer, 
removal  or  concealment  of  such  moneys, 
although  such  funds  went  Into  their  general 
account.  Matter  of  Ollner  (C.  C.  A.,  2d  Cir.), 
44  Am.  B.  R.  450,  262  Fed.  734. 

898.  In  re  GutwilUg  (D.  C,  N.  T.),  1  Am.  B. 
R.  78,  90  Fed.  475 :  a.  c,  on  appeal,  1  Am.  B.  R. 
8S8.  02  Fed.  337;  In  re  Maoon  Snsh,  etc.  D.  C, 
Ga.),  7  Am.  B.  R.  66,  112  Fed.  823;  as,  however, 
revd.  by  Girling  ▼.  Seymour  Lumber  Co.  (C 


C.  A.,  5th  Clr.),  8  Am.  B.  R.  29.  118  Fed.  488; 
In  re  Milgranm  v.  Ost  (D.  C,  Pa.),  12  Am.  B. 
R.  806,  129  Fed.  827  (as  to  auffldency  of  sped* 
flcatlons).  Compare  also,  under  the  former 
law,  In  re  Chadwick  et  al.,  Fed.  Cas.  2,560;  In 
re  Pierce,  Fed.  Cas.  11.141;  Haas  v.  O'Brien,  60 
N.  Y.  607;  Mayer  v.  Hellman,  91  tJ.  S.  406,  28 
L.  Ed.  877.  See  also  under  section  67,  post. 
General  nsslgnmentR,  p.  1070. 

892a.  Feder  v.  Goeta  (C.  C.  A.,  2d  Clr.),  45 
Am.  B.  R.  57,  264  Fed.  619. 

398.  English  Act  of  Bankruptcy  of  1890, 
i  8(3)  (kf. 

894.  Act  of  1867,  |  80,  R.  S.,  S  6,116. 

895.  See  Report  of  Bx.  Com.  of  National 
AsBodation  of  Referees  in  Bankruptcy,  p.  18, 
previously  mentioned. 

896.  In  re  Seaholm  (C.  C.  A.,  1st  dr.),  14  Am. 
B.  R.  202.  136  Fed.  144,  holding  that  the  words 
"in  voluntary  proceedings"  have  reference  to 
the  proceedings  In  which  a  discharge  was 
granted,  and  not  to  the  proceeding  in  which 
the  second  discharge  is  sought,  and  where  a 
bankrupt  haa  been  discharged  from  his  in- 
debtedness In  a  voluntary  proceeding  within 
six  years,  a  aecond  discharge  upon  his  own 
application  In  a  subsequent  Involuntary  pro- 
ceeding ia  properly  withheld. 
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would  not  seem  applicable.  If  an  application  for  a  discharge  had  been  refused 
in  one  proceeding  the  question  of  the  bankrupt's  right  to  discharge  from  the 
same  debts  in  a  subsequent  proceeding  is  res  adjudicaiaJ^  The  rule  would 
seem  to  be  that  the  failure  of  a  bankrupt  to  apply  for  a  discharge  in  tiie  prior 
proceedings  precludes  him  from  procuring  a  discharge  in  subsequent  pro- 
ceedings from  the  debts  scheduled  and  provable  in  the  prior  proceedings.*" 
The  discharge  in  the  subsequent  proceedings  must  except  all  debts  provable 
in  the  first  bankruptcy  and  which  could  have  been  disdiarged  therein:*'*  And 
the  fact  that  a  debt  proved  in  the  first  proceeding  was  put  in  judgment  after  a 
refusal  of  the  bankrupt's  discharge^  does  not  create  a  new  debt  so  as  to  aititle 
the  bankrupt  in  the  second  bankruptcy  proceeding  to  retry  his  right  to  a  dis- 
charge from  such  debt^^  And  where  a  discharge  has  be^  granted  in  volun- 
tary proceedings  a  second  discharge  cannot  be  granted  within  six  years  in  an 
involuntary  proceeding.^  An  offer  of  composition  by  a  voluntary  bankrupt^ 
which  is  accepted  by  the  creditors  and  confirmed  bv  the  court  amounts  to  a 
**  discharge  in  bankruptcy  "  within  this  subdivision.*^^* 

c.  Heasure  of  time. —  The  six  years  imquestionably  begin  to  run  from  the 
date  of  the  order  granting  the  discharge;  the  time  is  thus  to  be  measured 
between  such  date  and  the  application  for  the  second  discharge^  not  the  date 
of  filing  a  second  petition  in  bankruptcy.*^    Where,  within  five  years  of  his 

397.  Kuntz  v.  Young  (C.  C.  A.,  8th  Cir.), 

12  Am.  B.  R.  606,  131  Fed.  719;  In  re  Knffler 
(D.  C,  N.  Y.).  19  Am.  B.  R.  181,  163  Fed. 
667;  Matter  of  Julius  Silverman  (€.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  460,  167  Fed.  676; 
In  re  Elby  (D.  C,  Iowa),  19  Am.  B.  R.  734, 
167  Fed.  936. 

Refusal  res  adjudicata. —  It  is  a  settled 
rule  of  law  that,  where  a  bankrupt  has  failed 
to  apply  for  his  order  of  discharge  within 
the  time  limited  by  the  statute,  his  right  to 
such  order  is  res  adjudicata,  and  he  cannot 
by  any  subsequent  proceedings  secure  a  dis- 
charge from  the  debts  provable  in  the  former 
proceiedings.    In  re  Wemtraub  (D.  €.,  N.  J.), 

13  Am.  B.  R.  711,  133  Fed.  1000. 

DiBchaige  in  seeond  proceeding  held  pend- 
ing appeal  in  the  first. —  Where  bankrupts 
were  denied  their  discharge  upon  the  ground 
that  their  application  for  a  discharge  in  a 
former  bankruptcy,  involving  the  same  in- 
debtedness, though  applied  for  in  time,  and 
denied  after  a  year  from  the  date  of  the 
adjudication  was  res  adjudicata,  but  no  order 
was  entered,  an  appeal  from  the  order  deny- 
ing them  a  discharge  in  the  second  bank- 
ruptcy proceeding  will  not  be  disposed  of 
until  they  have  had  an  opportunity  to  enter 
an  order  denying  the  discharge  in  the  first 
bankruptcy  proceeding  and  take  an  appeal 
therefrom.  Matter  of  Elkind  ft  Schwartz  (C. 
C.  A.,  2d  Cir.),  23  Am.  B.  R.  166,  176  Fed. 
64. 


_.J.  Matter  of  Cooper  (D.  €.,  N.  J),  37 
Am.  B.  R.  626.  236  F^.  298. 

riiia  rule  seems  to  be  opposed  in  the  cade 
of  Matter  of  Skaats  (D.  C,  Ala.),  37  Am. 
B.  R.  679,  233  Fed.  817,  in  which  it  was  Leld 
that  the  mere  fact  thai  a  bankrupt,  in  a 
prior  voluntary  proceeduig,  failed  to  apply 
for  a  discharge,  is  not  a  bar  to  or  res  adjudi- 
cata  on  an  application  made  within  six  vears 
in  a  subsequent  proceeding ;  it  must  be  shown 


that  there  was  a  disdutfge  granted  or  denied 
by  the  oourt  in  the  prior  prooeeding. 

889.  In  re  Pullian  (D.  €.,  Tenn.),  22  Am. 
6.  R.  613,  171  Fed.  696. 

The  failure  of  a  hanlmipt  to  apply  for  a 
discharge  within  the  prescribed  time  limit 
is  a  conclusive  determmation  as  to  all  par- 
ties then  before  the  court,  and  in  suboeqaent 
bankruptcy  proceedinfis  the  said  bankrupt 
will  be  granted  a  disch«ige,  only  as  to  such 
debts  as  were  incurred  since  the  institatioa 
of  the  first  bankruptcy  proceedinga.  Ln  re 
Van  Borries  (D.  C,  Wu.),  21  Am.  B.  B. 
849,  168  Fed.  718. 

400.  In  re  Kui&er  (I>.  C,  N.  J.),  19  Am. 
B.  R.  181,  163  Fed.  667,  affd.  22  Am.  B.  R. 
289,  168  Fed.  1021;  In  re  Schnal)el  (D.  C, 
N.  Y.),  23  Am.  B.  R.  22,  166  Fed.  383. 

Effect  of  failure  ta  apply.— The  failure  of 
a  bankrupt,  through  the  neglect  of  his  attor- 
ney, to  apply  for  a  discharge  within  -Uie  pre- 
scribed tune  limit,  has  the  same  effect  as  a 
judgment  denying  him  a  dischaiige  from  the 
affbts  involved  in  the  bankruptcv  proceedings 
and  he  may  not  thereafter  institute  a  bank- 
ruptcy proceedinff  for  the  mere  purpose  of 
obtaining  a  discharge  from  debts  scheduled 
and  provable  in  the  former  proceeding.  In 
re  Stone  (D.  C,  Ore.),  23  Am.  B.  R,  24,  172 
Fed.  947. 

401.  Matter  of  Neely  (D.  C,  N.  Y.).  12 
Am.  B.  R.  407,  134  Fed.  667 ;  In  re  Seaholm 
(€.  €.  A.,  Ist  Cir.),  14  AnL  B.  R.  292,  136 
Fed.  144;  Matter  of  Haase  (D.  C,  N.  Y.), 
17  Am.  B.  R.  628,  165  Fed.  668. 

401a.  Matter  of  R^idley  (D.  C,  N.  T.),  42  Am. 
B.  R.  261.  252  Fed.  205. 

4««.  In  re  Little  (C.  C.  A.,  7th  Cir.),  18  Am. 
B.  R.  640.  187  Fed.  621;  In  re  Jordan  (D.  C. 
Pa.).  15  Am.  B.  B.  449,  142  Fed.  202.  The  six 
years  is  to  be  measured  backward  from  the 
time  of  the  hearing.  Matter  of  Haaae  (D.  C. 
N.  Y.),  17  Am.  B.  R.  528,  165  Fed.  663  (eltla« 
Collier  on  Bankruptcy);  In  re  Chase  (D.  C. 
Mass.),  26  Am.  B.   R.  460,  18$  Fed.  408.     The 
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diflchaige,  a  volimtary  bankrupt  is  again  adjudicated  a  bankrupt,  upon  his 
own  petition,  his  motion  for  leave  to  withdraw  the  proceedings  because  he 
could  not  obtain  a  discharge  therein  '^  within  six  years  "  after  the  granting 
of  the  former  discharge,  will  be  denied  where  his  creditors  object.**^ 


ZI.    REFUSAL    TO    OBEY    A    LAWFUL    ORDEH,    OR    TO    ANSWER    A    MATERIAL 

QUESTION  APPROVED)  BY  THE  COURT.^m 

a«  In  general. —  The  nearest  equivalent  to  this  new  objection  is  found  in 
the  act  of  1841,  whereby  a  discharge  might  be  denied  a  bankrupt  who  should 
^'  wilfully  omit  or  refuse  to  comply  with  any  orders  or  directions  of  such 
court/'  ***  Refusal  to  obey  or  to  answer  are  in  despite  of  the  court,  and  the 
bankrupt  may  well  say  he  thereby  became  liable  for  nothing  more  than  a 
contempt.  The  amendatory  act  has  added  another  consequence.  Becalci- 
trancy  is  now  also  an  objection  to  his  discharge.  But  it  must  be  "  in  the 
proceedings  in  bankruptcy." 

b.  Befnsal  to  obey. —  This  seems  to  include  failure  to  answer  questions, 
provided  the  order  requiring  the  answer  is  lawful.  As  has  been  seen,  the 
words  "  lawful  orders "  occur  elsewhere  in  the  act  Whether  the  order  is 
lawful  or  not  will  often  be  the  only  question.  If  authorized  in  words  or  by 
implication  from  the  statute,  it  will  be.  Contempt  of  court,  provided  the 
order  ignored  was  lawful,  under  this  clause,  becomes  thus  in  effect  an  available 
objection  to  discharge.  It  is  suggested,  however,  that  mere  neglect,  not 
amounting  to  refusal  to  obey,  would  not  be  sufficient: 

c.  Sefusal  to  answer. —  This  is  not  essentially  different  from  refusal  to 
obey.  On  refusal  to  answer  a  proper  question,  the  court  will  usually  order 
the  bankrupt  to  answer.  These  words  were  inserted  as  a  means  to  compel 
replies  where  the  bankrupt  asserts  his  privilege.^^  It  must  appear  in  the 
report  of  the  special  master  that  the  bankrupt  refused  to  answer  '^  a  material 
question  approved  by  the  court"  *^  A  bankrupt's  refusal  to  answer  a  question, 
upon  the  ground  that  it  will  tend  to  degrade  and  incriminate  him,  will  prevent 
his  discharge,  although  he  subsequently  signifies  his  willingness  to  answer.^^ 
But  where  there  is  nothing  to  show  that  a  bankrupt,  in  giving  evasive  and  dis- 
respectful answers  to  questions  concerning  his  property,  wilfully  concealed 
testimony,  preventing  his  creditors  from  obtaining  tiie  property,  his  conduct 
is  not  ground  for  refusing  to  grant  him  a  discharge.^**  This  clause  is  not  in 
conflict  with  the  fifth  amendment  to  the  constitution.*^® 


chanfre  in  the  text  by  Insertlnsr  the  wordu 
•'application  for  the/*  1b  engpestcd  by  the  conrt 
In  the  case  of  In  re  Dnnphy  (D.  C,  Me.).  SO 
Am.  B.  R.  760,  206  Fed.  680.  It  aeems  more 
reasonable  to  hold  that  the  period  terminates 
npon  the  application  for  the  second  discharsre. 
In  Matter  of  Rubin  (D.  C,  N.  J.),  43  Am.  B.  R. 
729,  250  Fed.  607,  it  was  held  that  the  six  jears 
la  measured  backward  from  the  date  or  the 
fllin?  of  the  application  for  the  discharge  in 
the  second  proceeding  and  not  from  the  hear- 
ing of  the  application  by  the  court. 

408.  Matter  of  Smith  (D.  C.  N.  Y.),  10  Am. 
B.  R.  63,  155  Fed.  688. 

404.  Note  remarks  of  Judge  Brawley,  In  In 
re  Nachman  (D.  C,  So.  Car.),  8  Am.  B.  R.  180, 
114  Fed.  005. 

405.  Act  of  1841,  i  4. 

406.  See  p.  200.  ante. 

407.  Matter  of  Iienwearer  (D.  C,  N.  Y.),  86 
Am.  B.  R.  73,  220  Fed.  087. 

Befvaal  to  prodnee  books  and  papors^^-Where 


a  few  days  before  a  referee's  hearing  on  objec- 
tions to  a  discharge  the  objecting  creditors 
nerve  notice  on  the  bankrupts  to  prodnce  cer- 
tain papers,  and  at  the  hearing  there  is  a  con- 
troversy as  to  the  receipt  of  and  compliance 
with  said  notice,  but  the  referee  was  not  moved 
to  compel  production  of  said  papers,  such 
situation  does  not  constitute  a  refusal  *Ho 
answer  any  material  question  approved  by  the 
court."  Matter  of  Rea  Bros.  (D.  C.  Mont),  40 
Am.  B.  R.  420,  251  Fed.  431. 

408.  In  re  Welnreb  (C.  C.  A.,  2d  Clr.),  18  Am. 
B.  R.  887,  153  Fed.  m. 

400.  The  purpose  of  the  penidtles  of  the 
Imnkruptey  statute  is  to  prevent  bankrupts 
from  concealing  their  property  and  defrauding 
their  creditors.  Ordinary  questions  of  con- 
tumacy or  contempt  of  court  can  be  disposed 
of  directly  and  of  themselves  are  not  to  be 
corrected  by  the  withholding  of  a  discharge. 
Matter  of  Fanning  (D.  C,  N.  Y.),  10  Am.  B.  K. 
05,  156  Fed.  701. 
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d.  Effect  of  withdrawal  of  objections  by  orediton. —  In  determining  whether 
a  bankrupt  is  entitled  to  a  discharge,  the  fact  that  creditors^  who  originally 
objected  thereto,  have  withdrawn  from  the  case,  should  have  no  weight,  if 
the  court  be  dearly  convinced  that  the  bankrupt  has  conmiitted  the  frauds 
allied  by  them;  but  if  there  be  doubt  as  to  bankrupt's  guilt,  that  fact  may 
properly  be  considered,*" 

Zn.    THE  DISCHARGE. 

a.  In  general. —  The  granting  or  withholding  of  a  discharge  is  within  the 
sound  judicial  discretion  of  the  judga*^  But  a  voluntary  bankrupt  is  entitled 
to  his  discharge  as  a  legal  right  imless  the  objecting  creditors  establish  his  guilty 
for  the  burden  is  not  on  the  bankrupt  to  satisfy  the  court  that  he  has  done 
everything  the  law  requires  him  to  do  and  is  guilty  of  none  of  the  things  whidi 
the  law  condemns/^  If  the  judge  sustains  tiie  specifications  or  any  of  them^ 
an  order  refusing  the  dischsorge  is  granted  and  entered;  such  an  order  pre- 
cludes another  application  in  the  same  proceeding.*^*  If  he  overrules  them,  an 
order  of  discharge  follows.  A  discharge  may  not  be  refused  because  the  bank- 
rupt has  been  dilatory  in  bringing  the  matter  to  a  hearing,*^  or  because  one 
or  more  debts  will  not  be  released  by  it.*^^  The  insanity  of  the  bankrupt  does 
not  affect  his  right  to  a  discharga*^''  The  referee's  findings  are  not  usually 
reversed  except  for  palpable  error.*^®  The  findings  of  the  special  master  or 
referee  should  specifically  state  the  grounds  for  the  denial  of  a  dischaiga*^ 
Unlike  the  certificate  imder  the  former  law,  the  discharge  of  to-day  is  silent 
as  to  the  debts  affected  thereby.*^  Its  effect  can  only  be  determined  when  it  is 
asserted  as  a  bar  elsewhere.*^^  Where  a  bankrupt  haa  been  denied  a  discharge 
in  one  proceeding  he  cannot  in  a  second  proceeding  be  discharged  from  debts 
provable  in  the  former  proceeding,*^  even  thou^  they  are  barred  by  the 


41<K.  In  re  Dreiter  (C.  C.  A.,  2d  Clr.),  16  Am. 
B.  R.  661,  145  Fed.  1,021,  holding  that  the  pro- 
ceeding for  a  discharge  \n  not  a  criminal  pro- 
ceeding, and  that  the  constitutional  provision 
protects  witnesses  in  criminal  proceedings 
only. 

411.  In  re  Hammerstein  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  767,  180  Fed.  87. 

412.  Woods  ▼.  Little  (C.  C.  A.,  8d  Cir.),  18 
Am.  B.  R.  742,  134  Fed.  220.  A  discharge 
should  not  be  granted  until  the  specifications 
of  objection  thereto  have  been  disposed  of.  In 
re  Randall  (D.  C,  Pa.),  20  Am.  B.  R.  805,  160 
Fed.  208. 

DIsorctlon  of  bankraptcy  eonrt. — Such  a 
denial  is  discretionary  with  the  bankruptcy 
court,  but  only  in  the  same  sense  in  which 
final  orders  and  decrees  in  equity  are  so.  Sub- 
stantial errors  in  the  Interpretation  or  applica- 
tion  of  the  principles  and  rules  of  equity  juris- 
prudence governing  the  matter  may  be  reviewed 
and  corrected.  Lindeke  v.  Converse  (C.  C.  A., 
8th  Cir.),  28  Am.  B.  R.  606,  108  Fed.  618. 

413.  Matter  of  Johnson  (D.  C,  Pa.),  82  Am. 
B.  R.  448,  215  Fed.  748. 

414.  Matter  of  Feigenbaum  (C.  C.  A.,  2d  Cir.), 
0  Am.  B.  R.  605,  67  C.  C.  A.  400,  121  Fed.  60, 
revg.  7  Am.  B.  R.  830,  161  Fed.  608. 

415.  In  re  Wolff  (D.  C,  Cal.),  13  Am.  B.  R.  06, 
182  Fed.  800. 

416.  In  re  Blumberg  (D.  C,  Tenn.),  1  Am.  B. 
R.  G33,  04  Fed.  476,  holding  that  the  District 
Court  in  considering  the  application  for  a  dis- 
charge can  consider  only  the  right  to  a  dis- 
charge, not  the  o*Te<'t  of  a  discharge. 

417.  In  re  Miller   (D.  C,  Pa.),  13  Am.  B. 

R.  345,  133  Fed.  1017. 


413.  lu  re  Covington  (D.  C,  N.  Car.),  e 
Am.  B.  R.  373,  110  Fed.  143. 

419.  Necessity  for  pointing  ont  offense.-^ 
In  order  to  bar  a  bankrupt's  discharge  on 
the  ground  of  having  committed  an  offe&ae 
punishable  by  imprisonment,  in  that  he  maJo 
false  oath  in  relation  to  the  proceeoicg?  la 
bankruptcy,  it  must  be  shonru  wherein  the 
bankrupt  made  a  false  oath,  and  a  finding^ 
that  (1)  in  verifying  the  answer  and  (2)  in 
giving  his  testimony,  the  bankrupt  made  m 
false  oath  "  either  in  one  or  the  other,"  is  in* 
sufficient.  In  re  Mayer  (D.  C,  N.  T.),  2^ 
Am.  B.  R.  342,  105  Fed.  571. 

480.  See  Form  No.  50,  and  compare  iVndn- 
bon  V.  Schufeldt,  181  U.  S.  575,  5  Am.  R 
R.  829,  45  L.  Ed.  1,009.  See  also  In  re  ClalT 
(D.  C,  Mass.),  7  Am.  B.  R.  128,  111  Fed.  500. 

421.  See  dicsussion  under  Section  Seven* 
teen,  post,  and  compare  for  rulings  in  ad* 
vance  of  discharge  on  application  for  stays, 
under  Section  Eleven  and  later  under  this 
section,  subtitle  "Effect  of  the  Discharge.** 

422.  In  re  Kuffler  (D.  C,  N.  Y.),  16  Am. 
B.  R.  305,  144  Fed.  445;  Blumenthal  v.  Jones, 
208  U.  S.  64,  19  Am.  B.  R.  288,  55  L.  Ed. 
390. 
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«tatnte  of  limitationB.^^  A  dischaige  may  be  ameDded  after  the  term  at  which 
it  was  granted.^^ 

b.  Poftponement  of  diiohaige.--  Cases  have  arisen  where  it  is  appropriate  to 
withhold  temporarily  or  to  postpone  a  disGhai^  pending  the  determination 
of  a  suit  or  proceeding  in  which  others  beside  the  bankrupt  are  parties,  where 
a  discharge  will  tend  to  affect  adversely  the  rights  of  such  parties.  As,  for 
instance,  where  a  bond  was  given  to  release  certain  property  of  the  bankrupt 
from  a  writ  of  garnishment,  granted  in  an  action  on  a  contract  more  than 
four  months  prior  to  bankruptcy  ;^^  and  so  also  when  questions  have  arisen  in 
respect  to  exempt  property  claimed  by  the  bankrupt  but  as  to  which  creditors 
have  asserted  certain  rights.^^ 

e.  Cofts^ — Costs  on  contested  applications  for  discharge  are  discretionary, 
and  are  often  granted  ;^^  but  not  to  the  attorney  for  the  bankrupt  out  of  the 
estate.^**  In  voluntary  cases  it  has  been  held  that  costs  may  be  allowed  to  the 
bankrupt's  attorney.  But  in  no  case  should  such  costs  be  chai^ged  against 
the  objecting  creditors*^^ 

d.  Tacating  discharge. — It  has  been  held  that  when,  after  discharge  granted, 
it  appears  that  a  creditor  has  been  bought  off,  this  is  prima  facie  evidence  that 
the  debtor  was  not  entitled  to  discharge,  and  his  discharge  will  be  vacated.^^ 
A  discharge  will  not  be  vacated  on  the  application  of  a  creditor  whose  claim  will 
not  be  affected  by  the  discharge.*'^*  Ignorance  of  counsel  as  to  a  rule  of  court 
regarding  the  time  to  offer  evidence  to  sustain  objeotions  to  a  discharge  is  not  a 
•ufficient  reason  for  vacating  the  order  of  discharga^*" 


423.  In  re  Kuffier  (O.  C,  N.  T.),  10  Am. 
B.  R.  181,  153  Fed.  667. 

494.  In  re  Kaufman  (D.  C,  N.  T.),  14  Am. 
B.  R.  393,  136  Fed.  262,  holding  that  a  dis- 
charge releasing  a  partner  from  firm  debts 
may  be  amended  so  as  to  release  him  as  an 
individual  from  any  liability  on  account  of 
the  debts  of  the  firm. 

4X5.  Matter  of  Phillips  ft  Co.  (D.  C,  Ga.),  84 
Am.  B.  8T7,  224  Fed.  628;  In  re  Haher  (D.  C. 
Ga.),  22  Am.  B.  R.  200,  109  Fed.  097. 

Delay  of  dlMharire-— A  bankrupt's  discharire 
may  be  delayed  for  a  reasonable  time  to  enable 
a  State  court  to  settle  a  question  as  to  the 
claim  of  a  creditor  in  the  exempt  property  of 
the  bankrupt.  Matter  of  Brown  (D.  C,  Ky.), 
85  Am.  B.  B.  826,  228  Fed.  633. 

Bolt  in  trover.— ^tay  of  discharge  proper. 
Steinhauer  A  Wight,  Inc.  ▼.  Robin  Adair  (Ga. 
Ct.  of  App.),  40  Am.  B.  R.  IGO. 

420.  Meinhard  4k  Bro.  ▼.  Pincus  (C.  C.  A.,  6th 
Cir.).  29  Am.  B.  R.  619.  200  Fed.  736;  In  re 
Woodruff  (D.  C,  Ga.),  2  Am.  B.  R.  678.  96 
Fed.  817;  In  re  OisUeberry  (D.  C,  Ga.).  16 
Am.  B.  R.  1C9.  143  Fed.  1018;  Matter  of  Brown 
(D.  C.  Ky.).  85  Am.  B.  R.  826.  228  Fed.  653. 

427.  The  power  to  award  eosts  against  m 
creditor  who  flies  specifications  of  objections 
in  opposition  to  a  bankrupt's  discharge  is  in> 
herent  in  a  district  court  as  a  court  of  equity, 
and  may  be  exercised  in  proper  cases,  although 
such  power  is  not  specifically  conferred  by  the 
bankruptcy  act.  Such  power  should,  howerer, 
not  be  exercised  unless  it  appears  (1)  either, 
on  the  one  hand,  that  the  bankrupt,  since  his 
adjudication,  has  acquired  property,  out  of 
which  costs,  if  against  him.  could  be  paid,  or 
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that  there  were  assets  In  his  estate,  against 
which,  in  a  similar  contingency,  they  would 
have  been  chargeable ;  or,  (2)  on  the  other  hand, 
those  elements  being  lacking,  that  the  creditors* 
objection   was   without   merit   and  intendel 

solelj  to  Tex  qr  delaj.  In  re  Wolpert  (Bef.^ 
N.  Y.),  1  Am.  B.  R.  436. 

Where  references  were  provoked  by  the 
bankrupt  and  costs  w^re  ligitimately  in- 
curred for  referee's  compensation  in  conduct- 
ing hearings  before  him  of  the  specifications 
opposing  the  discharge  of  the  bankrupt,  these 
costs  should  be  taxed  to  the  losing  party. 
Bragassa  ▼.  St.  Louis  Cycle  Co.  (C.  C.  A.» 
5th  Cir.),  5  Am.  B.  R.  700,  107  Fed.  77. 

In    the    Eastern    Distrlet    of    New    York    a 

creditor  upon  filing  specifications  of  objection 
to  the  granting  of  a  bankrupt's  discharge  is 
required,  under  Rule  41,  to  deposit  with  the 
roieree  a  sum  sufficient  to  guarantee  that  the 
expenses  of  the  reference  will  be  paid.  In  re 
Frits  (D.  C.  N.  Y.),  23  Am.  B.  B.  84,  173  Fed. 
SCO. 

In  tho  Northern  District  of  New  York  the 
costs  permitted  on  application  for  a  discharge 
are  the  fees  paid  the  referee  and  necessary 
disbursements.  The  docket  fee  is  not  taxable. 
In  re  Gay  lord  (D.  C,  N.  Y.),  6  Am.  B.  R.  806, 
833  Fed.  100. 

428.  In  re  Brundin  (D.  C,  Minn.),  7  Am.  B. 
R.  296,  112  Fed.  806;  In  re  Oillardon  (D.  C. 
Pa.).  26  Am.  B.  R.  103,  187  Fed.  280;  Matter  of 
Kyte  (D.  C.  Pa.),  26  Am.  B.  R.  507.  180  Fed. 
631. 

429.  In  re  Christianson  (D.  C,  N.  Dak.).  28 
Am.  B.  B.  710,  175  Fed.  867;  In  re  Kross  (D. 
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a.  In  general. —  A  discharge  goes  to  the  remedy ;  it  does  not  cancel  the  debt 
It  destroys  the  remedy  on  all  debts  except  those  falling  within  the  terms  of 
i§  17-a,  discussed  later.*®  It  does  not  affect  the  estate  in  bankruptcy,  so  that 
proved  debts  may  be  charged  against  unadmisistered  assets^  delivered  to  the 
trustee  after  the  closing  of  the  estate,*®  and  the  trustee  may  proceed  after  a 
dischai^  to  compel  the  bankrupt  to  turn  over  assets  that  he  has  concealed.*®^ 
Its  effect  on  partnership  debts  and  the  debts  of  corporations  has  already  been 
considered  ;*•*  its  effect  on  the  liabilities  of  oodebtors  will  be  examined  later.* 
It  does  not  affect  in  any  way  the  surplus  remaining  in  the  hands  of  the  trustee 
of  a  bankrupt  partnership  nor  the  claims  of  individual  creditors  against  suck 
surplus,***  nor  does  it  have  any  effect  on  the  right  of  a  trustee  to  recover  any 
property  of  the  bankrupt  unlawfully  or  fraudulently  conveyed.*®*  But  it  dis- 
charges the  bankrupt's  personal  liability  although  it  does  not  affect  a  lien 
securing  such  liability.*^  A  discharge  does  not  determine  whether  a  particular 
claim  is  covered  by  the  discharge  or  is  excepted  therefrom,  that  being  a  matter 
for  subsequent  determination.*®  In  determining  the  effect  of  a  discharge 
decisions  of  the  United  States  Supreme  Court  are  controlling,  since  the  ques- 
tion is  a  federal  one.*® 

b.  On  liens. — ^A  discharge  is  personal  to  the  debtor.  It  follows,  therefore^ 
that  a  lien  in  good  faith  is  not  affected  thereby  ;**^  the  effect  of  a  discharge  being 
to  release  the  bankrupt's  personal  liability  only.**^  Neither  is  a  judgment 
evidencing  a  lien  annulled  or  extinguished  except  in  so  far  as  it  imposes  a 

C,  N.  T.),  8  Am.  B.  B.  187.  06  Fed.  816;  In  r« 
KeUer  (D.  C,  N.  T.).  81  Am.  B.  R.  61,  207  P«d. 
118. 

486.  In  re  OUUrdon  (D.  C,  Pa.),  26  Am.  B. 
B.  103.  187  Fed.  280. 

481.  In  re  Diets  (D.  C,  N.  Y.).  8  Am.  B.  B. 
816,  07  Fed.  663.  See  also  BeU  ▼.  Leggett,  7 
N.  T.  176.  ^    ^      ^ 

481a.  Matter  of  Groodsensky  (D.  C,  Ga.),  40 
Am.  B.  R.  861,  24S  Fed.  758. 

4Slb.  Matter  of  GroTes  (D.  C,  Fla.),  88  Am. 
B.  R.  863,  244  Fed.  197. 

482.  Rate  ▼.  Am.  Smelting  8c  Refining  Co. 
(Mont.  Sup.  a.),  44  Am.  B.  R.  882,  184  Pac. 
478,  citing  CoUier  on  Bankruptcy  (lOth  ed.) 
868;  Am.  Improvement  Co.  r.  LiUenthal  (Cal. 
Diet.  Ct  of  App.),  44  Am.  B.  R.  860,  184  Pac. 
e02;  see  for  a  pecnllar  case.  In  re  Claff  (D.  C, 
Mass.).  7  Am.  B.  R.  128.  Ill  Fed.  006.  For 
instance,  a  debt  for  clothing  purchased  by  the 
bankrupt  for  his  children  could  not  be  sued 
after  his  discharge.  Schellenberg  ▼.  MuUaney, 
112  N.  Y.  App.  DiT.  884.  16  Am.  B.  B.  642.  08 
K.  Y.  Supp.  432.  A  surrogate's  court  has  Juris- 
diction and  it  is  its  duty  to  give  effect  to  a 
discharge.  Matter  of  Peterson  (Surr.  Ct.,  N. 
Y.),  137  N.  Y.  App.  Dlv.  430.  22  Am.  B.  R.  049, 
121  N.  Y.  Supp.  738. 

Bffeet  on  leases. — ^A  discharge  of  a  debt  exist- 
ing on  account  of  overdue  rent  is  not  "pay- 
ment" within  a  statute  giving  a  landlord  a 
summary  remedy  for  the  eviction  of  a  tenant 
for  non-payment  of  rent.  Carter  v.  Sutton 
(Ga.  8up.  Ct.),  41  Am.  B.  R.  ISO,  04  8.  B.  760. 

433.  Matter  of  LighthaU  (D.  C,  N.  Y.),  84 
Am.  B.  R.  094,  221  Fed.  791. 

4S8a.  Matter  of  Levy  (D.  C,  Pa.).  44  Am.  B. 
R.  248.  261  Fed.  482,  affd.  40  Am.   B.   R.  824, 

Fed.  ;  Matter  of  Margolis   (C.  C.  A., 

2d  Clr.).  45  Am.  B.   R.  412,  266  Fed.  203. 

485.  See  discussion  under  Section  Sixteen  of 
this  work. 

436.  Johnson  v.  Norris  (C.  C.  A..  6th  dr.).  27 
Am.  B.  R.  107,  190  Fed.  459. 

436n.  Matter  of  Groves  (D.  C.  Fla.),  80  Am. 
B.  R.  803.  244  Fed.  107. 

437.  Jensen  v.  Dorr  (D.  C.  of  App..  OU.).  28 


Cal.  App.  701,  33  Am.  B.  R.  87,  180  Pac 
Butler  Cotton  Gil  Co.  v.  Collins  (Ala.  Sup.  Ct), 
40  Am.  B.  R.  200,  75  So.  075. 

488.  Hanan  v.  Long  (Sup.  Ct.,  App.  Dir.,  N. 
Y.),  100  N.  Y.  App.  Div.  827,  82  Am.  B.  B.  182, 
184  N.  Y.  Supp.  786. 

480.  Butler-Keyser  Manufacturing  C!o.  t. 
MitcheU  A  Co.  (Ala.  Sup.  Ct.),  87  Am.  B.  B. 
100,  70  So.  660. 

A  bankruptcy  court  in  which  a  discharge  has 
been  granted  has  no  jurisdiction  to  determine 
the  effect  thereof  in  a  State  court  in  which  an 
action  against  the  bankrupt  is  pending  or  to 
interfere  with  the  proceedings  in  the  State 
court.  Matter  of  Weisberg  (D.  C,  Mich.).  48 
Am.  B.  R.  616,  208  Fed.  888. 

440.  Compare  Bankr.  Act,  f  67-d:  Am.  Bankr. 
Dig.,  i  1140;  Paxton  t.  Scott  (Sup.  Ct.  Nebr.), 
66  Nebr.  880.  10  Am.  B.  R.  80,  02  N.  W.  611; 
Blsbree  v.  Burt  (Sup.  Ct.  R.  L),  24  R.  I.  S2t 
0  Am.  B.  R.  87,  08  Atl.  60;  Howard  T.  Cunllff 
(Ct  App.,  Mo.),  06  Mo.  App.  67,  10  Am.  B.  R. 
71,  60  S.  W.  737;  McDonald  v.  Taylor  (N.  Y. 
App.  Div.),  144  N.  Y.  App.  Div.  820,  26  Am.  B. 
R.  680,  128  N.  Y.  Supp.  1048.  So  held  in  Illinois 
in  respect  to  an  assignment  of  future  earnings. 
Mallin  V.  Wenham,  200  111.  262.  13  Am.  B.  B. 
210,  70  N.  B.  064.  But  see  Leitch  v.  No.  Pac. 
Ry.  Co.,  00  Minn.  30.  14  Am.  B.  R.  400,  103  N.  W. 
704;  In  re  Home  Discount  Co.  (D.  (J.,  Ala.).  17 
Am.  B.  R.  168,  147  Fed.  038.  The  lien  of  an 
execution  levied  before  bankruptcy  would  not 
be  released  by  the  bankrupt's  discharge. 
Bassett  v.  Thackara  (Sup.  Ct..  N.  J.),  72  N.  J. 
L.  81.  16  Am.  B.  R.  786,  60  AtL  80.  See  also 
Jensen  v.  Dorr  (Dlst.  Ct.  of  App.,  CaL),  23  C^al. 
App.  701.  88  Am.  B.  R.  87.  1^  Pac.  650;  Mc- 
Carty  v.  Light  (Sup.  Ct.  App.  Div.,  N.  Y.).  IflB 
N.  Y.  App.  Div.  86,  83  Am.  B.  R.  888,  180  N.  Y. 
Supp.  868;  Olsen  v.  Nelson  (Sup.  Ct,  Minn.K 
125  Minn.  286,  82  Am.  B.  R.  207.  146  N.  W.  1007; 
Leslie  Paper  Co.  v.  Wheeler  (Sup.  Ct,  N.  Dak.). 
23  N.  Dak.  477,  32  Am.  B.  R.  688,  187  N.  W. 
412;  Frey  v.  McGaw  (Md.  Ct  of  App.),  127  Md. 
23,  85  Am.  B.  R.  822,  05  Atl.  060;  McBride  v. 
Gibbs  (Ga.  Sup.  Ct.).  42  Am.  B.  R.  828,  06  & 
B.   1004;   Monarch   Discount   Co.  v.   Chesapeake 
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personal  liability  upon  the  bankrupt.**^  The  discharge  does  not  affect  the  right 
of  the  trustee  or  creditors  of  the  bankrupt  to  have  property  previously  dis- 
posed of  by  the  bankrupt  for  the  purpose  of  fraud,  applied  to  tiie  payment  of 
his  debts.***"  This  doctrine  should  not,  however,  be  confused  with  the  other 
which  avoids  all  liens  through  legal  proceedings  if  within  four  months  of  the 
bankruptcy.*^  The  bankruptcy  law  does  not  continue  a  dischargeable  debt  for 
the  purpose  of  permitting  a  lien  to  be  created  after  the  adjudication,  but  only 
to  preserve  and  enforce  a  lien  in  existence  at  the  date  of  the  adjudication.*** 
The  discharge,  when  granted,  relates  back  to  the  date  of  adjudication,****  and 
property  acquired  by  the  bankrupt,  intervening  the  filing  of  the  petition  and 
the  granting  of  the  discharge,  is  not  appropriated  to  payment  of  his  debts.**^^ 
Thus,  an  assignment  pf  unearned  wages  to  secure  a  dischargeable  debt  creates 
no  lien  until  the  wages  have  been  earned  and  cannot  be  enforced,  as  to  wages 
earned  after  the  date  of  adjudication,  after  the  bankrupt  has  been  discharged,^*^ 
and  a  similar   rule  has  been  applied  to  a  mortgage  on   future  crops.**^ 


ft  O.  By.  Co.  (m.  Sup.  Ct.),  42  Am.  B.  R.  487, 
120  N.  a.  748;  Gray  t.  Bank  of  Hartford  (Ark. 
Sup.  Ct.),  48  Am.  B.  R.  106,  208  8.  W.  802; 
Blsby  T.  Walker  (la.  Sup.  Ct.),  48  Am.  B.  R. 
173,  leo  N.  W.  467;  OUflelds  Syndicate  r. 
American  Improyement  Co.  (C.  C.  A.,  9th  Clr.), 
44  Am.  B.  R.  490,  260  Fed.  905,  alTg.  48  Am.  B. 
R.  820,  256  Fed.  979,  citing  ColUer  on  Bank- 
ruptcy (11th  ed.)  402;  Am.  Improvement  Co.  ▼. 
LUienthal  (Cal.  Diet.  Ct.  of  App.),  44  Am.  B.  R. 
865.  184  Pac.  602: 

Title  •eqairefl  after  mortgace  fftren. — The 
diBcharge  of  a  bankrupt  does  not  obviate  the 
attachment  of  a  mortgage  aa  a  lien  on  prop- 
erty mortgaged  where  the  title  waa  acquired 
after  the  mortgage  was  given.  Biaby  ▼.  Walker 
(la.  Sup.  Ct.)  48  Am.  B.  R.  178,  169  N.  W.  467. 

Effect  on  lien  of  mortgage. — Where  a  plaintiff 
claiming  a  lien  on  property  of  the  bankrupt 
under  a  mortgage,  brought  an  action  of  replevin 
baaed  on  such  lien.  It  la  immaterial  that  the 
court  excluded  evidence  of  the  discharge  of  the 
defendant  in  bankruptcy.  Hoeffler  Manufactur- 
ing Co.  V.  Machajenaki  (Wis.  Sup.  Ct),  168 
Wis.  184,  87  Am.  B.  R.  156,  157  N.  W.  702. 

441.  Leslie  Paper  Co.  v.  Wheeler  (Sup.  Ct.,  N. 
DakO,  28  N.  Dak.  477,  82  Am.  B.  R.  688,  187 
N.  W.  412;  Bufler  Cotton  Oil  Co.  v.  Collins 
(Ala.  Sup.  Ct.),  ^  Am.  B.   R.  200,  75  So.  975. 

Bffeet  on  exemptions. — ^A  discharge  does  not 
affect  the  lien  of  a  general  Judgment,  nor  the 
lien  of  a  mortgage  obtained  more  than  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  relatively  to  property  set  apart  as 
exempt  under  the  bankrupt'a  claim  of  home- 
stead exemption,  although  holders  of  such 
liens  may  have  proved  their  claims  in  bank- 
ruptcy. McBride  v.  Glbbs  (Ga.  Sup.  Ct.),  42 
Am.  B.  R.  328,  96  S.  B.  1004. 

448.  Olsen  v.  Nelson  (Sup.  Ct.,  Minn.),  125 
Minn.  286,  82  Am.  B.  R.  297,  146  N.  W.  1097. 

448.  The  dlseharge  of  a  debtor  in  bankruptcy 
In  peraonal  to  the  bankrupt  and  does  not 
release  his  fraudulent  grantees  from  liability 
for  the  fraud  committed  by  them  and  in  no 
way  precludes  the  trustee  from  recovering 
property  of  the  estate  thus  fraudulently  trans- 
ferred. Stephenson  v.  Bird  (Sup.  CTt.,  Ala.), 
168  Ala.  868,  25  Am.  B.  R.  909,  58  So.  92.  A 
discharge  in  bankruptcy  does  not  necessarily 
affect  a  specific  lien,  but  only  releases  the 
bankrupt  from  personal  liability.  Newt>erry 
Shoe  Co.  V.  CoUier  (Sup.  Ct.  of  App.,  Va.).  Ill 
Va.  288,  25  Am.  B.  R.  180,  68  S.  B.  974; 
Gregory  Co.  v.  CTale  (Sup.  Ct.,  Minn.),  115  Minn. 
606,  27  Am.  B.  B.  181,  188  N.  W.  75;  Robinson 
V.  Tischler  (Sup.  Ct.,  Fla.),  69  Fla.  77,  84  Am. 
B.  B.  187.  87  So.  566. 

liovy  upon  ojcmBpt  property  oadsr  walvar  af 


exemption. — ^A  discharge  in  bankruptcy  takes 
away  all  personaT  liability  for  the  debt  dis- 
charged, but  does  not  affect  liens  acquired 
against  particular  property  before  the  dis- 
charge, ao  that  a  levy  upon  property  exempt  in 
bankruptcy,  made  after  bankrupt's  adjudica- 
tion, but  prior  to  hia  discharge,  under  a  Judg- 
ment entered  on  a  warrant  of  attorney  con- 
taining a  waiver  of  exemptions.  Is  not  affected 
by  the  discharge.  Realty  Co.  v.  Gioahlo  (Pa. 
Com.  Pleas,  AUe.  Co.),  27  Am.  B.  R.  58.  See  In 
re  Harrington  (D.  C,  N.  T.),  29  Am.  B.  R.  666, 
200  Fed.  1010,  citing  text 

Fraudulent  transfer.— The  discharge  of  a 
bankrupt  does  not  inure  to  the  benefit  of  his 
wife,  so  as  to  release  property  fraudulently 
conveyed  to  her  from  the  payment  of  his  debts. 
BUck  ▼.  Nimmo  (Md.  Ct.  of  App.),  121  Md.  180, 
80  Am.  B.  R.  770,  88  Atl.  116. 

Effeet  npon  oommualty  property. — ^An  ad- 
judication against  a  husband  in  the  State  of 
Washington  is  also  an  adjudication  against  the 
community  property  and  debts,  and  his  dis- 
charge, discharges  the  community.  Gibbons 
T.  Dexter  Horton  Trust  &  Savings  Bank  tD. 
C,  Wash.),  85  Ami.  B.  R.  682,  225  Fed.  424. 

444.  See  Bankr.  Act,  f  67-f.  A  lien  on  prop- 
erty of  the  bankrupt,  acquired  within  four 
months  of  the  time  he  was  adjudged  a  bank- 
rupt, is  not  void  unless  the  bankrupt  was  in- 
solvent at  the  time  the  lien  waa  obtained. 
Thus,  in  a  State  court  suit,  started  within 
four  months  before  bankrupt's  adjudication,  to 
set  aside  a  deed  to  his  wife  of  land  aUeged 
to  have  been  paid  for  by  bankrupt,  but  con- 
veyed to  his  wife  for  the  purpose  of  hindering, 
delaying  and  defrauding  his  creditors,  in  be- 
ginning which  suit  a  lis  pendens  was  recorded 
against  the  property  involyed  In  the  suit,  a 
decree  had  been  entered  by  default  declaring 
complainant's  debt  to  be  a  lien,  as  of  the  date 
of  the  recordation  of  the  Ua  pendens,  upon 
such  property,  which  meanwhile  had  been  con- 
veyed to  bankrupt  and  allowed  to  him  as  a  part 
of  his  homestead  exemption.  The  bankrupt 
subsequently  sought  to  set  aside  such  decree 
on  the  ground  that  the  debt  had  been  dis- 
charged in  bankruptcy  and  the  right  to  a  lien 
on  the  homestead  property  adjudicated  against 
the  complainant  by  the  bankruptcy  court.  It 
was  held,  that  in  the  absence  of  evidence  show- 
ing that  the  bankrupt  was  insolvent  at  the 
time  the  lien  attached,  the  lien  was  not 
affected  by  the  discharge  in  bankruptcy  and 
that  the  bankruptcy  court  had  no  Jurisdiction 
of  the  homestead  property  and  therefore  could 
not  adjudicate  the  rights  of  the  parties  with 
respect  thereto.  Newberry  Shoe  Co.  v.  CH>llier 
(Sup.  Ct  of  App.,  Va.),  Ill  Va.  288,  26  Am.  B. 
R.  180,  68  8.  B.  974. 
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Likewise  an  execution  in  personam,  founded  on  a  debt  provable  in  bankruptcy, 
cannot  be  enforced  against  the  proper^  of  a  bankrupt  acquired  subsequent 
to  his  discharge.^''  Liens  continuing  valid,  it  often  becomes' necessary  to  destroy 
their  effect  on  possible  after-acquired  property.  Hence,  the  provisions  in  the 
State  laws,  permitting  proceedingsr  to  compel  tiie  cancellation  of  docketed  judg- 
ments barred  by  a  discharge.^^ 


MS.  In  re  Harrington  (D.  C,  N.  Y.),  29  Am. 
B.  R.  Oee,  200  Fed.  1010  (quotinff  text),  holdinir 
that  lince  the  proTlslone  of  the  bankruptcy 
act  are  paramount  to  State  etatutes,  the  fact 
that  under  section  ISO  of  the  N.  Y.  Debtor  and 
Creditor  Law,  the  cancellation  of  record  of 
■uch  judgment  could  not  be  had  until  after 
the  expiration  of  a  year  from  bankrupt's  dis- 
charge, Is  ImmaterlaL 

448a.  Rate  T.  Am.  Smelting  ft  Refining  Co. 
(Hont.  Sup.  Ct.),  44  Am.  B.  R.  832,  184  Pac.  478, 
citing  Collier  on  Bankruptcy   (lOth  ed.)  808. 

445b.  Matter  of  Seal  (D.  C,  N.  Y.),  44  Am. 
B.  R.  056,  261  Fed.  112. 

446.  Uen  ercated  by  tMslgnment  of  future 
wages^ — In  re  Lineberry  (D.  C,  Ala.),  25  Am. 
B.  R.  164,  183  Fed.  338;  Leltch  v.  Northern 
Pacific  Ry.  Co.  (Minn.  Sup.  Ct),  95  Minn.  36» 
14  Am.  B.  R.  400,  103  N.  W.  704;  and  In  re 
Home  Discount  Company  (D.  C,  Ala.),  17  Am. 
B.  R.  1G8,  147  Fed.  538,  disapproving  Mallln 
T.  Wenham  (111.  Sup.  Ct.).  200  lU.  252,  13  Am. 
B.  R.  210,  70  N.  B.  504;  Rate  ▼.  Am.  Smelting 
ft  Refining  Co.  (Mont.  Sup.  Ct.),  44  Am.  B.  R. 
832,  184  Pac.  478,  citing  Collier  on  Bankruptcy 
(10th  ed.),  p.  303.  See  also  Jefferson  Transfer 
Co.  T.  Hull  (Wis.  Sup.  Ct),  40  Am.  B.  R.  844, 
166  N.  W.  1.  Contra:  Raiilines  v.  Levi  (Mass. 
Sup.  Jnd.  Ct.),  42  Am.  B.  R.  712,  121  N.  B.  600. 

Garnishment. — ^An  execution  Issued  pursuant 
to  section  1301  of  the  New  York  Code  of  Civil 
Procedure  against  a  bankrupt's  salary  more 
than   four   months    prior   to   the   filing   of  the 

Betition  in  bankruptcy  does  not  create  a  specific 
en  upon  income  or  earnings  not  yet  due  until 
after  the  discharge  and  satisfaction  of  the  debt 
upon  which  the  execution  is  Issued.  Brenen 
T.  Dahlstrom,  etc..  Door  Co.  (N.  Y.  App.  D1t.)» 
44  Am.  B.  R.  386,  180  App.  Dlv.  (N.  Y.)  685. 

446a.  Butler  Cotton  Oil  Co.  v.  Collins,  40  AnL 
B.  R.  200,  75  So.  075. 

In  the  case  of  In  re  West  (D.  C,  Or.),  11 
Am.  B.  R.  782.  128  Fed.  205,  the  court  said: 
"The  theory  of  a  lien  upon  the  earnings  of 
future  labor  is  not  that  It  attaches  to  such 
earnings  from  the  moment  of  contract  of  pledge 
or  assignment,  but  from  the  moment  of  their 
existence.  It  is  needless  to  say  that  there  can 
be  no  lien  upon  what  does  not  exist.  A  pledge 
or  assignment  of  future  earnings  in  such  a  case 
is  said  to  create  an  equitable  interest  in  such 
wages.  Stott  t.  Frany,  20  Or.  410.  23  Am.  St. 
Rep.  132,  26  Pac.  271.  This  Is  true  of  wages 
earned  upon  a  general  employment,  as  well  as 
those  earned  upon  a  definite  contract.  In  this 
case  the  railroad  company  was  under  no  obllga- 
tlon  to  employ  the  bankrupt,  nor  he  to  work 
for  the  company.  If  future  earnings  in  such 
a  case  can  be  said  to  have  a  potential  exist- 
ence, they  are  the  subject  of  an  nrreement  for 
a  lien;  but  the  lien,  or  so-called  equitable 
interest,  does  not  attach  until  the  wages  come 
into  existence,  and  until  the  lien  does  attach, 
there  is  no  lien.  The  discharge  in  bankruptcy 
operated  to  discharge  these  obligations  as  of 
the  date  of  the  adjudication,  so  that  the  obliga- 
tions were  discharged  before  the  wages  In- 
tended as  security  were  in  existence.  The 
law  does  not  continue  an  obligation  In  order 
that  there  may  be  a  lien,  but  only  does  so 
because  there  Is  one.  The  effect  of  the  dis- 
charge upon  the  prospective  liens  was  the 
same  as  though  the  debts  had  been  paid  before 
the  assigned  wages  were  earned.  The  wages 
earned  after  the  adjudication  became  the 
property  of  the  bankrupt  clear  of  the  claims 
of  all  creditors.     Collier  on  Bankruptcy,   800. 


These  debta  cannot  escape  the  operation  of  tb> 
Bankruptcy  Law  by  an  agreement  for  a  lien 
upon  what  the  debtor  expected  to  earn,  but 
did  not  earn  until  after  the  adjudication  in 
bankruptcy." 

447.  Peterson  ▼.  Calhoun  (Snp.  Ct,  Ga.)»  187 
Oa.  700,  32  Am.  B.  R.  854,  74  8.  &  510. 

448.  In  New  York,  see  f  1,268  of  the  N.  Y. 
Code  of  Civil  Procedure;  Huasey  y.  Judson.  4^ 
N.  Y.  Misc.  870,  11  Am.  B.  R.  621,  87  N.  Y. 
Supp.  400;  Matter  of  Peterson  (Surr.  Ct.,  N. 
Y.),  137  N.  Y.  App.  DlT.  435,  22  Am.  B.  R.  640, 
121  N.  Y.  Supp.  788.  Only  Judgments  entered 
before  discharge  are  affected  by  this  section. 
Howe  T.  Noyes,  47  N.  Y.  Hlsc  838,  15  Am.  B.  R. 
103,  08  N.  Y.  Supp.  811.  See  also  In  re  Harring- 
ton (D.  C,  N.  Y.),  20  Am.  B.  R.  606.  200  Fed. 
1010,  quoting  text;  Nalbach  t.  Nalbach  (Pa. 
Com.  PL),  45  Am.  B.  R.  208. 

In  GeorglA  the  lien  of  a  judgment  obtained 
within  four  months  of  filing  the  pstitiou  in 
bankruptcy  is  not  barred  by  the  defendant's 
discharge.  McEenney  t.  Cheney.  118  Ga.  S87, 
11  Am.  B.  R.  54,  45  S.  B.  433;  In  re  Woaver 
(D.  C,  On.),  16  Am.  B.  R.  265,  144  Fed.  229. 

Effeet  In  California  as  to  exooss  over  himM 
stead  exemption. — Plaintiff  recovered  judg- 
ment against  defendant  who  was  thereafter 
adjudged  a  bankrupt  and  subsequently  re* 
ccived  a  discharge  in  bankruptcy.  Plaintiff's 
claim,  evidenced  by  the  Judgment,  was  ono 
provable  in  bankruptcy.  A  Judgment,  under 
the  law  of  California,  is  not  a  lien  npon  prop- 
erty covered  by  a  valid  declaration  of  home- 
stead, regardless  of  its  value,  and  the  levy  of 
an  execution  thereon  creates  no  lien,  but  simply 
serves  as  a  foundation  for  statutory  proceed- 
ings to  subject  the  excess  above  the  statutory 
homestead  exemption  to  the  satisfaction  of  tho 
Judgment.  At  the  time  of  defendant's  dis- 
charge in  bankruptcy  no  such  proceeding  had 
been  initiated.  Held,  that  the  Judgment  wa9 
merely  a  personal  liability  released  by  defend- 
ant's discharge,  so  as  to  bar  any  proceeding  to 
enforce  it  and  that  an  execution,  levied  as  a 
prerequisite  to  a  proceeding  to  reach  defend- 
ant's homestead  property  in  excess  of  the 
statutory  amount  should  be  quashed  and  aet 
aside.  Boggs  r.  Dunn  (OaL  Sup.  Ct),  100  CaL 
283,  26  Am.  B.  R.  810,  116  Pac.  743. 

North  Dakotn  staintew — In  Leslie  Paper  Co. 
V.  Wheeler  (Sup.  Ct.,  N.  Dak.),  28  N.  Dak.  477, 
82  Am.  B.  R.  6^  187  N.  W.  412,  the  court  con- 
strued chapter  125  of  Session  Laws  1005  of 
North  Dakota  to  mean  that  the  legislative  In- 
tent in  the  enactment  thereof  was  merely  to 
authorize  the  cancellation  and  satisfaction  of 
record  of  such  Judgments  only  as  are  affected 
by  a  discharge  in  bankruptcy;  and  held  that 
the  legislative  purpose  was  merely  to  give 
record  notice  that  Judgments  extinguished  by 
the  bankruptcy  proceedlnprs  no  longer  have  any 
vitality  to  attach  as  liens  to  real  estate  sub- 
sequently acquired. 

Judgment  affecting  property  of  third  pec  sea- 
—When  it  appears  that  a  Judgment  against  n 
person  discharged  In  bankruptcy  may  be  m. 
lien  on  property  owned  by  a  person  not  n 
party  to  the  proceeding  for  cancellation  of  thm 
Judgment  an  absolute  satisfaction  of  the  Judg- 
ment should  not  be  ordered.  Olsen  t.  Nelson 
(Sup.  Ct.,  Minn.),  125  Minn.  280,  82  Am.  B.  B* 
207,  146  N.  W.  1,007. 

440.  N.  Y.  Code  CivU  Procedure,  |  1881. 

466.  Ulner  ▼.  Doran,  167  N.  Y.  App.  Dlv.  966^ 
84  Am.  B.  R.  410,  111  N.  Y.  Supp.  U48.  And 
see  In  re  Sims  (D.  C,  N.  T.),  28  Am.  B.  B.  SBOl 
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e.  On  lien  of  garnidiee  execution.— Where  it  is  provided  by  State  sUtuto 
that  an  execution  under  a  judgment  becomes  and  continues  a  lien  upon  wages, 
earnings,  salary,  income  from  trust  funds,  and  the  like,  to  the  amount  pre- 
scribed, until  such  execution  is  fully  satisfied,^^  the  earnings  and  income  which 
become  due  after  the  discharge,  belong  to  the  bankrupt,  and  the  order  directing 
the  levy  upon  such  earnings  and  income  should  be  modified.^^ 

d.  Discharge  must  be  pleaded— Being  a  bar  to  the  remedy  it  must  be 
pleaded.^  The  right  to  plead  a  discharge  is  personal  to  the  bankrupt  and 
where  he  does  not  rely  thereon  it  cannot  be  set  up  by  another.^^*  The  better 
practice  is  to  procure  a  stay  of  all  pending  suits  and  to  stay  those  that  may 
be  brought  while  the  proceeding  is  pending,  and  then,  when  the  discharge  is 
granted,  to  plead  it.*"  It  seems,  however,  that  a  judgment  entered  after  a  peti- 
tion is  filed,  but  before  the  discharge,  is  a  mere  debt,  and  the  discharge  can  be 
u?cd  as  a  bar  to  proceedings  to  enforce  it  A  judgment  entered  after  the  dis- 
charge, no  matter  when  the  suit  was  begun,  is  valid  even  as  to  the  discharge; 
hy  not  pleading  it,  the  defendant  has  waived  its  benefits.'*^ 

ZIY.    EFFECT  Of  COMPOSITION. 

This  subject  has  already  been  discussed  in  another  place.*''*  A  oomposition 
in  bankruptcy  may  be  pleaded  in  bar  of  an  action  upon  a  debt  discharged,  and 
in  order  to  be  available  it  must  be  so  pleaded.*^  So  long  as  an  order  confirm- 
ing a  oomposition  stands,  it  must  have  the  effect  given  it  by  this  section,  viz., 
the  discharge  of  the  bankrupt  from  his  debts,  '^  other  than  those  agreed  to  be 


no  Fed.  045,  holdinir  fhat  wages  wlilcb  arlM 
trom  services  rendered  after  the  petition  is 
filed,  are  covered  hy  the  discharge  and  that  a 
stay  shonld  be  issued  prerenting  levy  after 
that  time. 

451.  In  re  Rhntassel  (D.  C,  Iowa),  2  Am.  B. 
R.  HSHf  96  Fed.  697;  Schreiber  y.  Shomaker 
Piano  Forte  MCg.  Co.,  162  N.  Y.  App.  Dir.  817, 
"SS  Am.  B.  R.  868,  137  N.  Y.  Snpp.  747;  First 
Nat'l  Bank  of  Broadway  ▼.  Cootes  (Sup.  Ct., 
W.  Va.),  74  W.  Va.  112,  82  Am.  B.  R.  861,  81 
8.  XL  844  (citing  Collier  on  Bankruptcy  [8th 
«d.l  294);  Bryan  ▼.  Orient  Lumber  A  Coal  Co. 
(OkL  Sup.  Ct.),  87  Am.  B.  R.  206.  See  also 
discussion  under  section  17-IV,  po8t,  p.  448. 

The  biird«B  of  proof  Is  on  »  indgnmit  ered- 
Itov  to  show  that  his  claim  is  not  barred  by 
the  debtor's  discharge  in  bankruptcy:  and 
where  the  qnestion  is  to  be  disposed  of  from 
the  facts  alleged  in  the  creditor's  pleading,  it 
must  be  construed  in  favor  of  the  bankrupt. 
Matter  of  Grout  (Sup.  Ct.,  Vt.),  88  Vt.  818,  33 
Am.  B.  R.  789,  92  Atl.  646;  Schweigert-Bwald 
Lumber  Co.  y.  Bauman  (N.  Dak.  Sup.  Ct.),  43 
Am.  B.  R.  668,  172  N.  W.  808;  Matter  of  Weis- 
berg  (D.  C,  Mich.),  42  Am.  B.  R.  616,  253  Fed. 
S88.  Compare  Smith  v.  Hill  (Mass.  Sup.  Ct.), 
48  Am.  B.  R.  186,  122  N.  B.  810 

Where  a  discharge  in  bankruptcy  is  pleaded 
as  a  defense  to  an  action,  and  the  plea  Is 
traversed,  the  burden  is  upon  the  defendant 
to  prove  his  discharge;  and,  to  carry  this 
burden,  he  must  put  in  evidence  a  certified  copy 
of  the  order  granting  the  discharge.  Williams 
V.  First  Nat.  Bank  (Ga.  Ct.  of  App.),  40  Am. 
B.  R.  449,  94  8.  B.  73. 

In  an  action  by  a  subsequent  indorser 
against  a  prior  bankrupt  indorser,  In  which 
the  defendant  introduced  in  evidence  a  certi- 
fied copy  of  the  final  order  of  discharge,  the 
burden  of  proof  was  upon  the  plaintiffs  to 
show  that  the  debts  were  not  duly  scheduled, 
and  that  they  had  no  notice  of  the  bankruptcy 
proceedings.  Manheim  v.  Loewe  (N.  Y.  App. 
Div.),  42  Am.  B.  R.  606,  186  App.  Div.  (N.  Y.) 
601. 

A  ereditor  is  not  guilty  of  eonteaspt  of  the 


bankruptcy  court  merely  by  taking  proceedings 
in  a  State  court  to  enforce  a  dischargeable 
claim,  even  with  knowledge  that  the  bankrupt 
has  obtained  a  discharge.  Matter  of  Weisberg 
(D.  C,  Mich.),  42  Am.  B.  R.  616,  263  Fed.  833. 

461a.  Alabama  Great  Southern  Ry.  v.  Crawley 
(Miss.  Sup.  Ct.),  42  Am.  B.  R.  62,  79  8o.  94. 

judgBMnt  on  forfeited  bailbond. — ^A  bank- 
rupt is  not  entitled  under  i  160  of  the  Debtors 
and  Creditors  Law  of  New  York  to  have  a 
Judgment  recovered  on  a  forfeited  bailbond 
discharged  of  record.  Matter  of  Weber  (N.  Y. 
Ct.  of  App.),  32  Am.  B.  R.  730,  212  N.  Y.  290. 

452.  See  generally  under  Section  Bleven  of 
this  work.  Text  quoted  In  In  re  NuttaM  (D. 
C,  N.  Y.),  29  Am.  B.  R.  600,  201  Fed.  667; 
Herschman  v.  Bolster,  220  Mass.  137,  33  Am.  B. 
R.  747,  107  N.  B.  643;  Crocker  v.  Bergh,  118 
Minn.  816,  34  Am.  B.  R.  190,  137  N.  W.  787. 

Effeot  of  §  ISO  of  N.  Y.  Debtor  and  Creditor 
Laww — Where  a  Judgment  upon  a  cause  of 
action  ex  contractu  entered  by  default  has 
been  opened  and  prior  to  a  second  Judgment 
by  default  the  defendant  has  been  discharged 
in  bankruptcy,  in  which  proceeding  the  plain- 
tiff's claim  was  scheduled  and  the  plaintiff 
given  notice,  the  bankrupt  is  entitled  to  a  dis- 
charge of  the  Judgment  under  this  section,  and 
the  fact  that  the  bankrupt  did  not  obtain  a 
stay  from  the  bankruptcy  court  or  move  to 
open  a  default  taken  subsequently  to  his  dis- 
charge is  immateriaL  Walker  v.  Mulr,  127 
App.  Div.  168,  21  Am.  B.  R.  27S,  111  N.  Y.  Supp. 
466;  Matter  of  Halper  (N.  Y.  City  Ct.),  82  Mlao. 
206,  81  Am.  B.  R.  283,  143  N.  Y.  Supp.  I0()o: 
Matter  of  Weber  (Ct.  of  App.,  N.  Y.),  212  N. 
Y.  290,  32  Am.  B.  R.  780.  143  N.  Y.  Supp.  1149. 
See  also  Matter  of  Boardway  (D.  C,  N.  Y.),  41 
Am.  B.  R.  478,  248  Fed.  864. 

463.  Herschman  v.  Bolster  (Sup.  Jud.  Ct., 
Mass.),  220  Mass.  137,  33  Am.  B.  R.  747.  107 
N.  B.  643;  Matter  of  Boardway  (D.  C,  N.  Y.>, 
41  Am.  B.  R.  478,  248  Fed.  864. 

A  discharge  does  not  ipso  facto  oust  tho 
Jurisdiction  of  the  State  court  to  render  Judg> 
meut.  First  Natl.  Bank  v.  Cootes  (Sup.  Ct.. 
W.  Va.),  74  W.  Va.  112,  82  Am.  B.   R.  861,  81 
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paid  by  the  terms  of  the  compofiition  and  thoee  not  affected  by  a  diacfaaige/' 
and  the  order  of  confirmation  can  only  be  set  aside  within  the  time  limited  by 
section  12.^^  But  where  an  objecting  creditor  has  filed  specifications  against 
discharge  he  is  entitled  to  be  heard  on  appeal  on  their  merits,  and  his  rights 
cannot  be  prejudiced  by  the  vote  of  a  majority  of  the  other  creditors  ezpreesing 
satisfaction  with  a  proposed  compromise.^^  Where  the  discharge  by  order 
confirming  a  composition  states  that  the  bankrupt  has  not  been  guilt}-  of  any  of 
the  acts  which  would  constitute  a  bar  to  the  bankrupt's  discharge  and  which 
composition  was  opposed  by  a  creditor  who  alleged  that  the  bankrupt  had  been 
guilty  of  a  false  statement  inducing  a  sale  to  him  on  credit,  such  creditor  ie  not 
barred  from  bringing  a  subsequent  action  based  on  the  same  deceit  alleged  as  a 
basis  for  his  opposition  to  the  confirmation  of  the  composition.^" 


S.  B.  8^4,  citing  Collier  on  Bankruptcy  (8tta 
cd.)>  294. 

4M.  See  under  Section  Twelre,  ante. 

A  liquidating  trustee  to  whom  the  aaseta  Oa 
«  bankrupt  are  transferred,  pursuant  to  a 
composition  agreement  duly  approved  by  the 
Federal  court  iq  a  trustee  for  creditors  and 
authorised  by  section  19  of  the  New  York  State 
Personal  Property  Law  to  maintain  an  action 
to  set  aside  a  fraudulent  transfer  by  the 
aUeged  bankrupt,  notwithstanding  section  14 
of  the  Bankruptcy  Act.  Kobre  Assets  Corp. 
▼.  Baker  (N.  T.  Sup.  Ct.),  89  Am.  B.  R.  270, 
178  App.  Dir.  S2. 

455.  Consolidated  Rubber  Tire  Co.  y.  IBqulp- 
ment  Co..  121  N.  Y.  App.  Diy.  704,  19  Am.  B.  R. 
862, 864. 106  N.  Y.  Supp.  699.  Bffect  of  composition 
as  discnarge  of  bankrupt's  liability  as  indorser, 
see  Baston  Furniture  Mfg.  Co.  t.  Caminei  (N. 
Y.  App.  Dir.),  146  N.  Y.  App.  DiT.  4M»  27  Am. 

B.  R.  29,  181  N.  Y.  Supp.  m 

460.  In  re  Jersey  iBland  Packing  Co.   (D. 

C,  Cal.),  18  Am.  B.  R.  417,  15S  Fed.  839; 
In  re  Wilkent  (D.  C,  N.  T.),  27  Am.  B.  B. 
225,  19*1  Fed.  94;  Greenberger  v.  Schwaris 
(Pa.  Sup.  Ct.),  42  Am.  B.  R.  239,  104  Atl. 
574;  Am.  Improvement  Co.  v.  Lilienthal  (Cal. 
Dist.  Ct.  of  App.),  44  Am.  B.  R.  365,  184  Pac. 
692;  Oilfields  Syndicate  v.  American  Im- 
provement Co.  (C.  C.  A.»  9th  CSr.),  44  Am.  B. 
R  490,  260  Fed.  905,  affg.  43  Am.  B.  R.  325, 
256  Fed.  979. 


The  word  "  discharge "  in  the  last  phrase 
of  this  Bubdivision  refers  to  a  discharge  of 
the  iMinkrupt  after  adjudication  and  doea  not 
refer  to  a  compoeition  before  adjudication. 
OilfleldB  Syndicate  v.  American  Improvement 
Co.  (D.  C,  Cal.),  43  Am.  B.  R.  325,  9St  Fed. 
979. 

Claim  of  indoner  on  note  proved  bj  ia- 
donoe. —  The  effect  of  a  confirmation  is  to 
discharge  absolutely  the  liability  on  a  noti 
given  by  the  bankrupt  and  proven  by  the  in- 
dorsee and  the  original  payee  cannot  therr- 
after  base  a  claim  upon  such  note.  Matter, 
of  American  Paper  Co.  (D.  C,  N.  J.),  40  Am. 
B.  R.  121,  243  Fed.  753. 

Effect  on  time  of  fiUag  claims.— A  cred- 
itor under  a  composition  agreement  which 
bas  been  confirmed  by  the  court  is  not  re- 
lieved from  filing  his  claim  within  one  year 
by  virtue  of  section  12c  of  the  Bankruptcy 
Act.  Matter  of  Bickmore  Shoe  Co.  (D.  C, 
Ga.),  45  Am.  B.  R,  24,  263  Fed.  926. 

457.  Matter  of  Doyle  (C.  C.  A.,  2d  dr.), 
34  Am.  B.  R.  28,  220  Fed.  434. 

458.  Friend  v.  Talcott,  22S  U.  S.  27,  30 
Am.  B.  R.  31,  57  L.  Ed.  718. 
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DISCHARGES,  WHEN  REVOKED. 

§  15.  Disdiarges,  when  Revoked.— a  The  judge  may,  upon  the 
application  of  parties  in  interest  who  have  not  been  guilty  of  undue 
lacheSy  filed  at  any  time  within  one  year  after  a  discharge  shall  have 
been  granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to  appear 
that  it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that  the 
knowledge  of  the  fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge,  and  that  the  actual  facts  did  not  warrant  the  dis- 
charge. 


AoalOgotis  proyisions:    In  U.  3.:     Act  of  1M7,  <(  34,  B.  S.,  %  5120;  Aet  of  1841,  |  4;  Act  of 
1800,  §  34. 
In  Eng.:     Aet  of  1890,  §  8  (8). 
Ift  Can.:    None. 

Qi%m  rtftitncai;    To  the  law:    Jurisdiction  to  revoke  discharges,  {  2(12). 
Proceedings  on  setting  aside  composition,  fi  13. 
Diachaiiges,  when  granted  and  practice  thereon,  |  14. 
Certified  copy  of  order  setting  aside  discharge,  |  21-f« 
Punishment  for  fraud  in  obtaining  discharge,  {  20-b. 

Effect  of  revocation  of  discharge  on  disposition  of  property  acquired  after  dis- 
charge, S  64-c. 


SYNOPSIS   OF   SECTION. 
D18CHARGB9,  WHBIV  RBVOKSD. 

L  CM^Mtfative  Legislationi  408. 

a.  Revocation  under  English  ad^  408. 

b.  Under  our  former  laws,  408. 

IL  Jiiri8dicti<Mi  to  Revoke  Dischaigey  408L 

a.  CoUaleral  aUack,  408. 

b.  JurisdicUon  to  revoke  is  exdusivef  409* 

HL  Meaning  of  Section,  409. 

a.  In  general,  409. 

b.  Parties  in  interest,  409. 

c.  Undue  laches,  410. 

d.  Within  one  year,  410. 

e.  Upon  a  trial,  411. 

f .  Obtained  through  tiie  fraud  of  the  bankrupt^  411. 

g.  Facts  did  not  warrant  the  diseharge,  411. 

[407] 
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IV.  Gioonds  for  Revocatkm,  411. 

a.  Fraud  m  orUy  ground,  411. 

b.  What  constitutes  fraud  Jar  suA  pwrpoaBf  41L 

c.  Knowledge  of  fraud,  412. 

V.  Practice,  413. 

VL  Effect  of  Revocation  of  Dischaxgo,  414. 

a.  In  general,  414. 

b.  ATpplicaiion  of  §  64-c,  414. 


L    COUPASATIVB  LXGISLAHOH. 

a.  Bevooation  under  English  act. —  There  is  do  equivalent  section  in  the 
English  law,  though  a  bankrupt's  discharge  may  be  revoked  in  certain  oases 
as  a  penalty.^ 

b.  Under  onr  former  laws.— Our  law  of  1800,  in  effect,  permitted  the 
impeachment  of  a  discharge  whenever  or  wherever  pleaded  on  any  grounds 
which  might  have  been  urged  against  it  in  the  court  of  bankruptcy.  The  act  of 
1841  provided  for  a  like  impeachment  on  a  showing  of  '^  some  fraud  or  a  wilful 
concealment  by  him  of  his  property,  .  .  .  contrary  to  the  provisions  of  this 
act"  The  law  of  1867,  for  the  first  time,  provided  for  a  direct  proceeding  to 
revoke.  The  sole  ground  of  revocation,  as  under  the  present  law,  was  that  the 
discharge  ^^  was  fraudulently  obtained."  The  practice  on  such  applications 
was  also  provided  for ;  and  the  limitation  was  two  years,  instead  of  one.* 


n.  juKisDicnoii  to  rsvokb  dischargs. 

a.  Collateral  attack. —  The  decisions  under  the  law  of  1867  on  the  question 
as  to  whether  a  discharge  could  be  collaterally  attacked  were  not  entirely 
uniform,  though  tihe  weight  of  authority  was  that  a  discharge  once  granted 
was  not  subject  to  attack  elsewhera^  There  can  be  little  doubt  that  this  is 
the  rule  under  the  present  law.^  The  very  nature  of  the  proceeding  results 
in  the  doctrine  that  the  granting  of  a  discharge  is  an  adjudication  between 
the  bankrupt  and  all  parties  duly  scheduled  or  with  notice,  amounting  to 
rea  adjudicata  that  no  other  court  will  allow  to  be  impeached.'  Besides,  the 
present  law,  like  its  predecessor,  declares  that  such  discharge,  ^'  not  revoked, 
shall  be  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the  pro- 
ceedings, and  of  the  fact  that  the  order  was  made."  • 


1.  Eng.  Act  of  Bankruptcy,  §  8(8) ;  Gtn- 
«ral  Rules,  240(3),  244-a. 

9.  §  34,  Act  of  1867,  R.  S.,  §  5,120. 

3.  Duaeniberry  v.  Hoyt,  53  N.  Y.  521 ;  Black 
V.  Blazo,  117  Mass.  17;  Corey  v.  Ripley,  57 
Me.  69;  Commercial  Bank  v.  Buckner,  20 
How.  108;  In  re  Witkowski,  Fed.  Caa.  17,- 
t>20;  Stevena  v.  Brown,  11  N.  B.  R.  568. 
Contra:  Perkins  v.  Gay,  3  N.  B.  R.  772; 
Beardsley  v.  HoU,  36  Conn.  270. 

4.  Remedy  by  statute  is  exclusive^  and  an 
order  of  discharge  may  not  be  questioned  or 
attadced  collaterally  in  any  court,  State  or 


Federal.  The  bankrupt  cannot  surrender  or 
vacate  his  discharge.  In  re  Shaffer  (D.  O.. 
N.  Oar.),  4  Am.  B.  R.  728,  104  Fed.  982; 
Custard  v.  Wiggerson,  130  Wis.  412,  17  Am. 
B.  R.  337,  110  N.  W.  263. 

5.  Hudson  v.  Bingham,  8  N.  B.  R.  494,  and 
cases  there  cited;  Reed  v.  BulHngton,  49 
Miss.  223,  and  cases  cited. 

6.  Bankr.  Act.  §  21 -f. 

A  certified  copy  of  an  order  granting  a  dis- 
charge to  a  bankrupt  cannot  be  impeached 
collaterally.  Custard  ▼.  Wiggerson,  180 
Wia  412,  17  Am.  B.  R.  337,  110  N.  W.  263. 
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b.  Jurisdiction  to  revoke  is  exclnsived — It  follows,  also,  under  well-known 
canons  of  interpretation,  that,  this  method  of  revocation  being  prescribed,  it 
excludes  all  other  methods  in  other  courts,^  provided  the  invalidi^  of  die 
discharge  is  based  on  one  or  more  of  the  grounds  specified  in  the  act^  It  also 
excludes  any  other  method  amounting  to  an  actual  revocation,  even  in  a 
court  of  bankruptcy.  It  seems,  however,  that  such  a  court  has  still  the  usual 
jurisdiction,  where  there  is  no  other  remedy,  to  vary,  recall,  or  annul  its  orders^ 
including,  of  course,  a  discharge  if  application  is  seasonably  made  and  justice 
requires  it^  In  actual  practice,  the  only  difference  between  such  an  annul- 
ment and  a  revocation  proper  is  that,  in  the  former,  a  valid  discharge  may 
subsequently  be  granted;  while,  in  the  latter,  the  determination  is  final,  sub- 
ject, of  course,  to  appeal.^^ 

in.    MBANIH6  OF  SECTION 

• 

a.  In  generals —  The  striking  similarity  between  this  section  and  §  18,  rela- 
tive to  the  setting  aside  of  a  composition,  both  in  phrasing  and  in  purpose, 
ahould  be  noted.  So  also  should  the  fact  that  the  revocation  of  a  discharge 
lifts  the  bar  as  to  all  debts,  while  §  17  chiefly  has  to  do  with  those  debts  to 
which  a  discharge  is  never  a  bar.^  This  section  does  not  apply  where  the  dis- 
charge results  by  operation  of  law  from  the  confirmation  of  the  bankrupt's 
offer  of  composition.^  The  meaning  of  the  various  words  and  clauses  is 
brieflv  discussed  below. 

b.  "  Parties  in  interest" —  This  phrase  is  used  dsewh^e  in  the  statute.  It 
has  the  same  meaning  as  wh^e  the  phrase  is  used  in  §  14,  authorizing  an  objec- 
tion to  a  discharge  on  the  grounds  therein  stated.  It  may  mean  more  than 
^  creditor,"  but  usually  is  an  equivalent  It  includes  only  tiiose  persons  whoso 
rights  would  be  barred  by  the  discharge."  Only  such  persons  can  apply  for  a 
revocation."   A  creditor  is  not  prevented  from  being  a  party  in  interest  because 


7.  Cor^  ▼.  Ripley,  67  Me.  69;  Commerdal 
Bank  ▼.  Badmer,  20  How.  108;  NichoUa  v. 
Murray,  Fed.  Caa.  10,223;  Way  ▼.  Howe^  4 
N.  B.  R.  677,  108  Masa.  502. 

&  PoiUon  y.  Lawrence,  77  N.  Y.  207. 

9.  In  re  Dupee,  Fed.  Caa.  4,183;  In  re 
Bnehatein,  Fed.  Caa.  2,076;  In  re  Dietz  (D. 
C,  N.  Y.),  3  Am.  B.  R.  316,  97  Fed.  563; 
In  re  Bimberg  (D.  C,  N.  Y.),  0  Am.  B.  R. 
601,  121  Fed.  942.  But  compare  In  re  Rud- 
widc  (D.  C,  Maaa.),  2  Am.  6.  R.  114,  03 
Fed.  787. 

10.  Collateral  attack  in  equity  aait^ — In 
order  to  revoke  a  diacliarge,  application  muat 
be  made  under  section  16  to  the  bankruptcy 
oourt  whose  jurisdiction  is  exclusive;  and 
the  District  Court  has  no  jurisdiction  to  en- 
tertain a  suit  brought,  not  in  such  court  as 
a  oourt  of  bankruptcy,  but  under  its  general 
equitable  jurisdiction,  which  collaterally  at- 
tacks and  seeks  to  set  aside  an  order  of  dis- 
charge. Atlantic  Dynamite  Co.  v.  Reger  (D. 
C,  W.  Va.),  29  Am.  B.  R.  659,  200  Fed. 
1,002,  quoting  the  above  paragraphs  a  and 
b  of  the  text  with  approval. 

11.  See  discussion  under  Section  Seven- 
Uok,  poet;  In  re  Musaey  (D.  C,  Mass.),  S 


Am.  B.  R.  502,  99  Fed.  71 ;  In  re  Rhutaaael 
(D.  C,  Iowa),  2  Am.  B.  R.  697,  97  Fed.  951. 

la.  In  re  Jersey  Island  Packing  Co.  (D.  O.^ 
Gkl.),  18  Am.  B.  R.  417,  152  Fed.  839. 

18L  Compare  Bankr.  Act,  |  17;  In  re  Fow- 
ler. Fed.  Cas.  4,999. 

14.  Partiea  in  interest. —  In  re  Chandler 
(C.  C.  A.,  7th  Cir.),  14  Am.  B.  R.  51fl^  ISa 
Fed.  637;  Matter  of  Levy  (D.  C,  N.  Y.)^ 
36  Am.  B.  R.  181,  227  Fed.  1,011,  holding^ 
that  a  creditor  whose  claim  is  wiped  out  by 
the  discharge,  but  who  would  have  the  right 
to  proceed  against  the  debtor  if  the  discharge 
were  revoked  is  a  "party  in  interest" 
within  the  meaning  of  this  section. 

Creditors  who  £ive  not  been  notified  of 
the  bankruptcy  proceedings  are  not  estopped 
from  asserting  their  rights  by  the  bankrupt's 
discharge  and,  hence,  are  not  'Vparties  in  in- 
terest." In  re  Monroe  (D.  C,  Wash.),  7  Am. 
B.  R.  706,   114  Fed.  398. 

A  wife  who  has  failed  to  prove  her  claim 
for  alimony  in  the  bankruptcy  proceedings^ 
of  which  she  had  notice,  is  not  a  *'  party  in 
interest."  Arrington  v.  Arrington  (D.  C.,. 
N.  Car. ) ,  13  Am.  B.  R.  89,  132  Fed.  200.  See 
eases  cited  in  notes  under  Bankr.  Act,  |  14,. 
subheading  "  Bpedficationa  of  objection." 
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his  claim  is  barred  for  failure  to  prove  it  within  a  year  from  the  adjudication 
as  required  by  §  S7-il^  It  must  appear  that  the  creditor  was  such  at  the 
time  of  the  bankruptcy.^^  But  the  failure  of  a  creditor  to  file  proof  of  a  claimp 
duly  scheduled^  has  no  bearing  on  his  application  for  a  discharge."  A  bank- 
rupt cannot  surrender  or  vacate  his  discharge.  He  may  revive  a  discharged 
debt  by  a  new  promise,  or  waive  his  discharge  by  failing  to  plead  it  when  sued, 
but  he  cannot  vacate  the  order  of  discharge.^^  It  has  been  held,  however,  that 
a  bankrupt  may  be  permitted  to  open  his  discharge  for  the  purpose  of  oorreet- 
ing  a  mistake  in  the  schedules  presumably  made  by  his  attorney.^' 

0.  "  ITndue  la<diet.'^ — The  meaning  of  this  phrase,  which,  however,  did  noi 
occur  in  the  former  law,  is  indicated  by  the  cases  decided  under  it,  some  of 
which  are  cited  in  the  foot*note.^  Each  case  turns  on  its  own  facts.^  It  will 
at  once  be  seen  that  these  words  are  a  limitation  on  those  discussed  in  the 
next  paragraph.    Laches  may  prove  a  bar  inside  the  year. 

d.  "  Within  one  year."—  This  is  a  limitation  and  is  strictly  construed.**  The 
year  undoubtedly  begins  to  run  from  the  date  of  the  order  of  dischaiga*' 
WhUe  an  application  for  revocation  thus  cannot  be  made  after  the  year  has 
elapsed,  it  is  thought  that  application  to  the  court  to  vary  or  annul  Uie  order 


19.  In  re  Bimberg  (D.  C,  N.  Y.},  9  Am. 
B.  R.  601,  121  Fed.  94IZ.  But  eee  Arrin^n 
V.  Arrington  (D.  C,  N.  Car.),  IS  Am.  B.  R. 
S9,  131^  Fed  200,  holding  that  where  »  wife 
failed  to  prove  her  claim  for  alimony  in  the 
bankmptcy  proceedinga  of  which  she  had 
notice,  her  petition  to  have  her  husband's  dis- 
charge set  aside  must  be  dismissed. 

16L  In  re  Chandler  (C.  C.  A.,  7th  dr.),  14 
Am.  B.  R.  512,  138  Fed.  637,  in  which  the 
court  said:  "We  are  of  the  opinion  that 
the  petition  should  have  shown  that  the  pe- 
titioners had  at  the  time  provable  debts 
against  the  bankrupt,  which  were  affected 
by  his  discharge.  Otherwise  they  are  not 
'parties  in  interest,'  within  the  meaning  of 
the  statute." 

17.  Matter  of  Walsh  (D.  C,  N.  Y.),  32, 
Am.  B.  R.  521,  213  Fed.  643.  But  see  Arring- 
ton V.  Arrington  (D.  C,  N.  Car.),  13  Am.  B. 
R.  89,  132  Fed.  200,  holding  that  a  failure 
to  prove  a  provable  claim  by  a  creditor  who 
had  notice  of  the  proceedings  may  constitute 
laches. 

18.  In  re  Shaffer  (D.  C,  N.  Oar.),  4  Am. 
B.  R.  728,  104  Fed.  982. 

19.  Opening  discharge  to  amend  schedule. 
—  In  re  McKee  (D.  C,  N.  Y.),  21  Am.  B.  R. 
306,  165  Fed.  269,  holdinf^  that,  where  upon 
a  petition  showing  liabilities  but  no  assets 
the  members  of  a  partnership  were  adjudi- 
cated bankrupts  and  granted  a  discharge, 
and  upon  their  application  made  within  uie 
year  of  adjudication  for  leave  to  open  the 
discharge,  amend  the  schedules  and  proceed, 
it  appears  that  at  the  time  of  the  adjudica- 
tion, there  was  an  action  pending  against 
them  on  notes  to  which  they  had  pleaded  an 
unliquidated  coimterclaim,  but  by  mistake 
neitiier  the  liabUity  of  the  suit  nor  the  pos- 
Bible  asset  represented  by  the  counterclaim 


^as  indaded  in  the  schedules,  the  application 
for  leave  to  open  the  discharge  and  to  arae&4 
the  schedules  will  be  granted. 

Where  a  bankrupt  makes  a  sincere  and 
honest  effort  to  schedule  a  creditor,  and  a 
mistake  la  made  as  to  the  Identitj  of  the  cred- 
itor, the  estate  should  be  reopened  and  the 
bankrupt  given  a  chance  to  make  his  achednlee 
conform  to  the  facts.  Matter  of  Adams  (D. 
C,  Ga.),  40  Am.  B.  B.  22,  242  Fed.  836. 

te.  In  re  Bnchsteln,  Fed.  Gas.  2,078;  In  re 
Murray  et  Um>  Fed.  Gas.  9,053;  In  re  Mclntire, 
Fed.  Gas.  8,828 ;  In  re  Beck,  81  Fed.  (KM. 

tl.  Usdne  laiebes,  wliaS  e«uitltiiteew— In  rs 
Oleson  (D.  G.,  Iowa),  7  Am.  B.  R.  22,  110  Fed. 
796;  In  re  Hawk  <G.  G.  A,  8th  Gir.),  8  Am.  B. 
R.  71,  114  Fed.  916;  In  re  I>ownlng  (D.  G.,  N. 
Y.),  28  Am.  B.  B.  778»  199  Fed.  829,  holding  that 
creditors  who  have  taken  an  active  part  in  the 
bankruptcy  proceedings  who,  without  reason- 
able excuse,  delay  for  eight  months  after  having 
received  notice  of  the  bankrupt's  discharge  to 
move  for  revocation,  are  guilty  of  laches. 

Where  the  knowledge  of  fraud  of  the  bank- 
rupt did  not  come  to  creditors  petitioning  tor 
a  revocation  of  the  discharge  until  after  it  was 
granted,  the  petitioners  are  not  guilty  of  laches. 
In  re  Griffin  Bros.  (D.  G.,  Ala.),  19  Am.  B.  R. 
78,  154  Fed.  687. 

An  application  to  revoke  a  discharge 
l^anted  without  objection,  made  by  a  erM- 
itor  who  failed  to  file  objeetione  witliiii  the 
time  granted  for  that  purpose,  wiU  be  denied 
upon  the  ground  of  unaue  ladies.  Li  re 
I^son  (D.  Cm  N.  Y.),  10  Am,  B.  K.  758, 
124  Fed.  980. 


as.  Text  cited  in  Matter  of  Bimberg  (D. 
C.,  N.  Y.),  0  Am.  B.  R.  601,  121  Fed.  942. 

28.  In  re  Shaffer  (I>.  €.,  N.  Car.)»  4  Am. 
B.  R.  728,  104  Fed.  982. 

When  to  run. —  In  an  action  for  revocatioii 
on  the  ground  of  fraud,  the  limitation  bcgina 
to  run  from  the  date  of  the  disdiarge  and 
not  from  the  discovery  of  the  fraud.  MUl 
A  Co.  y.  Ullridi,  37  Fed.  653;  In  re  Braim, 
Fed.  Gas.  1,983,  19  N.  B.  R.  312. 
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may  be  made  after  that  time^  thoiigh  a  court  will  properly  refuse  such  an  appli- 
cation when  plainly  for  the  purpose  of  avoiding  this  limitation.^^ 

e.  "XTpoB  a  trial/' — Hie  right  to  a  jury  trial  in  bankrutcy  cases  is  fully 
discussed  later.^  It  is  very  doubtful  whether,  under  the  present  law,  an  appli- 
cation for  revocation  of  a  discharge  can  be  submitted  to  a  jury.^  As  stated 
elsewhere,  a  hearing  before  the  judge  or  a  special  master  is  a  trial.^^  But  the 
referee,  as  such,  can  no  more  hear  such  an  application  than  he  can  one  for  a 
discharge. 

f.  ''Obtained  throngh  the  fraud  of  the  bankrupt.'^ — These  words  are  not 
essentially  different  from  those  in  the  former  law.*®  Fraud  is  the  only  ground 
for  revoking  a  discharge,  as  wiU  appear  hereafter.^ 

g.  "  Facts  did  not  warrant  the  discharge." —  The  section  by  these  words  makes 
it  incumbent  upon  the  applicant  to  plead  and  prove  that  the  facts  did  not  war- 
rant the  discharge.**^  These  words  are  new.  In  actual  practice  they  can  mean 
little  more  than  what  is  expressed  in  ''  obtained  through  tiie  fraud  of  the 
bankrupt/' 

IV.    GROUNDS  FOR  REVOCATION. 

a.  Fraud  as  only  ground. —  The  section  authorizes  the  revocation  of  the 
discharge  ^'  if  it  shall  be  made  to  appear  that  it  was  obtained  through  the 
fraud  of  the  bankrupt."  Fraud  is  thus  the  only  ground  specified  in  the  statute 
for  which  a  revocation  may  be  granted.*^  Coupled  with  the  fraud  in  obtaining 
the  discharge,  grounds  which  would  have  originally  prevented  the  granting  of 
the  discharge,  had  they  been  known  and  presented  in  time  in  the  form  of 
objections  to  its  allowance,  must  be  shown.^  If  the  bankrupt  in  obtaining  his 
discharge  submitted  to  the  court  a  false  affidavit  as  to  giving  notice  to  his  cred- 
itors of  his  application  therefor,  the  court  would  doubtless  revoke  the  dis- 
charge.^ 

b.  What  constitutes  fraud  for  sueh  purpose. —  It  would  seem  t^at  the  fraud 
required  to  be  shown  means  fraud  in  fact,"  as  the  intentional  omission  of 


M.  In  re  Dunee,  Fed.  Cas.  4»183;  In  re 
HcKee  (D.  C,  N.  Y.),  21  Am.  B.  R.  306, 
166  Fed.  269. 

tS.  See  dificuBsion  under  Section  Nineteen 
of  this  work. 

ae.  See  p.  409,  ante, 

27.  See  p.  361,  ante. 

28.  I  34,  Act  of  1867,  R.  S.,  §  5,120. 

29.  In  re  Myers  (D.  C,  N.  Y.),  3  Am.  B. 
R.  722,  100  Fed.  776;  In  re  Shaffer  (D.  C, 
N.  Car.),  4  Am.  B.  R.  728,  104  Fed.  982. 

30.  In  re  Toothaker  Bros.*  (D.  C,  Ct.),  12 
Am.  B.  R.  99,  128  Fed.  187,  holding  that 
facts  need  only  be  set  forth  sufficient  to  have 
warranted  a  refusal  of  discharge;  it  is  not 
necessary  to  allege  as  a  conclusion  of  law 
that  the  "  facta  did  not  warrant  the  dis- 
charge." 

31.  In  re  Meyers  (D.  C,  N.  Y.),  3  Am. 
B.  R.  722,  100  Fed.  775;  In  re  Shaffer  (D. 
€.,  N.  Oar.),  4  Am.  B.  R.  728,  104  Fed.  982; 
In  re  Hansen  (D.  C,  Or.),  5  Am.  B.  R.  747, 


107  Fed.  262;  In  re  Fritz  (D.  C,  N.  Y.),  23 
Am.  B.  R.  84,  173  Fed.  560. 

as.  In  re  Griffin  Bros.  (D.  €.,  Ala.),  19 
Am.  B.  R.  78,  154  Fed.  537;  In  re  Wright 
(D.  C  N.  Y.),  24  Am.  B.  R.  437,  177  Fed. 
578,  holding  that  the  fraud  by  which  the 
discharge  was  obtained  must  nave  related 
to  fraud  theretofore  knowingly  practiced  by 
the  bankrupt.  It  must  have  been  an  actual 
fraud,  such  as  could  have  been  urged  against 
the  granting  of  the  discharge.  See  also  In 
re  Outhbertson  (D.  €.,  So.  Dak.),  29  Am. 
B.  R.  823,  202  Fed.  266. 

3S.  Matter  of  Walsh  (D.  C,  N.  Y.),  32 
Am.  B.  R.  521,  213  Fed.  643. 

34.  The  fraud  required  to  be  shown  is 
fraud  in  fact,  involving  moral  turpitude  or 
intentional  wrong,  and  does  not  include  im- 
plied fraud,  or  fraud  in  law,  which  may  ex- 
ist without  the  imputation  of  bad  faiUi  or 
immorality.  In  re  Outhbertson  (D.  C,  fcj. 
Dak.),  29  Am.  B.  R.  823,  202  Fed.  266. 
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assets,^  or  of  a  creditor,^  from  the  schedules.  Thus,  where  the  omiasioii  was 
due  to  mistake  in  law  and  the  trustee  was  informed  of  the  property,^^  or  where 
the  fraud  complained  of  was  committed  years  before  the  bankruptcy  f^  revooa- 
tion  will  not  usually  be  decreed.  It  was  held  under  the  former  law  that  plead- 
ing and  proof  were  limited  to  such  acts  as  would  have  been  available  objections 
to  the  discharge.^  It  may  be,  however,  that  this  is  not  now  the  law;  it  would 
seem  that  any  act  which  amounts  to  a  fraud  committed  by  the  bankrupt  while 
obtaining  his  discharge  is  sufficient^  His  verified  petition  for  discharge  may 
be  so  phrased  as  to  make  many  acts  or  omissions  in  the  bankruptcy,  antedating 
the  discharge  proceeding,  proper  frauds  that  may  be  asserted  on  an  applica- 
tion of  this  character.  On  the  other  hand,  what  might  have  been  objections  t& 
a  discharge  may  not  prove  available  groimds  for  revocation.  Thus,  cases  are 
possible,  though  not  likely,  where  false  swearing  in  the  proceeding  may  not  be 
a  fraud  on  creditors ;  refusal  to  obey  a  lawful  order  is  usually  but  a  contempt 
of  court  As  a  rule,  however,  through  the  link  of  the  petition  for  discharge, 
objections  to  discharge  are,  if  discovered  after  the  discharge  available 
in  proceedings  to  revoke.  It  should  also  appear  that  grounds  exist 
which,  if  presented  on  the  application  for  a  discharge,  would  have  prevented 
the  grant  thereof.*^  The  buying  of  a  creditor's  claim  for  the  purpose  of  defeatr 
ing  the  bankrupt  act  is  a  ground  for  revocation.^ 

c.  Knowledge  of  fraud. —  The  section  requires  that  "  knowledge  of  the  fraud 
has  come  to  the  petitioner  since  the  granting  of  the  discharga"  This  is  essen- 
tial,^ and,  therefore,  jurisdictional.  Knowledge  of  the  petitioner's  attorney 
has  been  held  to  be  his  knowledge,  and  revocation  refused  where  it  antedates 
the  discharge.**  Similar  words  will  be  found  in  the  law  of  1867.**    The  pur- 


85.  In  re  Meyers  (D.  C,  N.  Y.),  3  Am.  B. 
R.  722,  100  Fed.  777;  In  re  Augenstein,  Id 
K.  B.  R.  252;  In  re  Roosa  (D.  €.,  Iowa),  0 
Am.  B.  R.  631,  119  Fed.  642,  holding  that 
where  the  bankrupt  makes  no  reference  in  her 
schedules  to  her  interest  in  her  father's  es- 
tate, which  was  vested  in  her  when  she  filed 
her  petition,  and  subsequently  conveys  the 
same  by  warranty  deed  for  more  than  suffi- 
cient to  pay  her  debts  in  full,  her  discharge 
roust  be  revoked  and  set  aside  upon  the  ap- 

Jilication  of  a  creditor,  to  whom,  through  the 
raud  t»f  the  bankrupt,  notice  of  the  applica- 
tion for  discharge  was  sent  to  a  wrong  ad- 
dress. Compare  In  re  Cuthbertson  (D.  C, 
So.  Dak.),  29  Am.  B.  R.  823,  202  Fed.  266, 
holding  that  where  the  bankrupt  who,  prior 
to  baiScruptcy,  had  transferred  certain  real 
estate  to  a  trustee,  so  that  he  might  conduct 
litigation  for  the  purpose  of  reducing  liens 
on  said  land,  was  advised  by  her  counsel,  after 
fitatinj  the  situation  to  him,  that  she  had  no 
Interest  in  the  land  and  that  It  should  not  be 
referred  to  In  her  bankruptcy  proceedings,  her 
failure  to  schedule  such  property,  or  turn  it 
over  to  her  trustee  in  bankruptcy,  did  not  con- 
stitute snch  fraud  as  would  warrant  the  rcToca- 
tion  of  her  discharge. 

Xvidesee  laavlBeleiit.— ^age  T.  Penfleld  (C.  C 
A.t  7th  Cir.),  41  Am.  B.  B.  S22,  249  Fed.  0«L 


86.  Symonds  v.  Barnes,  6  N.  B.  R.  377 ;  In 
re  Herrick,  Fed.  Cas.  6,410. 

87.  In  re  Hansen  (D.  C,  Or.),  5  Am.  B. 
R.  747,  107  Fed.  262. 

88.  In  re  Hoover  (D.  C,  Pa.),  6  Am.  B.  R- 
247,  106  Fed.  364;  In  re  Ck>rwm,  Fed.  Cas. 
3,269. 

89.  This  was  due  to  the  phrasing  of  |  34 
of  that  law,  which  see.  Note,  also,-  Ashley 
V.  Rdbinson,  29  Ala.  112;  Poillon  v.  Law- 
rence, 77  N.  Y.  207,  214. 

40.  For  instance,  Batchelder  v.  Low,  4$ 
Vt.  662;  Alston  v.  Robinett,  37  Tex.  66. 

41.  In  re  Griffin  Bros.  (D.  €.,  Ala.),  19 
Am.  B.  R.  78,  154  Fed.  637;  In  re  Olivsr 
(D.  C,  N.  J.),  13  Am,  B.  R.  682,  133  Fed. 
832,  holding  that  a  petition  for  revocation 
which  contains  no  allegation  showing  a  vio- 
lation of  S  14  is  defective  and  must  tie  dis- 
missed. 

42.  Matter  of  Luftig  (D.  a,  Mass.),  IS 
Am.  B.  R.  773,  162  Fed.  322. 

48.  Note  In  re  Marrionneaux's,  Fed.  Gas- 
9,088.  See  In  re  Cuthberston  (D.  a,  S.  Dak.). 
29  Am.  B.  R.  823,  202  Fed.  266. 

44.  In  re  Douglas,  11  Fed.  403;  In  re 
Maujsy  (D.  C,  W.  Va.),  21  Am.  B.  B.  69.  eU 
1«3  Fed.  900. 

46.  See  §  34,  Act  of  1867. 
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pose  of  this  limitation  is  to  restrict  this  process  to  those  frauds  which  shall 
be  discovered  after  the  discharge.^  Otherwise,  an  application  for  revocation 
would  be  equivalent  to  a  retrial  before  appeal. 

V,    PfiACTICB. 

It  should  be  borne  in  mind  that,  under  this  section,  the  power  of  the  judge 
to  revoke  a  discharge  is  confined  and  limited.  It  must  be  exercised  (a)  upon 
application  of  parties  in  interest;  (b)  within  one  year  after  it  bas  been 
granted ;  (c)  upon  a  trial  in  which  it  must  be  shown  by  petitioners  that  they 
have  (d)  not  been  guilty  of  undue  laches;  (e)  that  the  discharge  was  obtained 
through  the  fraud  of  the  bankrupt ;  (f )  that  the  knowledge  of  said  fraud  has 
4som.e  to  the  petitioners  since  the  granting  of  the  discharge;  and  (g)  that  the 
:actual  facts  did  not  warrant  the  discharge.  In  each  and  every  one  of  these 
particulars  the  burden  of  proof  is  upon  the  petitioners,  and  each  requirement 
of  the  statute  is  absolutely  essential  to  be  proven.*^  The  act,  and  also  the  rules 
:and  forms  are  silent  as  to  the  practice.  The  application  should  be  made  to 
the  judge  and  not  a  referee.  The  trial  must  be  had  before  the  judge  unless  he 
refers  it  to  the  referee  as  a  special  master.*®  If  for  revocation,  it  dbould  be  bv 
petition.  The  petition  should  show  that  the  petitioners  had  provable  daims.^ 
What  has  been  said  touching  objections  to  a  discharge  should  be  read  in  this 
connection.*^  The  grourtis  on  which  the  application  rests  should  be  strictly 
pleaded.®^  Allegations  should  be  made  showing  that  knowledge  of  the  facts 
^constituting  grounds  for  the  revocation  came  to  the  petitioner  since  the  granting 
of  the  discharge.^^  Amendments  will  sometimes  be  allowed.*®  An  amendment 
^ould  not  be  permitted  after  the  expiration  of  a  year  from  the  date  of  the 
discharge,  within  which  period  the  application  for  a  revocation  is  required  to 
be  made.*^  Reasonable  notice  should  be  given  the  bankrupt,  and,  it  is  sug- 
gested, should  be  by  personal  service;  under  the  analogies  of  the  statute,  also, 
Ae  usual  ten-day  notice  to  creditors  by  mail  would  seem  wise.*  The  practice 
•on  the  hearing  and  afterward  does  not  differ  from  that  on  a  contested  dis- 


M.  In  re  Mauzv  (D.  C,  W.  Va.),  21  Am. 
B.  R.  69,  163  Fed.  900. 

47.  In  re  Mauzy  (D.  C,  W.  Va,),  21  Am. 
B.  R.  69,  (VI,  163  Fed.  900. 

48.  In  re  Meyers  (D.  C,  N.  Y.),  3  Am. 
B.  R.  722,  100  Fed.  776.  See,  for  practice, 
xmder  ^  14,  p.  343,  ante, 

48.  In  re  Chandler  (C.  €.  A.,  7th  CSr.), 
14  Am.  Bw  R.  612,  IdS  Fed.  637,  holding  that 
simply  an  allegation  that  the  petitioners  are 
ereaiton  of  the  bankrupt  is  insufficient.  For 
form  of  petition  to  revoke  discharge,  see 
Hagar  &  Alexander's  Bankr.  Fomm  (&  ed.). 
Form  No.  286. 

90.  See  pp.  361-366,  ante. 

81.  In  re  IdVsIntire,  Fed.  Cas.  8,823; 
Lathrop  ▼.  Stewart,  6  McLean,  680. 

A  petition  is  insufficient  which  fails  to 
show  what  property  by  the  bankrupt,  or 
what  representations  were  made  in  his  sched- 
nlee  w  to  the  property  surrendered  hy  him, 
or  that  any  creditor  was  deceived  as  to  the 
faet%  or  when  the  alleged  fraud  was 


covered.  Vary  v.  Jackson  (C.  C  A.,  6ih 
dr.),  21  Am.  B.  R.  334,  164  Fed.  840. 

68.  In  re  Oliver  (D.  C,  N.  J.),  13  Am. 
B.  R.  682,  133  Fed.  832. 

53.  In  re  Griffin  Bros.  (D.  C,  Ala.),  10 
Am.  B.  .R.  78,  164  Fed.  537;  In  re  Oliver 
(D.  C,  K.  J.),  13  Am.  B.  R.  682,  133  Fed. 
832,  holdGing  that  where  the  petition  does 
not  show  that  the  knowle^e  of  the  aliased 
facts  came  to  petitioner  since  the  grantmg 
of  the  discharge,  but  in  an  affidavit  of  the 

getitioner  annexed  thereto,  he  swears  that 
e  obtained  such  information  after  the  dis- 
charge was  granted,  the  petition  may  be 
amended  to  cure  the  defect. 

54.  In  re  Wright  (D.  C,  N.  Y.),  24  Am. 

B.  R.  437,  177  Fed.  678;  In  re  Shaffer  (D. 

C,  N.  Car.),  4  Am.  B.  R,  728,  104  Fed.  982. 
Under  the  prior  bankrupt  act,  such  an 

amendment  was  not  permitted  after  the  ex- 
piration of  the  time  limited  by  the  act.  In 
re  Sims,  4  Fed.  440;  MaU  ▼.  UUrich,  87  Fed. 
663. 

55.  Compare  Bankr.  Act^  8  58,  and 
under  (  14,  anU. 
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charge.^    But  here  the  moving  creditor,  it  would  seem,  should  conform  more 
strictly  to  his  pleadings.'^ 

VI.    EFFECT  OF  REVOCATION  OF  DISCHAEOBl 

a.  In  i^neral. — The  revocation  of  a  discharge  makes  the  discharge  a  nullity, 
excepting  as  to  those  who  have  «cted  on  tibe  faith  of  it  while  operativa  The 
successful  party  may  recover  costs.^ 

b.  Application  of  §  64-o, — It  is  provided  in  subsection  c  of  §  64,  in  effect, 
that  in  case  the  discharge  is  revoked  the  property  acquired  by  the  bankrupt 
since  the  adjudication  of  bankruptcy  shall  be  applied  in  payment  in  full  of 
claims  of  creditors  who  sold  such  property,  and  the  residue,  if  any,  shall  be 
applied  to  the  payment  of  debts  which  were  owing  at  the  time  of  ihe  adjudi- 
cation. A  similar  effect  is  given  to  the  setting  aside  of  the  confirmation  of  a 
composition.^  That  after-acquired  property  may  be  administered  in  the  nend* 
ing  bankruptcy  proceeding  is  one  of  tiie  anomalies  of  the  statute.^  If  the 
trustee  is  still  undischarged,  title  to  property  acquired  up  to  flie  date  of  the 
order  revoking  vests  in  the  trustee,  who  must  thereupon  distribute  as  provided 
by  this  section;  if  there  be  no  trustee,  the  case  may  be  reopened  and  one 
appointed  in  the  usual  way.^  If  there  be  a  surplus,  it  can  be  paid  only  to 
those  creditors  in  the  original  proceeding  whose  claims  were  filed  within  a 
year  from  the  beginning  of  that  proceeding.^ 

S6.  See  pp.  SS^-366,  ante.  60.  Oompare  subdMnon  (c)  in  I  M;  post 

07.  In  re  Cathbertson   (D.  C,  So.  Dak.),  61.  See  Bankr.  Act,  |  2  (8). 

29  Am.  B.  R.  820,  202  Fed.  266,  citing  text.  6t.  In  re  l^iaffer  (D.  C,  N.  Car.),  4  Am. 

68.  In  re  Hoknite,  Fed.  Oas.  6,601.  B.  R.  728,  104  Fed.  982. 

69.  See  ppi  381-334,  ante. 
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CO-DEBTORS  OF  BANKRUPTS. 

§  16.  Oo-Debton  of  Bankrnpts.— a  The  liability;  of  a  person  who 
is  a  co-debtor  with,  or  guarantor  or  in  any  manner  a  surety  for,  a 
1  aiikrupt  shall  not  be  altered  by  the  discharge  of  soch  bankrupt 


Analogous  proyiatoiia:    In  U.  S.:    Act  of  1867,  i  33,  R.  8.,  5118;  Act  •!  IMl.  |  4:  Ael  tf 
1800,  I  34. 
In  Eng.:    Act  of  1883,  |  30  (4). 
In  Can.:    Act  of  1919,  |  61. 

CroM-referenoei:    To  the  Uw:    Bsnkruptoy  of  partnen,  |  ff. 
Disffli&rge  of  bankrupt,  when  granted^  |  144>. 
Revocation  of  discharge,  i  15. 
Debts  not  affected  by  discharge,  f  17. 

Subrogation  of  co-debtor  of  bankrupt  in  case  of  payment  of  ckHlgMm^,  |  57>i. 
Proof  and  allowance  of  claim  of  co-debtor,  |  63. 


SYNOPSIS  OP  SECTION. 

€M>-DBBTOR8    OP   BAlfKRVFTS. 

L  Scope  of  Sectkm,  416. 

a.  Declaratory  o/  the  law^  416. 

b.  ConebmcUanf  416. 

c.  One  person  as  principal  and  9urdy,  416. 

d.  Effed  of  crediior^e  ads,  416. 

e.  Whether  diecharged  co-debtor  is  a  neceeeary  parly ^  416. 

IL  Joint  Debts,  417. 

a.  Of  partners,  417. 

b.  Of  co-dMore,  417. 

HL  Surety  Debts,  417. 

a.  Of  indorserSf  417. 

b.  Qf  Migore  on  bonds,  417. 

c.  Attachment  bonds,  418. 

d.  Appeal,  replewn,  and  jail  bonds,  420. 

e.  Of  directors  of  eorporaHons,  420« 
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L  SCOPE  OF  SECTION. 

a.  Declaratorjr  of  the  law. —  This  section  is  declaratory  of  a  general  principle 
of  law.  It  results  from  two  well-settled  doctrines:  (1)  that  a  discharge  in 
baDkraptcj  affects  only  the  personal  liability  of  the  debtor,  and  not  that  lia- 
bility as  to  other  persons,^  (2)  and  that  such  a  discharge  is  by  operation  of  law 
and  not  by  consent.*  It  was  well  settled  under  the  former  law  that  the  principle 
thus  stated  applied  only  to  a  discharge  in  bankruptcy,'  and  not  to  any  act  of 
the  parties  affecting  a  release;^  also  that^  the  creditor  having  still  the  right 
to  collect  from  any  other  person  liable  on  the  debt^  a  pending  suit  against  audi 
other  is  not  affected  by  the  discharge.*  The  reported  cases  under  that  law  are 
thus  as  applicable  now  as  then.'  The  section  is  applicable  even  though  the  dis- 
charge is  effected  by  the  consent  of  the  creditor,  as  by  a  composition.^  The 
right  to  execution  or  supplementary  proceedings  against  the  co-debtor  is  not 
affected  by  the  bankruptcy  prooeedinga^ 

b.  Constmction. —  This  section  should  be  strictly  construed  if  in  derogaticHi 
of  common-law  rights  and  of  the  express  statutory  provision  of  the  State  where 
the  question  arises.^ 

0.  One  person  ai  principal  and  surety. —  If  the  surety  is  also  liable  as  principal 
and  as  such  his  obligation  is  discharged  in  bankruptcy,  he  will  also  be  dia- 
charged  as  surety;  no  such  anomaly  can  reasonably  exist  in  the  law,  as  dia- 
Gtharging  a  man  who  is  liable  both  as  principal  and  surety  in  one  capacity,  and 
not  in  Sie  other.^^ 

d.  Effeet  of  oreditor't  aoti* —  It  makes  no  difference  under  this  section  whether 
the  creditor  proves  his  claim  and  gets  his  dividend.^  The  co-debtor  or  surety 
niay  protect  himself  by  proving  the  claim,  and  cannot  complain  if  the  debtor 
does  not"  When  the  creditor  in  effect  consents  to  the  discharge  —  as  when 
he  has  knowledge  of  a  sufficient  objection  and  does  not  plead  it  —  the  discharge 
being  by  operation  of  law  only,  the  liability  of  the  surety  remains.^ 

e.  TXHietlier  discharged  oo-dabtor  is  a  necenary  party. —  If  one  of  two  or 
more  joint  debtors  is  discharged,  and  suit  is  brouj^t  on  the  joint  debt>  it 


1.  Meyer  ▼.  Dewey,  103  U.  S.  301;  Stephen- 
son ▼.  Bird»  168  Ala.  363,  422,  25  Am.  B.  R. 
^09,  53  So.  92,  93;  Holland  v.  Cunliff,  90 
Mo.  App.  67,  10  Am.  B.  R.  71,  69  S.  W.  737; 
First  Kat.  Bank  of  Portal  ▼.  Lee  (N.  Dak. 
Sup.  Ct.),  25  N.  Dak.  197,  34  Am.  B.  R. 
655,  141  N.  W.  716. 

The  rights  of  a  creditor  against  third  par- 
ties liable  jointly  with  the  bankrupt  or 
secondarily  for  him  are  not  impaired  by  the 
bankrupt's  adjudication  nor  by  the  bank- 
rupt's discharge.  Polk  v.  Stephens  (Ark. 
Sup.  Ct.),  118  Ark.  438,  35  Am.  B.  R.  185, 
176  S.  W.  689. 

a.  Mason  t.  Bancroft,  1  Abb.  N.  G.  415; 
Ex  parte  Jacobs,  44  L.  J.  B.  34.  See  An- 
thony y.  Sturdivant,  174  Ala.  521,  27  Am. 
B.  R.  356,  56  So.  571. 

8.  Compare  In  re  McDonald,  Fed.  Gas, 
8,753;  Matter  of  Benedict  (Ref.,  N.  Y.),  18 
Am.  B.  R.  604. 

i.  Brown  v.  Oarr,  7  Bing.  608;  Sigovniaj 
T.  Williams,  1  Grav.  6d3. 


5.  Lewis  T.  U.  S.,  92  U.  S.  618,  23  L.  Bd. 
513;  In  re  Levy,  Fed.  Ou.  8  297;  Payne  t. 
Albe,  7  Bush  (Ky.),  244;  Linn  v.  Hamilton^ 
34  N.  J.  305. 

6.  See  Cent.  Dig.,  Vol.  6,  "Bankruptcy,** 
|§  782-786. 

7.  Matter  of  American  Paper  Co.  (D.  C., 
N.  J.),  42  Am.  B.  R.  716,  255  Fed.  121. 
Contra.  Matter  of  Benedict  (Ref ,  N.  Y.),  IS 
Am.  B.  R.  604.  For  cases  under  present  law, 
see  Am.  Bankr.  Dig.,  |§  1137-1145. 

8.  In  re  De  Long  (Ref.,  N.  Y.),  1  Am.  B. 
R.  66;  Penny  v.  Taylor,  Fed.  Cas.  10,957. 

9.  Matter  of  Benedict  (Ref.,  N.  Y.),  IS 
Am.  B.  R.  604. 

IOl  Murphy  ▼.  Nicholson  (N.  J.  Ct.  of  Sr. 
&  App.),  87  N.  J.  L.  278,  34  Am.  B.  R.  670^' 
94  Atl.  62. 

11.  Clopton  T.  Spratt,  52  Miss.  251. 

19l  See  Bankr.  Act,  §  57-U 

18.  In  re  McDonald,  Fed«  Gas.  8»753: 
parte  Jacobs,  44  L.  J.  B.  84. 
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has  been  a  mooted  question  whether  the  discharged  joint  debtor  was  a  neces- 
sary party. ^^  Since  he  can  unquestionably  be  made  a  party^  his  discharge 
being  only  available  in  bar,  the  safer  practice  is  to  join  him  as  a  defendant. 

IL    JOINT  DEBTS. 

a.  Of  partneit.—  The  question  of  the  debts  of  partners  is  discussed  elsewhere 
in  this  worL^  The  words  of  the  section  express  the  rule  of  law  applicable 
to  discharges  granted  to  members  of  firms  as  distinguished  from  partnership 
discharges.  The  analogous  clause  of  the  former  law  was  held  to  imply  that 
an  individual  partner  was  entitled  to  a  discharge  from  partnership  debts.^^ 
The  same  inference  follows  from  the  words  of  the  present  section.^^ 

b.  Of  co-debtors. — ^A  like  rule  applies  here  as  where  two  parties  make  a 
note  jointly^  or  are  joint  obligors  on  a  bond.^^"^  But,  where  one  of  two  or  mora 
joint  obligors  have  been  discharged,  the  others  cannot,  it  seems,  insist  on  coor 
ti  ibution,  thougjh  this  doctrine  may  well  be  questioned.^ 

UL  SUSBTT  BSBTa 

a.  Of  indorsert.— Under  the  principle  stated,  the  dischaige  of  the  maker 
of  a  note  doed  not  affect  the  indorser  in  any  way;  the  holder  may  proceed 
and  collect  the  entire  debt  from  him.^  Familiar  principles,  however,  eson* 
erate  the  indorser  of  a  demand  note,  the  holder  of  which  is  guilty  of  undue 
laches  in  presentment  f^  but  the  liability  of  an  indorser  is  not  discharged  even 
though  the  creditor  accepts  payments  under  a  composition  agreement^ 

b.  Of  obligors  on  bonds. —  The  rule  as  to  the  obligors  of  bonds  is  the  sama 
The  obligor  continues  liable  though  the  principal  or  a  co-obligor  'be  dis' 
charged.^    This  is  peculiarly  so  where  the  bond  runs  to  the  people,  bankruptcy 


14.  Camp  ▼.  GIfford,  7  HUl,  160.  O antra: 
Jenkt  ▼.  0pp.,  4S  Ind.  U06;  Dorn  ▼.  O'Meale,  6 
Ner.  ISS. 

15.  See  under  if  6  and  17  of  this  work. 

Id.  In  re  Downing,  Fed.  Cm.  4,044.  See  alao, 
for  effect  of  Bnglleb  dlscbarfe  on  indiyidual 
liability,  Bx  parte  Hammond,  L.  B.,  16  Bq.  614. 

17.  Deaf  and  Dumb  Inetitute  t.  Crockett,  117 
N.  T.  App.  DlT.  260,  102  N.  Y.  Supp.  412,  17  Am. 
B.  R.  1S»,  Compare  nnder  i  5,  ante, 

17a.  First  National  Bank  r.  Hoffman  (Kan. 
Bnp.  Ct.),  41  Am.  B.  B.  850,  171  Pac  13. 

IS.  Tobias  T.  Rogers,  13  N.  Y.  50.  Bat  com- 
pare Miller  T.  Gillespie,  50  Mo.  220. 

10.  National  Bank  of  South  Reading  ▼. 
Sawyer,  8  N.  B.  N.  Rep.  226;  Smith  ▼.  Wheeler, 
56  N.  Y.  App.  DiT.  170,  66  N.  Y.  Supp.  780; 
King  T.  Central  Bank,  6  Ga.  257 ;  Tiernan  Bxrs. 
T.  Woodruff,  5  McLean,  860;  Guild  r.  Butler, 
16  N.  B.  B.  847;  In  re  Curtis,  100  La.  171,  0  Am. 
B.  R.  286,  83  So.  125;  Stauffer,  etc.,  Co.  ▼. 
Abington  CO.  (Sup.  Ct.,  La.),  181  La.  715,  82 
Am.  B.  R.  120,  60  So.  202;  Bromberg  ▼.  Self 
(Ala.  Ct  of  App.),  48  Am.  B.  B.  103,  80  So.  681. 

86.  In  re  Crawford,  Fed.  Cas.  8,364. 

21.  Matter  of  Am.  Paper  Co.  (D.  C,  N.  J.), 
42  Am.  B.  R.  716^  266  Fed.  121.  See  also  Baston 
Furniture  Co.  t.  examines  (N.  Y.  App.  Dir.),  146 
N.  Y.  App.  DiT.  486,  27  Am.  B.  R.  20,  131  N.  Y. 
Supp.  167.  Contra:  Matter  of  Benedict  (Ref., 
N.  Y.).  IS  Amw  B.  R.  604. 

2f.  Brown  &  Brown  Coal  Co.  t.  Antesak  (Sup. 
Ct.,  Mich.),  164  Mich  110,  25  Am.  B.  R.  898,  128 
N.  W.  774;  Abendroth  ▼.  Van  Dolsen,  181  U.  8. 
66;  In  re  Sterens,  Fed.  Cas.  18,883;  In  re  De 
Long  (Ref.,  N.  Y.),  1  Am.  B.  R.  66;  De  Loach 
▼.  Kennedy  (Qa.  Ct.  of  App.),  48  Am.  B.  R.  668, 
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00  S.  B.  814,  citing  Collier  on  Bankruptcy  (Uth 
ed.)  42a    See  Am.  Bankr.  Dig.,  |i  1138,  1142. 

Upon  the  dlseelatlon  of  a  corporation  the 
bankruptcy  of  the  defendant  does  not  dis- 
charge the  surety  in  the  dissolring  bond. 
National  Surety  Co.  t.  Medlock  (Ct  of  App.. 
Ga.),  2  Ga.  App.  666,  10  Am.  B.  R.  654,  68  S.  B. 
1131. 

OiiaraBt«r  of  le«sew--A  guarantor  of  the  pay- 
ment of  the  rent  reserred  in  a  lease  is  not  dis- 
charged by  the  bankruptcy  of  the  tenant 
Witthaus  ▼.  Zimmerman,  81  N.  Y.  App.  Dir. 
202,  11  Am.  B.  R.  814,  86  N.  Y.  Supp.  816. 

Appeal  bend^— Where  the  defendant  In  an 
attachment  suit  files  a  petition  in  bankruptcy 
and  is  flnaUy  discharged,  his  surety  on  an 
appeal  bond  in  such  an  attachment  suit  is  not 
discharged  thereby:  and  while  a  judgment  may 
issue  against  the  bankrupt  accompanied  by  a 
perpetual  stay  of  execution,  the  surety  may 
be  compelled  to  answer  according  to  the  terms 
of  his  obligation.  Brown  A  Brown  Coal  Co. 
T.  Antesak  (Sup.  Ct.,  Biich.),  164  Mich  110,  26 
Am.  B.  R.  886,  128  N.  W.  774.  See  also  Chew- 
ning  ▼.  Knight  (Ala.  Ct.  of  App.),  41  Am.  B.  R. 
264,  77  So.  860. 

Fertheoming  bond^— If  a  judgment  is  duly 
scheduled,  the  bankrupt  debtor  is  entitled  to  a 
discharge,  but  nothing  In  section  67f  requires 
an  abrogation  of  the  liability  of  the  sureties 
on  the  bankrupt's  forthcoming  bond  that  had 
already  become  fixed  in  favor  of  the  judgment 
creditors.  Brans  t.  Rea  (Texas  Civ.  App.),  80 
Am.  B.  R.  883,  103  S.  W.  707. 

Effeet  an  liability  of  surety  on  bend.— The 
ordinary   rule  that  the  release  of  a  principal 
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noty  as  a  role,  affectisg  such  liabilities.^  A  discharge  of  a  piincipal  on  a  bond 
given  to  secure  his  faithful  performance  of  a  building  contract,  broken  prior 
to  his  bankruptcy,  releases  him  from  his  express  obligation  to  indemnify  his 
surety  on  such  bond  in  case  of  loss.  If  t^e  surety  pays  the  loss  he  is  subrogated 
to  the  rights  of  the  creditor  for  the  protection  of  whom. ike  bond  was  given.** 
c.  Attachment  bonds. —  Under  the  former  law,  the  decisions  on  this  point 
whether  a  surely  on  an  attachment  bond  is  released  by  the  bankruptcy  of  the 
principal  were  about  equally  divided.^  Such  bonds  being  as  a  rule  oo&' 
ditioned  to  pay  a  sum  of  money  if  the  suit  should  go  against  the  principal, 
the  liability  could  not  arise  until  the  judgm^it  was  granted  The  bank- 
ruptcy intervening,  the  principal  could  llius  stay  the  entry  of  the  judgment, 
and  later  plead  his  disdiarge  in  bar,  and  the  liability  of  the  sureties  thus 
would  never  accrue.  In  these  circumstances,  the  New  York  rule,  resting  on 
the  doctrine  that  the  law  of  1867  did  not  dissolve  the  lien  of  the  attachment 
and  that  the  bond  was  a  substituted  security,  held  that  the  plaintiff  should  be 
allowed  to  proceed  to  judgment,  which,  if  granted,  fixed  &e  liability  of  the 
sureties.^  The  rule  under  the  present  baiSmxptcy  act  is  the  same  in  New 
York  and  other  States  and  the  creditor  is  entitled  to  a  special  judgment 
against  the  bankrupt,  execution  not  to  be  issued  thereon,  as  a  basis  for  the 
future  action  against  the  surety.  And  this  is  so  though  the  attachment  was 
issued  within  four  months  of  the  adjudication.^  On  the  other  hand  a  rule 
was  adopted  in  Massachusetts  denying  the  fiction  of  substituted  security  and 
holding  that  such  a  bond  was  a  mere  personal  liability  whicfc  did  not  accrue 


debtor  likewise  releases  the  surety  relates  to 
ft  release  by  the  Tolimtary  action  of  the  cred- 
itor, and  does  not  apply  to  a  release  or  dis- 
charge by  operation  of  law  as  in  bankruptcy. 
Failor  ▼.  Wehe  (Kan.  fiup.  Ct.),  37  Aul 
B.  R.  311,  168  Pac.  74. 

Surety  on  injunction  bond. —  Where  the 
liability  of  a  principal  and  surety  on  an  in- 
junction bond  is  joint  and  several,  and  the 
liability  of  the  surety  does  not  depend  upon 
the  rendition  of  a  judgment  against  the 
principal,  a  discharge  in  bankruptcy  of  the 
principal  does  not  release  the  surety  from 
liability.  Martin  Furniture  Co.  ▼.  Massey 
(Tenn.  Sup.  Ct.),  37  Am.  B.  B.  3S0,  186 
S.  W.  461. 

as.  U.  S.  V.  Knight,  14  Pet.  316,  10  L.  ed. 
301;  U.  S.  V.  Herron,  20  Wall.  261,  22  L.  ed. 
276;  Rice  ▼.  Murphy,  109  Me.  101,  32  Am. 
B.  R.  666,  82  Atl.  842. 

Stay  of  discharge  pending  enforcement  of 
rights  against  garnishees  and  sureties  on 
garnishment  bond,  see  In  re  Maher  (D.  C, 
Ga.),  22  Am.  B.  R.  290,  169  Fed.  997. 

M.  Williams  v.  United  States  Fidelity 
and  Guaranty  Co.,  236  U.  S.  649,  34  Am. 
B.  R.  181,  69  L.  ed.  713,  revg.  11  6a.  App. 
636,  28  Am.  B.  R.  802,  76  S.  E.  1067. 

$5.  See  Holyoke  v.  Adams,  1  Hun  (N.  Y.), 
223,  and  other  cases,  poet. 

M.  McOorobs  ▼.  Allen,  18  Hun  (N.  Y.), 
190;  affd.  82  N.  Y.  114.  See  also  In  re  Al- 
bredit,  Ted.  Caa.  146;  ZoUer  y.  Janyrin,  49 
N.  H.  114. 

27.  In  re  Maaget  (D.  C,  N.  Y.),  23  Am. 
B.  B.  14,  173  Fed.  232 :  Schnnad:  ▼.  Art 
Novelty  Co.  (6up.  Ct^  Ct),  84  Conn.  331, 


26  Am.   B.  R  731,  80  Atl.  290.     See  Am. 
Bankr.  Dig.  I  1144. 

Special  judgment  against  bankrupt  and 
action  against  surety. —  In  U.  S.  Wind  En- 

fine  ft  Pump  Co.  y.  North  Pennsylvania 
ron  Co.,  227  Pa.  St.  262,  76  Atl.  1004,  in 
considering  the  question,  "  Is  there  anything 
in  the  law  or  pratice  of  Pennsylvania  to  pre- 
vent or  diecountenance  a  special  judgment 
against  one  discharged  in  bankruptcy?  "  the 
court  said:  "The  appellee  has  secured  its 
discharge,  and  its  personal  liability  is  gone; 
but  that  does  not  constitute  any  reason  why 
a  judgment  against  it  should  not  be  entered 
for  the  specisi  purpose  of  fixing  and  enforc- 
ing the  liability  of  the  surety.  The  surety 
took  the  risk  of  appellee's  insolvency,  a  risk 
that  the  appellant  was  supposedljr  protected 
against  by  the  very  bond  in  question.  So  it 
would  be  most  unfair,  to  allow  the  substi- 
tution of  the  bond  for  ihe  goods  attached, 
and  then  to  deny  the  formal  relief  necessary 
in  order  to  enforce  its  terms  against  the 
surety.  There  is  nothing  in  our  laws  or 
practice  or  in  the  announced  public  policy 
of  the  State  to  require  such  a  ruling.*^  See 
also  In  re  Marshall  Paper  Co.  (C.  C.  A.,  let 
Cir.),  4  Am.  B.  R.  468,  102  Fed.  872,  43 
C.  C.  A.  38;  Holyoke  y.  Adams,  69  N.  Y. 
233;  Brown  v.  Antezak  (Mich.),  164  Mich. 
110,  25  Am.  B.  R.  898,  128  N.  W.  774;  Ken- 
drick  &  Roberts  y.  Warren  Bros.,  110  Md. 
47,  72,  72  Atl.  461. 

Sureties  on  attachment  bonds. —  Where  in 
a  suit  in  attachment  a  claimant  of  the  prop- 
erty attached  gives  bond  with  sureties  and 
takes  possession  of  the  property,  a  diachaige 
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until  judgment  in  the  principal  action,  by  allowing  a  stay  or  a  plea  in  bar, 
relieved  the  snreties.'^  The  latter  seems  to  have  been  the  view  of  the  Supreme 
Court,  though  its  decision  is  not  authoritative.^  This  latter  view  was  adopted 
in  a  recent  decision  in  Maryland  where  the  attachment  was  granted  within 
four  months  of  the  lidjudication,'^  and  in  Louisiana  it  has  been  held,  where 
the  property  of  the  debtor  was  attached  and  released  on  bond  less  than  four 
months  before  he  was  adjudged  a  bankrupt,  and  the  debtor  was  discharged, 
that  the  surely  on  the  bond  was  released  from  all  liability.*^  A  similar  result 
has  been  readied  in  reference  to  a  bond  given  to  discharge  a  garnishment  in 
an  action  against  the  bankrupt  upon  a  claim  provable  in  bankruptcy  at  tibe 
time  of  his  discharge,  commenced  witibin  the  four  months'  period  and  pending 
at  the  time  of  his  discharge.^  In  sudi  case  the  surety  is  relieved,  not  because 
of  the  discharge  of  the  bankrupt,  but  because  the  lien  acquired  by  the  garnish- 


in  bankruptcy  of  the  Qlaimant  before  trial 
of  the  suit  does  not  release  him  and  his 
sureties  on  the  bond.  Sanderson  t.  Buckley 
(Miss.  Sup.  Ot),  87  Am.  B.  B.  379,  72  So. 
148. 

Where  a  suit  has  been  commenced  more 
than  four  months  prior  to  the  bankruptcy  of 
defendant  by  attachment  of  defendant's  per- 
sonal oroperty,  which  attachment  was  dis- 
chargea  upon'  the  giving  of  a  bond  oondi- 
tionM  for  tne  payment  of  any  judgment  that 
might  be  recoveVed,  defendant's  discharge  in 
bankruptcy,  duly  pleaded  by  him,  is  not  a 
bar  to  the  prosecution  of  the  Buit  to  judg- 
ment, although  a  judgment  therein  could  not 
be  enforced  against  defendant  and  the  only 
effect  thereof  would  be  to  enable  plaintiff 
to  charge  the  sureties  on  the  att-achment 
bond.  In  such  case  the  court  can  render  a 
special  judgment,  with  a  perpetual  stay  of 
execution  against  defendant,  for  the  purpose 
of  enabling  the  plaintiff  to  bring  suit  against 
the  sureties  on  the  attachment  bond.  But- 
terick  Pub.  Oo.  ▼.  Bowen  Co.  (R.  I.  Sup. 
Ct),  33  R.  I.  40,  26  Am.  B.  R.  718,  80  Atl. 
277. 

as.  Hamilton  v.  Bryant,  114  Mass.  643; 
Braley  v.  Boomer,  116  Mass.  527;  Johnson 
T.  Collins,  117  Mass.  343.  Although  under 
a  subsequent  Massachusetts  statute  a  special 
judgment  is  authorized  which  seems  to 
change  the  rule  laid  down  in  the  preceding 
eases.  Rosenthal  y.  Nore,  175  Mass.  550,  56 
K.  £.  884. 

29.  Wolf  V.  Stix,  90  U.  S.  1,  23  L.  ed.  146 ; 
Hill  ▼.  Harding,  107  U.  S.  681,  27  L.  ed.  493, 
is  a  case  where  the  attachment  was  before 
the  interdicted  x>eriod. 

80.  Orook-'Homer  Co.  t.  Gilpin  (Md.  Ct. 
of  App.),  112  Md.  1,  23  Am.  B.  R.  350,  75 
Atl.  1049. 

The  dittittctioa  between  the  two  views  is 
explained  in  Schunack  y.  Art  Metal  Novelty 
Co.  (Sup.  Ct.,  Ct.),  84  Conn.  331,  26  Am. 
B.  R.  731.  80  AU.  290,  as  follows:  "  In  Kew 
York  the  attachment  is  r^arded  as  not  only 
non-existent,  but  as  possessing  no  other  im- 
portance in  the  situation  than  as  if  it  had 
never  existed.  The  Maryland  court,  on  the 
contrary,  discovers  such  a  relation  between 


the  bond  and  the  attachment  by  virtue  of 
the  office  of  the  former  imder  the  statote, 
and  of  its  compulsory  substitution  for  the 
attachment  by  the  operation  of  the  ma- 
chinery of  the  law,  set  in  motion  as  a  stat- 
utory incident  of  the  attachment,  as  to  en- 
title the  bond  to  be  regarded  in  the  eye  of  the 
law  as  dependent  for  its  life  and  efflcieney 
upon  the  life  and  effideney  of  the  attach- 
ment." 

81.  Windisch-Muhlhauser  Brewing  Oo,  v. 
Simms  (Sup.  Ct.,  La.),  129  La.  184,  26  Am. 
B.  R.  714,  55  La.  739,  in  which  the  court 
said:  ''Section  16  of  the  Bankruptcy  Act 
of  1898  merely  recognizes  this  general  rule 
of  law.  Section  67-f  of  the  same  statute, 
however,  strikes  with  nullity  all  levies,  at- 
tachments, or  liens  obtained  through  l^al 
proceedings  against  an  insolvent  at  any  time 
within  four  months  prior  to  the  filing  of  a 
petition  in  bankruptcy  in  case  he  is  adjudged 
a  bankrupt.  It  is  difficult  to  conceive  how 
attachment  proceedings  thus  pronounced  null 
and  void  can  nroduce  any  legal  effect.  The 
attachment  being  dissolved  by  operation  of 
the  statute,  nothing  is  left  but  a  suit  m  per- 
Bonam  which  is  stayed  by  the  pendency  of 
the  bankruptcy  proceedings.  In  such  a  case, 
the  subsequent  discharge  of  tiie  debtor  ex- 
tinguishes the  obligation  on  which  the  suit 
was  based,  and  renders  it  legally  impossible 
for  the  creditor  to  recover  juc^^ent  against 
his  former  debtor.  Where  an  attachment  is 
released  on  bond,  the  condition  is  that  the 
defendant  will  satisfy  such  judgment,  to  the 
value  of  the  property  attached,  as  may  be 
rendered  against  him  in  the  pending  suit. 
C.  P.  art.  259.  Ko  proceeding  can  be  had 
against  the  surety  on  such  a  bond  until  after 
the  judgment  has  been  rendered  against  the 
defendant,  and  execution  issued  thereon,  and 
a  return  of  nuUa  bona  made  by  the  sheriff. 
Id.  Where  no  judgment  can  be  rendered 
and  executed  agunst  the  defendant  in  at- 
tachment, the  statutory  liability  of  the 
surety  on  the  release  bond  can  never  arise." 

82.  Klipstdn  ▼.  ABen  Ides  Cb.  fC.  C.  A., 
5th  CIr.),  14  Am.  B.  R.  15,  136  Fed.  386, 
approFsd  in  In  re  Mercedes  Import  Co.  (D. 
Cf.,  N.  Y.),  20  Am.  B.  ».  648. 
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ment  is  avoided  by  the  bankruptcy  proceedings,  which  destroyed  the  r^nedj 
by  which  a  judgment  can  be  recovered  against  the  bankrupt^ 

d*  Appeal,  replevin,  and  jaU  bonds.-*  If  the  law  of  the  State  does  not  permit 
the  discharge  to  be  pleaded  in  the  appellate  court,  the  discharge  of  the  prin- 
cipal does  not  relieve  the  surety  of  an  appeal  bond.  If  it  may  be  pleaded  in 
such  court,  no  final  judgment  being  possible  against  the  principal,  the  surety 
is  relieved.^  Replevin  bonds  being  merely  for  the  return  of  a  chattel  in  kind 
or  value,  and  the  trustee  having  succeeded  to  the  bankrupt's  interest,  the  dis- 
charge cannot  be  pleaded  in  bar ;  the  liability  of  the  surety  may  thus  ultimatdj 
be  fixed,  and  the  discharge  does  not  release  it.^  In  bail  bonds,  the  rule  is  well 
settled  that,  if  there  has  been  no  breach  of  the  conditions  before  dischaige 
granted,  the  sureties  will  be  released,  but,  if  there  has,  then  a  liability  has 
accrued  which  may  still  be  enforced  pro  tanto  against  them.^  A  like  doctrine 
saves  to  those  interested  the  liabilities  of  sureties  on  administrator's  and 
guardian's  bonds,  and  the  like.^  It  is  thought,  however,  that  a  court  of  bank- 
ruptcy will  stay  proceedings  in  most  of  the  suits  in  which  any  of  the  bonds 
mentioned  in  this  paragraph  have  been  given,  at  least  until  the  creditor  has 
had  reasonable  opportunity  to  ascertain  and  collect  his  dividend ;  this  that  he 
may  apply  the  same  in  reduction  of  the  amount  due  from  the  sureties  before 
entering  up  judgment  against  them.^ 

e.  Of  direetort  of  corporations. —  Directors  are  sureties  in  a  qualified  sense 
only.  Being  such,  they  are,  however,  within  the  intendment  of  this  section 
of  the  law,  and  are  not  released  by  the  diecharge  of  their  corporation  from 
any  liability  to  its  creditors  given  by  law.** 


83.  Klipstein  v.  Allen  Miles  Co.  (C.  C.  A.» 
Sth  Cir.),  14  Am.  B.  R.  15,  136  Fed.  385. 

Si.  Kiiapp  V.  Anderson,  71  N.  Y.  466; 
Flagg  V.  Tyler,  6  Mass.  32;  Hall  v.  Fowler, 
6  Hill,  630;  Odell  v.  Wootten,  38  Ga.  225. 
And  see  Goyer  Co.  v.  Jones,  79  Misc.  253, 
S  An&.  B.  R.  437|  30  So.  651;  Sprague,  Werner 
A  Co.  v.  Fisher  (Mich.  Sup.  Ct.),  40  Am.  B. 
R.  750»  165  N.  W.  S58.  See  Am.  Bankr.  Dig. 
I  1145. 

IMidiarfe  pending  appeal. —  Where  pending 
an  appeal  from  a  juc^^ment  of  a  justice's 
eourt  against  him,  the  defendant  is  dis- 
charged in  bankruptcy,  and  he  pleads  his  dis- 
then  rendered  in  his  favor,  the  surety  upon 
charge  in  the  higher  court,  and  judgment  is 
the  appeal  bond  conditioned  to  pay  such 
judgment  as  may  be  rendered  against  the  de- 
fendant is  not  liable.  Goyer  Co.  t.  Jones,  70 
Miss.  253,  8  Anu  B.  R.  437,  30  So.  651. 
Compare  Bailey  v.  Reeves  (Sup.  Ct.  Miss.)> 
103  Miss.  438,  28  Am.  B.  R.  850,  59  So.  800. 

A  surety  on  an  appeal  bond  is  liable 
thereon,  although  his  principal,  the  judgment 
debtor,  was  relieved  from  the  payment  of  the 
judgment  by  his  discharge  in  bankruptcy. 
Where  a  statutory  bond  is  given  in  an  appeal 
to  the  District  Court  from  a  judgment  of  a 
city  court    (Kans.   Gen.  St.   1909,   ||   64SS, 


6493),  and  the  appeal  is  dismissed  for  waat 
of  prosecution,  the  subsequent  disdiaige  of 

the  appellants  by  virtue  of  the  Bankruptcy 
Act  does  not  bar  an  action  against  the  surety 
on  the  appeal  bond.  Failor  v.  Wehe  (Kaa. 
Sup.  Ct.),  87  Am.  B.  B.  811,  158  Pac  74. 

56.  Flaffg  V.  Tyler,  6  Maaa  82.  Compare  •!•• 
Pinkard  v.  WilUs,  24  Tex.  dr.  App.  69.  67  S. 
W.  891 ;  De  Loach  v.  Kennedy  (Ga.  Ct.  of  App.). 
43  Am.  B.  R.  658,  S9  8.  B.  814,  citing  Collier 
on  Bankruptcy  (11th  ed.),  420;  Steinbaner  A 
Wight,  Inc.  V.  Robin  Adair  (Ga.  Ct  of  App.), 
40  Am.  B.  B.  160  (trover  bond). 

SS.  Olcott  V.  LUly,  4  Johns.  (N.  T.).  ¥01 
Richardson  v.  Mclntyre,  4  Wash.  C  C  411: 
Bennett  v.  Alexander,  1  Cranch  C.  C  90;  ClaMa 
V.  Coogan,  48  N.  H.  411. 

57.  Miller  v.  Gillespie,  60  Ho.  220:  Jonm  v. 
Knox,  8  N.  B.  B.  669 ;  Belts  v.  People,  16  N.  B. 
B.  10;  Jones  v.  Bnssell.  44  Ga.  460.  But  sea 
Mayor  v.  Walker,  11  N.  B.  R.  478.  Comptre 
also  Baer  v.  Grell  (Mnn.  Ct.,  N.  T.),  6  Am.  B 
R.  428;  Goding  v.  Rosenthal,  180  Mass.  4S»  O 
N.  B.  222. 

Aotion  for  eseapow— The  fact  that  since  the 
commencement  of  an  action  against  a  sheriff 
for  the  escape  of  a  judgment  debtor,  arrested 
upon  a  body  execution,  the  debtor  has  bees 
discharged  in  bankruptcy  is  no  defense.  Bser 
V.  GreU  (Man.  Ct.,  N.  T.),  6  Am.  B.  B.  428. 

8S.  In  re  MarUn  (D.  C,  N.  Y.),  6  Am.  B.  B. 
428,  106  Fed.  763. 

S9.  In  re  Marshall  Paper  Co.  (D.  C,  Mass.,  t 
Am.  B.  R.  668,  96  Fed.  419;  a.  e.,  on  appeal  < 
Am.  B.  R.  468,  102  Fed.  872.  Compare  f  4-b  ae 
amended  by  the  act  of  1908^ 


SECTION     SEVENTEEN. 


DEBTS  NOT  AFFECTED  BT  A  DISCHARGE. 

§  17.  Debts  not  AfFected  by  a  Discharge.— a  A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts,  except 
such  as  (1)  are  due  as  a  tax  levied  by  the  United  States,  the  State, 
county,  district,  or  municipality  in  which  he  resides;  (2)  are^  lidbiliUes* 
for^  obtaining  property  by  false  pretenses  or  false  representations, 
or  for  wilful  and  malicious  injuries  to  the  person  or  property  of 
another,  or  for  alimony  due  or  to  become  due,  or  for  maintenance  or 
support  of  wife  or  child,  or  for  seduction  of  an  unmarried  female,  or 
for  breach  of  promise  of  marriage  accompanied  by  seduction  #r 
for  criminal  conversation;*  (3)  have  not  been  duly  scheduled  in  time 
for  proof  and  allowance,  with  the  name  of  the  creditor  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge  of  the 
proceedings  in  bankruptcy;  or  (4)  were  created  by  his  fraud,  embezzle- 
ment, misappropriation,  or  defalcation  while  acting  as  an  officer  or  in 
any  fiduciary  capacity. 


Aaalogoiia  proviBions:  In  U.  S.:  As  to  discharge  being  a  release,  Act  of  1867,  |  34,  R.  6., 
i  5110;  Act  of  1841,  f  4;  Act  of  1800,  I  34;  Ab  to  debts  not  affected  by  a  discharge, 
Act  of  1867,  I  33,  R.  S.,  §  5117;  Act  of  1841,  |  1;  As  to  effect  on  taxes,  Act  of  1867, 
I  28,  R.  S.,  I  5101 ;  Act  of  1800,  §  62. 

In  Eng.:  As  to  discharge  being  a  release,  Act  of  1883,  §  ?0  (3) ;  As  to  debts  not 
affected  by  a  discharge,  Act  of  1883,  §  30  (1) ;  Act  of  1890,  §  10. 

In  Can.:    Act  of  1919,  S  61. 

Cross-ieferences:    To  the  law:    Duty  of  bankrupt  to  Bdiedole  debts,  i  7-a(8). 

Composition,  not  to  be  confirmed  if  bankrupt  guilty  of  acts  barring  disdiacge* 

I  12-d. 
Setting  aside  composition  for  fraud,  |  13. 
Discharge,  when  granted,  §  14-b. 
Revocation  of  discharge  for  fraud,  f  15. 
Offenses  under  the  bankruptcy  act,  {  20-b. 
Proof  and  allowance  of  claims,  {  63. 
Taxes  to  be  paid,  §  64*a. 

1.  Here    the    words    ''judgments    in    ac-  S.  Here   the   words    "frauds,    or"    were 

lions,"  in  the  original  law  were  stricken      stricken  oat  by  the  amendatory  act  of  1003. 
out  by  the  amendatory  act  of  1903  and  the 
word  "liabilities"  substituted  therefor. 


•Amendments  of  1903  in  italics,  except  that  the  words  "  or  for  breach  of  promise  of 
marriage  accompanied  by  seduction,"  were  inserted  by  amendment  of  1917,  approved  Harch 
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SYNOPSIS   OF   SECTION. 

DBaTB   HOT   AFFBCTBD   BY   A   DISOBAR€»« 

L  Coovumtive  Legisktioii  and  Scope  of  Sectioa,  423. 

a.  Excepted  debts  in  England  and  Canada,  428. 

b.  Under  our  law  of  1867 y  423. 

c.  Scope  of  section,  423. 

(1)  In  qenbeal,  423. 

(2)  Pboof  of  non-dischabgxable  debt,  424. 
d.  Determining  effect  of  discharge,  424. 

n.  What  Debts  Are  Dischargeable,  425. 

a.  Provable  debts,  425. 

(1)  In  general,  425. 

(2)  Debts  susceptible  of  pboof,  but  disallowed,  425. 

(3)  Judgment  debts,  426. 

(4)  Fines,  penalties  and  debts  due  goybrnmbnt,  426. 

b.  As  dependent  on  the  person  claiming,  427. 

c.  As  dependent  on  the  nature  of  the  liability,  427. 

(1)  LiABiUTT  for  torts,  427. 

(I)  In  generalf  427. 
(II)  Effect  of  amendment  of  1908,  427. 
(Ill)  Lddbilities  which  care  dischargeable,  428. 

(2)  Liabilities  for  conversion,  428. 

(3)  Liabilities  for  breach  of  promise  of  marriage,  490l 

(4)  Support  of  wife  and  children,  430. 

(5)  Liability  of  factor,  431. 

(6)  Liability  of  stockholders,  directors,  and  partners,  431. 

in.  Debts  Not  Dischargeable!  431. 

a.  Taxes,  431. 

b.  Liabilities  for  certain  specified  acts,  432. 

(1)  In  general,  432. 

(2)  Effect  of  amendment  of  1903,  432. 

(3)  Liabilities  for  fraud,  432. 

(4)  Property  obtained  by  false   pretenses  or   false   repre- 

sentations, 434. 

(5)  Wilful  and  malicious  injuries  to  the  person  or  property 

of  another,  436. 
(I)  In  general,  436. 
(II)  Wilful  and  malicious,  436. 
(Ill)  Judgmerds  for  personal  injuries,  438. 

(6)  Alimony  due  or  to  become  due,  438. 

(7)  Maintenance  or  sxtpport  of  wife  or  child,  439. 

(8)  Seduction  of  an  unmarried  female,  440. 

(9)  Criminal  conversation,  440. 

(10)  Other  wilful  and  malicious  injuries,  440. 


i  17.]  SoopB  OF  Skction*  423 

HL  Debts  Hot  DiadiaigMble— Continued. 
0.  DeUa  noi  sdwdukd,  441. 

(1)  In  QBNXBALy  441. 

(2)  NaMB  and  ADDBXBS  of  GBBDnOB,  441. 

(3)  NoncB  OB  knowlbdob;  pboof,  443. 
d.  Fiduciary  debts,  444. 
(1)  In  gbnebal,  444. 

(2)  CIONBTBUCnON    OF   WOBDS    "  WHILB   ACTINO   A8   AN    OFFICER   OR 
IN  ANT  FEDUCIART  GAPAGITr/'  445. 

(3)  Who  abb  FmuciABT  dbbtobs,  445. 

IV.  Pleading  Dischaige,  44& 

a.  In  general,  448. 

b.  A$  deifendent  on  Ume,  448. 

V.  Revival  of  XMachaiKed  Debt  by  Hew  Rromiae,  449.. 


L    OOMPA&ATIVX  LIOISLATION  AHD  SOOPV  OF  ncnON. 

a.  Excepted  debts  in  England  and  Canada. —  The  English  act  of  1888  pro- 
Tided  broadly  that  all  provable  debts  shall  be  released  by  the  discharge,  except, 
in  snbetance^  (a)  a  recognizance,  or  (b)  any  debt  to  the  crown  or  for  an  offense 
or  any  liability  on  a  bail  bond  given  for  the  appearance  of  a  person  charged 
with  an  offense  against  a  statute  relating  to  the  public  revenuesy  or  (c)  any 
debt  or  liability  incurred  by  means  of  fraud  or  fraudulent  breach  of  trust. 
The  amendatory  act  of  1890  excepted  also  any  liability  under  a  judgment 
for  seduction,  support,  or  criminal  conversation.  Save  in  its  silence  as  to 
debts  not  scheduled,  therefore,  the  English  statute  is  not  materially  different 
from  ours.  Fseful  precedents  will  be  found  in  the  reported  cases  under  the 
English  law.'  In  Canada  the  excepted  debts  are  aimilar  to  those  just  men- 
tioned in  England  with  the  addition  of  debts  for  necessaries  of  life.'^ 

b.  TTnd^  our  law  of  1867. —  The  differences  between  the  analogous  clause 
in  the  former  law  and  that  now  under  discussion  will  appear  in  subsequent 
paragraphs.  The  effect  of  a  discharge  on  the  liability  of  co-debtors  has 
been  considered  in  the  previous  section.  Aside  from  this,  the  former  law^ 
excepted  from  the  discharge  only  (a)  fraudulent  debts  and  (b)  fiduciary 
debts.  Fiduciary  debts  only  were  excepted  by  the  law  of  1841,  though  a 
disdiarge  could  be  impeached  for  fraud  or  wilful  concealment  of  property 
wherever  pleaded.^  There  were  no  excepted  classes,  save  debts  to  the  United 
States,  recognized  by  the  law  of  1800.^  The  tendency  is  clearly  to  increase 
the  exceptions ;  this  tendency  kr^oping  pace  with  the  widening  out  of  the  mean- 
ing of  the  word  '*  debt."  In  both  these  directions,  the  present  law,  as  amended 
in  1903,  has  gone  further  than  any  other  bankruptcy  law. 

c.  Scope  of  section. —  ( 1 )  In  general. — This  section  and  section  fourteen 
on  *' Discharges,"  and  section  sixty-three,  on  "Provable  Debts,"  should  be 
read  together.''    There  are  no  ambiguous  or  doubtfnl  words  or  phrases  in 

5.  See  Baldwin  on  Bankruptcy   (8th  ed.).  pp.  6.  Act  of  1800,  |  62. 

4N)8-612.  and  caaea  cited.  7.  Crawford  t.  Burke,  196  U.  S.  176,  12  Am. 

Stt.  Canadian  Bankr.  Act  of  1919.  I  61.  B.  R.  609,  49  L.  Bd.  147:  Kataenatein  t.  Raid, 

4.  Act  of  1867,  I  88.  R.  8.,  I  6,117.  M!?^?^   i«^-  ^/^    ?^«  \\^''^^S^\J^.I?^- 

6.  Act  of  1841,  II  1,  4.  Ctr.  App.  106^  16  Am.  B.  R.  740.  91  8.  W.  860. 
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this  section^  nor  do  its  provisions,  when  naturally  and  fairly  read,  clash  in 
any  particular  with  those  of  §  63-a.  While  §  17  limits  the  exception  fnna 
the  operation  of  a  discharge  to  such  of  the  demands  or  liabilities  as  are 
''  provable  debts/'  §  63-a  limits  provability  to  the  classes  of  demands  or  lia- 
bilities therein  defined.^  In  view  of  the  well  known  purposes  of  the  bank- 
ruptcy law,  exceptions  to  the  operation  of  a  discharge  thereunder  ahould  be 
confined  to  those  plainly  expressed  therein.^ 

(2)  Pboof  of  non-dischabgsablb  debt. —  The  effect  of  the  discharge 
is  declared  by  prescribing  that  only  provable  debts  shall  be  released,  and  then 
that  even  certain  provable  debts  shall  be  excepted.  It  follows,  therefore,, 
that  dividends  may  be  paid  on  a  debt,  and  yet  it  be  not  affected  by  a  dis- 
charge. In  this  connection,  the  practitioner  should  also  bear  in  mind  the 
following  familiar  rules:  The  discharge  is  available  as  a  plea  in  bar  in  a 
suit  on  the  debt,  no  more;  and,  therdore,  does  not  affect  vested  liens  on 
the  bankrupt's  property.  Nor  is  it  material  whether  the  debt  was  proved ;  if 
it  could  have  been  proved,  it  will  be  discharged.^^  But,  the  present  law  con* 
taining  no  provision  that  the  proving  of  a  debt  shall  constitute  a  waiver  of 
other  remedies,  the  creditor  loses  no  remedy  by  proving;  and,  unless  a  dis- 
charge is  granted  and  pleaded,  a  subsequent  suit  can  be  maintained.^ 

d.  Determining  effect  of  discharge. —  The  court  in  which  the  debt  is  pro- 
ceeded on  is  the  only  proper  forum  to  determine  whether  a  discharge  releases 
sudi  debt^  This  was  not  so  under  the  former  law.  Nor  have  the  courts 
under  the  present  law,  always  recognized  this  distinction  between  the  two 
statutes.^  Thus,  a  discharge  should  be  granted  even  if  the  only  debt  scheduled 
is  clearly  not  dischargeable.^^  But  the  Federal  courts  are  often  asked  to  pass 
upon  the  effect  of  discharges  not  yet  granted,  as  where  application  is  made  to 
stay  a  suit  on  a  debt  to  which,  it  is  claimed,  the  discharge  will  prove  a  bar. 
In  so  doing,  such  court  will  usually  determine  tiie  question  in  accordance  with 
the  law  and  decisions  of  the  State  in  which  the  debt  originated,  though,  if 
that  law  conflicts  with  the  bankruptcy  law,  the  latter  will  control.^  Where 
the  bankrupt  is  sued  on  a  debt  existing  at  the  time  of  filing  the  petition,  the 
introduction  of  tJie  order  of  discharge  makes  out  a  prima  facie  defense,  the 
burden  then  being  cast  upon  the  plaintiff  to  show  that,  because  of  the  nature 
of  the  claim,  failure  to  give  notice  or  other  statutory  reason,  the  debt  sued 
on  was  by  law  excepted  from  the  operation  of  the  discharge.^^  If  the  debt 
has  been  reduced  to  judgment,  the  Federal  court,  while  not  bound  by  the 


8.  Matter  of  United  Button  €k>.  (D.  C, 
DeL),  16  Am.  B.  R.  390,  140  Fed.  496;  aifd. 
17  Am.  B.  R.  566,  149  Fed.  48. 

9.  Gleason  v.  Shaw,  236  U.  S.  568,  34  Am. 
B.  K.  177,  169  L.  ed.  717,  affg.  28  Am.  B.  R. 
473,   196   Fed.   359. 

10.  See  Dean  v.  Justices  (Sup.  €t.,  Mass.), 
173  Mass.  453,  2  Am.  B.  K.  163,  63  N.  E.  893; 
In  re  Stansfield,  Fed.  Gas.  13,294;  Lamb  ▼. 
Brown,  Fed.  Gas.  8,011;  In  re  Kuffler    (D. 

<?.,  N.  Y.),  18  Am.  B.  R.  687,  153  Fed.  667. 

11.  EHngee  ▼.  Becker,  Fed.  Oae.  3,919; 
Whitney  ▼.  Gtafts,  10  Mase.  23. 

IS.  In  re  Blumberg  (D.  G.,  Tenn.),  1  Am. 
B.  R.  633,  94  Fed.  476;  In  re  Rhutassel  (D. 
€.,  Iowa),  2  Am.  B.  B.  697,  96  Fed.  597; 
In  re  Thomas  (D.  C,  Iowa),  1  Am.  B.  R. 


616,  92  Fed.  912;  In  re  Mussey  (D.  C, 
Mass.),  3  Am.  B.  R.  692,  99  Fed.  71,  holding 
that  the  scope  of  a  bankruptcy  disdiarge  as 
affecting  debts  proved  in  a  prior  insolvency 
proceeding  must  be  left  for  detennination  to 
the  creditors'  suits  to  enforce  su<^  debts. 

18.  Gompare  Audubon  ▼.  Shufelt,  181  U. 
S.  575,  5  Am.  B.  R.  829,  45  L.  ed.  1009. 

14.  In  re  McOuthy  (D.  C..  Dl.),  7  Am. 
B.  R.  40,  111  Fed.  151;  In  re  Tinker  (D.  C. 
N.  Y.),  3  Am.  B.  R.  680.  99  Fed.  79.  Con- 
trai  In  re  Maples  (D.  G.,  Mont.),  6  Am.  B. 
R.  426,  106  Fed.  919. 

16.  Woolsey  ▼.  Gade,  16  N.  B.  R.  288. 

16.  Kreitlein  v.  Ferger,  238  U.  S.  31,  84 
Am.  B.  R.  862,  69  L.  Ed.  1184,  revg.  62  Ind. 
App.  199,  28  Am.  B.  R.  908,  97  N.  E.  819. 
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i€oitals  of  the  judgment,  will  uflually  determine  the  nature  of  the  action  from 
the  record  of  the  State  court/^  and  stay  or  refuse  a  stay  accordingly.^ 

U.    WHAT  DEBTS  ARE  DISCHASGEABLB. 

a.  Provable  debts. —  ( 1 )  In  aairaBAL. —  Only  provable  debts  are  discharge- 
able.^ If  the  debt  falls  within  the  cat^ory  of  provable  debts  enumerated  in 
§  6S-a,  it  is  quite  as  clearly  covered  by  the  discharge,  unless  within  the  excepted 
classes.^  An  imliquidated  claim,  which  might  have  been  liquidated  and 
proved  under  §  63-b,  is  discharged.^  A  surety  debt,  as  in  the  case  of  the  lia- 
bility of  the  bankrupt  on  a  bond  to  secure  the  performance  of  a  building  con- 
tract, is  discharged  as  to  the  bankrupt  principal  thereon,  and  the  surety  is 
subrogated  to  the  rights  of  the  creditor.^  Since  only  provable  debts  are  dis- 
^sharged,  none  post-dating  the  petition  in  bankruptcy  are  affected  by  the  dis- 
^arge.^  The  fact  that  the  debtor's  sole  purpose  in  going  into  bankruptcy  was 
to  discharge  a  particular  debt  will  not  affect  the  validity  of  the  discharge 
when  obtained.^  Reference  should  be  made  to  §  63a  and  the  cases  cited  there- 
xmder  for  the  purpose  of  determining  whether  a  debt  is  dischargeable  as 
provable.  It  will  not  be  feasible  in  this  place  to  declare  more  than  a  few 
general  principles  in  respect  to  provable  debts. 

(2)  Dbbts  susceptible  of  proof,  but  dibaixowbd. —  Provable  debts  here 
referred  to  are  not  necessarily  those  which  have  been  proved;  debts  susceptible 
of  being  proved  under  the  act  are  included.*^  A  debt  which  is  disallowed 
because  without  foundation  is  not  therefore  non-provabla  The  court  may 
determine  whether  an  alleged  claim  against  a  bankrupt's  estate  is  valid,  and  if 


«« 


17.  Knott  V.  Putnam  (D.  C,  Vt.),  «  Am- 
B.  R.  80,  107  Fed.  907,  and  many  cases,  post, 
in  this  section.  Compare  Bumham  v.  Pid- 
«ock,  58  N.  Y.  App.  Div.  273,  5  Am.  B.  R. 
590,  68  N.  Y.  Supp.  1007;  In  re  Bullis,  68 
Appw  Diy.  508,  7  Am.  B.  R.  238,  62  N.  Y. 
Snppw  1047,  affd.  171  N.  Y.  689;  Barnes  Mfg. 
Co.  V.  Norden  (Sup.  Ct.,  N.  J.),  67  N.  J. 
Law  493,  7  Am.  B.  R.  553,  51  Atl.  454;  Berry 
Y.  Jackson  (Sup.  Ct.  Ga.),  115  Ga.  196,  8 
Am.  B.  R.  485,  41  S.  E.  698;  In  re  Patterson, 
Fed.  Cas.  10,817;  In  re  Whitehouse,  Fed. 
Cas.  17,564;  Warner  ▼.  Cronkhlte,  Fed.  Gas. 
17,180. 

IS.  For  additional  discussion  of  effect  of 
discharge,    see    this    section,    post,    subtitle 
Pleading  Discharge,''  p.  448. 

19.  See  Bankr.  Act,  fi  63.  In  re  American 
Vacuum  Cleaner  Co.  (D.  C,  N.  J).,  26  Am. 
B.  R.  6(21,  192  Fed.  939;  Almond  ▼.  Coalson 
<6a.  Ct.  of  App.),  43  Am.  B.  R.  674,  99  S.  E. 
707.  For  interesting  case  see  Graham  ▼. 
Richardson  (Sup.  Ct.,  Ga.),  115  Ga.  1002,  8 
Am.  B.  R.  700,  42  S.  E.  374,  holding  that  a 
debt  contracted  for  the  purchase  price  of 
personalty  is  released,  there  being  no 
Tendor's  Uen. 

Provable  debts  will  be  discharged  especially 
where  they  are  included  in  the  present  sched- 
ules, unless  excepted  from  the  discharge  in 
terms;  that  is,  "specifically'*  named  as  ex- 
cepted. In  re  Kiiffler  (D.  C,  N.  Y.).  19  Am.  B. 
B.  181,  158  Fed.  667. 

SO.  Tindle  v.  Blrkett  (Ct.  App.,  N.  Y.),  15 
Am.  B.  R.  179.  183  N.  Y.  267,  affd.  206  U.  8. 
188.  18  Am.  B.  E.  121,  51  L.  Bd.  762;  Crawford 
▼.  Borke,  195  U.  S.  176,  12  Am.  B.  B.  659.  666,  49 


L.  ed.  147;  In  re  United  Button  Co.  (D.  C, 
Del.),  16  Am.  B.  R.  899,  140  Fed.  495;  Bank  of 
La  Fayette  t.  Phipps  (Ga.  Ct.  of  App.),  44 
Am.  B.  R.  663,  101  8.  B.  696. 

St  A  "provable  debt/'  as  nsed  in  section 
17  of  the  bankruptcy  act,  means  any  claim 
that  the  creditor  may  make  provable  through 
the  means  provided  by  section  63-b,  In  re 
Hilton  (D.  C,  N.  Y.),  4  Am.  B.  R.  774,  104 
Fed.  961 

tt.  Williams  et  al  t.  U.  8.  Fidelity  Co., 
236  U.  S.  649,  34  Am.  B.  R.  181,  69  L.  Ed. 
713,  revg.  18  Am.  B.  R.  802. 

as.  In  re  Burka  (D.  C,  Mo.),  6  Am.  B. 
R.  12,  104  Fed.  326;  In  re  Marcus  (D.  C, 
Mass.),  5  Am.  B.  R.  19,  104  Fed.  331;  affd. 
8.  c,  6  Am.  B.  R.  366,  105  Fed.  907;  Ruhl- 
Koblegard  Oo.  v.  Gillespie,  61  W.  Va.  664,  23 
Am.  B.  R.  643,  56  S.  E.  898. 

M.  Finnegan  v.  Hall,  36  N.  Y.  MUc.  773, 
«  Am.  B.  R.  048,  72  N.  Y.  Supp.  347. 

85.  Wood  ▼.  Carr,  113  Ey.  303,  10  Am.  B. 
R.  677,  13  S.  W.  762;  Crawford  v.  Burke, 
196  U.  S.  176,  12  Am.  B.  R.  659,  666,  49  L. 
Ed.  147,  where  the  court  said :  **  Under  this 
section,  whether  the  discharge  of  the  de- 
fendants in  bankruptcy  shall  operate  as  a 
discharge  of  the  plaintiff's  debt,  it  not  hav- 
ing been  reduced  to  judgment,  depends  upon 
the  fact  whether  the  debt  was  'provable' 
under  the  Bankruptcy  Act,  that  is,  suscept- 
ible of  being  proved."  Tindle  v.  Birkett,  205 
U.  S.  783,  18  Am.  B.  R.  121,  61  L.  Ed.  762 ; 
Clark  V.  Rogers,  228  U.  8.  534,  30  Am.  B. 
R.  39,  46,  57  L.  Ed.  953. 
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it  18  ascertained  that  there  is  no  basis  for  the  claim  it  may  be  disallowed,  bat 
this  does  not  mean,  necessarily,  that  the  claim  is  non-provable,  and  therefore 
not  diflchargeabla^  It  has  bem  held  that  a  discharge  will  not  be  granted  where 
the  only  claims  scheduled  by  the  bankrupt  are  disputed  and  not  admitted  by 
him  to  be  debts^^  but  a  claim  disputed  by  the  bankrupt  may  be  provable^  and 
if  it  is  it  follows  by  operation  of  law,  regardless  of  the  action  of  the  bankrupt 
that  it  is  dischai^eable.^ 

(8)  JuDOMBNT  DEBTS. — ^A  debt  schcdulod  in  a  bankruptcy  under  a  former 
law,  but  kept  alive  by  a  subsequent  judgment,  will,  because  provable^  be 
released.^  This  includes  judgments  entered  prior  to  bankruptcy,  provided 
sudi  judgments  are  provable  and  not  subject  to  the  exceptions,  and  all  pro- 
ceedings thereunder  are  nullified.*^  A  claim  reduced  to  judgm^it  after  die 
commencement  of  the  bankruptcy  proceedings,  althou^  not  scheduled,  may 
be  discharged,  where  the  creditor  had  actual  notice  of  tibe  bankruptcy  proceed* 
ings  in  time  to  file  and  prove  his  daim.^^ 

(4)  Fmss,  PENALTIES  AND  DEBTS  DUE  GOVBBNME17T. —  Brosd  and  aucieut 
principles  also  exclude  obligations  to  the  State  or  sovereign,  and  this,  too, 
whether  specially  excepted  by  the  law  or  not ;  thus,  fines  imposed  as  penalties 
for  crimes,**  or  for  contempt  of  court,***  the  obligation  of  the  father  of  a  bastard 


iS.  Lesser  v.  Gray,  236  U.  S.  70,  34  Am. 
B.  R.  S,  59  L.  ed.  471. 

ST.  Matter  of  Gulidc  (D.  C  N.  Y.),  26 
Am.  B.  R.  632,  190  Fed.  62,  in  which  the 
court  says:  "Two  of  the  claims  filed  in 
this  case  appear  to  be  dischargeable,  but  the 
point  is  that  the  bankrupt  does  not  admit 
that  they  are  debts.  He  may  prefer  to  get 
a  discharge  instead  of  litigating  the  claim 
on  tiie  merits ;  but  until  he  admits  that  they 
are  debts,  I  do  not  see  what  power  a  'bank- 
ruptcy court  has  to  discharge  such  contested 
claims  because  they  may  be  established  as 

debts*'' 

88.  Hargadine-McKittrick  Dry  Goods  Go. 
y.  Hudson  (C.  C.  A.,  8th  dr.),  10  Am.  B.  R. 
885,  128  Fed.  832,  holding  that  a  claim  dis- 
allowed for  the  reason  that  it  was  barred  by 
the  statute  of  limitations  before  the  adjudi- 
cation is  a  provable  debt  and  released  by 
the  bankrupt's  discharge;  the  term  "prov- 
able debts"  does  not  mean  only  such  debts 
as  are  valid  and  against  the  allowance  of 
whidi  no  defense  can  be  successfully  inter- 
posed. 

88.  In  re  Herrman  (D.  C.,  N.  Y.),  4  Am. 
B.  R.  139,  108  Fed.  753 ;  aifd.  106  Fed.  987. 
Compare  In  re  Claff  (D.  C.,  Mass.),  7  Am. 
B.  R.  128,  111  Fed.  506;  Dean  v.  Justices 
(Sup.  Ot.,  Mass.),  173  Mass.  453,  8  Am.  B. 
R.  163,  53  N.  E.  893. 

80.  Kruegel  v.  Murphy  and  Bolana  (Tex. 
av.  App.),  35  Am.  B.  R.  676,  177  S.  W. 
1018. 

81.  Release  from  subsequent  judgment.— 
In  the  case  of  Claster  v.  Soble,  88  Pa.  Super. 
Ct.  631,  10  Am.  B.  R.  446,  it  was  held  that 
in  case  a  claim  is  reduced  to  judgment,  as 
was  done  in  the  case  at  bar,  after  the  bank- 
ruptcy proceedings  had  been  commenced,  and 
sJthouffh  the  claim  was  not  scheduled,  yet, 
if  the  creditor  has  actual  knowledge  of  the 


p^mdency  of  the  bankru]>tcy  i»roeeedinn  in 
time  to  file  and  prove  his  claim,  the  nak- 
rupt  is  nevertheless  dischamd  from  all  lia- 
bility on  such  judgment.  The  court,  in  re- 
ferrmg  to  the  provisions  of  secticm  17  of  tlie 
bankruptcy  act,  says:  "  It  is  very  clear  from 
this  provision  the  plaintiffs  having  admitted 
that  they  had  knowledge  of  the  proceedings 
in  bankruptcy,  that  the  defendant  was  dis- 
charged from  all  personal  liability  on  the 
note  upon  which  the  judgment  was  entered. 
It  follows,  of  course,  that  the  judjgment  had 
no  validity,  and  that  all  proceedings  there- 
under were  absolutely  void/*  Valdosta  Guaao- 
Co.  y.  Green  ft  Sutton  (Ga.  Sup.  Ot),  44 
Am.  B.  R.  568,  101  S.  E.  638. 

A  claim,  provable  in  bankruptcy,  was  duly 
scheduled  by  a  debtor  in  voluntary  bank- 
ruptcy proceedings  instituted  in  his  true 
name,  the  correct  name  and  address  of  the 
creditor  being  given,  and  a  discharge^  in 
bankruptcy  subsequently  had.  At  the  time 
of  bankrupt's  adjudication,  there  was  pend- 
ing in  justice's  court,  an  action  on  said  claim 
by  the  creditor,  wherein,  because  of  a  mis- 
take, either  of  the  justice  or  the  creditor, 
bankrupt  was  sued  by  a  wrong  name  and 
judgment  recovered.  No  evidence  was  given 
that  the  creditor  had  ever  dealt  with  bank- 
rupt under  such  wrong  name.  It  was  held 
that  bankrupt,  by  his  discharge  in  bankroptey* 
was  released  from  the  legal  obligation  songht 
to  be  enforced  agsinst  him  under  an  execution 
on  the  judgment  obtained  in  the  Jostlce'a 
conrt  action.  Flnnell  v.  Armoura  (Sup.  Ct., 
Utah),  89  UUh,  816,  26  Am.  B.  B.  808,  117  Pae. 

48.  «    _ 

St.  In  re  Moore   (D.   C.  Ky.).  6  Am.  B.  R. 

S90,  111  red.  146.     Contra:  In  re  Alderson  (D. 

C.   W.    Va.),    8   Am.    B.    R.   644,    96    Fed.    588. 

Compare   also    People   v.    Spanldlng,   10   Paige 

(N.   Y.),  284,   and   snbseqnent  appeals,  7  HII1» 

301,  4  How.  (IT.  S.),  21. 
ftte.  Matter  of  Francisco    (D.   C,   N.  T.),  4X 

A.  B.  B.  87,  246  Fed.  210. 
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child  to  support  it  and  protect  the  community  from  that  duty,*^  and,  of  course, 
all  debts  due  a  state  so  long  as  the  latter  acts  in  a  sovereign  capacity.^  Under 
the  earlier  acts  it  was  held  that  all  debts  due  the  United  States  were  not  dis- 
chargeable, although  not  expressly  excepted,^  but  it  has  been  held  that  there 
wafl  a  deliberate  change  in  purpose  in  the  present  act  with  reference  to  debts 
due  the  United  States  and  tbat  they  are  dischargeable,  unless  for  taxes.*^ 

b.  As  dependent  on  the  person  cladming. —  While,  as  a  rule,  the  debt  of 
every  creditor  entitled  to  prove  a  claim  is  dischargeable,  yet  the  effect  of 
such  discharge  is  sometimes  limited  by  citizenship  or  the  claimant's  relation 
to  other  persons  or  business  entities.  Thus,  the  debt  of  an  alien,  whether 
resident  or  not,  is  discharged,^  though  the  discharge  cannot  be  pleaded  in  a 
foreign  court.  On  the  other  hand,  the  debt  of  an  alien  bankrupt  discharged 
by  the  courts  of  this  country  may  still  be  sued  on  here.*^  This  is  contrary  to 
the  English  rule,^  and  a  bankruptcy  agreement  between  the  two  countries 
has  oft^  been-  discussed.  If  the  bankrupt,  by  the  laws  of  his  State,  is  liable 
for  his  wife's  debts,  as  for  necessaries,  his  discharge  will  release  them.^  So 
if  a  woman  marries  after  filing  a  petition  in  bankruptcy  and  thereafter  pro- 
cures a  discharge,  such  discharge  will  not  only  release  her  but  also  her  husband. 
The  status  of  ibe  claim  is  fixed  at  the  time  of  the  petition.^  If,  on  the  other 
hand,  she  is  alone  responsible,  his  discharge  will  not  affect  her  liability.^^ 
For  the  dischargeability  of  debts  already  barred  by  the  statute  of  limitations, 
and  those  purely  contingent  at  the  time  of  the  bankruptcy,  see  under  section 
sixty-three,  post. 

0.  As  dependent  on  the  nature  of  the  liability. —  (1)  Liability  fob  torts. — 
(I)  In  general. —  Under  previous  laws,  liabilities  for  torts  were  not  discharged 
unless  in  judgment,^  and  this  though  liquidation  was  not  essential  to  bring  a 
debt  within  the  excepted  classes.  The  use  of  the  word  '^  judgment ''  in  llie 
act  passed  in  1898  seemed  to  emphasize  this  rule.  It  is  surely  still  the  law 
where  the  wrongs  relied  on  are  within  the  terms  of  subdivision  2  of  §  17.^ 

(II)  Effect  of  amendment  of  1903. —  The  amendment  of  1903  has  sub- 
stituted the  word  "liabilities"  in  place  of  the  word  "judgments."  And 
the  provision  as  it  now  stands  affords  some  basis  for  llie  claim  lliat  the 
exception  from  the  operation  of  the  discharge  of  particular  liabilities  for  torts 
implies  that  such  liabilities  in  general  are  not  discharged*  But  this  implica- 
tion does  not  carry  far.  The  amendment  was  to  an  exception  in  the  statute 
which  states  what  debts  shall  not  be  discharged  rather  than  what  shall  be. 
A  negative  provision  that  liabilities  for  certain  torts  shall  not  be  discharged, 
does  not  of  itself  make  all  other  tort  liabilities  provable  debts.  Although  the 
language  is  not  wholly  in  harmony  with  the  other  sections  of  the  act,  it  is 
apparent  that  Congress  intended  by  the  amendment  to  preclude  the  possibility 
of  claims  for  certain  torts  being  discharged,  whether  reduced  to  judgment  or 
not.  But  there  is  no  evident  intention  to  bring  in  claims  for  torts  which  were 
never  provable  under  the  earlier  bankruptcy  act^    When,  however,  the  tort 


aj.  In  re  Bakor  (D.  C,  Kan.),  3  Am.  B.  K. 
101,  96  Fed.  964;  Hawes  r.  Cookiey,  13  Ohio 
242. 

34.  State  r.  Shelton,  47  Conn.  400;  Common- 
wealth T.  Hutchinson,  10  Pa.  St  466. 

35.  United  States  r.  Herron,  20  WaU.  251,  22 
L.  ed.  275,  and  caaea  dted. 

35a.  McPhee  r.  United  States  (Colo.  Sup.  Ct.). 
42  Am.  B.  B.  42,  174  Pac.  SOa  See  also  Guaran- 
tee Title  A  Trust  Co.  r.  Title  Quarantee  ft  8. 
Co.,  224  U.  8.  Ifi2,  27  Am.  B.  B.  878,  82  8.  Ct. 
457,  56  L.  ed.  706. 


36.  rattlson  V.  Wilbur.  10  R.  I.  448;  Ring  t. 
Bickeraon,  2  McCrary  259;  Morency  v.  Landry 
(N.  H.  Bup.  Ct),  45  Am.  B.  B.  48,  108  Atl.  866. 
Note  also  In  re  OisdeU  (D.  C.  N.  T.),  2  Am. 
B.  B.  424,  101  Fed.  246. 

37.  Zarega's  Case,  Fed.  Cas.  18,204;  la  re 
Shepard,  Fed.  Cas.  12,758. 

38.  Potter  T.  Brown,  6  Bast,  124 ;  Cook's 
Bankruptcy  Law,  520. 

39.  Vanderhayden  t.  MaUory,  1  N.  T.  4BS. 

40.  Chadwick  r.  Starrett,  27  ICe.  138. 
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grows  out  of  or  is  the  result  of  consent  or  a  contraot,  on  broad  principles  and 
irrespective  of  the  amendment^  it  will,  it  is  thought,  even  if  not  in  judgment, 
be  dischai^ged.** 

(Ill)  Liabilities  wihick  aare  diaoh^argeahle. —  If  a  creditor  waives  his  tort 
and  presents  his  claim  with  the  other  creditors  of  the  estate,  his  debt  is 
dischargeable  as  one  in  oontract,  regardless  of  the  tort^  But  this  role  would 
not  apply  where  the  claim  was  based  upon  a  tort  coming  within  the  excepted 
dasses.^^  If  a  debt  is  founded  on  a  contract  it  is  a  provable  debt  and  dis- 
chargeable, although  the  creditor  has  elected  to  bring  an  action  for  fraud.*" 
A  judgment  in  an  action  for  a  tort,  which  does  not  fall  within  any  of  the 
excepted  classes,  is  a  provable  debt  and  may  be  discharged.^  When  it  is 
necessary  to  consider  whether  a  judgment  is  released  by  a  discharge,  the  fact 
must  be  determined  by  the  record,  and  not  by  any  aU^ation  or  proof  outside 
of  it" 

(2)  Liabilities  fob  oonvebsion. —  Under  the  Bankruptcy  Act  of  1867  Ka- 
bilities  for  conversion  were  held  to  be  dischargeable.^^  Under  the  present  act 
such  liabilities  are  dischargeable  where  the  conversion  is  merely  technical,  with 
out  actual  fraud  or  malice.^  But  the  liability  for  a  conversion  which  ^ows  a 
design  or  willingness  to  inflict  wrong  upon  another,  or  the  reckless  disregard 
of  the  rights  of  another,  is  not  dischargeabla"  The  change  from  "  judgments  " 
to  **  liabilities  '^  has  affected  the  doctrine  only  to  fix  it  more  firmly.  Thus, 
dischargeability  will  be  decreed  in  all  cases,  such  as  those  of  agents,  brokers^ 


41.  Mobley  ▼.  Cnreton,  6  S.  C.  40;  AUlng  r. 

tan,  U  Bob.  (La.)  244. 

4t.  In  re  Book,  Fed.  Gas.  1,637;  In  re  Wlg- 

gera,  Fed.  Caa.  17,628;  Hays  r.  Ford,  65  Ind. 
2;  Comstock  r.  Grout,  17  Vt.  612. 
4S«  Thns,    tee    Hun    r.    Cary,    82    N.    T.    66; 
WiUlamton  v.  Dickens,  27  N.  C.  209. 

44.  Ifatter  of  N.  Y.  Tunnel  Co.  (C.  C.  A., 
2d  Clr.),  20  Am.  B.  B.  26,  169  Fed.  688, 
holding  that  claim  for  unliquidated  damages 
founded  upon  tort  is  not  prorable  in  bank- 
ruptcy. Boyd  ▼.  Applewhite  (Miss.  Sup. 
Ct),  45  Am.  B.  R.  325,  84  So.  16. 

For  discussion  of  this  amendment  in  con- 
nection with  I  63,  providing  as  to  what  debts 
are  prorable,  see  Brown  ▼.  United  Button 
Co.  (C.  0.  A.,  3d  ar.),  17  Am.  B.  R.  666, 
149  Fed.  48. 

4&  Thus,  where  the  liability  is  for  con- 
-version,  breach  of  promise  of  marriage,  or 
seduction  on  the  ground  of  loss  of  Berricea, 
see  subsequent  paragraphs.  On  this  subject, 
generally,  see  discussion  under  Section  Sixty- 
three  of  this  work,  post.  Reinhardt  t.  Fried - 
erich  (Ind.  App.  Ct.),  58  Ind.  App.  421,  34 
Am.  B.  R.  633,  108  N.  E.  258,  in  which  a 

?[ueBtion  as  to  the  dischargeability  of  a  claim 
or  damages  for  malpractice  was  considered. 
46w  Tindle  v.  Birkett,  18  Am.  B.  R.  Idl, 
d05  U.  S.  183,  185,  51  L.  Ed.  762;  Mackel 
T,  Rochester   (D.  C,  Mont.),  14  Aol  B.  R. 
420,  135  Fed.  904. 

47.  Mackel  v.  Rochester  (D.  C,  Mont.),  14 
Am.  B.  R.  429,  135  Fed.  904,  so  held  when 
the  claim  was  based  upon  the  actual  fraud 
of  the  defendant. 

45.  Crawford  v.  Burke,  195  U.  S.  176,  12 
Am.  B.  R.  659,  49  L.  Ed.  147;  Fechter  ▼. 
Postell,  114  K.  Y.  App.  Div.  776,  17  Am.  B. 


R.  316,  100  N.  Y.  Supp.  207,  where  the  mi* 
was  applied  that  a  debt  founded  upon  oon- 
tract,  expreas  or  implied,  ia  prorable  agalnat 
the  bankrupt's  estate,  and  therefore  dis- 
chargeable, although  the  creditor  may  hare 
elected  to  bring  his  action  in  trorer  as  for 
a  fraudulent  conversion  instead  of  in  as- 
sumpsit; Reinhardt  v.  Friederich  (Ind.  Appw 
Ot.),  58  Ind.  App.  421,  34  Am.  B.  R.  633,  108 
K.  E.  258  (citing  text) ;  Roth  ▼.  Pechin  (Pa. 
Sup.  Ct.),  41  Am.  B.  R.  845,  103  Atl.  894. 

Action  on  contract — A  complaint  in  aa 
action  for  breach  of  contract  to  pay  a  cer- 
tain sum  in  cash  and  collected  profits  of  a 
certain  company,  and  a  balance  of  accoimta 
receivable  less  outstanding  debts,  does  not 
state  an  action  in  tort,  where  there  Is  no  al- 
legation of  a  wrongful  withholding  by  the 
defendant  other  than  an  allegation  that  lie 
agreed  to  act  as  ^gent  for  the  plaintiff  in 
collecting  the  claims,  hence,  a  judgment  for 
the  plaintiffs  in  such  an  action  is  discharged 
by  the  subsequent  bankruptcy  of  the  de- 
fendant. Hanan  v.  Long  (App.  Div.,  N.  Y.)» 
150  N.  Y.  App.  Div.  327,  83  Am.  B.  R.  139^ 
134  K.  Y.  Supp.  786. 

49.  Matter  of  Madigan  (D.  C,  K.  Y.) ,  41 
Am.  B.  R.  770,  254  Fed.  221. 

60.  Bumham  v.  Pidoock,  58  N.  Y.  Appw 
Div.  273,  5  Am.  B.  R.  590,  68  N,  Y.  Suppw 
1,007,  citing  Collier  on  Bankruptcy  (3d  Ed.)» 
p.  197. 

61.  Henequin  v.  Oews,  111  U.  S.  676,  S8 
L.  Ed.  665,  affg.  77  N.  Y.  427;  Lawrence  v. 
Harrington,  122  N.  Y.  408,  25  N.  K  406; 
(^pman  v.  Forsyth,  2  How.  202;  Haymua 
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factors,  auctioneersy  conditional  vendees^  and  the  like,  where  there  is  neither 
a  technical  trust  in  the  inception  of  the  contractual  relation  nor  moral  turpi- 
tude  in  the  breach  of  it;  and  cases  contra  under  the  former  laws  are  no  longer 
reliabla^  If  suit  is  brought  for  the  conversion  of  stock  against  a  broker,  the 
purchase  of  the  stock  is  affirmed,  and  there  is  a  waiver  of  fraud  alleged  in  such 
purchase,  and  the  broker's  liability  for  the  conversion  is  released  by  his  di*- 
charga**  Any  claim  for  the  conversion  of  personal  property,  possession  of 
which  was  not  obtained  by  false  representation  or  pretenses  or  by  actual  fraud 
and  wilful  and  intentional  wrong,  is  released  by  the  bankrupt's  discharge.^^ 


V.  Pond,  4S  MasB*  328.  Contra:  Johnson  t. 
Worden,  47  Vt.  457;  Treadwell  ▼.  HoUoway, 
46  Cal.  547;  Heador  y.  Sharpe»  54  Ga.  125. 
Cbmpare  also  Ck)le  ▼.  Roach,  37  Tex.  413. 

69.  In  re  Basch  (D.  a,  N.  Y.),  3  Am.  B. 
R.  235,  97  Fed.  761;  Burnham  t.  Pidcock,  33 
N.  Y.  HiBC  65,  5  Am.  B.  R.  42,  66  N.  Y.  Supp. 
806;  8.  e.  on  appeal,  5S  N.  Y.  Afp.  Div.  273, 
5  Am.  B.  R.  590,  68  N.  Y.  Supp.  1007 ;  Water- 
town  y.  Hall,  66  N.  Y.  App.  Div.  84,  7  Am.  B. 
R.  716y  72  N.  Y.  Supp.  466;  Cushman  t. 
Arkell,  65  N.  Y.  App.  Div.  130,  72  N.  Y.  Supp. 
655;  Hatter  of  Levitan  (D.  C,  N.  J.),  34  Am. 
B.  R.  789,  224  Fed.  241 ;  Ulner  y.  Doran,  167 
N.  Y.  App.  Div.  259,  34  Am.  B.  R.  410,  152 
N.  Y.  Supp.  655;  In  re  Amao  (D.  C,  N.  Y.), 
32  Am.  B.  R.  88,  210  Fed.  395;  Fechter  y. 
Pastel,  114  N.  Y.  App.  Div.  776,  17  Am.  B. 
R.  316,  100  K.  Y.  Supp.  207.  See  Am.  B.  R. 
Dig.,  i  1124. 

A  judgment  for  a  conyeralon  of  moneys  re- 
ceived by  the  bankrupt  upon  sales  on  com- 
mission is  not  within  any  of  the  exceptions 
created  by  section  17  of  the  bankruptcy  law 
and  18  released  by  his  discharge.  In  re  Bene- 
dict, 37  N.  Y.  Misc.  230,  8  Am.  B.  R.  463, 
75  N.  Y.  Supp.  165.  Stockbrokers  who  re- 
pledge  securities  deposited  with  them  as  col- 
lateral for  loans,  thus  misapplying  such  se- 
curities are  not  guilty  of  a  wilful  and  ma- 
licious injury  within  the  meaning  of  this 
section.  Wood  r.  Fisk,  21^  N.  Y.  233,  35  Am. 
B.  R.  46,  109  N.  E.  177. 

A  debt,  due  by  reason  of  the  failure  of  the 
bankrupt  to  remit  money  collected  by  virtue 
of  a  mere  contract  of  agency  to  collect  and 
pay  over  to  his  principals  money  loaned  by 
him  for  them,  is  dischargeable.  Bracken  v. 
Milner  (C.  C,  Mo.),  5  Am.  B.  R.  23,  104  Fed. 
522.  So,  where  a  debt  was  contracted  by 
the  bankrupt  under  an  agreement  with  the 
claimant  prior  to  the  bankruptcy,  whereby 
the  bankrupt  was  to  sell  a  certain  com- 
modity and  pay  over  a  proportionate  amount 
of  the  sale  price,  and  the  bankrupt  fails  to 
remit,  such  debt  is  dischargeable.  Bryant  v. 
Kinyon  (Sup.  Ct.  Mich.),  127  Mich.  152,  6 
Am.  B.  R.  237,  86  N.  W.  531. 

Misappropriation  by  partner. —  The  excep- 
tions of  a  discharge  from  a  judgment  for 


fraud  or  for  a  debt  for  fraud  while  acting 
in  a  fiduciary  caiMusity  do  not  apply  to  a  mis- 
appropriation of  money  by  a  partner  while 
engaged  in  the  conduct  of  the  partnership 
business.  Gee  v.  Gee  (Sup.  Ct.,  Minn.),  84 
Minn.  384,  7  Am.  B.  R.  500,  87  K.  W.  1,116. 

A  bailee's  discharge  in  bankruptcy  is  a  de- 
fense to  an  action  for  the  conversion  of 
money  held  by  him.  Lewis  v.  Shaw,  122  K. 
Y.  App.  Div.  96,  19  Am.  B.  R.  866,  106  N. 
Y.  Supp.  1012* 

Fraudulent  conversion  of  property  by 
commission  merchant. — A  discharge  in  bank- 
ruptcy is  a  bar  to  an  action  against  the 
bankrupt,  based  upon  the  fact  that  the  de- 
fendants fraudulently  converted  to  their  own 
use  a  certain  lot  of  fertilizer,  or  its  proceeds 
after  sale,  which  was  consigned  to  the  de- 
fendants to  be  sold  on  commission  and  ac- 
counted for  by  them  as  agents  of  the  plain- 
tiff; the  title  to  the  fertilizer,  except  after 
sale  in  due  course,  and  thereafter  to  the 
proceeds,  being  specifically  reserved  to  the 
plaintiff.  Butler-Kyser  Manufacturing  Oo. 
V.  Mitchell  k  Co.  (Ala.  Sup.  Ct.),  37  Am. 
B.  R.  195,  70  So.  «S5. 

6a.  Mclntyre  v.  Eavanaugh,  242  U.  S.  188, 
38  Am.  B.  R.  165,  affg.  31  Am.  B.  R.  712,  210 
N.  Y.  175,  104  N.  E.  135;  Ulner  v.  Doran, 
167  N.  Y.  App.  Div.  259,  34  Am.  B.  R.  410. 
153  N.  Y.  Supp.  655.  Compare  Ennis  r. 
Stoppani  (D.  C,  N.  Y.),  22  Am.  B.  R.  679, 
171  Fed.  755;  Maxwell  v.  Martin,  130  N. 
Y.  App.  Div.  80,  22  Am.  B.  R.  93,  114  N.  Y. 
Supp.  349;  Andrews  v.  Dresser,  214  N.  Y. 
671,  108  N.  E.  1088 ;  Wood  v.  Fisk,  215  N.  Y. 
233,  35  Am.  B.  R.  46,  109  N.  E.  1095.  See 
also  discussion  under  III,  b,  5,  "Willful  and 
malicious  injuries  to  person  or  property  of 
another,"  poatj  p.  436. 

65.  As,  for  instance,  Mayor  y.  Walker^  11 
N.  B.  R.  478. 

56.  In  re  Ennis  &  Stoppani  (D.  C,  N.  Y.), 
22  Am.  B.  R.  679,  171  Fed.  755;  Maxwell  v. 
Martin,  130  N.  Y.  App.  Div.  80,  22  Am.  B. 
R.  93,  114  N.  Y.  Supp.  349;  Wood  v.  Fisk, 
215  N.  Y.  233,  35  Am.  B.  R,  46,  109  N.  B. 
1095;  aark  v.  Milliken  (App.  Term,  N.  Y.), 
70  N.  Y.  Misc.  492,  25  Am.  B.  R.  680^  127  K. 
Y.  Supp.  339. 
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(3)  Liabilities  fob  breach  op  promise  of  marriage. —  Such  liabilities  are 
dischargeable  in  bankruptcy,  except  where  it  appear  that  the  breach  of  promise 
of  marriage  was  accompanied  by  seduction,  in  which  case  since  the  amendment  of 
March  2, 1917,  the  liability  is  not  dischargeable.  The  cases  as  to  breach  of  prom* 
ise  alone  are  uniform.*^  And  it  was  held  that  the  liability  was  dischargeable 
although  seduction  accompanied  the  breach  of  promise.*^  It  was  held  prior  to  the 
amendment  that  in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
a  judgment  in  an  action  for  breach  of  promise  to  marry,  accompanied  by  a 
charge  of  seduction,  was  awarded  for  the  seduction,  and  was  therefore  non- 
dischargeable.^* 

(4)  Support  of  wife  and  childben. —  Contracts  and  judgments  binding  a 
husband  to  support  his  wife,^*  or  a  father  to  support  his  children,^  are  not 
released  by  discharge.  To  hold  otherwise  would  be  giving  an  effect  to  the  bank- 
ruptcy act  which  was  never  intended.  It  is  not  to  be  conceived  that  an  act 
intended  for  the  relief  of  debtors  who  are  in  financial  distress  will  be  extended  to 
relieve  them  from  their  natural  obligations  to  support  their  wives  and  children. 


67.  Maxwell  v.  Martin,  130  N.  Y.  App. 
Div.  80,  22  Am.  B.  R.  93,  114  N.  Y.  Supp. 
849,  citing  Crawford  v.  Burke,  195  U.  S.  176, 
IZ  Am.  B.  R.  659;  In  re  Wenham,  16  Am. 
B.  R.  690,  153  Fed.  910;  In  re  Adler,  18  Am. 
B.  R.  240,  152  Fed.  422;  Lewis  y.  Shaw, 
122  N.  Y.  App.  Div.  89,  19  Am.  B.  R.  866, 
106  N.  Y.  Supp.  1012;  Fechter  v.  Pastel, 
114  N.  Y.  App.  Div.  776,  17  Am.  B.  R.  316, 

100  N.  Y.  Supp.  207;  Sabinal  Nat.  Bank  ▼. 
Bryant  (Tex.  Civ.  App.),  39  Am.  B.  R.  304, 
191  S.  W.  1179. 

61.  Breach  of  promiae  of  marrUse. —  In  re 
MoCauley   (D.  C,  N.  Y.),  4  Am.  B.  R.  12«, 

101  Fed.  223;  In  re  Fife  (D.  0.,  Penn.),  6 
Am.  B.  R.  258,  109  Fed.  880;  In  re  Brum- 
baugh (D.  C,  Penn.),  12  Am.  B.  R.  204,  128 
Fed.  971;  Bond  v.  Milliken,  134  Iowa,  447, 
17  Am.  B.  R.  811,  109  N.  W.  774.  Cbmpare 
In  re  Sidle,  Fed  Cas.  12,844. 

6S.  Disler  v.  McCauley,  66  N.  Y.  App.  Div. 
42,  7  Am.  B.  R.  142,  73  N.  Y.  Supp.  270; 
revg.  8.  c,  35  N.  Y.  Misc.  411,  6  Am.  B.  R. 
491,  71  N.  Y.  Supp.  949;  Finnegan  v.  Hall, 
85  K.  Y.  Misc.  773,  6  Am.  B.  R.  648,  72  N. 
Y.  Supp.  347. 

68.  In  re  Warth  (C.  C.  A.,  2d  Cir.),  29 
Am.  B.  R.  210,  200  Fed.  408;  Matter  of 
Komar  (D.  C  N.  Y.),  37  Am.  B.  R.  683, 
^4  Fed.  378;  Matter  of  Grounds  (D.  C,  N. 
y.),  3(2  Am.  B.  R.  774,  215  Fed.  280. 

64.  Matter  of  Vadner  (D.  C,  Kev.),  42 
Am.  B.  R.  465,  259  Fed.  614,  citing  Collier 
on  Bankruptcy  (11th  Ed.),  490. 

Liability  for  support  of  wife. —  Audubon  ▼. 
Shufeldt,  181  U.  S.  575.  5  Am.  B.  R.  832, 
45  L.  Ed.  1009,  which  related  especially  to  a 
daim  of  alimony,  but  the  reasoning  applies 
equally  to  any  claim  arising  upon  a  con- 
tract or  judgment  binding  the  husband  to 
support  his  wife;  Dunbar  v.  Dunbar,  190  U. 
8.  340,  10  Am.  B.  R.  139,  47  L.  Ed.  1084, 
holding  that  a  husband's  obligation  to  sup- 
port his  divorced  wife  under  an  agreement  to 
pay  her  an  annuity  **  during  her  life  or  until 
she  remarries/'  is  not  a  contingent  liability 
provable  under  the  act,  and  his  discharge  in 
bankruptcy  does  not  release  him  therefrooL 

A  note  glTen  by  a  hnsbaad  to  a  third  per- 
son who  nAoigrned  it  to  the  wife  under  an 


agreement  between  husband  and  wife  that 
the  note  and  cash  transferred  at  the  time 
would  be  in  full  satisfaction  for  the  support^ 
maintenance  and  alimony  that  might  b« 
awarded  to  her  in  pending  divorce  proceed- 
ings, is  not  dischargeable  in  bankruptcy. 
Blackstock  v.  Blackstock  (C.  C  A.,  8th  Cir.), 
45  Am.  B.  R.  192,  265  Fed.  249. 

Bond  of  third  person.— The  liability  aris- 
ing on  a  bond  given  by  the  bankrupt  to  se- 
cure the  performance  of  a  contract  between 
a  husband  and  his  wife  [Mroviding  for  the 
payment  of  monthly  sums  for  the  support  of 
the  wife  is  a  debt  which  ia  dischargeable  m 
bankruptcy.  Matter  of  Sullivan  (D.  C,  N. 
Y.),  45  Am.  B.  R.  131,  262  Fed.  574. 

65.  A  father's  liability  under  an  agreemsiit 
with  his  divorced  wife  to  pay  to  her  for  the 
support  of  his  minor  children  until  they  re- 
spectively become  of  age,  is  not  a  provable 
debt  against  his  estate  in  bankruptcy  and  is 
not  released  by  his  discharge.  Dunbar  v. 
Dunbar,  190  U.  S.  340,  10  Am.  B.  R.  139,  47 
L.  Ed.  1084.  In  the  case  of  In  re  Hubbard 
(D.  C,  ni.),  3  Am.  B.  R.  528,  98  Fed.  710^  it 
was  held  that  a  discharge  in  bankruptcy  did 
not  release  the  bankrupt  from  the  obligation 
to  obey  an  order  made  by  a  State  court,  re- 
quiring him  to  pay  a  certain  sum  for  the 
support  of  his  minor  children. 

Liability  for  support  of  bastard. —  In  re 
Baker  (D.  a,  Kan.),  3  Am.  B.  R.  101,  96 
Fed.  954,  it  was  held  that  a  judgment  in  a 
bastardy  proceeding  against  the  putatiTe 
father,  adjudging  him  to  pay  a  certain  sum 
to  the  mother  of  the  child  for  its  main- 
tenance, was  not  such  a  debt  as  would  be 
released  by  the  discharge  of  the  father  ia 
bankruptcy,  and  it  was  put  upon  the  ground 
that  by  virtue  of  the  Judgment  and  bond 
given  thereon,  the  fatber  iMcame  llsbis  for 
the  maintenance  of  the  illegitimate  son,  the 
same  as  if  he  were  his  legitimate  offsprings 
and  that  the  bankruptcy  biw  was  DeTer  in- 
tended to  affect  the  liability  of  the  father 
for  the  support  of  his  children.  But  in 
McKittrick  v.  Gaboon,  89  Minn.  283,  10  Am. 
B.  R.  139,  95  N.  W.  223,  it  was  held  that 
where  by  an  order  in  bastardy  proceedings 
the  putative   father  of  a  nsturni  ohiW 
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(5)  Liability  of  factok. —  The  liability  of  a  factor  to  his  principal  for 
the  proceeds  of  all  goods  consigned  to  him  and  sold  before  a  demand  by  the 
principal  for  a  return  of  all  goods  unsold  is  dischargeable  in  bankruptcy.^ 
But  the  refusal  of  the  factor  upon  grounds  not  legally  tenable  and  imposed 
in  bad  faith  to  return  goods  unsold,  after  demand,  renders  his  liability  there- 
for a  debt  not  dischargeable.^ 

(6)  Liability  of  stookholdsbs,  dirbctobs,  and  pabtnbbs. —  A  stock- 
holder's liability  for  the  debts  of  a  corporation  declared  by  a  decree  which 
established  the  amount  chargeable  is  a  provable  debt  and  is  released  by  his 
discharge.^  The  liability  of  the  director  of  a  discharged  corporation  has 
already  been  discussed.^  Partnership  debts  may  also  be  discharged/^  but  the 
effect  of  the  individual  discharge  of  a  partner  on  his  partnership  debts 
depends  on  circumstances.^^  It  has  been  held  that  a  judgment  against  a  part- 
nership is  not  released  by  the  discharge  of  a  member  of  tiie  firm.^ 

lU.    DEBTS  NOT  DISCHASGEABLB. 

a.  Taxes. —  The  first  exception  from  the  dischargeability  of  debts  includes 
debts  of  the  bankrupt  which  "  are  due  as  a  tax  levied  by  the  United  States, 
the  State,  coimty,  district  or  municipality  in  which  he  resides.''  This  follows 
from  the  doctrine  that  the  liabilities  to  the  sovereign  will  not  be  affected, 
unless  he  by  express  words  extends  the  provisions  of  a  statute  to  himself.^' 
Indeed,  it  is  thought  that  taxes  would  be  excepted  from  the  general  discharge- 
ability of  provable  debts,  even  were  the  statute  silent.  There  is  hardly  enoi]^ 
in  §  64ra,  giving  them  priority  of  payment,  to  warrant  the  claim  that  the 
sovereign  intended  to  waive  his  exemption  here.  Besides,  the  words  used  in 
§  63-a  seem  to  take  taxes  out  of  the  class  known  as  ^^  provable  debts,"  and  thus 
they  could  not  be  discharged  in  any  event.  Local  assessments  are,  of  course, 
"  taxes ''  in  the  sense  here  used,  so  long  as  they  are  levied  by  one  of  the  gov- 
ernmental entities  indicated.^*  And  State  franchise  taxes  imposed  on  cor- 
porations under  a  State  statute  are  taxes  within  the  meaning  of  this  exception.^ 


required  to  pay  a  monthly  stipend  for  its 
support,  and  upon  refusal  a  final  money 
judgment  was  obtained  for  the  total  amount 
due,  the  righta  of  the  person  entitled  to 
recover  under  the  order  of  filiation  were 
merged  in  the  judgment,  and  the  debt  evi- 
dent thercft>y  was  not  excepted  from  the 
operation  of  section  17  of  tne  bankruptcy 
act. 

66.  Mftthieu  ▼.  Goldbera  (C.  €.,  N.  T.), 
19  Am.  B.  <R.  191,  156  Fed.  641 ;  In  re  Adler 
(€.  C.  A.,  2d  <nr.),  18  Am.  B.  R.  240,  162 
Fed.  422;  In  re  Benedict,  38  N.  Y.  Misc.  230, 
8  Am.  B.  R.  463,  76  N.  Y.  Supp.  165. 

Goods  consigned  for  sale. —  The  provisions 
of  section  17(4),  excepting  from  discharge 
debts  created  by  the  bankrupt's  fraud,  em- 
bezzlement, misappropriation  or  defalcation 
while  acting  as  an  officer  or  in  an^  fiduciary 
capacity,  do  not  embrace  a  debt  arising  from 
the  sale  of  goods  consi^ed  to  the  bankrupt 
for  sale  upon  commission,  and  upon  an  al- 
leged contract  to  return  the  goods  or  their 
specific  proceeds.  In  re  Basch  (D.  C.»  N.  Y.), 
3  Am.  B.  R.  236,  97  Fed.  761. 

67.  Ifathieu  v.  Goldberg  (O.  0^  N.  T.), 
19  Am.  B.  R.  191,  156  Fed.  541. 


68.  Dight  V.  Chapman,  44  Ore.  265,  12 
Am.  B.  R.  743,  75  Pac.  586. 

69.  See  §§  4,  14  and  16,  ante.  Compare 
In  re  Marshall  Paper  Co.  (D.  C,  Mass.), 
2  Am.  B.  R.  663,  95  Fed.  410;  s.  c,  aifd., 
4  Am.  B.  R.  468,  102  Fed.  872. 

70.  N.  Y.  Deaf  k  Dumb  Institute  v.  Crock- 
ett, 117  N.  Y.  App.  Div.  269,  17  Am.  B.  R. 
233,  102  K.  Y.  Supp.  373,  holding  that  an 
individual  member  of  a  firm  may,  on  his 
application,  made  in  his  own  right,  obtain 
a  discharge  not  only  from  his  individual 
debts  but  from  his  firm  liabilities,  and  that 
the  existence  or  non-existence  of  firm  assets 
is  immaterial  to  the  decision  of  this  question. 

71.  See  discussion  under  Sections  Four  and 
Fourteen,  ante.  Compare  In  re  Schultz  (D. 
C,  N.  Y.),  6  Am.  B.  R.  91,  109  Fed.  264. 

79.  Dodge  v.  Kaufman,  46  N.  Y.  Misc.  248, 
91  N.  Y.  Supp.  727. 

78.  See  In  re  Baker  (D.  C,  Kan.),  8  Am. 
B.  R.  101,  96  Fed.  964,  and  cases  cited. 

74.  See  In  re  Ott  (D.  C.,  Iowa),  2  Am. 
B.  R.  637,  96  Fed.  274.  See  also  Report  of 
Ex.  Com.  of  National  Ass'n  of  Referees  fai 
Bankruptcy,  published  March,  1900,  p.  19. 

75.  Matter  of  Ashland  Co.  (D.  C,  Maaa.), 
36  Am.  B.  R.  194,  229  Fed.  829. 
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b.  LiabilitieB  for  certain  speoifled  acts. —  (1)  Ijsf  general, —  The  second  sab- 
division  of  this  section  excepts  from  discharge  dd>ts  which  are  based  upon 
'^  liabilities  for  obtaining  property  by  false  pretenses  or  false  representations^ 
or  for  wilful  and  malicious  injuries  to  the  person  or  property  of  another,  or 
for  alimony  due  or  to  become  due^  or  for  maintenance  or  support  of  wife  or 
childy  or  for  seduction  of  an  unmarried  f emale,  or  for  criminal  conversatioiu'' 
This  subdivision  is  exceedingly  comprehensive  in  its  character^  althou^  in 
some  respects  it  is  not  as  broad  as  before  the  amendment  of  1903.^ 

(2)  Effect  of  amendment  of  1903. —  Some  important  dianges  were 
made  in  this  subdivision  by  the  amendment  of  1903.  The  most  vital  is  the 
substitution  of  the  word  ''  liabilities  "  for  the  words  **  judgments  in  actions '' 
at  the  beginning  of  this  subdivision.  This  is  a  substantial  return  to  tiie 
phrasing  used  in  the  former  law,^  departed  from,  it  is  thought,  by  ibe 
framers  of  the  present  statute  because  of  uncertainfy*  wheth^  the  word 
"  debt "  there  used  included  a  "  judgment'*  This  doubt  now  being  removed,'* 
the  unwisdom  of  the  chaage  made  by  the  original  statute  becomes  apparent^ 
To  be  sure,  it  will  stimulate  litigation,  but  no  bankruptcy  law  shrald  free 
debtors  of  fraudulent  liabilities  or  moral  duties,  merely  because  a  court  has 
not  measured  them  up  in  terms  of  dollars ;  the  use  of  the  phrase  *^  judgments 
in  actions  "  made  this  more  than  likely.  The  words  in  the  Endish  law  are, 
as  to  fraudulent  and  fiduciary  obligations,  "  debt  or  liability  "  "^  (the  latter 
of  which  words  is  carefully  defined  ^^),  and  as  to  alimony  and  affiliation  obli- 
gations, ^^  judgments."  ^  The  distinction  thus  made  between  moral  duties, 
which  must  be  liquidated,  and  debts  for  fraud,  which  need  not  be,  is  narrow 
and  unwise;  a  bankrupt  who  is  also  a  moral  delinquent  should  not  complain 
if  he  is  harassed  by  suits  to  enforce  duties.  It  is  thought,  therefore,  that  the 
opening  of  the  door  accomplished  by  the  amendatory  act  of  1903  will  prove 
the  part  of  wisdom.  It  has,  at  any  rate,  put  an  end  to  the  elasticity  of  con- 
struction evidenced  by  those  cases  which  perforce  have  already  overlooked  flie 
literal  meaning  of  "  judgment  ^  and  construed  it  to  mean  "  liability."  " 

(3)  LiABiLrriEs  for  fraud. — Before  the  amendment  a  bankrupt  might 
have  been  released  from  a  debt  contracted  in  fraud  unless  the  fraud  had  been 
determined  and  a  judgment  therefor  had  been  rendered.    As  the  law  now 


7«.  In  re  BiiUis,  68  N.  Y.  App.  Dlr.  606,  7  Am. 
B.  R.  238,  73  N.  Y.  Supp.  1047;  s.  c,  In  U.  8. 
Supreme  Court  9ud  nom,  Bnllis  t.  O'Beirne, 
196  U.  S.  006,  18  Am.  B.  R.  108,  49  L.  Bd.  840; 
Brandt  v.  Klement  (Ga.  Ct.  of  App.),  40  Am. 
B.  R.  161,  03  S.  X.  266. 

77.  Act  of  1867,  |  33,  R.  S.,  I  5,117. 

78.  Boynton  v.  BaU,  121  U.  S.  457,  30  L. 
Ed.  985.  Compare  also  In  re  Pinkel  (Ref., 
N.  Y. ) ,  1  Am.  B.  R.  333. 

79.  Thus,  note  the  unwillinffnesa  of  the 
courts  in  the  cases  set  out  in  the  foot-notes, 
po$tf  in  this  section,  to  construe  the  words 
''  judgments  in  actions  "  strictly,  and  observe 
the  confusion  and  delays  and,  m  some  cases, 
denials  of  justice,  which  would  result,  if 
bankruptcy  proceedings  must  be  halted  while 
the  holder  of  one  out  of  perhaps  a  hundred 
liabilities  proceeds  to  liquidate  his  claim  and 
thus  intrench  himself  against  a  discharge. 

80.  Eng.  Act  of  Bankruptcy  of  1883,  S  30 

(1). 

81.  Id.,  I  37  (8). 

82.  Eng.  Act  of  Bankruptcy  of  1890,  {  10. 
88.  In  re  Sullivan   (Ref.,  N.  T.),  2  Am. 


B.  R.  30;  In  re  Lewensohn  (D.  G,  N.  Y.),  3 
Am.  B.  R.  594,  99  Fed.  73;  In  re  C61» 
(D.  C,  N.  Y.),  5  Am.  B.  R.  780,  106  Fed. 
837;  Smith  A  WalUce  Go.  v  Lambert  (Sup. 
CL,  N.  J.),  69  N.  J.  Law  487,  11  Am.  B.  H. 
252,  55  Atl.  88,  holding  that  the  words  "  Jndg^ 
ments  in  action,^  as  used  in  the  act  before 
amendment,  refer  to  judgments  exclusive 
and  not  to  mere  debts.  Compare  also  In  re 
Rhutassel  (B.  C,  Iowa),  2  Am.  B.  R,  697,. 
96  Fed.  597;  also  Morse  y.  Kaufman  (Sup. 
Ct.,  Va.),  4  Va.  Sup.  Ct.  172,  7  Am.  B.  R. 
549;  Howe  v.  Noyes,  47  N.  Y.  Misc.  338, 
15  Am.  B.  R.  103,  93  N.  Y.  Supp.  476. 

Under  the  act  prior  to  the  amendment  of 
1908,  the  United  States  Supreme  Court  held 
that  only  a  judgment  for  damages  based 
upon  actual  as  distinguished  from  constmo- 
tive  fraud  is  not  discharged  by  the  discharge 
of  the  defendant  bankrupt.  Bullis  ▼. 
CBeime,  195  U.  S.  606,  13  Am.  B.  R.  108,. 
49  L.  Ed.  340;  Tindle  y.  Birkett,  183  N.  Y. 
267,  15  Am.  B.  R.  179,  76  N.  E.  25.  affd. 
205  U.  S.  183,  61  L.  Ed.  762. 
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standfl  the  frauds  ^ich  will  bar  discharge  are  those  connected  with  the 
obtaining  of  property  by  "  false  pretenses  or  false  representations."  ®*  Only 
those  liabilities  strictly  within  subdivision  2  are  now  not  affected  by  a  dis- 
charge.  Such  frauds  as  well  as  those  included  within  the  original  section 
are  frauds  in  fact  involving  moral  turpitude  or  intentional  wrong.^  As  to 
what  is  and  what  is  not  fraud,  each  case  turns  on  its  own  facts.^  When  a 
judgment  has  been  entered,  the  record  considered  as  a  whole  will  determine 
whether  the  debt  is  in  fraud.^  In  order  that  a  judgment  may  be  ono 
recovered  for  fraud  so  as  to  prevent  its  discharge,  the  record  in  the  action 
must  show  that  fraud  and  deceit  was  the  ''  gist  and  gravamen  "  of  the  action.^ 


84.  Madcd  t.  Bochester  (D.  C,  Mont.),  14 
Am.  B.  R.  429,  135  Fed.  904. 

85.  Keal  t.  aark,  95  U.  8.  704,  24  L.  Ed. 
686;  Henneqnin  ▼.  Olewes,  111  U.  S.  676,  28 
L.  Ed.  565;  Strang  y.  Bradner,  114  U.  S. 
555,  29  L.  Ed.  248 ;  Noble  ▼.  Hammond,  129 
U.  S.  65,  32  L.  Ed.  621 ;  Forsyth  y.  Vehmeyer, 
177  U,  S.  177,  44  L.  Ed.  723;  In  re  Blnm- 
berg  (D.  C,  Tenn.),  1  Am.  B.  R.  633,  94  Fed. 
476. 

The  character  of  the  fraud  necessary  to 
save  a  demand  or  judgment,  from  the  opera- 
tion of  the  act,  is  positive  fraud,  or  fraud 
In  fact,  involving  moral  turpitude  or  inten- 
tional wrong,  and  not  implied  fraud,  or 
fraud  in  law,  which  may  exist  without  im- 
putation of  bad  faith  or  immorality.  Louis- 
ville k  Nashvme  R.  Co.  v.  Bryant  (Ky.  €t. 
of  App.),  149  Ky.  359,  28  Am.  B.  R.  867, 
149  S.  W.  830. 

The  term  "fraody"  as  employed  in  the 
bankrupt  act  of  1867,  received  a  definite  con- 
struction br  the  Sunreme  Court  of  the  United 
States  in  Neal  v.  Clark,  95  U.  S.  704,  24  L. 
Ed.  586h  Mr.  Justice  Field,  speaking  for 
the  court,  said:  "The  fraud  referred  to  in 
that  section  means  positive  fraud,  or  fraud 
in  fact,  involving  moral  turpitude  or  inten- 
tional wrong,  as  does  embemement,  and  not 
implied  fraud,  or  fraud  in  law,  which  may 
exist  without  the  imputation  of  bad  faith 
or  immorality.  Such  a  construction  of  the 
statute  is  consonant  with  equity  and  con- 
sistent with  the  object  and  intention  of  Con- 
gress in  enacting  a  general  law  by  which  the 
honest  citizen  may  be  relieved  from  the  bur- 
den of  hopeless  insolvency.  A  different  con- 
struction would  be  inconsistent  with  the 
liberal  spirit  which  pervades  the  entire  bank- 
rupt system.''  As  the  term  "  fraud "  is  ex- 
pressed in  the  same  connection,  with  the 
term  "embezzlement"  in  the  act  of  July  1, 
1898,  it  must  receive  the  same  construction 
as  given  in  the  act  of  1867.  Western  Union, 
etc.,  Od.  v.  Hurd  (C.  C,  Mo.),  8  Am.  B.  R. 
633,  116  Fed.  422. 

Intentional  fraud  necessary  to  bar  apera- 
tiCn  of  discharge. —  Frauds  which  will  bar 
the  operation  of  a  discharge  in  bankruptcy 
are  those  conected  with  the  obtaining  of 
property  by  false  pretenses,"  or  "false 
representations,"  involving  moral  turpitude 
or  intentional  wrong;  implied  fraud,  or  fraud 
in  law,  which  may  exist  without  the  imputa- 
tion of  bad  faith  or  immorality,  is  insuf- 

28 


fldent.  Cooper  Grocery  Co.  v.  Gaddy  (Civ. 
App.,  Tex.),  27  Am.  B.  R.  422,  141  8.  W. 
823,  quoting  text. 

Clajm  by  customer  against  brokeis. — 
Where  a  customer  of  a  firm  of  stock  brokers 
deposited  bonds  as  collateral  security  for  the 
price  of  stock  which  he  directed  them  to  pur- 
chase, and  they,  subsequently  without  the 
knowledge  of  the  customer  pledged  the  stock 
and  bonus,  on  which  they  had  been  charging 
him  interest  and  crediting  dividends,  with  a 
bank  for  a  loan  of  their  own,  which  was 
later  called  and  the  stock  and  bonds  sold 
in  partial  satisfaction  thereof,  and  the  brok- 
ers were  declared  bankrupts,  the  claim  of  tho 
customer  wae  a  provable  debt,  within  the 
meaning  of  section  63a  (4),  released  by  tho 
dlecharge  in  bankruptcy,  and  was  not  a 
fraudulent  debt  withm  the  meaning  of  sub- 
divisions 2  and  4  of  section  17  of  Sie  bank- 
ruptcy act.  Pitcaim  v.  Scully  (Common 
Pleas,  Pa.),  62  Pittsb.  Leg.  J.  507,  33  Anu 
B.  R.  870. 

The  tnuufer  of  property  used  as  baris  of 
er«dlt  after  the  credit  was  given  does  not 
amount  to  sucb  fraud  as  to  make  the  debt 
non-dischargeable.  Gregory  v.  Pierce  (la.  Sup. 
Ct),  44  Am.  B.  B.  36,  172  N.  W.  288. 

86^  In  re  Bhutassel  (D.  C,  Iowa),  2  Am.  B. 
B.  607,  96  Fed.  697;  In  re  BulUs,  68  M.  Y.  App. 
Div.  608,  7  Am.  B.  B.  288,  73  N.  Y.  Supp.  1047 ; 
Culver  V.  Torrey,  34  N.  Y.  Misc.  798,  69  N.  Y. 
8app.  019;  la  re  Lieber  (Bef.,  Pa.),  8  Am.  B. 
B.  217;  ColUns  v.  McWalters,  86  M.  Y.  Misc. 
648,  6  Am.  B.  B.  608,  72  M.  Y.  Supp.  208;  Taylor 
V.  Farmer,  81  Ky.  458;  Sbeldou  v.  Clews,  13 
Abb.  N.  C.  (N.  Y.)  40;  Classen  v.  Schoenemann, 
80  UL  804;  Qaddy  v.  Witt  (Civ.  App.,  Tex.),  27 
Am.  B.  B.  467,  142  S.  W.  926;  Brandt  v. 
Klement  (Ga.  Ct.  of  App.),  40  Am.  B.  B.  16U 
-"^  8.  B.  280. 


87.  Hargadine-McElttrlch  Dry  Goods  Co.  v. 
Hudson  (C.  C,  Mo.),  6  Am.  B.  B.  667,  111  Fed. 
861;  In  re  Bullis,  68  N.  Y.  App.  Div.  608,  7  Am. 
B.   B.  338,  73  N.  Y.  Supp.  1017;  In   re  ArkeU, 

66  N.  Y.  App.  Div.  130,  6  Am.  B.  B.  660,  72  N. 
Y.  Supp.  65.  See  also  for  interesting  cases, 
Barnes  Mfg.  Co.  v.   Norden   (Sup.   C:t.,  N.  J.). 

67  N.  jr.  Law  403,  7  Am.  B.  B.  663,  61  AtL  464; 
Berry  v.  Jackson  (Sup.  Ct..  Ga.).  116  Ga.  196, 
8  Am.  B.  B.  486,  41  S.  B.  606;  Stevens  v. 
Meyers,  72  N.  Y.  App.  Div.  128,  8  Am.  B.  B. 
496,  76  N.  Y.  Supp.  332;  Guindon  v.  Brusky 
(Minn.  Sup.  Ct.),  43  Am.  B.  B.  268,  170  N.  W. 
918. 

88.  Matter  of  Benoit,  124  N.  Y.  App.  Div. 
142,  20  Am.  B.  B.  270,  108  N.  Y.  Supp.  889; 
Drake  v.  Vernon  (Sup.  Ct.,  So.  Dak.),  26  So. 
Dak.  854,  26  Am.  B.  B.  69.  128  N.  W.  317, 
quoting  Collier  on  Bankruptcy  (8tb  Bd.). 
p.  819;  Nichols  v.  Doak,  48  Wash.  457.  22 
Am.   B.    B.   737,   98   Pac   919,   holding   that   a 
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Fraudulent  liabilities  per  se  should  be  sharply  distinguished  from  fiduciary 
liabilities,  discussed  later ;  though  the  latter  class  of  liabilities  always  involves 
fraud.  Under  the  former  law,  it  was  held  that  the  fraud  must  exist  at  the 
inception  of  the  debt^  Though  the  words  there  were  '^  created  by  the  fraud,'' 
the  same  doctrine  is  probably  applicable  now,  provided  the  liabiUty  is  within 
subdivision  2.  Proving  such  a  daim  in  the  iNEinkruptcy  proceeding  does  not 
amount  to  a  waiver  of  the  exception.^  Vested  liens  on  property  fraudulently 
kept  from  creditors  in  the  bankruptcy  proceedings  are  not  discharged  or  abro- 
gated«^  The  burden  of  proof  is  upon  the  creditor  who  claims  that  his  duly 
scheduled  debt  is  excepted  from  the  operation  of  the  discharge  in  bankruptcy 
because  of  fraud.*^ 

(4)    PbOPEBTY  OBTAI17ED  BY  FALSE  PBBTEI7SES  OB  FALSE  BEPBXSEKTATION8. 

—  Wliere  a  bankrupt  has  conmiitted  fraud  consisting  of  obtaining  property  by 
"  false  pretenses  or  false  representations,"  his  discharge  is  barred.  *'  Prop- 
erty "  as  here  used  has  the  meaning  usually  accorded  to  the  word  in  similar 
statutes;  it  means  something  of  substance p  it  includes  money ;^  it  does  not 


judgment  aganst  a  bankrupt  which  recites 
that  the  recovery  was  because  of  his  fraud 
in  obtaining  certain  goods  is  not  discharged. 

Fraud  g&rt  of  action. —  The  New  York 
Court  of  Appeals,  in  discussing  the  question 
of  fraud,  said:  ''As  we  interpret  subdivi- 
sion 2  of  section  17  of  the  Bankruptcy  Law, 
it  does  not  limit  the  exception  to  common- 
law  actions  of  fraud  or  deceit.  The  gist  and 
gravamen  of  the  action  must  have  been  the 
positive  and  intentional  fraud  of  the  bank- 
rupt. The  record  presented  must  clearly 
show  that  such  misconduct  was  the  pith  of 
the  action,  and  it  may  not  be  dependent  upon 
oral  proof  or  other  evidence  outside  of  the 
ecord."  (yBeime  v.  Allegheny  &  Kinzua  R. 
Ck).,  151  N.  Y.  384,  45  N.  E.  873. 

ConclnsiTenefla  of  judgment — It  should 
distinctly  appear  that  the  verdict  upon 
which  the  judgment  was  based  was  the  result 
of  evidence  showing  the  fraudulent  trans- 
action as  alleged  in  the  petition;  and  where 
there  is  no  evidence  in  the  record  of  fraud- 
ulent representations,  and  there  has  been  a 
trial  by  jury,  upon  evidence  and  instructions 
presenting  issues  that  did  not  necessarily  in- 
volve fraud,  it  can  not  be  presumed  that 
the  judgment  was  obtained  in  an  action  for 
fraud.  Louisville  &  Nashville  R.  Co.  ▼• 
Bryant  (Ky.  Ct.  of  App.),  149  Ky.  359,  28 
Am.  B.  R.  867,  149  S.  W.  830. 

Deceit  and  fxaud,  in  inducing  the  sale  of  a 
farm,  for  which  a  judgment  was  obtained  in 
a  State  court,  renders  such  judgment  non- 
dischargeable.  Matter  of  Shepardson  (D.  C, 
Vt.),  34  Am.  B.  R.  384,  220  Fed.  186;  For- 
syth V.  Vehmeyer,  177  U.  S.  177,  3  Am.  B. 
R.  807,  44  L.  Ed.  723. 

89.  United  SUtes  v.  The  Rob  Boy,  Fed.  Cas. 
16,179 ;  Brown  v.  Broach.  52  Miss.  536. 

90.  Frey  v.  Torrey»  70  N.  Y.  App.  Dlv.  166, 
8  Am.  B.  R.  196,  aff|r-  s.  c.  86  N.  T.  Misc.  216, 
6  Am.  B.  R.  44Bp  78  N.  Y.  Supp.  201. 

91.  "The  bankruptcy  law  is  not  designed  to 
aid  In  a  fraud  or  to  prevent  equitable  relief  to 
creditors  acralnst  fraudulent  acts  of  a  debtor: 
and  where  the  creditors,  seeking  such  equitable 
relief  by  reason  of  previously  acQuired  equit- 


able liens,  do  not  purposely  lanore  or  violate 
the  terms  or  the  spirit  of  the  bankmptcj  law, 
and  no  unlawful  preference  among  creditors  la 
sought  by  those  asking  such  equitable  relief 
it  may  be  afforded  in  appropriate  proceedings.** 
Robinson  v.  Tischler,  60  Fla.  77,  84  Am.  B.  B. 
137,  67  So.  666. 

91a.  Borden  of  proof. — When  under  the  plead- 
Inge  and  charge  the  creditor's  Judgment  might 
be  based  upon  contract  or  upon  fraud,  or  npoa 
both,  and  there  is  nothing  but  the  pleading  and 
charge  from  which  to  determine  the  fact,  the 
creditor  does  not  sustain  the  burden. 
Ouindon  v.  Brusky  (Minn.  Sup.  Ct),  43  Am.  B. 
R.  268,  170  N.  W.  018. 

68.  See  definition  of  "Property,"  under  |  1, 
ante,  p.  20. 

Property  Inelndes  things  of  eubfltaaee  and 
not  sorvleeo. — In  the  case  of  Gleason  v.  Thaw 
(C.  C.  A.,  8d  Clr.).  26  Am.  B.  R.  782,  185  Fed. 
846,  the  court  said:  "The  language  used  in  the 
seventeenth  section  of  the  Bankruptcy  Act.  to 
which  we  have  already  referred,  by  which 
liabilities  for  obtaining  property  by  false  pre> 
tenses  are  exempted  from  the  provable  debts 
discharged  in  bankruptcy,  are  the  usual  and 
most  general  words  for  describing  a  specific 
crime.  Their  use  in  this  connection  dates  back 
as  far  as  the  Statute  of  80  George  II,  c.  S4 
(1757),  and  they  have  since  then,  so  far  as  they 
define  the  crime,  remained  unchanged.  19  Cyc. 
887.  The  same  language.  In  substance,  has  been 
used  in  the  statutes  in  this  country,  and  where 
departed  from,  it  is  only  by  way  of  enumera- 
tion of  certain  kinds  of  property  that  may  be 
included  under  the  general  designation.  Theee 
enumerations  aU  refer  to  substantive  thing»~ 
to  a  res — and  in  no  case  to  which  our  attention 
has  been  called  is  anything  included  in  the 
enumeration  which  approaches,  in  its  descrip- 
tion or  definition,  services  rendered.  Certainly 
under  no  proper  and  strict  administration  of 
the  criminal  law  could  any  one  be  indicted 
under  the  general  language  of  obtaining  prop* 
erty  under  false  pretenses,  on  the  ground  that 
services,  whose  performance  has  been  induced 
by  a  false  pretense,  are  property,  within  the 
meaning  of  the  Act.'*  The  decision  of  the  court 
in  this  case  was  followed  by  the  second  circnit 
In  considering  a  case  between  the  same  parties 
Involving  the  same  facts.  Gleason  t.  Thaw 
(C.  C.  A.,  2d  dr.),  28  Am.  B.  R.  473,  106  Fed. 
860,  sffd.  286  U.  S.  658,  84  Am.  B.  R.  177,  00  I.. 
Bd.  717. 

The  nooeptanee  and  disoonnt  of  m  note  of  a 
defendant,  even  If  induced  by  false  representa- 
tions, is  not  sn  obtaining  of  property,  within 
the  moaninp:  of  section  17.  Carvllle  v.  Lane 
(Me.  Sup.  Crt.).  40  Am.  B.  R.  344,  101  AU.  968w 

9S.  Hallagan  t.  Dowell  (Sup.  Ct.,  la.).  St 
Am.    B.    B.    848,    188    N.    W.   Ss;    l^>rsytb   ▼, 
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include  professional  services.^  It  has  been  held  that  obtaining  an  indemnity 
bond  by  false  statements  or  representations,  is  obtaining  '^  credit ''  within  the 
meaning  of  the  rule,  and  a  debt  is  created  which  is  not  dischargeable.^  This 
provision  includes  positive  fraud,  or  fraud  in  fact,  as  in  other  cases,  involving 
moral  turpitude  or  intentional  wrong;  implied  fraud,  or  fraud  in  law  which 
rxkJBLj  exist  without  the  imputation  of  bad  faith  or  inunorality  is  insufficient.^ 
This  bar  wiU  usually  be  available  where  the  sale  of  goods  on  credit  is  brought 
about  by  false  statements,*^  and  cases  arising  under  the  new  objection  to 
discharge,  based  on  the  giving  of  materially  false  statements  in  writing,  will  be 
found  valuable.*®  It  must  appear,  however,  that  such  representations  were 
knowingly  and  fraudulently  made,**  and  that  they  were  relied  on  by  the  other 
party.  It  need  not  be  shown  that  the  false  representations  were  made  in 
writing. ^^    A  debt  contracted  under  such  circumstances  as  to  render  the  bank- 


Vehmeyer,  177  U.  S.  177,  3  Am.  B.  K.  807,  44 
L.  £d.  72>3,  balding  that  a  representation 
as  to  a  fact,  made  knowingly,  falsely,  and 
fraudulently,  for  tlie  purpose  of  obtaining 
money  from  anotber,  and  by  means  of  which 
such  money  is  obtained,  creates  a  debt  by 
means  of  a  fraud  involving  moral  turpitude 
and  intentional  wrong,  and  is  not  discharge- 
able in  bankruptcy. 

M.  The  exceptions  to  the  operation  of  a  dis- 
charge should  be  confined  to  those  plainly  ex- 
pressed: and  while  much  might  be  said  in 
favor  of  extendiifg  tbese  to  liabilities  Incurred 
for  services  obtained  by  fraud,  the  language  of 
the  bankruptcy  act  does  not  go  so  far. 
Gleason  v.  Thaw,  286  U.  S.  668,  84  Am.  B.  R. 
177,  69  L.  Bd.  717,  affg.  28  Am.  B.  R.  478,  196 
Fed.  860. 

95.  In  re  Dunfee  (D.  C,  N.  Y.),  80  Am.  B.  R. 
721,  729,  206  Fed.  746. 

96.  Neal  v.  Clark,  96  U.  S.  704,  24  L.  Bd.  686; 
Ames  V.  Molr,  188  U.  S.  806,  84  L.  Bd.  961; 
Gregory  v.  Pierce  (la.  Sup.  Ct.),  44  Am.  B.  R. 
86,  172  N.  W.  288;  Bowman  v.  Provident  Realty, 
etc.,  Co.  (Cal.  Dist.  Ct.  of  App.),  48  Am.  B.  R. 
464,  189  Pac.  IS;  Roth  v.  Pechln  (Pa.  Sup.  Ct.), 
41  Am.  B.  R.  846.  108  Aa  894.  In  Forsyth  v. 
Vehmeyer,  177  U.  S.  177,  44  L.  Bd.,  728,  the 
court  held  that  "a  representation  as  to  a  fact, 
made  knowingly,  falsely,  and  fraudulently,  for 
the  purpose  of  obtaining  money  from  anotber, 
and  by  means  of  which  such  money  Is  obtained, 
creates  a  debt  by  means  of  fraud  involving 
moral  turpitude  and  intentional  Wrong. 

Implied  fraud  iaaiifficient. —  In  order  that 
a  debt  may  not  be  released  by  a  discharge 
because  of  fraud,  it  must  be  actually  founded 
on  the  fraud.  The  mere  fact  that  incident- 
ally to  the  collection  of  a  debt  a  sale  of 
property  is  set  aside  as  fraudulent,  does  not 
make  Uie  debt  one  created  by  fraud,  nor 
prevent  its  being  released  by  a  discharge  in 
oankruptcy.  In  re  Blumberg  (D.  O.,  Tenn.), 
1  Am.  B.  R.  633,  133  Fed.  845,  revg.  1  Am. 
B.  R.  627. 

97.  Ames  v.  Moir,  138  U.  S.  306,  34  L.  Ed. 
051 ;  In  re  Alsberg,  Fed.  Cas.  261 ;  Broadnax 
V.  Bradford,  60  Ala.  270;  Forsyth  v.  Veh- 
meyer, 177  U.  S.  177,  44  L.  Ed.  723,  holding 
that  a  representation  as  to  a  fact,  made 
knowingly,  falsely,  and  fraudulently,  for  the 
purpose  of  obtaining  money  from  another, 
and  by  means  of  which  such  money  is  ob- 
tained, creates  a  debt  by  means  of  a  fraud 
involving  moral  turpitude  and  intentional 
wrong;  Standard  Sewing  Mach.  Co.  v.  Kat- 


tell,  182  N.  T.  App.  Dlv.  689,  28  Am.  B.  R.  876, 
117  N.  T.  Supp.  82;  Orr  Shoe  Co.  v.  Upshaw  ft 
Powledge  (Ga.  Ct.  of  App.),  13  Ga.  App.  601. 
80  Am.  B.  R.  534,  79  S.  E.  862. 

The  mere  fact  that  the  defendant  proenred 
credit  and  promlBed  to  pay  for  ordinary  cur- 
rent purchases  of  goods  and  subsequently  failed 
to  meet  his  obligation  prior  to  the  Ume  he 
voluntarily  went  into  bankruptcy  will  not  bar 
a  discharge.  Brooks  v.  Pitts  (Ga.  Ct.  of  App.), 
44  Am.  B.  R.  437,  100  S.  B.  77d. 

Parefaase  of  goods  wiihovt  intentloa  to  pax. 
— ^A  false  representation  may  consist  In  the 
purchasing  of  goods  with  no  present  purpose 
of  paying  for  them,  and  in  contemplation  of 
a  fraudulent  Insolvency.  To  buy  goods  with- 
out a  present  intention  to  pay  is  a  false  repre- 
sentation of  one's  Intention.  Therefore  to  buy 
goods  without  a  present  intention  to  pay  will 
avoid  a  discharge.  Atlanta  Skirt  Co.  v.  Jacobs 
(Ct.  of  App.,  Ga.),  8  Ga.  App.  290,  26  Am.  B.  R. 
896,  68  S.  B.  1077.  Where  the  sale  of  a  flock 
of  sheep  is  induced  by  the  false  and  fraudulent 
representation  of  the  buyer  that  he  would  re- 
ceive a  check  by  mail  that  day,  which  he  would 
deliver  to  the  seller,  but  did  not,  and  never 
paid  for  the  sheep  which  he  converts  to  his 
own  use,  his  discharge  in  bankruptcy  does  not 
release  him  from  the  debt  Rowell  v.  Richer 
(Sup.  Ct,  Vt.),  79  Vt  662,  18  Am.  B.  R.  661,  66 
N.  B.  669. 

The  making  by  a  bankrupt  of  a  materially 
fabe  statement  in  writing  to  any  person  for 
the  purpose  of  obtaining  property  on  credit, 
and  upon  such  statement  property  is  so  ob- 
tained prevents  the  granting  of  a  discharge; 

and  the  dbjections  may  be  interposed  by  any 
party  in  interest.  In  re  Miller  (D.  C,  Iowa) , 
27  Am.  B.  K.  606,  102  Fed.  730,  citing  Gilpin 
V.  National  Bank  (C.  €.  A.,  3d  Cir.),  21  Am. 
B.  R.  429,  166  Fed.  607-612,  91  C.  C.  A.  445, 
20  L.  R.  A.  (N.  S.)  1023;  Talcott  v.  Friend 
(C.  C.  A.,  7th  Crir.),  24  Am.  B.  R.  708, 
179  Fed.  676-681,  103  C.  C.  A.  80;  In  re  Harr 
(D.  C,  Mo.),  16  Am.  B.  R.  213,  143  Fed. 
421-423;  In  re  Brener  (D.  C,  N.  Y.),  20 
Am.  B.  R.  644,  166  Fed.  930;  In  re  Aug- 
spurger  (D.  €.,  Ohio),  26  Am.  B.  R.  83, 
181  Fed.  174. 

98.  See  ante* 

99.  Allen  v.  Hickling,  11  lU.  App.  649. 

100.  Katzenetein  v.  Reid,  Muraock  A  Co. 
(Tex.  Civ.  App.),  41  Tex.  Civ.  App.  106, 
16  Am.  B.  R.  740,  91  S.  W.  360;  Talcott  v. 
Friend  (€.  C.  A.,  7th  dr.),  24  Am.  B.  R. 
708,  170  Fed.  676,  holding  that  section  17-a 
of  the  bankruptcy  act,  providing-  that  a  dia- 
cfaarge  shall  raeaae  a  bankrupt  from  all  of 
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rapt  liable  to  arrest  upon  the  charge  of  obtaining  money  by  false  statements 
of  facts  will  not  be  discharged.  ^^^  If  suit  is  brought  to  recover  on  a  contract, 
and  an  answer  is  interposed  setting  up  a  discharge,  a  reply  alleging  that 
the  contract  was  based  on  ''  false  pretenses  and  false  representations/'  ia 
inconsistent  with  the  complaint  and  will  not  affect  the  discharge.^^  A  fraudu- 
lent representation  by  one  partner  will  by  law  be  imputed  to  the  others,  and 
the  debt  as  to  them  will  not,  therefore,  be  discharged.^^  Where  a  liability 
against  a  bankrupt  has  been  prosecuted  to  judgment,  the  record  is  decisiye  as 
to  the  character  of  the  daim  upon  which  the  judgment  is  founded,  and  cannot 
be  affected  by  oral  evidence  except  in  case  of  ambiguity.*^ 

(6)    WtLFXJJj   and    MAUIOIOUS    INJURIES    TO    THE    PEBSON    OK    PROPEBTT    OF 

▲NOTHEB. —  (I)  In  general, —  Here  subdivision  2  stopped,  prior  to  the  amenda- 
tory act  of  1903.  Under  it,  much  doubt  arose  as  to  whether  certain  judgments 
founded  on  moral  delinquencies  were  dischargeable.  The  former  conflict  con- 
cerning the  effect  of  a  judgment  for  breach  of  promise  of  marriage  accom- 
panied by  seduction  is  an  instance.^*'^  Unaccompanied  by  seduction  such  a 
judgment  is  dischargeabla^^ 

(II)  Wilful  and  malicious. —  This  provision  contemplates  something  more 
restricted  than  malice  in  the  broadest  sense,  and  covers  all  cases  in  which  the 
facts  of  intent  and  malice  are  judicially  ascertained,  however  the  act  may  be 
characterized  by  the  allegations.^^  An  injury  to  person  or  property  is  a 
malicious  injury  within  this  provision  if  it  was  intentional,  wrongful  and 
without  just  cause  or  excuse,  even  in  the  absence  of  hatred,  spite  or  ill 
^j2j  108     2'he  word  "  wilful "  as  here  used  means  nothing  more  tiian  inten- 


his  provable  debts  except  such  as  are  ''  liabil- 
ities for  obtaining  profHsrty  by  false  pretenses 
or  false  representations,"  is  not  affected  by 
section  14-b(3),  which  makes  the  obtaining 
of  property  by  means  of  a  materially  false 
statement  in  writing  a  ground  for  refusing 
a  discharge.  Affd.  mth.  nom.  Friend  t.  TaT 
cott,  228  U.  S.  27,  30  Am.  B.  R.  81,  57  L. 
Ed.  718. 

101.  In  re  Lewis  (D.  C,  N.  Y.),  20  Am. 
B.  R.  711,  163  Fed.  137. 

108.  Strauch  v.  Flynn  (Sup.  Ot.,  Minn.), 
108  Minn.  313,  22  Am.  B.  R.  246,  122  N.  W. 
820,  holding  that  if  plaintiff  had  sued  on  the 
fraud — that  is,  to  recover  damages  for  de- 
ceit— a  plea  of  discharge  by  the  decree  in 
iMinkruptcy  would  not  have  availed  defend- 
ant. 

103w  A  false  representation  by  one  partner, 
by  means  of  which  property  was  obtained  by 
the  partnership,  will  in  law  be  imputed  to 
the  other  partners  to  the  extent  of  holding 
them  civilly  liable  for  the  debt  and  their  dis- 
charge in  bankruptcy  will  not  discharge  their 
liability  as  to  such  debt.  Frank  v.  Michigan 
Paper  Co.  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R. 
^61,  179  Fed.  776,  citing  Collier  on  Bank- 
ruptcy (8th  Ed.),  p.  225;  Strang  v.  Bradner, 
114  U.  8.  555,  29  L.  Ed.  248;  Shroeder  v. 
Frey,  60  Hun  (K.  Y.)  58,  14  N.  Y.  Supp.  71 ; 
affd.  131  N.  Y.  562.  Consult  also  Gee  v.  Gee, 
84  Minn.  884,  7  Am.  B.  R.  500,  87  N.  W. 
111«. 

104.  Chambers  v.  Kirk  (Sup.  Ct.,  Okla.), 
41  Okla.  696,  32  Am.  B.  R.  175,  139  Pac.  986. 

105.  See  p.  430,  cases  cited  under  IT,  c.  (3), 
ante.  Under  the  amendment  of  1917,  approved 
Mprch    2,    liability    for   breach    of    promise 


of  marrisge  accompanied  by  seduction  la  noi 
dischargeable. 

106.  Bond  V.  Milliken,  134  Iowa,  447,  10» 
N.  W.  774. 

107.  Flanders  ▼.  MuUin,  80  Vt.  124,  IB 
Am.  B.  R.  708,  66  Atl.  789,  holding  thai 
where,  in  an  action  for  injuries  sustained 
bv  the  plaintiff  while  undergoing  sui^gical 
treatment  at  the  hands  of  the  defendant,  tJw 
plaintiff  obtains  judgment  and  the  flndinga 
of  the  court  determine  the  willful  and  ma- 
licious character  of  the  acts  complained  of 
in  the  declaration,  the  judgment  la  not  re- 
leased by  the  defendant's  discharge  in  bank- 
ruptcy. 

The  form  of  the  action  is  immaterial.  The 
court  may  resort  to  the  entire  record  to  de- 
termine the  wrongful  character  of  the  act. 
Barbery  v.  Cohen  (N.  Y.  App.  Div.),  42  Am. 
B.  R.  226,  183  App.  Div.  (K  Y.),  424. 

106.  In  re  Munro  (D.  C,  N.  Y.),  28  Am. 
B.  R.  369,  195  Fed.  817,  citing  Tinker  v. 
ColweH,  193  U.  S.  473,  11  Am.  B.  R.  568^ 
24  Sup.  Ct.  505,  48  L.  Ed.  754.  See  Am. 
Bankr.  Dig.  §|  1098,  1103. 

Jndament  by  default  for  nefUaen^e- — Jeds- 
ments  by  default  entered  upon  a  declaration 
In  trespass  charging  that  the  defendant 
assaulted  the  plaintlfTs  wife  by  recklessly, 
carelessly  and  negligently  running  into  her  and 
knocking  her  down  without  alleging  that  the 
act  was  intentional,  willful  or  malldons,  are 
barred  by  the  defendant's  discharge  in  bank- 
ruptcy. Matter  of  Grout  (Sup.  Ct,  Vt),  IS  Vt 
318,  83  Am.  B.  R.  789,  92  Atl.  648. 

Uabillty  for  frandnlently  rooelrlng  pay 
mont  of  note.— A  claim  by  the  payee  of  a 
note  to  whom  the  maker  had  transferred 
another  note  as  security,  based  upon  the  fact 
that  the  maker  of  the  first  note  failed  to 
notify    the    maker    of    the    collateral    note    of 
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tional,  while  the  malice  here  intended  is  nothing  more  than  that  disregard 
of  duty  which  is  involved  in  the  intentional  doing  of  a  wilful  act  to  the  injury 
of  another.**  A  wrongful  act,  done  intentionally,  without  just  cause  or  excuse 
is  malicious^  although  actual  malice  involving  ill-will  or  hatred  of  the  person 
injured  was  not  apparent."®  Thus  the  disposal  of  another's  property  without 
his  knowledge  or  consent,  done  intentionally,  in  disregard  of  what  one  knows 
to  be  his  duty,  to  the  other's  injury,  is  a  wilful  and  malicious  injury  within  the 
meaning  of  the  subdivision."^  It  must  be  shown  that  the  injury  was  wrong- 
ful and  intentional."*  Under  this  subdivision,  as  it  now  stands,  it  has  been 
held  that  a  court  of  bankruptcy  may  not  determine  for  itself  whether  the  in- 
juiies  complained  of  were  wilful  and  malicious,  but  is  estopped  by  the  judg- 
ment of  another  court  on  this  question."* 


the  transfer  thereof,  but  falsely  represented 
that  he  stUl  held  it  and  receired  the  payment 
thereof,  is  not  one  for  obtaining  property  by 
false  pretenses,  and  it  cannot  be  said  that  the 
liability  arose  from  willful  and  malicious  in- 
juries to  the  property  of  the  payee,  within  the 
meaning  of  section  17  of  the  bankruptcy  act. 
First  National  Bank  t.  Bamforth  (Vt.  Sup. 
Ct.),  87  Am.  B.  B.  815,  98  Atl.  000. 

10«.  "WiUfnl  Mid  anlieiovs  Injury/'  in  the 
bankruptcy  act  and  everywhere  in  the  law, 
does  not  necessarily  Involye  hatred  or  iU  wiU 
as  a  state  of  mind,  but  arises  from  *'a  wrong- 
ful act,  done  intentionally,  without  just  cause 
or  excuse."  "In  order  to  come  within  that 
meaning  as  a  judgment  for  a  willful  and 
malicious  injury  to  person  or  property  it  is 
not  necessary  that  the  cause  of  action  be 
based  upon  special  malice,  so  that  without  it 
the  action  could  not  be  maintained."  Tinker 
v.  Colwell,  193  U.  S.  473,  485,  11  Am.  B.  R. 
568,  48  L.  Ed.  754;  McChristal  ▼.  CUsbee,  190 
Mass.  120,  16  Am.  B.  R.  838,  76  N.  E.  511, 
holding  that  a  judgment  for  assault  and  bat* 
tery,  false  imprisonment  and  malicious  prose* 
eution  is  not  released  by  bankrupt's  dis- 
charge. See  In  re  Lorde  (D.  C,  N.  Y.),  16 
Am.  B.  R.  201,  144  Fed.  320,  where  the  court 
held  that  a  judgment  against  a  landlord  for 
injuries  from  the  bite  of  a  tenant's  dog,  over 
which  the  landlord  had  no  control,  was  re- 
leased by  the  landlord's  discharge  in  bank- 
ruptcy; In  re  Munro  (D.  C,  N.  Y.),  28  Am. 
B.  R.  369,  195  Fed.  817,  quoting  text;  Ex. 
p.  Cote.  (Vt.  6up.  Ct.).  44  Am.  B.  R.  43,  106 
AtL  519. 

Coaversloii  of  stodcs^— Where  brokers  hold 
stocks  bought  for  a  customer,  as  security  for 
a  balance  due  on  the  purchase  price,  and  from 
time  to  time  sell  them  to  third  persons  without 
the  knowledge  of  the  owner,  and  continue  to  do 
so  after  they  have  realised  enough  to  pay  the 
balance  due  and  apply  the  avails  to  their  own 
purposes  so  that  their  ilcts  constitute  larceny, 
a  claim  for  such  conrersion  is  not  released  by 
the  broker's  discharge  in  bankruptcy.  Kava- 
uaugh  v.  Ifclntyre,  128  App.  Dir.  722,  21  Am. 

B.  R.  827,  112  N.  T.  Supp.  987,  quoting  Collier 
on  Bankruptcy  (6th  Ed.).  P-  225.  See  also 
opinion  of  Justice  jr.  A  Kellogg  at  trial  term 
In  N.  T.  Sup.  Court,  Kavanaugh  t.  Mclntyre, 
27  Am.  B.  B.  279. 

lie.  Peters  r.  United  States  ex  rel.  Kelly  (C. 

C.  A,  7th  Clr.),  24  Am.  B.  B.  206,  177  Fed.  880, 
revg.  22  Am.  B.  B.  177.  166  Fed.  613;  Matter  of 
Helper  (N.  T.  City  Ct.).  82  N.  Y.  Misc.  206, 
31  Am.  B.  B.  288,  143  N.  Y.  Supp.  1606. 


110a.  Mclntyre  t.  Kavanaugh.  242  U.  8.  188, 
88  Am.  B.  B.  166,  37  Sup.  Ct.  38,  61  L.  Bd.  206. 
aflg.  210  N.  Y.  175,  81  Am.  B.  B.  712,  104  N.  B. 
186  Blatter  of  Arnao  (D.  C,  N.  Y.),  82  Am.  B. 
B.  88»  210  Fed.  896;  Matter  of  Keeler  (D.  C. 
N.  Y.),  40  Am.  B.  B.  281,  243  Fed.  770;  Coving, 
ton  Y.  Rosenbush  (Ga.  Sup.  Ct.),  42  Am.  B.  B. 
400,  97  S.  B.  78,  aifg.  42  Am.  B.  B.  492,  97  S.  B. 
462;  Mason  r.  Sault  (Vt.  Sup.  Ct.),  44  Am.  B. 
B.  604,  108  AtL  267.  See  also  discussion  ante, 
under  this  section,  II,  c.  (2)  UAlMUtles  for  eon- 
version,  p.  428. 

The  wrongful  repledge  of  stoek  by  a  broker 
in  violation  of  the  New  York  Penal  Law  con- 
stitutes a  willful  and  malicious  Injury  to  prop- 
erty within  the  meaning  of  this  subdivision. 
Heaphy  v.  Kerr  (N.  Y.  App.  Div.),  45  Am.  B. 
B.  S3,  190  App.    Dlv.    (N.   Y.)    810. 

ill.  Jefferson  Transfer  Co.  v.  Hull  (Wis. 
Sup.  Ct.).  40  Am.  B.  B.  844,  166  M.  W.  1;  Matter 
of  Cunningham  (D.  C,  N.  Y.),  42  Am.  B.  B. 
660,  258  Fed.  663;  Tompkins,  as  Admrx.,  v. 
WiUiams.  137  N.  Y.  App.  Div.  521,  23  Am.  B.  B. 
886,  122  N.  Y.  Supp.  152,  holding  that  the  ad< 
ministration  of  chloral  to  an  intoxicated  guest 
by  a  saloon  keeper  Is  not  necessarily  a 
malicious  or  Intentional  injury ;  Matter  of  Hel- 
per (N.  Y.  aty  Ct.),  82  N.  Y.  Misc.  205,  81 
Am.  B.  B.  238,  143  N.  Y.  Supp.  1006.  holding 
that  "willful  and  malicious"  do  not  necessarily 
involve  hatred  or  ill-will  as  a  state  of  mind, 
but  arise  from  a  wrongful  act  done  inten- 
tionally without  just  cause  or  excuse.  The 
wrong  which  is  excluded  from  the  effect  of  the 
discharge  must  be  both  intentional  and 
malicious.  Matter  of  Levitan  (D.  C,  N.  J.), 
34  Am.  B.  B.  789.  224  Fed.  241. 

US.  Peters  v.  United  SUtes  ex  rel.  Kelly 
(C.  C.  A.,  7th  Clr.),  24  Am.  B.  B.  206,  177  Fed. 
885.  revg.  22  Am.  B.  B.  177.  166  Fed.  <n3.  holding 
that,  where  a  judgment  for  damages  for  over- 
stepping her  authority  as  a  teacher  in  admin- 
istering corporal  punishment  was  rendered 
against  bankrupt  under  a  declaration  contain- 
ing a  count  for  trespass  vt  et  armit,  in  a  State 
where  such  a  judgment  cannot  lawfully  be 
rendered  except  upon  proof  of  a  willful  and 
malicious  injury,  the  constitutional  reqnire- 
ment  that  such  Judgment  receive  full  faith  and 
credit  impels  the  conclusion  that  the  Jury, 
under  proper  instructions,  based  their  verdict 
on  BulOcient  evidence,  and  therefore  the  Judg- 
ment must  be  considered  one  for  willful  and 
malicious  injury  not  affected  by  a  discharge  iu 
bankruptcy.  Compare  Ex.  p.  Cote  (Vt.  Sup. 
Ct.),  44  Am.  B.  B.  43,  106  AU.  510. 

118.  Leicester  v.  Hoadley  (Sup.  Ct.,  Kan.), 
66  Kan.  172,  9  Am.  B.  B.  318.  71  Pac.  818.  se 
held,  where  such  alienation  had  been  accom- 
plished by  schemes  and  devices  of  the  Judg- 
ment debtor,  and  resulted  in  the  loss  of  sup- 
port and  impairment  of  health  to  the  wife. 

114.  Flanders  v.  MuUin,  80  Vt.  124,  18  Am.  B. 
B.  708,  66  AtL  78D. 
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(Ill)  Judgments  for  personal  injuries. — ^A  judgment  obtained  for  the 
alienation  of  a  husband's  affections  is  for  a  wilful  and  malicious  injury  to 
the  person  and  property  of  another^  and  is  not  dischargeable ;  ^^  nor  is  a 
judgment  in  an  action  for  negligent  treatment  by  a  surgeon;  ^^^  nor  a  judgment 
for  slander ;  ^^  nor  a  judgment  for  a  libel ;  ^^^  nor  a  judgment  for  an  assault 
and  battery.^^^  A  judgment  in  favor  of  tiie  plaintiff  in  an  action  for  false 
imprisonment  is  not  a  "  liability  for  wilful  and  malicious  injury  to  the  person/' 
where  the  complaint  contains  no  allegation  of  malice  on  the  part  of  the 
defendant.^^  A  judgment  entered  upon  a  recognizance  given  by  the  bank- 
rupt upon  taking  a  poor  debtor's  oatih  after  being  arrested  upon  a  judgment 
against  him  for  assault  is  not  released  by  his  discharge  in  bankruptcy  ;^^ 
nor  is  a  judgment  for  costs  .awarded  the  defendant  in  an  action  for  slander.'^ 
A  judgment  against  a  bankrupt  for  damages  based  on  the  value  of  an  unexpired 
term  of  a  lease  to  premises,  tiie  possession  of  whidi  was  retained  by  the  bank- 
rupt, the  owner  being  wrongfully  deprived  of  possession  by  force,  threats  and 
fear  inspired  thereby,  is  a  liability  for  a  "  wilful  and  malicious  injury  to  profH 
©rty,"  and  is  not  dischargeabla^  A  judgment  for  damage©  arising  out  of  an 
automobile  accident  is  dischargeable,"^  unless  it  is  shown  that  it  was  caused 
by  the  wilful  and  intentional  act  of  the  defendant  in  reckless  disregard  of  the 
rights  of  the  plaintiff."^*' 

(6)  Ai-iMoinr  dub  ob  to  become  due. —  A  discharge  in  bankruptcy  does 
not  release  a  bankrupt  from  liability  for  the  payment  of  "alimony  due  or  to 
become  due."*^  There  were  many  cases  prior  to  the  amendment  of  190o. 
Some  held  that  alimony  due  or  to  grow  due  was  dischargeable ;  ^^  others  that 
alimony  due  before  the  bankruptcy  was  barred  by  the  discharge;'^  some 
implied  that  alimony  to  accrue  was  not;  while  the  majority  of  cases  held  to 
the  broader  view  that  alimony,  whether  due  or  not,  was  not  a  debt  at  all, 
but  a  duty,  liquidated  in  terms  of  money  for  convenience  only,  and,  therefore, 
neither  provable  nor  dischargeable.^^    In  its  ultimate  analysis,  the  question 


116.  Drake  v.  Vernon  (Sup.  Ct.,  So.  Dak.). 
26  So.  Dak.  354,  25  Am.  B.  R.  69,  128  N.  W.  817. 

116.  McDonald  v.  Brown  (Sup.  Ct.,  R.  I.),  28 
B.  I.  546,  10  Am.  B.  B.  68,  61  AU.  213;  National 
Surety  Co.  t.  Medlock  (Sup.  Ct,  Oa.),  19  Am. 
B.  B.  664;  Ttaompaon  ▼.  Judj  (C.  C.  A.,  6th 
Clr.),  22  Am.  B.  R.  164,  169  Fed.  668. 

U7.  McChrlBtal  ▼.  Cllabee,  190  Maaa.  120,  16 
Am.  B.  R.  888,  76  K.  B.  511. 

118.  JTohnaton  v.  Bruckheimer,  183  N.  Y.  App. 
DlT.  649.  22  Am.  B.  R.  242,  118  N.  T.  Supp.  189. 

119.  In  re  Colala  (D.  C,  Maaa.),  18  Am.  B. 
R.  292,  188  Fed.  266. 

ISO.  Drake  v.  Vernon  (Sup.  Ct.,  So.  Dak.),  26 
8.  Dak.  854,  26  Am.  B.  B.  6^  128  N.  W.  817. 

181.  In  re  Munro  (D.  C,  K.  Y.),  28  Am.  B.  B. 
664,  197  Fed.  460. 

181a.  Jefferaon  Tranafer  Co.  r.  Hull  (Wla. 
Sup.  Ct).  40  Am.  B.  R.  844.  166  N.  W.  1;  Baie- 
more  r.  Stephenaon  (Ga.  Ct.  of  App.),  44  Am. 
B.  R.  216.  100  S.  B.  284,  cltinir  CoUler  on  Bank- 
ruptcy (11th  Ed.),  441;  Matter  of  Grout  (Vt 
Sup.  Ct.),  13  Vt  818,  83  Am.  B.  R.  780.  92  Atl. 
ii46;  Hiteshul  ▼.  Jones  (Pa.  Ct  of  Com.  PI.), 
60  Pa.  L.  J.  646.  28  Am.  B.  R.  854. 

It  lb.  Bx.  p.  Cote  (Vt  Sup.  Ct.),  44  Am.  B.  B. 
48,  106  AtL  619. 

188.  Bankr.  Act,  f  17-a  (2) ;  Matter  of  Pyatt 
(D.  C,  Ney.),  42  Am.  B.  B.  462,  267  Fed.  802, 
citinsr  Collier  on  Bankruptcy  (11th  Bd.)  488. 

What  la  alimony r — A  decree  of  divorce  award- 
ing a  wife  $60  per  month,  aa  alimony,  pay- 
able monthly,  or  en  maeae,  at  the  option  of  the 
husband,  in  the  sum  of  $o,0(K).  is  an  aUowance 
for  alimony  and  a  claim  therefor  is  not  barred 
by  the  husband'a  discharge.  Bgbers  r.  North- 
ern Pacific  Ry.  Co.  (Wash.  Sup.  Ct.),  40  Am. 
B.  R.  880,  167  Pac.  1073. 


Sffect  of  pri«r  caateatieB  by  wlfa  tha8 
was  not  altmoay. — ^The  fact  that  a  wife,  in  a 
proceeding  to  modify  a  decree  awarding  her 
alimony,  took  the  poaition  that  the  award  was 
not  alimony  but  was  a  part  of  a  property 
settlement,  and  was  a  fixed  award  or  judg- 
ment, does  not  estop  her  from  subsequenUy 
contending  that  it  waa  not  dlacharged  in  bank- 
ruptcy. Bgbers  Y.  Northern  Padfle  Ry.  Ca. 
(Wash.  Sup.  Ct.),  40  Am.  B.  B.  880,  167  Pae. 
1078. 

128.  In  Kentucky  alimony  due  and  unpaid 
before  adjudication  in  bankruptcy  was  held  to 
be  a  provable  and  dischargeable  debt.  Fita 
y.  Fite,  22  Ky.  L.  Rep.  1638,  6  Am.  B.  R.  46au 

61  S.  W.  26;  In  re  Houston  (D.  C,  Ky.),  2  Am. 
B.  R.  107,  94  Fed.  U9. 

U4.  In  re  Challoner  (D.  C,  111.),  8  Am.  B.  B. 
442,  98  Fed.  82;  Turner  ▼.  Turner  (D.  C,  Ind.), 

6  Am.  B.  R.  289,  108  Fed.  786 :  In  re  Van  Ordan 
(D.  C,  N.  J.),  2  Am.  B.  B.  801,  06  Fed.  86. 

la  New  York  alimony  in  arrears  and  on- 
paid  before  the  filing  of  a  petition  waa  not 
corered  by  the  discharge.    Maisner  t.  Malaner, 

62  N.  Y.  App.  Dir.  286,  6  Am.  B.  B.  296,  70  N. 
Y.  Supp.  1107.  But  a  Judgment  recovered  in 
thia  State  for  alimony  due  under  a  decree  of 
divorce  granted  in  another  State,  is  simply  a 
money  Judgment,  and  was  held  a  provable  and 
dischargeable  debt.  In  re  Williama*  Batata 
(Surr.  Ct,  N.  Y.),  23  Am.  B.  394,  118  N.  Y. 
Supp.  662. 

125.  Young    V.    Young,    35    N.    Y.    Misc.    385, 

7  Am.  B.  R.  171,  71  N.  Y.  Supp.  944; 
Barclay  v.  Barclay,  184  111.  376,  66  N.  B. 
686;  Deen  v.  Bloomer,  191  IlL  416,  61  N.  B. 
181;   Welty   v.    Welty,   196   lU.   335,   68   N.   B. 
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turned  on  what  alimony  is,  a  debt  or  a  duty,  and  reference  was  usually  had  to 
the  decision  of  the  State  granting  the  decree.  Thus,  it  was  thought,  prior 
to  the  amendment  of  1903,  the  Kentucky  rule,  which  declared  alimony  both 
past  and  future  merely  a  debt,*^  was  not  affected  by  Audubon  v.  Schuf eldt,^^ 
wherein  the  Supreme  Court  held  a  judgment  of  the  local  courts  of  the  Dis- 
trict of  Columbia  awarding  alimony  not  affected  by  the  defendant's  dis- 
charge.^^ Indeed,  the  national  scope  of  this  opinion  was  questioned,  both 
the  court  below  and  the  Supreme  Court  being,  it  was  thought,  without  juris- 
diction to  determine  the  effect  of  the  discharge  in  the  proceeding  in  which 
it  was  granted. 

(7)  Maintenance  ob  suffobt  of  wife  ob  chiij). —  The  broad  principle 
that  obligations  to  the  sovereign  are  not  discharged  seems  to  exempt  support 
or  bastardy  orders  from  the  general  rule  that  all  provable  disabilities  are 
discharged.  A  husband's  obligation  to  support  his  divorced  wife  under  an 
agreement  to  pay  her  an  annuity,  "  during  her  life,  or  until  she  remarries," 
is  not  a  provable  debt  against  the  husband's  estate  in  bankruptcy,  and  is  not 
released  by  his  discharge.*^  This  clause  refers  only  to  the  involuntary  lia- 
bility under  the  common  law  for  support  of  wife  and  children,  and  to  any 
one  who  relieves  their  want  It  does  not  refer  to  liabilities  for  goods  pur- 
chased by  a  husband  or  parent  and  used  by  wife  or  child ;  ^^  nor  does  it  apply 
to  medical  attendance  furnished  upon  the  express  or  implied  contract  of  the 
husband  or  parent  to  pay  therefor,  provided  there  is  no  breach  of  duty  on  the 
part  of  the  husband  or  parent."^     The  reported  cases  are  few,^^  but  the 


161;  In  re  Shepard  (D.  €.,  N.  Y.),  6  Am. 
B.  It  867,  97  Fed.  187 ;  In  re  Smith  (Ref ., 
N.  Y.),  3  Am.  B.  R.  67,  and  cases  cited; 
People  V.  Grell,  65  N.  Y.  Supp.  522;  In  re 
Kowell  (D.  C,  Mass.),  3  Am.  B.  R.  837,  99 
Fed.  931.  Compare  also  Audubon  v.  Shufeldt, 
181  U.  S.  575,  5  Am.  B.  R.  829,  46  L.  Ed. 
1009;  In  re  Lachemeyer,  Fed.  Cas.  7,966; 
Wetmore  v.  Markoe,  196  U.  8.  68,  13  Am. 
B.  R.  1,  49  L.  Ed.  390. 

A  jndginent  for  alimony  included  in  his 
sehedulee  is  not  discharged  by  a  husband's 
discharge  in  bankruptcy,  and  the  wife  is  not 
precluded  from  objecting  to  the  cancellation 

of  such  judgment,  uj[)on  the  ground  that  a 
discharge  has  been  granted,  meiely  because 
she  may  have  other  remedies  which  she  may 
pursue  in  the  State  court  upon  the  order 
awarding  alimony.  Maier  y.  Maier  (N.  Y. 
6up.  Ct.),  77  N.  Y.  Misc.  145,  28  Am.  B.  R. 
S56,  135  N.  Y.  Supp.  1038. 

126.  In  re  Houston  (D.  C,  Ky.),  2  Am. 
B.  R.  107,  94  Fed.  119;  Fite  v.  Fite,  22  Ky. 
L.  Rep.  1,638,  6  Am.  B.  R.  461,  61  S.  W.  26. 

It7.  181  U.  S.  675,  5  Am.  B.  R.  829,  45 
L.  Ed.  1009.  Compare  also  for  remedies, 
Wagner  v.  Houston  (C.  C  A.,  6th  Cir.), 
4  Am.  B.  R.  596,  104  Fed.  133. 

188.  In  North  Carolina,  in  the  case  of 
Arrington  v.  Arrington  (Sup.  Ct.,  N.  Car.), 
131  N.  Car.  143,  10  Am.  B.  R.  103,  42  S.  E. 
554,  the  court  distinguished  the  case  of  Audu- 
bon V.  Shufeldt,  181  U.  6.  575,  5  Am.  B.  R. 
829,  45  L.  Ed.  1009,  and  held  that  a  final 
judgment  for  alimony  entered  in  another 
Stale  upon  a  decree  for  an  absolute  dlToroe 
is  a  provttble  and  dischargeable  debt.    It  was 


contended  that  the  United  States  Supreme 
Court  based  its  decision  upon  the  fact  that 
a  decree  for  alimony  is  not  a  final  judgment 
or  decree;  but  a  decree  for  alimony  entered 
in  a  court  in  another  State,  being  held  final 
by  the  courts  of  North  Carolina,  the  reason- 
ing of  the  United  States  -Supreme  Court  is 
not  conclusive  in  that  State.  In  Wetmore 
V.  Wetmore,  196  IT.  S.  68,  13  Am.  B.  R.  1, 
49  L.  Kd.  390,  the  Supreme  Coui-t  in  effect 
held  that  tbe  amendment  of  1903,  excepting 
alimony  from  a  discharee  in  bankrupt^,  is 
merely  declaratory  of  the  law  as  it  pre- 
vicnmj  existed. 

129.  Dunbar  v.  Duubar,  190  U.  S.  340,  10  Am. 
B.  R.  130,  47  L.  Ed.  1U84,  affg.  ISO  Mast.  170, 
62  N.  £.  248.  S«e  McKlttrick  ▼.  Oshooa,  80 
Minn.  383,  10  Am.  B.  B.  139,  96  N.  W.  228; 
Matter  of  Vadner  (D.  C,  MeT.),  42  Am.  B.  R. 
466,  200  Fed.  614,  citing  Collier  on  Bankruptcy 
(Uth  Bd.)  430. 

ISf.  Schellenberp  t.  Mullaney,  112  N.  Y.  App. 
DlY.  384.  16  Am.  B.  B.  542,  08  N.  Y.  Supp.  482, 
citing  Collier  on  Bankruptcy  (4tli  Bd.)  190. 

181.  In  re  Ostrander  (D.  C,  N.  Y.),  15 
Am.  B.  R.  96,  139  Fed.  692,  holding  that  the 
provision  has  probable  application  to  cases 
where  the  perscm  applying  for  discharge  from 
his  dcflbts  had  so  betrayed  his  moral  and 
l^ffal  duty  as  a  husband  or  j>arent  that  an- 
other was  justified  in  providing  the  main- 
tenance and  support  denied  by  ue  one  upon 
whom  the  law  places  the  primary  duty. 

188.  In  re  Baker   (D.  €.,  Kan.),  3  Am. 

B.  R.  101,  96  Fed.  954;  In  re  Hubbard  (D. 

C,  m.),  8  Am.  B.  R.  628,  98  Fed.  710;  In 
re  Cotton,  Fed.  Cas.  8,269;  Hawkes  v.  Cook- 
sey,  13  Ohio  St.  242.    See  also  p.  — ,  onte. 
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e£5cac7  of  the  principle  is  not  to  be  doubted,  even  without  the  affirmative 
declaration  of  the  amendatory  act  of  1903.  Since  then,  such  obligations  are 
not  affected  by  a  discharge  in  bankruptcy. 

(8)  SsDircTio]^  OF  AN  UNMABBiBD  FBMAXJB. —  There  was  sharp  conflict  of 
authority  under  the  law  as  it  existed  prior  to  the  amendment  of  1908  in 
respect  to  whether  in  such  a  case  a  judgment  was  barred  It  seemed  to  torn 
on  whether,  under  the  laws  of  the  State,  the  gravamen  of  the  suit  was  loss 
of  services  or  wilful  wrong.*^  Thus,  in  New  York,  the  father  is  the  suitor, 
and  the  injury  can  hardly  be  termed  wilful  and  malicious  as  to  him.*** 
In  other  States,  the  daughter  may  sue,  and,  though  it  is  always  doubtful 
whether  that  which  is  consented  to  can  be  wilful  and  malicious,  the  weight 
of  authority  was  against  discharging  liabilities  to  her  of  this  character.*^ 
Were  there  nothing  in  the  statute  that  seemed  to  refer  to  this  class  of  wrongs, 
the  broad  principle  that  mere  liabilities  resting  entirely  in  tort  are  not  affected 
by  bankruptcy  would  probably  save  them  from  the  effect  of  a  diBcharge, 
though  the  same  question  seems  to  have  arisen  under  the  English  act  of 
1883,  which  was  silent  on  the  point *^  Each  country  has  been  forced  to 
remedial  legislation.  Our  amendatory  law  of  1903,  like  the  English  act  of 
1890,^^  has  now  settled  the  question.  Such  liabilities,  whether  to  father  or 
to  daughter,  are  hereafter  excepted  from  the  effect  of  a  discharge.'^  But 
liabilities  of  this  character  need  not  be  reduced  to  judgment  to  be  within 
this  exception,  as  in  England. 

(9)  Cbiminal  ooNvxBSATiON. —  HeiTe  the  samo  difficulty  existcd.  It  is  only 
by  a  stretch  of  meaning  that  a  judgment  of  this  character  can  be  held  ''an 
injury  to  the  person  or  property"  of  the  husband,  however  heinous  be  the 
wrong.^^  However,  the  law  was  settled  in  New  York  in  favor  of  the  non- 
dischargeability  of  such  a  judgment,  and  by  the  court  of  last  resort^*** 
On  principle,  this  conclusion  is  eminently  right;  as  an  interpretation  of  mere 
words,  it  may  be  doubted.  The  question  has,  however,  been  determined,  the 
country  over,  by  the  amendatory  act  of  1908.  Liabilities  of  this  character 
are  not  barred  by  a  discharged.  As  the  law  now  stands  no  liability  growing 
out  of  breach  of  moral  duty,  whedier  in  connection  with  the  domestic  rda- 
tions  or  otherwise,  save  breach  of  promise  of  marriage,  is  affected  by  the 
judgment  debtor's  discharge. 

(10)  Other  wiupitl  and  malicious  injubies. —  It  is  well  settled  Ihat, 
aside  from  the  liabilities  excepted  by  the  amendatory  act  of  1908,  obligations 


133.  Ck>mpare  In  re  Sulliyan  (Ref.,  N. 
Y.),  2  Am.  B.  R.  30,  with  In  re  Maplee  (D. 
C,  Mont.),  5  Am.  B.  R.  426,  106  Fed.  919. 

134.  In  re  McCa\iley  (D.  €.,  N.  Y.),  4 
Am.  B.  R.  122,  101  Fed.  223;  Dialer  v.  Mc- 
Cauley,  7  Am.  B.  R.  138,  73  N.  Y.  Supp.  270, 
S6  N.  Y.  App.  Div.  42,  revg.  s.  c,  6  Am. 
B.  R.  491;  In  re' SuUivan  (Ref.,  N.  Y.),  2 
Am.  B.  R.  30. 

135.  In  re  Maples  (D.  C,  Mont.),  5  Am. 
B.  R.  426,  105  Fed.  919.  And  compare,  as 
^lisagreeing  with  the  New  York  rule.  In  re 
Freche  (D.  C,  N.  J.),  6  Am.  B.  R.  470,  109 
Fed.  620. 

136.  (See  Eng.  Act  of  1883,  §  30  (1). 
187.  See  Eng.  Act  of  1890,  {  10. 

138.  Judgment  in  action  for  breach  of 
inromise  where  seduction  is  alleged. —  In  the 
jkbeence  of  a  showing  to  the  contrary,  a 


judgment  in  an  action  in  form  for  breach 
of  promise  to  many,  wherein  seduction  la 
proven,  will  be  presumed  to  have  been 
awarded  for  the  sMuction,  and  hence  is  not 
dischargeable  under  the  amendment  of  1903 
to  section  17a  (2)  of  the  Bankruptcy  Act, 
excepting  from  a  bankrupt's  discharge  lia- 
bility for  the  seduction  of  an  unmarried 
female.  In  re  Warth  (C.  C.  A.,  2d  Cir.), 
29  Am.  B.  R.  210,  200  Fed.  408,  revg.  28 
Am.  B.  R.  41. 

189.  Compare  In  re  Tinker  (D.  C,  N.  Y.) . 
8  Am.  B.  R.  680,  99  Fed.  79. 

140.  Oolwell  V.  Tinker,  169  K  Y.  531,  7 
Am.  B.  R.  334,  62  N.  E.  668,  58  L.  R,  A. 
765,  affg.  s.  c,  6  Am.  B.  B.  434.  This  case 
was  affirmed  by  the  United  SUtes  Supreme 
Court  in  193  U.  S.  478,  11  Am.  B.  R.  568, 
48  L.  Ed.  764. 


8  17-a  (8).] 
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daimed  to  be  within  this  subdivision  must  be  (a)  both  wilful  and  malicious 
injuries  and  (b)  to  the  person  or  property  of  another."^  Such,  it  is  thought, 
would  be  a  slander  or  a  libel,  and  probably  a  malicious  prosecution  or  an 
assault,  and  the  cases  contra  under  former  laws  are  no  longer  controlling ;  ^** 
but  a  liability  for  trespass  or  for  arrest  due  to  negligence,  even  if  after 
liquidation,  is  not.  Each  case  will  depend  on  its  own  facts.  However,  as 
this  subdivision  tends  to  impair  the  bankrupt's  remedy,  the  statute  being 
highly  remedial,  these  exceptions  should  be  so  construed  as  to  affect  that 
remedy  only  so  far  as  is  necessarily  required  by  its  express  terms. 

e.  Debts  not  scheduled. —  (1)  In  general. —  There  is  a  notable  departure  in 
the  provisions  of  subdivision  3  of  this  section  from  the  weight  of  authority 
under  the  former  law.  Jurisdiction  of  the  creditor  now  depends,  not  on  the 
petition  and  the  adjudication,^^  but  on  the  facts,  either  that  the  debt  was 
"  duly  scheduled  in  time  for  proof  and  allowance,"  ^**  or,  if  not,  that  tho 
^'  creditor  had  notiee  or  actual  knowledge  of  the  proceedings  in  bankruptcy.'^ 
The  cases  thus  far  are  uniform  in  interpreting  the  words  of  this  subdivision 
to  m«an  what  they  say.^**^  The  Supreme  Court  has  also  impliedly  sustained 
the  constitutionality  of  these  provisions.^*^ 

(2)  Name  and  addbess  of  ckeditor. —  Extreme  exactness  must  be  used  in 
describing  the  creditor  by  name,  or  he  will  not  be  "  duly  scheduled ; "  ^^  tho 


141.  Compare  In  re  Tinker  (D.  C,  K.  Y.), 
8  Am.  B.  H.  580,  99  Fed.  79;  In  re  SnlliTan 
(lUsf.,  N.  Y.),  £  Am.  B.  R.  30. 

14S.  For  instanoe,  In  re  Simpson,  Fed. 
Gas.  12,879.    See  cases,  p.  — ,  ««*e. 

14S.  Blade  Y.  Blazo,  117  Mass.  17;  Flatt 
V.  Parker,  6  T.  &  G.  377;  Lamb  v.  Brofwn, 
Fed.  Gas.  8,011. 

144.  Time  for  proof  and  anowaace. — 
Where  a  debtor  in  filine  his  schedules  in 
hankmptoy  omitted  therefrom  any  reference 
to  plamtifTs  claim  and  failed  to  schedule 
such  debt  at  all  until  within  four  days  of 
the  expiration  of  the  year  for  proving  claims, 
so  that  the  plaintiff  did  not  have  time  to 
have  his  debt  proved  and  allowed,  such  debt 
waa  not  duly  scheduled  **  in  time  for  proof 
and  allowance"  and  therefore  was  not  dis- 
ebarg«4.  McCreery  A  Co.  v.  Brown  (Pa.  Ct  of 
Com.  PL),  61  Pa.  L.  J.  80,  29  Am.  B.  R.  238. 

145.  Fider  v.  Mannheim,  81  N.  W.  2;  Gol- 
Hns  V.  McWalters,  35  N.  Y.  Ifisc.  648,  6  Am. 
B.  R.  693,  72  N.  Y.  Supp.  203;  Tyrrel  v. 
Hammerstein,  33  N.  Y.  Misc.  505,  6  Am.  B. 
R.  4301,  67  N.  Y.  Supp.  717;  In  re  Beerman 
(D.  G.,  Ga.),  7  Am.  B.  R.  431,  112  Fed.  662; 
Hayer  y.  Gomstock  (Sup.  Gt.,  Iowa),  115 
Iowa  187,  7  Am.  B.  R.  493,  88  N.  W.  351; 
In  re  Monroe  (D.  G.,  Wash.),  7  Am.  B.  R.  706, 
114  Fed.  393;  Zimmerman  v.  Eetchum  (Sup. 
Gt.,  Kan.),  66  Kan.  98,  11  Am.  B.  R.  190,  71 
Pac  264;  Broadway  Trust  Go.  v.  Manheim, 
47  N.  Y.  Misc.  415,  14  Am.  B.  R.  122,  95  N. 
Y.  Supp.  93;  C\i8tard  v.  Wigerson  (Sup.  Gt., 
Wis.),  130  Wis.  412,  17  Am.  B.  R.  337,  110 
N.  W.  263;  Finnell  v.  Armoura  (Sup.  Gt., 
Utah),  39  Utah  316,  26  Am.  B.  R.  802,  806, 
117  Pac.  49;  Davis  v.  Findlay  (Ala.  Sup.  Gt.), 
41  Am.  B.  R.  692.  78  So.  869. 

Judgmcit  note  waiying  exemptions. — 
Where  a  ereditor  of  a  bankrapt^  holding  a 


Judgment  note  with  a  waiver  of  exemption^ 
does  not  present  it  in  bankruptcy  proceed- 
ings,  although  he  has  knowlMge  of  such 
prooieedings,  he  cannot  thereafter  enforce 
judgment  on  the  note.  Glaster  v.  Soble,  22 
Fa.  Super.  Gt.  631,  10  Am.  B.  R.  446. 

The  purpose  of  this  subdivision  was  to- 
remedy  a  defect  in  the  previous  bankruptcy 
act  by  which  a  debt  was  discharged,  even 
though  the  name  of  the  creditor  was  omitted 
from  the  schedules,  provided  such  omission 
was  not  willful  nor  fraudulent,  even  though 
the  creditor  had  no  notice  nor  knowledge  of 
the  proceedings.  Broadway  Trust  Go.  v.  Man* 
heim,  47  N.  Y.  Misc.  415,  14  Am.  B.  R.  422,. 
95  N.  Y.  Supp.  93;  Tyrrel  v.  Hammerstein, 
83  N.  Y.  Misc.  505,  6  Am.  B.  R.  430,  67  N. 
Y.  Sup£.  717. 

Mare  waat  of  notice  or  knowledao  will  not 
prevent  the  discharge  becoming  operative  if  the 
debt  was  duly  scheduled.  Travis  v.  Sams  (Ga. 
Ct.  of  App.),  43  Am.  B.  R.  657,  93  S.  B.  239. 

An  indorier  of  a  note  not  scheduled  is  sub* 
rogat'ed  to  the  rights  of  the  payee  after  he  pays 
the  note.  Calmensou  v.  Moudry  (Sup.  CL. 
Minn.),  89  Am.  B.  R.  624,  162  N.  W.  107a 

14a.  Hanover  Nat.  Bank  v.  Moyses,  186  U.  S. 
ISl,  8  Am.  B.  R.  1,  46  L.  Bd.  1113. 

147.  See  p.  260,  ante. 

What  eonstttntee  "duly  Mhednled.**— The 
claim  of  a  creditor  named  "Custard"  is  not 
duly  scheduled  under  the  name  of  "Gastard.** 
and  is  not  affected  by  the  bankrupt's  dis- 
charge. Custard  V.  Wigderson  (Sup.  Ct.,  Wls.)^ 
130  Wis.  412,  17  Am.  B.  R.  337,  110  N.  W.  263. 
Where  a  creditor's  address  in  the  schedules 
was  given  "Leader  Building,  6th  avenue,  Pitts- 
burgh, Pa.,"  instead  of  "Maeder  Building,  Sth 
avenue,  Pittsburgh,  Pa.,"  which  Is  his  proper 
address,  it  was  held  to  be  insufficient.  Reed  v. 
Dippell  (Ct  of  Common  Pleas,  Pa.),  61  Pa.  Dist. 
126,  17  Am.  B.  R.  371.  Where  the  schedule 
gives  the  address  of  creditors  as  "817  Main 
street.  New  York  city,"  there  is  no  presumption 
that  notices  so  addressed  reached  them  at  '917 
Main  street,  Cincinnati,  Ohio."  Wertheimer  v. 
Howard,  47  N.  Y.  Misc.  145,  14  Am.  B.  R.  647, 
08  N.  Y.  Supp.  618.    Where  a  surviving  partner 
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Bohedule  of  the  residence  of  a  creditor  as  '^  unknown,''  wlien  it  could  have  been 
ascertained  by  the  exercise  of  reasonable  diligence,  would  prevent  a  discharge 
of  the  debt^^  A  failure  to  use  due  efforts  to  learn  the  street  number  of  a 
judgment  creditor,  will  deprive  the  petitioner  of  the  right  to  a  discharge  of 
such  judgment.^^  The  act  itself  does  not  require  the  street  number  to  be 
inserted.  The  cases  holding  this  essential  were  decided  under  bankruptcy 
rules  in  force  in  the  district  where  the  bankruptcy  occurs.  Both  as  to  the 
use  of  initials  and  the  omission  of  a  street  address  the  act  must  be  given  a 
general  construction,  as  in  the  light  of  the  fact  that  letters  directed  to  persons 
by  their  initials  are  constantly,  properly  and  promptly  delivered  in  the 
largest  cities  of  the  country,  even  when  the  street  number  is  not  given.^^  It 
is  dear  also  that  where  the  failure  to  schedule  the  actual  owner  of  the  debt 


ia  correctly  described  in  the  ■ehednlee  as  the 
creditor,  and  had  actval  notice,  although  his 
residence  was  inoorrectlir  stated  in  the  sched- 
ules, his  debt  will  be  discharged.  Kaufman 
V.  Sdireier,  108  N.  Y.  App.  Div.  298,  17  Am. 
B.  R.  314,  95  N.  Y.  Bupp.  729. 

In  Liesum  v.  Krauss,  35  N.  Y.  Misc.  376, 
71  N.  Y  Supp.  1022,  the  creditor's  name  waa 
Liesum,  but  he  was  scheduled  as  Liesman, 
and  his  debt  was  held  not  discharged.  See 
also  Columbia  Bank  ▼.  Birkett,  9  Am.  B.  R. 
481,  174  N.  Y.  112;  affd.  auh  nom  Birkett  v. 
Columbia  Bank,  195  U.  S.  345,  12  Am.  B.  R. 
691,  in  which  case  the  bankrupts  had  sched- 
uled a  debt  represented  by  their  promissory 
note  in  the  name  of  the  payee,  when  they 
knew  it  was  held  by  a  discount  bank,  which 
had  no  notice  or  actual  knowledge  of  the 
bankruptcy  proceedings  prior  to  the  bank- 
rupt's discharge;  it  was  held  that  the  bank 
was  not  bound  thereby  and  could  recover  on 
the  noto  against  the  bankrupts. 

Where  a  bankrupt  in  his  schedule  of  cred- 
itors, in  schediding  a  debt,  gave  as  the  name 
of  a  creditor,  "C.  Ferger,"  instead  of 
"Charles  Ferger,"  and  his  residence  merely 
as  "Indianapolis/'  and  the  proof  showed 
that  the  information  furnished  in  the  sched- 
ules did  not  result  m  the  creditor's  receiving 
notice  of  the  bankruptcy  proceedings,  the 
debt  was  not  duly  scheduled  so  as  to  be  dis- 
charged.     Kreitleiu    v.    Fergcr     (Ind.    App. 

€t.),  52  Ind.  App.  190,  28  Am.  B.  R.  00^, 
97  N.  E.  819,  98  N.  E.  1006,  revd.  in  238  U. 
6.  21,  34  Am.  B.  R.  862,  59  L.  Ed.  1184, 
holding  that  the  failure  to  give  the  street 
address  was  not  fatal  to  Uie  validity  of  the 
schedules. 

As  to  failure  to  schedule  name  and  resi- 
denoe  of  receiver  of  ooxporatioA  appointed  in 
action  to  enforce  liability  of  stockholder, 
where  names  of  creditors  are  scheduled,  see 
Longfield  v.  Minnesota  Say.  Bank,  95  lihnn. 
D4,  14  Am.  B.  R.  413,  103  N.  W.  706. 

The  use  of  ditto  marks  to  indicate  the 
residence  of  a  creditor  is  ineffectual.  Haack 
V.  Theise,  51  N.  Y.  Misc.  3,  16  Am.  B.  R. 
699,  99  N.  Y.  Supp.  905.  The  listing  of 
the  name  of  a  creditor  by  an  initial  instead 
of  the  full  Christian  name  is  not  such  a 
defect  as  to  deprive  the  bankrupt  of  a  dis- 
charge of  the  debt.    Kreitlein  v.  Feiger,  288 


n.  8.  n«  84  Am.  B.  B.  802,  09  L.  Bd.  IIM,  fWgL 
02  Ind.  App.  199,  28  Am.  B.  R.  908,  97  N.  &  Ott. 

Fatlur«  to  Mhedole  equitable  aeelgaee. — ^A 
discharire  in  tMtnkniptcy  wlU  bar  an  action  on  a 
judgment  by  an  equitable  assiffnee  thereoC 
though  eald  equitable  assignee  was  not  sehed- 
nled  in  the  list  of  creditors,  where  it  appears 
that  the  original  Judgment  creditor  was  sched- 
uled and  received  notice  and  that  the  assignee 
did  not  Inform  the  debtor  that  he  had  acquired 
the  judgment  creditor's  interest  in  the  judg- 
ment. Moreney  v.  Landry  (N.  H.  Sup.  (X),  45 
Am.  B.  B.  48,  166  AtL  800. 

141.  Schiller  v.  Weinsteln,  47  N.  T.  Iflae.  tS, 
15  Am.  B.  B.  18S,  94  N.  Y.  Supp.  768. 

VaUore  to  elate  that  addreee  was  aalDMwm. — 
A  debt  arising  on  a  promissory  note  Is  not  dta- 
charged  where  the  schedules  failed  to  state  tha 
name  and  address  of  the  holder  of  the  note  or 
that  the  address  was  unknown  and  the  ad- 
dresses of  the  persons  who  were  accommo- 
dated and  the  place  where  the  debt  was  con- 
tracted and  whether  the  UablUtj  was  joint. 
■everal  or  IndividuaL  Haaard  Mfg.  Ce.  ▼. 
Brown  (Ct.  of  Common  Pleas,  Pa.),  20  Am.  B. 

S.   vOo. 


Where  a  bankrupt  in  scheduling  a  judgment 
set  forth  the  residence  and  occupation  of  tho 
judgment  creditors  as  'Unknown— CaUfornta.'* 
though  he  had  actual  knowledge  of  their  resi- 
dence and  post-office  address,  and  the  judgment 
creditors  did  not  learn  of  the  bankruptcy  pro- 
ceedings until  long  after  bankrupt's  discharge, 
the  Judgment  was  not  properly  scheduled  so  aa 
to  come  within  the  terms  of  bankrupt's  dis- 
charge, and  a  motion  to  cancel  said  Judgment 
because  of  the  discharge  should  be  denied. 
MlUer  V.  Guastl.  228  U.  S.  170.  29  Am.  B.  R.  201. 
07  L.  Ed.  178,  altg.  208  N.  X.  200.  26  Am.  B.  &. 
727.  06  N.  B.  4ia 

140.  Cagliostro  y.  Indelll,  03  N.  Y.  Kiac. 
44,  17  Am.  B.  R.  686,  102  N.  Y.  Supp.  »18. 
holding  that  where  a  bankrupt  scheduleg  tiie 
residence  of  judgment  creditor  as  *'  Mulberry 
street,  New  York  CAty,"  and,  owing  to  faUure 
to  give  the  street  number,  the  creditor,  who 
had  resided  in  one  house  in  said  street  for 
more  than  ten  years  last  past^  receives  no 
notice  of  the  bankruptcy  proc^eedings,  and 
denies  any  knowledge  thereof,  the  claim  wiil 
not  be  discharged. 

150.  Failure  to  give  street  and  nuoiber.>- 
The  act  itself  does  not  require  the  street 
number  of  a  creditor  to  be  given,  and  an 
omission  thereof  is  not  in  itself  sufficient  to 
withhold  the  privilege  of  discharge  in  re- 
spect to  the  creditor's  debt.  Kreitlein  v. 
Ferger,  238  U.  S.  31,  34  Am.  B.  R.  862,  in 
wliich  the  court  discusses  the  improper 
scheduling  in  debts  as  follows:  ^lliere  tie 
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was  intentional,  such  debt  will  not  be  discharged,^^  but  not  if  there  was 
actual  notice.*® 

(8)  Notice  or  knowledge;  peoof. — A  written  notice  need  not  be  served 
upon  the  creditor,  but  actual  knowledge  is  sufficient,  and  facts  occurring  before 
or  after  the  commencement  of  the  proceedings  are  competent  to  establish  such 
knowledge,*^  "Actual  knowledge  of  the  proceedings '*  contemplated  by  this 
section  is  a  knowledge  in  time  to  avail  a  creditor  of  the  benefits  of  the 
law  —  in  time  to  give  him  an  equal  opportunity  with  other  creditors  —  not 
a  knowledge  that  nuiy  come  so  late  as  to  deprive  him  of  participation  in  the 
administration  of  the  affairs  of  the  estate  or  to  deprive  him  of  dividends ;  *^ 
and  it  has  been  held  that  actual  knowledge  of  an  attorney  employed  to  collect 
a  judgment  against  the  bankrupt  is  sufficient.*^  Knowledge  obtained  from 
reading  the  newspapers  and  from  verbal  communication  has  been  held  to  be 
sufficient.*^  Merc  casual  conversation  with  a  disinterested  party  in  which  a 
mortgagee  is  informed  that  the  mortgagor  has  gone  into  bankruptcy,  does  not 
constitute  notice  so  as  to  relieve  the  mortgagor  of  his  obligations  under  the 
mortgage,  where  it  appears  that  the  claim  was  not  scheduled. ^'^  It  has  been 
held  that  the  burden  of  proof  is  upon  the  bankrupt  to  establish  the  fact  that 
the  debt  was  duly  scheduled  or  that  the  creditor  had  notice  or  actual  knowledge 
of  the  proceedings.*^     But  the  Supreme  Court  in  a  recent  case  has  stated 


only  a  few  InstAncefl,  under  the  Bankmptcy 
Act,  in  which  the  conrts  haye  had  occasion  to 
deal  with  the  subject,  or  to  construe  section 
7(8),— requirinff  claims  to  be  duly  Usted,— in 
connection  with  section  17,  which  provides  that 
a  discharse  shall  release  the  debtor  from  aU 
prorable  debts  'except  such  as  *  *  *  (8) 
nare  not  been  duly  scheduled  in  time  for  proof 
and  aUowance,  with  the  name  of  the  creditor 
If  known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledir*  of  the  proceed- 
ings in  bankruptcy    *    *    *" 

"It  has  been  held  that  a  claim  is  not  duly 
scheduled  if  the  name  of  the  creditor  is  im- 
properly spelled.  Custard  t.  Wigderson,  180  Wis. 
416,  17  Am.  B.  R.  837,  110  N.  W.  263,  10  Ann. 
Cas.  740;  or  if  the  street  number  is  giren,  but 
the  name  of  the  city  of  his  residence  is  omitted, 
Troy  ▼.  Budnick,  108  Mass.  668,  80  N.  B.  177; 
or  if  the  creditor  is  listed  as  residing  in  one 
eity  when  he  actnaUy  lives  in  another,  IfarshaU 
T.  iDngliBh-American  Loan  &  T.  Co.,  127  Ga.  876, 
06  8.  B.  449 ;  or  if  the  creditor's  name  is  given. 
but  the  schedule  falsely  recites  'Residence  un- 
known,' Birkett  v.  Columbia  Bank,  100  U.  8. 
840,  12  Am.  B.  R.  601,  49  L.  Bd.  231;  MUler  v. 
Quasti,  226  U.  8.  170,  20  Am.  B.  R.  201«  07  L. 
Bd.  173;  Parker  Y.  Murphy,  210  Mass.  72,  81 
Am.  B.  R.  646,  102  N.  B.  80.  These  decisions, 
however,  were  based  on  extrinsic  proof  and  on 
a  finding  that,  as  a  matter  of  fact,  the  name 
was  misspeUed,  or  the  creditor's  residence  was 
improperly  listed,  or  that  the  bankrupt  knew 
the  creditor's  address  and  falsely  stated  that 
the  residence  was  *unknown.'  None  of  them 
holds  that,  as  a  matter  of  law,  the  discharge 
was  rendered  inoperative  merely  because  the 
street  number  was  not  given  in  the 
schedule." 

151.  Columbia  Bank  v.  Birkett,  9  Am.  B.  B. 
481,  174  N.  Y.  112;  affd.  Mfb  nom.  Birkett  v. 
ColumbU  Bank,  190  U.  8.  840,  12  Am.  B.  R.  69, 
40  L.  Bd.  281.  holding  that  where  bankrupts 
schedule  a  debt,  represented  by  their  promis- 
sory note,  in  the  name  of  their  payee,  when 
they  know  it  is  held  by  a  discount  bank,  and 
in  this  matter  deprive  the  bank  of  notice  of 
their  proceeding  in  bankruptcy,  the  bank  may 
subsequently  recover  on  the  note. 

lot.  Zimmerman  v.  Ketchum,  76  Kan.  08,  11 
Am.  B.  R.  100,  71  Pac.  264. 


153.  Kuapp  V.  Harold,  11  Am.  B.  R.  100  note. 
26  Ohio  C.  C.  Rep.  218;  New  Bngland  Adver- 
tisiug  Co.  V.  Lebson  (Pa.  Ct.  Com.  Pleas),  20 
Am.  B.  R.  62,  holding  that  notice  of  bank- 
ruptcy proceedings  to  an  agent  of  the  creditor 
who  sought  to  collect  the  claim  against  the 
bankrupt  constitutes  sui&cient  knowledge.; 
Bank  of  WrightsviUe  t.  Four  Seasons  (Ga.  Ct 
of  App.),  40  Am.  B.  R.  764,  04  8.  B.  640;  Brooks 
V,  Pitto  (Ga.  Ct.  of  App.),  44  Am.  B.  R.  487, 
lOO  8.  B.  776. 

Serviee  of  proeees  or  perseaal  notlee  is  not 
essential  to  the  binding  force  of  a  discharge. 
Hanover  Nat.  Bank  v.  Moyses,  186  U.  8.  181,  8 
Am.  B.  R.  1.  46  L.  Bd.  1113. 

154.  Birkett  v.  Columbia  Bank,  100  U.  8.  846, 
12  Am.  B.  R.  601,  40  L.  Bd.  281. 

105.  Keefauver  v.  Hevenor,  168  N.  Y.  App.  Div. 
081,  82  Am.  B.  R.  080,  148  N.  Y.  8upp.  434. 
Compare  Lynch  v.  McKee  (Tex.  Ct.  of  CIt. 
App.),  44  Am.  B.  B.  182,  214  8.  W.  484. 

166.  Kaufman  v.  Scheier,  106  N.  Y.  App.  Div. 
206,  17  Am.  B.  R.  814,  00  N.  Y.  8upp.  780; 
Morrison  v.  Vaughan,  110  N.  Y.  App.  Div.  184, 
18  Am.  B.  R.  704,  104  N.  Y.  Supp.  169. 

157.  Wheeler  v.  Newton,  168  N.  Y.  App.  Div. 
782,  80  Am.  B.  R.  20,  104  N.  Y.  Supp.  481. 

156.  Weidenfeld  v.  TUUnghast,  04  Misc.  90, 
18  Am.  B.  R.  081,  104  N.  Y.  Supp.  712;  Calmen- 
son  V.  Moudry  (Minn.  Sup.  Ct.),  80  Am.  B.  R. 
624,  161  N.  W.  107a  See  Am.  Bankr.  Dig.. 
i  1116. 

Burden  of  proef^^A  bankrupt  has  the  burden 
of  proving  a  debt  was  duly  scheduled  and 
that  the  creditor  had  either  statutory  or  other 
actual  notice  of  the  bankruptcy  proceedings, 
and  if  there  is  no  evidence  of  scheduling  the 
debt,  and  the  creditor  had  no  actual  notice  of 
the  bankruptcy  proceedings,  the  bankrupt  la 
not  discharged.  Bogart  v.  Cowboy  gtate  Bank 
(Tex.  Civ.  App.),  87  Am.  B.  B.  887,  182  8.  W, 
678. 

150.  See  Ollicial  Form  No.  00,  p09t, 

160.  Kreitlein  v.  Ferger,  238  U.  8.  21,  84  Am. 
B.  R.  862,  00  L.  Bd.  1184.  It  may  be  doubted 
whether  the  court  in  this  case  intended  to  lay 
down  the  rule  that  where  a  schedule  omitted 
the  creditor's  name,  the  burden  rests  upon  the 
plaintiir  to  show  that  he  had  no  notice,  for  the 
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that  where  the  bankrupt  is  sued  on  a  debt  existing  at  the  time  of  -filing  the 
petition,  the  introduction  of  the  order  of  discharge,  containing  a  recital  that 
the  bankrupt  has  been  discharged  from  all  provable  debts,  "  excepting  such  as 
are  by  law  excepted  from  the  operation  of  a  discharge  in  bankruptcy,""* 
makes  out  a  prima  facie  defense,  the  burden  being  then  cast  upon  the  plaintiff 
to  show  that,  because  of  the  nature  of  the  claim,  failure  to  give  notice  or  other 
statutory  reason,  the  debt  sued  on  was  by  law  excepted  from  the  operation  of 
the  discharge.^*^ 

d.  Eiduioiary  debts. —  (l)  In  geneeal, — The  language  of  the  present 
bankruptcy  acts  as  to  debts  created  while  acting  in  a  "  fiduciary  capacity  *'  is 
not  materially  diflFerent  from  that  of  the  act  of  1867,  and  the  same  rules  of 
construction  should  be  applied.^^  Manifestly  the  words  **were  created  by 
his  fraud,  embezzlement,  misappropriation,  or  defalcation  while  acting  as  an 
officer  or  in  any  fiduciary  capacity"  refer  to  such  technical  trusts  as  were 
included  in  the  phrase  "  fiduciary  debts  "  so  frequently  used  in  cases  under 
the  former  law,^®  and  not  trusts  which  the  law  implies  from  the  contract'** 
Fraud  of  officers  or  of  persons  in  a  fiduciary  capacity  is  what  is  here  meant^ 
and  not  the  ordinary  fraud  of  an  ordinary  debtor  in  so  disposing  of  his  property 
as  to  hinder,   delay  or  defraud  his  creditors.^^     The  distinction  between 


court  says:  "The  authorities,  however,  dlflTer 
as  to  whether,  under  section  17  (3),  the  burden 
Is  on  the  plaintiff  to  show  that  he  had  no 
notice,  or  on  the  bankrupt  to  show  that  the 
creditor  had  notice  In  time  to  have  proved  his 
claim  and  had  it  aUowed.  Steele  v.  Thalhelmer, 
74  Ark.  818,  86  S.  W.  80S;  Van  Norman  t. 
Tounj;,  228  UL  480,  81  N.  B.  1060;  AUlng  v. 
Straka,  118  111.  App.  184;  Hallagan  v.  Dowell, 
130  N.  W.  888;  Parker  v.  Murphy,  216  Miss.  72, 
102  N.  B.  85;  Wlneman  v.  Fisher,  135  Mich. 
608,  08  N.  W.  404;  Laffoon  v.  Kerner,  138  N.  C. 
285.  60  S.  B.  654;  Fields  v.  Rust,  36  Tex.  Civ. 
App.  351,  82  S.  W.  331;  Bailey  v.  Oleason,  76 
Vt.  117,  118,  6  Atl.  637;  Custard  v.  Wlgderson, 
180  Wis.  414,  17  Am.  B.  R.  837,  110  N.  W.  263, 
10  Ann.  Cas.  740.  In  view  of  the  scope  of  his 
testimony  that  he  did  not  know  of  the  bank- 
ruptcy, it  is  not  necessary  in  this  case  to  dis- 
cuss that  mooted  point,  unless  it  must  be  held 
that,  because  of  the  failure  to  set  out  the  num- 
ber of  Ferger's  house  In  Indianapolis,  his  claim 
was  not  duly  scheduled."  Sec  also  Morency  v. 
Landry  (N.  H.  Sup.  Ct).  45  Am.  B.  R.  43,  106 
Atl.  855.  Compare  Smith  v.  HIU  (Mass.  Sup. 
Ct.),  48  Am.  B.  R.  186,  122  N.  B.  310,  wherein 
the  court  said:  "A  discharge  In  bankruptcy 
under  the  terms  of  section  17  of  the  Bankruptcy 
Act  is  a  bar  to  debts  because  creditors  have 
had  an  opportunity  to  be  heard  in  the  bank- 
ruptcy courts  upon  the  various  matters  there 
in  litigation,  have  had  the  privilege  of  proving 
their  claims  and  of  sharing  in  the  distribution 
of  the  assets  of  their  debtors.  Their  claims 
thus  have  become  rea  judicata.  This  result 
ensues  from  the  basic  proposition  that  the 
bankruptcy  court  acquired  Jurisdiction  of  the 
creditor,  who  thus  has  had  his  day  in  court. 
But  if  the  creditor,  through  no  fault  of  hU 
own,  but  wholly  through  the  fault  of  the 
debtor  upon  whom  is  cast  that  duty  by  the  law, 
has  no  notice  or  knowledge  of  the  opportunity 
afforded  him  to  appear  in  the  bankruptcy  court, 
there  appears  to  be  no  natural  justice  in  hold- 
ing him  bound  by  its  adjudications.  Tie  is  a 
stranger  to  the  proceedings.  Ordinarily  one 
who  asserts  the  binding  force  of  a  Judgment 
by  any  court  must  show  Jurisdiction  by  that 
court  over  the  person  sought  to  be  charged 
with  the  force  of  the  jud/rmcnt.  He  assumes 
the  burden  of  proof  on  this  point. 


Since  the  discharge  la  for  the  benefit  of  thm 
debtor  and  not  of  the  creditor,  there  would 
seem  to  be  a  defect  in  the  law  if  the  burden  of 
proving  negative  consequences  arising  from 
the  denult  of  the  debtor  should  be  borne  bi 
the  creditor,  and  not  by  the  debtor.  We  thittk 
a  correct  construction  of  the  law  does  not  lead 
to  such  a  result. 

There  is  nothing  in  Kreltlein  v.  Forger.  ] 
U.  S.  21,  84  Am.  B.  B.  862,  85  Sap.  Ct.  686. 
L.  Bd.  1184,  as  we  understand  it,  at  aU  ineoa* 
sistent  with  this  conclusion.** 

161.  Leslie  V.  Shaw,  122  N.  T.  App.  Div.  M» 
19  Am.  B.  R.  866,  106  N.  Y.  Supp.  1,012. 

16e.  Bracken  v.  Miller  (C.  C,  Me.).  6  Am.  B. 
R.  28,  104  Fed.  622;  First  Nat.  Bank  v.  Bam- 
forth  (Vt  Sup.  Ct),  37  Am.  B.  R.  816.  96  AtL 
600. 

The  words  "fraud,*'  "embenlement"  and  'dis- 
appropriation" have  been  held  not  to  refer  t» 
the  individual  debtor  referred  to  in  subdivision 
(2)  of  this  section.  In  re  BulUs,  68  N.  T.  App. 
Div.  508,  7  Am.  B.  R.  288,  73  N.  T.  Supp.  1047. 

168.  Bracken  v.  Mllner  (C.  C,  Mo.),  6  Am.  B. 
R.  23,  104  Fed.  622. 

164^  Morse  v.  Kaufknan  (Sup.  Ct,  Va.),  4  Va^ 
Sup.  Ct.  172,  7  Am.  B.  R.  640;  Reeves  v.  Mc- 
Cracken  (N.  J.  Bq.),  60  N.  J.  Bq.  208,  13  Am. 
B.  R.  680,  60  AU.  332,  where  it  was  held  onlr 
technical  trusts  were  within  the  section,  and 
it  had  no  application  to  an  aUeged  fraudulent 
transfer;  Barrett  v.  Prince  (C  C.  A.,  7th  Clr.). 
16  Am.  B.  R.  64,  143  Fed.  302.  holding  that 
where  it  is  alleged  that  the  bankrupt  had  em- 
bezzled and  fraudulently  converted  to  his  owa 
use  certain  goods  and  chattels,  but  set  forth 
no  facts  constituting  fiduciary  relationship  or 
disclosing  fraud,  embezzlement  misappropria- 
tion or  defalcation,  the  bankrupt  is  entitled  to 
a  discharge;  Matter  of  Adler  (C.  C.  A.,  2d  Clr.). 
16  Am.  B.  R.  414,  144  Fed.  685;  Matter  of  Floyd 
(Ref.,  D.  C,  N.  Y.),  15  Am.  B.  R.  277. 

Setting  aside  sale  as  frandoloBt. — The  mere 
f^ct  that  Incidentally  to  the  collection  of  a  debt 
a  sale  of  property  Is  set  aside  as  fraudulent 
does  not  make  the  debt  one  created  by  fraud* 
nor  prevent  its  being  released  by  a  discharge. 
In  re  Blumberg  (D.  C.  Tenn.),  1  Am.  B.  B. 
188  Fed.  845»  revg.  1  Am.  B.  R.  627. 
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mere  frauds  in  fact  and  wrongs  committed  by  private  or  public  trustees  was 
not  so  clearly  indicated  in  the  former  law.  Subdivision  2,  with  the  limita- 
tions already  indicated^  now  has  to  do  with  the  one;  subdivision  4  with  the 
other.  The  words  used  in  the  act  of  1841,  "  debts  contracted  in  consequence 
of  a  defalcation  as  a  public  officer  or  executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  fiduciary  capacity"  are  very  similar  to  and 
illuminate  those  in  the  present  law. 

(2)    CONSTKUOTION   OF  WOBDS  "  WHELB  ACTIWO  AS  AN   OFFICBB  OB  IN  ANY 

piDiJoiARY  CAPACITY." — Somc  difficulty  formerly  existed  as  to  the  construc- 
tion of  the  qualifying  words  ^'  while  acting  as  an  officer  or  in  any  fiduciary 
capacity."  It  was  held  in  a  number  of  cases  that  such  words  only  applied  to 
a  ^'  defalcation/'  and  did  not  limit  '^  fraud,"  so  that  under  this  subdivision 
any  debt  created  by  fraud  could  not  be  discharged.^^  But  the  Supreme  Court 
in  the  case  of  Crawford  v.  Burke,^®®  has  established  a  contrary  doctrine,  and 
the  true  interpretation  is  that  such  words  qualify  and  limit  each  of  the  words 
"fraud,"  *' embezzlement "  and  "misappropriation,"  as  well  as  the  word 
''  defalcation,"  ^« 

(3)  Who  abb  fiduciaby  dbbtobs. —  Manifestly  only  public  officers  and 
trustees;  and  not,  as  we  have  already  seen,  agents,  factors,  commissionmen, 
and  the  like.^^      A  naked  bailee  of  money  under  an  express  agreement  to 


165.  In  re  Butts  (D.  0.,  N.  Y.),  10  Am. 
B.  R.  16,  120  Fed.  960;  In  re  WoUock  (D.  C, 
DL).  9  Am.  B.  R.  686,  120  Fed.  616;  Prey 
V.  Torrcy,  70  N.  Y.  App.  Div.  166,  8  Am. 
B.  R.  196,  76  N.  Y.  Supp.  40,  aflfd.  176  N.  Y. 
601. 

IM.  196  U.  S.  176,  12  Am.  B.  R.  669,  49 
L.  Bd.  147. 

167.  The  limitation  of  the  application  of 
thii  BubdiviBion  to  frand,  embezzlement,  mis- 
appropriation, or  defalcation  of  the  bankrupt 
wnile  acting  as  an  officer  or  in  any  flduciary 
capadty  is  not  according  to  the  decision 
in  some  jurisdictions.  For  instance,  in  the 
«a8e  of  Crawford  v.  Buiice,  201  lU.  681,  11 
Am.  B.  R.  16,  66  N.  E.  833,  it  was  held 
that  the  exception  contained  in  the  fourth 
subdiTision  applied  to  debts  fraudulently  cre- 
ated where  no  judgment  had  been  obtained, 
or  to  those  created  by  the  embezzlement  of 
the  bankrupt  r^ardless  of  the  fact  that  he 
was  not  acting  as  an  officer  or  in  a  fiduciary 
capacity.  This  case  has  been  reversed  by  the 
Supreme  Court  of  the  United  tStates,  reported 
196  U.  S.  176,  12  Am.  B.  R.  669,  49  L.  Ed. 
147.  In  the  case  of  Watertown  Carriage  Co. 
T.  HaU,  176  N.  Y.  313,  11  Am.  B.  R.  16, 
it  was  held  that  a  complaint  alleging  that 
the  defendant  wrongfully  and  fraudulently 
embeazled  and  misappropriated  the  plaintiff's 
money  stated  a  cause  of  action  to  which  the 
discharge  of  the  defendant  in  bankruptcy 
was  no  defense;  the  court  cited  in  support 
of  its  contention  the  case  of  Crawfora  y. 
Burke,  201  111.  681,  11  Am.  B.  R.  16,  66  N.  E. 
833.  In  the  case  of  Frey  y.  Torrey,  79  N.  Y. 
App.  Div.  166,  8  Am.  B.  XL  196,  76  N.  Y. 
Supp.  40;  affd.  on  opinion  below,  176  N.  Y. 
601.  it  was  held  that  the  words  ''While 
•eting  as  an  officer  or  in  any  fiduciary  ea- 
pad^/'  do  not  qualify  the  words  "fraud,^ 


u 


embezzlement,'*  and  **  misappropriation,'* 
but  only  the  word  ''defalcation.''  This  case 
was  in  effect  overruled  by  Crawford  y.  Burke, 
196  U.  S.  176,  12  Am.  B.  R.  669,  49  L.  Ed. 
147,  which  held  that  such  words  qualified 
"fraud,"  "embezzlement"  and  "misappro- 
priation," as  well  as  "defalcation."  Tindle 
v.  Birkett,  183  N.  Y.  267,  16  Am.  B.  R.  179, 
affd.  206  U.  S.  183,  18  Am.  B.  R.  121,  61 
L.  Ed.  762;  First  Nat.  Bank  y.  Bamforth 
(Vt.  Sup.  Ct.),  37  Am.  B.  R.  316,  96  AU. 
600. 

The  words  "embezzlement"  or  "misap- 
propriation" may  not  be  construed  inde- 
pendently of  "in  a  fiduciary  capacity."  In 
re  Ennis  &  Stoppani  (D.  C,  N.  Y.),  22  Am. 
B.  R.  679,  171  Fed.  766. 

The  word  "defalcation**  is  broader  than 
"  embezzlement "  or  "  misappropriation,"  and 
neither  class  of  debts  so  created  should  be 
construed  out  of  the  section.  In  re  Butta 
(D.  C,  N.  Y.),  10  AttL  B.  R.  16,  120  Fed, 
960. 

Fiduciary  capacity. —  An  indebtedness  of  a 
bankrupt  arising  from  the  embezzlement  or 
misappropriation  of  the  funds  of  a  national 
bank,  while  he  was  an  officer  thereof,  is  in- 
curred in  a  "  fiduciary  capacity."  Harper  y. 
Rankin  (C.  C.  A.,  4th  Cir.),  16  Am.  B.  R. 
608,  141  Fed.  626,  affg.  13  Aul  B.  R  430, 
133  Fed.  970.  In  Hyde  &  Sons  v.  Lesser, 
96  N.  Y.  App.  Diy.  320,  12  Am.  B.  R.  669 
(note),  87  N.  Y.  Supp.  878,  it  was  held  that 
a  discharge  is  not  a  release  from  liability 
for  fraud,  though  such  fraud  was  not  perpe- 
trated while  acting  as  an  officer  or  in  any 
fiduciary  capacity. 

168.  See  p.  444,  ante.  And  compare  Chap- 
man y.  Forsyth,  2  How.  202;  Hennequin  y. 
aews.  111  U.  S.  676,  28  L.  Ed.  666;  In  n 
Brown,  Fed  Cas.  1,979;  In  re  Baseh  (D.  C, 
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keep  safely  and  pay  over  on  request  is  not  acting  in  a  *^  fiduciary  capacity.*'  *• 
But  the  refusal  of  a  factor,  upon  grounds  not  legally  tenable,  to  return  unsold 
goods  after  demand^  renders  his  liability  therefor  a  debt  created  by  his  fraud, 
embezzlement  or  misappropriation  while  acting  in  a  fiduciaiy  capacity.^^ 
Although  it  may  not  be  entirely  free  from  doubt,  the  term  ^'  officer  "  has  been 
held  to  mean  officers  of  private  corporations  and  to  bo- of  broader  application 
than  the  words  ^'  public  officer  "  as  used  in  the  act  of  1867.^''^  An  officer  of  a 
corporation  is  an  ^'  officer "  within  the  meaning  of  this  provision,^'''  but  the 
managing  partner  of  a  firm  of  two  members  is  not^^  It  is  thou^t,  the 
word  '^  misappropriation "  means  little  more  than  its  companion  word 
'^  embezzlement."     The  term  ^'  fraud    ...     in  any  fiduciary  capacity 


fj 


N.  Y.),  3  Am.  B.  R.  236.  97  Fed.  761 ;  In  re 
BuUifl,  68  N.  Y.  App.  IMv.  608,  7  Am.  B.  R. 
238,  73  N  Y.  Supp.  1047. 

^A  factor  or  agent  who  sells  the  goods 
of  his  principal  and  fails  to  pay  over  the 
money  ooUected  ia  not  guilty  of  misapi>ro- 
priation,  while  acting  in  a  fiduciary  capacity, 
within  the  meaning  of  the  Bankruptcy  Act." 
In  re  Adler  (G.  0.  A.,  2d  Cir.),  18  Am.  B. 
R.  240,  162  Fed.  422;  In  re  Ennis  &  Stop- 
pani  (D.  C,  N.  Y.),  22  Am.  B.  R.  679.  171 
Fed.  766;  Keefauyer  v.  Hevenor,  163  N.  Y. 
App.  Diy.  631,  32  Am.  B.  R.  680,  148  N.  Y. 
Supp.  434  (citing  text);  New  England  Milk 
Producers'  Ass'n  r.  Wing  (Me.  Snp.  Jud.  Ct.). 
45  Am.  B.  B.  206,  109  Atl.  375. 

The  term  "fldvelary"  has  been  held  by  the 
United  States  Supreme  Court,  as  well  as  other 
courts,  to  apply  to  what  may  be  understood  as 
technical  or  express,  rather  than  Implied, 
trusts,  and  as  excluding  from  such  interpreta- 
tion frauds  by  commissionmen,  brokers,  agents, 
etc.  Gee  t.  Gee,  84  Minn.  884,  7  Am.  B.  R.  600, 
87  N.  W.  1116. 

FaJliire  to  pay   OTer  proceeds  of  sale. — 

Where  bankrupts  pledged  as  security  for 
loans  certain  accounts  for  merchandise  sold, 
under  an  agreement  to  hold  in  trust  for  the 
pledgees  any  returned  merchandise  or  to  de- 
liver the  same  to  the  pledgees  who  were  to 
be  considered  as  having  sole  title  thereto, 
unless  bankrupts  should  pay  the  pledgees  for 
the  goods  or  resell  them  and  pay  over  the 
proceeds,  a  claim  based  upon  the  failure  of 
bankrupts  to  pay  over  the  proceeds  of  the 
sale  of  certain  returned  merchandise  is  dis- 
chargeable under  section  17,  the  liability  not 
being  one  created  while  acting  in  a  "  fiduciary 
capacity"  nor  constituting  a  willful  injury 
to  property  within  the  meaning  of  said  sec- 
tion. In  re  Toklas  Bros.  (D.  C,  N.  Y.),  2ft 
Am.  B.  R.  709,  201  Fed.  377. 

169.  Lewis  v.  Shaw,  122  N.  Y.  App.  Div. 
966,  19  Am.  B.  R.  866,  106  N.  Y.  Supp.  1012. 

Deposit  of  check  for  purchase  of  stock. — 
Where  one  deposited  a  check  for  a  sum  of 
money  with  bankers  and  brokers  with  an 
order  to  purchase  certain  stock,  but  counter- 
manded the  order  before  the  stock  was  bought 
and  demanded  the  return  of  the  money,  which 
was  not  returned,  the  bankers  and  brokers 
did  not  contract  with  the  defendant  while 
acting  in  a  "fiduciary  capacity,"  within  the 
meaning  of  section  17  of  the  bankruptcy  act. 
Clarke   v.   Milliken    (App.   Term,  N.  Y.),   70 


N.  Y.  Misc.  492,  25  Am.  B.  R.  680,  127  K.  T. 
Supp.  389. 

170.  Mathieu  ▼.  Goldberg  (€.  C,  N.  Y.>, 
19  Am.  B.  R.  191,  156  Fed.  541. 

171.  Harper  ▼.  Rankin  (C.  €.  A.,  4th  Cir.) , 
15  Am.  B.  R.  608,  141  Fed.  026,  72  C.  C.  A. 
320,  followed  in  In  re  Gulick  (D.  C,  N.  Y.), 
26  Am.  B.  R.  362,  190  Fed.  52.  See  Matter  of 
Wenman  (D.  €.,  N.  Y.),  16  Am.  B.  R.  690, 
153  Fed.  910,  holdinff  that  there  may  be 
some  doubt  as  to  whether  the  term  "  officer  '* 
applies  to  any  officer,  including  an  offieer 
or  a  corporation. 

Meaninc  of  word  '^  officer."— In  the  caa* 
of  In  re  Harper  (D.  C,  Va.),  13  Am.  B.  R. 
430,  133  Fed.  970,  the  conrt  said:  ^'WhOe 
the  question  has  not,  so  far  as  I  am  adyiaed* 
been  decided,  it  seems  to  me  that  the  change 
in  phraseology  from  'public  officer'  to 
'  officer '  shows  an  intent  to  change  the  mean- 
ing  of  the  law  in  this  respect.  For  author- 
ity in  supporting  this  view,  we  need  go  no 
further  back  than  to  the  language  so  recently 
used  by  the  Supreme  Court  in  the  case  of 
Crawford  v.  Burke:  Our  own  view,  however* 
is  that  a  change  in  phraseology  creates  a  pre- 
sumption of  a  change  in  intent,  and  the 
Congress  would  not  have  used  such  differ- 
ent language  in  section  17  from  that  used  in 
section  33  of  the  Act  of  March  2,  1867,  c.  14, 
Stat.  533,  without  thereby  intending  a  change 
of  meaning.  The  substitution  of  the  word 
'officer'  for  the  phrase  'public  officer'  can- 
not properly  be  considered  unintentional.  The 
exact  phraseology  of  such  legislation  ia  of 
too  great  importance  to  justify  such  a  pre- 
sumption. The  change  of  language,  there- 
fore, evidenced  some  change  of  meaning,  and 
I  have  been  unable  to  ascribe  to  it  any  other 
change  of  meaning  than  to  include  officers  of 
private  corporations.  The  word  *  officer  *  is 
clearly  of  broader  meaning  than  the  words 
^public  officer.'  That  a  director  and  vice- 
president  of  a  private  corporation,  such  aa 
a  national  banking  association,  is  an  '  officer  * 
of  such  corporation  not  only  in  popular  lan- 
guage, but  in  the  language  of  almost  count- 
less judicial  decisions  and  law  text  books, 
and  the  acts  of  Congress  will  not  be  dis* 
puted." 

17t.  In  re  Gulick  (D.  C,  N.  Y.>,  26  Am.  B. 
R.  862,  100  Fed.  S2;  Boyd  v.  Applewhite  (Kiss. 
Sup.  Ct.),  46  Am.  B.  B.  825. 

ITS.  Martin  v.  SUrrett,  97  Nebr.  668,  84 
B.  R.  220,  151  N.  W.  164. 
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clearly  refers  to  wrongs  committed  by  such  private  trustees  as  attomeys,^^*  execu- 
tors and  administrators/'*  guardians,^^  and  trustees  in  general.^^  The  debt,  how* 
evw,  sbould  be  due  from  the  trustee,  executor,  administrator,  or  guardian  in  his 
official  capacily.^^'  It  has  been  held  that  the  *^  fidnoiaiy  capacity ''  here 
referred  to  relates  to  that  of  a  trustee  of  an  express  trust.^^  It  relates  to  a 
technical  trust,  only,  and  has  no  reference  to  an  implied  trust.^^  In  order 
to  bring  a  debt  witiiin  this  exception  the  fiduciary  relation  must  have  existed 
previously  to  or  independently  of  the  particular  transaction  from  which  the 
debt  arises  ;^^  it  does  not  embrace  debts  arising  out  of  a  particular  trans- 
action conducted  by  an  agent^  When  a  partnership  is  dissolved  by  the 
death  of  one  of  the  partners  the  survivor  becomes  a  trustee  and  holcls  the 
partnershin  moneys  in  a  '^  fiduciary  capacity  "  for  the  representatives  of  the 
deceased.        But  it  is  well  settled  that  the  sureties  on  the  bonds  of  such 


174.  Flanagan  y.  PearBon,  42  Tex.  1 ;  Heff- 
ner  v.  Javne,  39  Ind.  463;  White  ▼.  Piatt, 
6  Den.  (N.  Y.),  274.  Oantrm  Wokott  v. 
Bodge,  81  Mase.  647. 

175.  CrlBfleld  T.  State,  S6  Md.  192;  Laramore 
T.  McKenzie,  SO  Oa.  082;  Arnold  ▼.  Smith 
(Minn.  Sup.  Ct.),  40  Am.  B.  R.  27,  168  N.  B.  672. 
And  compare  Amoskeag  Mfg.  Co.  ▼.  Bamefl,  49 
K.  H.  312;  Brown  t.  Hannagan  (Snp.  Jud.  Ct., 
MaflH.),  210  Masa.  246»  27  Am.  B.  R.  294,  96  N. 
E.  714. 

176.  Carlin  y.  Carlin,  8  Bush  (Ky.)  141; 
Halliburton  y.  Carter,  65  Mo.  436;  Simpson 
V.  Simpson,  80  N.  C.  332;  In  re  Maybin,  Fed. 
Cas.  9,337. 

177.  Flagg  T.  Ely,  1  Edm.  Sd.  Cas.  206; 
Pinkaton  v.  Brewater,  14  Ala.  315;  Kingsland 
y.  Spalding,  3  Barb.  Ch.  (K.  Y.)  341. 

its.  Coleman  y.  Dayia,  45  Oa.  489;  Mad- 
ison y.  Dunkle,  114  Ind.  262,  16  K.  E.  693; 
Amofikeag  Mfg.  Co.  y.  Barnes,  49  N.  H.  312. 

179.  UMer  of  Wenman  (D.  C,  K.  Y.), 
16  Am.  B.  R.  690,  163  Fed.  910,  in  which 
Holt,  District  Judge,  says:  "  The  authorities 
establish  that  the  phrase  *  while  acting  as  an 
officer  or  in  any  nduciary  capacity'  qualify 
all  the  preceding  words  'fraud,  embezzle- 
ment, misappropriation  or  defalcation,'  and 
do  not  simply  refer  to  the  last  word  '  defal- 
cation,' and  that  the  'fiduciary  capacity' 
referred  to  in  this  section  relates  to  that  of 
a  trustee  of  an  express  trust." 

Agent  to  collect  funds. —  A  discharge  in 
bankruptcy  does  not  release  an  agent  from 
liatiility  to  account  for  moneys  collected 
upon  certain  notes  and  mortgages  entrusted 
to  him  in  a  fiduciary  capacity  for  collection. 
Williams  y.  Virginia-Carolina  Chemical  Co. 
<Ala.  Sup.  Ct.),  182  Ala.  413,  31  Am.  B.  R. 
64,  62  So.  765. 

But  see  American  Agri.  Chemical  Co.  y. 
Berry  (Me.  Sup.  Ct.),  110  Me.  528,  31  Am. 
B.  It.  142,  87  Atl.  218,  holding  that  where  a 
bankrupt  has  failed  to  pay  or  account  for 
fertilizer  shipped  to  him  for  sale  imder  a 
oontraci  providing  that  he  would  hold  the 
proceeds  of  sales  and  goods  remaining  unsold 
^in  trust"  and  separate  for  the  settlement 
of  bis  account,  hia  liability  is  not  created 
''in  a  fiduciary  capacity"  so  as  to  be  ex- 
cepted from  his  discharge. 


180.  First  National  Bank  y.  Bamforth  ( Vt. 
Sun.  Ct),  37  Am.  B.  S.  316,  96  Atl.  600. 

The  tcfm  "fiduciary  capadty,**  as  used  in 
the  bankruptcy  act,  applies  to  technical 
trusts,  and  not  to  those  arising  by  implica- 
tion of  law  from  the  contract  of  parties. 
Martin  ▼.  Starrett,  97  Nebr.  653,  34  Am. 
B.  R.  220,  151  N.  W.  154. 

181.  First  Nat.  Bank  v.  Branforth  (Vt. 
Sup.  Ct.),  37  Am.  B.  R.  315,  96  Atl.  600, 
citing  Cronun  y.  Ootting,  104  Mass.  246, 
6  Am.  Rep.  232;  Bryant  y.  Kinyon,  127 
Mich.  162,  86  N.  W.  631,  63  L.  R. 
A.  801;  Henniauin  y.  Clews,  77  N.  Y.  427, 
33  Am.  Rep.  641;  Goodman  y.  Herman,  172 
Mo.  344,  72  S.  W.  546,  60  L.  R.  A.  886; 
Bracken  y.  Milner  (C.  C,  Mo.),  6  Am.  B.  R. 
23,  104  Fed.  522;  American  Agri.  Chemical 
Co.  y.  Berry,  110  Me.  628,  81  Am.  B.  R.  142, 
87  Atl.  218,  46  L.  R.  A.  (N.  6.)  1106,  Ann. 
Cas.  1915A,  1203;  Hammond  &  Burt  y. 
Noble,  57  Vt.  193;  Upshur  v.  Briscoe,  138 
U.  S.  365,  11  Sup.  Ct.  313,  34  L.  Ed.  931. 

182.  Mere  agency  insufficient  to  show 
fiduciary  relation. —  An  agent  intrusted  by 
his  principal  with  beer  to  deliyer  to  laborers 
under  his  supervision,  and,  after  deducting 
the  purchase  price  thereof  from  their  wages, 
to  turn  the  same  oyer  to  such  principal,  <£)es 
not  act  in  a  ''fiduciary  capacity"  so  aa  to 
except  from  his  discharge  m  bankruptcy  a 
claim  for  money  so  colled«d  by  him  and  con* 
verted  to  his  own  use.  In  re  Camelo  (D.  C, 
N.  Y.),  28  Am.  B.  R.  353,  195  Fed.  682; 
Knott  y.  Putnam  (D.  C,  Vt.),  6  Am  B.  R. 
80,  107  Fed.  907;  Bryant  y.  Kenyon,  127 
Mich.  162,  a  Am.  B.  R.  237,  86  N.  W.  631, 
63  li.  R.  A.  801.  "In  all  cases  of  agency 
there  is  trust  and  confidence  reposed,  as  in- 
deed there  is  in  all  sales  on  credit;  but  ttte 
bankruptcy  law  refers  to  those  technical 
trusts  sudi  as  grow  out  of  the  relation  of 
executor,  administrator,  guardian,  trustee 
and  the  like.*'  Judge  Ray  in  In  re  Cunelo 
(D.  C,  N.  Y.),  28  Am.  B.  R.  353,  196  Fed. 
632.  See  opinion  in  Upshur  y.  Briscoe,  138 
U.  S.  376,  376,  11  Sup.  Ct.  313,  34  L.  Ed. 
931. 

188.  Haggerty  y.  Badkin  (C.  Ch.,  N.  J.), 
72  N.  J.  Eq.  478,  18  Am.  B.  R.  802,  66  AtL 
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trustees  are  not  bound  to  a  fiduciary  obligation,  and  a  disoharge  of  the  soretr 
wiD  be  an  available  bar.^  On  the  other  hand,  partners^  and  bankere, 
like  agents,  factors,^^  and  commissionmen,  do  not  usually  act  in  a  fiduciary 
•capacity.  After  a  discharge  in  bankruptcy  the  burden  of  proving  that  the 
debt  was  created  by  fraud,  or  by  one  acting  in  a  fiduciary  capacity,  is  on  the 
plaintiff.^*® 

IV.    PLSADIH6  DISCHARGID. 

a.  In  general. —  This  subject  is  discussed  elsewhere.^®  A  discharge  being 
only  available  in  bar,  it  must  be  regularly  pleaded."^  Under  the  former 
law,  the  method  was  prescribed.  ^^^  Now,  though  there  is  no  certificate,  any 
form  of  plea  corresponding  to  the  practice  of  the  court  in  which  it  is  enter^ 
will  be  sufficient.  A  certified  copy  of  the  order  of  discharge  or  confirming 
the  composition,  with  brief  allegations  identifying  it  and  fixing  the  time,  h 
the  usual  method.^^  A  reply  or  replication  to  an  answer  setting  up  a  dis- 
charge, as  that  the  debt  sued  on  is  for  fraud,  is  not  necessary  in  &e  code 
States;  proof  of  that  fact  may  be  made  without  such  a  plea.^**  It  must 
appear  ^at  the  liability  pleaded  against  existed  at  the  time  of  t^e  bank- 
ruptcy.    A  discharge  can  only  be  pleaded  by  the  bankrupt  or  his  privies 

in  title.^ 

b.  As  dependent  on  time. —  If  the  suit  is  pending  at  the  time  of  •bankruptcy, 
it  may  be  stayed  until  the  discharge  is  granted.^^  If  not  stayed  and  a  judg- 
ment is  entered  before  discharge,  Sie  discharge  may  be  availed  of  as  a  IcMir  to 
further  remedies  on  tiie  judgment.^^    The  same  is  true  if  the  action  is  b^gon 


4Z,  holding  that,  where  complainant's  intea- 
tatoy  immediately  after  having  deposited  with 
defendant  the  sum  of  $500,  as  and  for  his 
share  of  the  capital  of  a  proposed  partner- 
ship between  them,  was  taken  ill  and  died 
within  a  few  days,  and  pending  his  sickness 
defendant  deposited  the  money  to  his  own 
credit  in  the  bank  and,  after  the  death  of  the 
intestate,  converted  the  money  to  his  own 
use,  the  defendant  held  the  money  in  a 
"fiduciary  capacity." 

184.  Ex  parte  Taylor,  Fed.  Cas.  13,773; 
U.  S.  V.  Throckmorton,  Fed.  Cas.  16,516; 
Steele  v.  Graves,  68  Ala.  21;  Reitz  v.  People, 
73  111.  435;  Fowler  v.  Kendall,  44  Me.  448; 
McMinn  v.  Allen,  67  K.  C.  131. 

1S5.  Pierce  v.  Shippee,  90  HL  371 ;  Hill  y. 
Sheibley,  68  Ga.  556. 

The  implied  trust  relation  existing  be- 
tween partners,  under  which  their  liabilities 
to  each  other  must  be  determined,  does  not 
bring  their  affairs  within  the  definition  of 
the  excepted  term  "fiduciary."  Gee  v.  Gee, 
84  Minn.  384,  7  Am.  B.  R.  500.  The  words 
"fiduciary  capacity"  as  used  in  this  sub- 
division refer  to  technical  or  express  trusts, 
and  exclude  the  relationship  of  agents,  brok- 
ers and  partners  to  funds  held  generally  by 
them  in  such  capacities.  Karger  v.  Orth 
(Sup.  a.  Minn.),  116  Minn.  124,  27  Am. 
B.  R.  212,  133  N.  W.  471. 

lae.  Shaw  V.  Vanghan,  52  Mich.  406;  MaxweU 
V.  BvanB,  00  Ind.  690. 

187.  In  re  Butts  (D.  C,  N.  Y.),  10  Am.  B.  R. 
16,  120  FecL  966;  Harrington  A  Goodmsn  v. 
Herman   (Mo.  Sap.),  172  Mo.  844,  72  S.  W.  046. 

188.  Sherwood  v.  Mitchell,  4  Den.  486. 


189.  See    disenssion    under   section   teurtoea, 

199.  For  general  remedies  under  a  discharge 
under  present  law,  see  Bank  of  Commerce  ▼. 
Blllott  (Sup.  Ct.,  Wis.),  109  Wis.  648»  6  Am.  B. 
B.  409,  85  N.  W.  417,  and  compare  GolUna  ▼. 
McW^ters,  80  N.  Y.  Misc.  648,  6  Am.  B.  B.  083. 
72  N.  Y.  Snpp.  203  (citing  Collier  on  Bank- 
rnptcj  [3d  Bd.),  p.  198).  See  also  Dimock  ▼. 
Revere  Copper  Co.,  117  U.  S.  009,  29  L.  Bd.  994: 
Horner  v.  Bpellman,  78  111.  206,  410;  In  re 
Wesson,  88  Fed.  866;  First  Natl  Bank  v.  Cootes 
(Sup.  a.,  W.  Vs.),  74  W.  Va.  112,  82  Am.  B.  R. 
861,  81  S.  B.  844,  citing  Collier  on  Bankmptcj 
(8th  Bd.),  294;  Matter  of  Boardwajr  (D.  C  H. 
Y.),  41  Am.  B.  R.  478,  248  Fed.  864;  Matter  of 
Weisberg  (D.  C,  Mich.),  42  Am.  B.  R.  616, 
Fed.  833. 

191.  See  Act  of  1887,  |  84,  R.  S.^!  0,119. 

198.  Bryant  v.  Kingston,  86  N.  W.  081;  Mow— 
V.  Cloyes,  11  Bsrb.  (N.  Y.)  100;  StoU  v.  Wllsoa. 
88  N.  J.  198.  For  effect  of  order  as  evldenet^ 
see  f  21-f,  p09t. 

198.  ArgaU  V.  Jacobs,  87  N.  Y.  UO;  bnt  is 
otherwise  in  the  common-law  States,  Cotter  T. 
Folsom,  17  N.  H.  139. 

A  replication  by  a  plaintiff  to  a  plea  of  a 
discharge  claiming  that  he  had  acquired  a  Hen 
more  than  four  months  prior  to  bankruptcy.  Is 
defective  where  be  fsUs  to  allege  the  facta. 
Davis  V.  Findley  (Ala.  Sup.  Ct),  41  Am.  B.  B. 
692,  78  So.  869. 

194.  Upshur  V.  Briscoe,  138  U.  S.  366,  84  L. 
Bd.  931 ;  Fleitas  v.  Richardson,  147  U.  8.  ODQ, 
87  L.  Bd.  276;  Alabsma  Qreat  Southern  1^.  t. 
Crawley  (Misa  Sup.  Ct),  42  Am.  B.  B.  68,  19 
So.  94.  See  also  Baer  v.  Orell  (Mnn.  Ct,  N. 
Y.),  6  Am.  B.  R.  428. 

190.  See  p.  289,  ante, 

196.  Wolf  V.  Stiz,  99  U.  S.  1,  20  L.  Bd.  909: 
Hill  V.  Harding,  180  U.  S.  699,  82  L.  Bd.  Ktt; 
Morris  v.  Pickens  (Ga.  Sup.  Ct),  42  Am.  B.  R. 
621,  97  S.  B.  626. 

Stay  of  farther  proeeediags  aader  Jadg^ 
mentd— A  judgment  reeovwed  against  a 
bankrupt  after  proceedings  In  bankruptcy 
and  before  his  discharge  is  annulled  theiabirt 
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after  the  bankruptcy.  If  the  suit  is  commenced  after  the  discharge^  a  staj 
cannot  be  granted^  and  the  discharge  itself  must  be  pleaded.^^  Where^  how- 
ever, the  cause  is  on  appeal  when  the  discharge  becomes  available,  it  usually 
will  not  act  as  a  bar,  though  this  depends  on  the  practice  and  law  of  each 
State.^^  The  nsual  method  of  pleadmg  where  the  discharge  was  not  avail- 
able in  time  is  by  motion  to  open  default  and  for  leave  to  interpose  a  plea  in 
bar  by  answer  original  or  supplemental^^  Such  an  application  is  addressed 
to  the  discretion  of  the  court  and  may  be  denied,  if  there  has  been  a  long 
delay  in  making  it^^^  or  on  jurisdictional  grounds.  It  will  not  be  granted 
where  the  judgment  antedates  the  bankruptcy  and  then  resulted  in  a  vested 
lien.«» 

V.    SSVIVAL  OF  BISCHAHGED  DEBT  BT  NEW  PROMISE. 

This  is  the  converse  of  failure  to  assert  a  discharge  in  bar.  A  debt  dis- 
charged is  not  a  debt  paid.  The  moral  obligation  remains,  and  is  a  sufficient 
consideration  for  a  new  promise  to  pay,^^  but  such  promise  muat  have  been 
made  after  the  discharge  in  bankruptcy  and  not  in  conformity  to  a  prior  and 
secret  agreement**^  An  oral  promise  will  be  sufficient,  unless  a  written  promise 
is  required  by  local  statute.^  Whether  oral  or  in  writing,  it  must  be  definite, 
express^  distinct,  and  unambiguous.'^    It  would  not  be  sufficient  to  make  a 


and  be  haa  the  alwolute  right,  if  not  gnUtj 
of  laches,  to  have  farther  proceedings  thereon 
perpetually  enjoined,  for  he  had  no  oppor« 
tnnity  to  plead  in  bar  a  discharge  which  had 
not  then  been  granted.  On  the  other  hand, 
where  the  judgment  is  recovered  after  the 
discharge  has  been  granted,  no  matter  when 
the  action  was  begun,  it  is  valid  and  enforce- 
able, for  the  bankrupt  has  had  his  opportun- 
ity to  plead  in  bar  his  discharge.  Crocker 
y.  Bergh,  118  Minn.  316,  34  Am.  B.  R.  190, 
136  N.  W.  737. 

A  disehaiged  bankrupt  may  be  relieved  of 
a  judgment  rendered  against  him  prior  to  his 
discharge:  (1),  by  motion  in  the  court  ren- 
dering the  judgment  for  a  perpetual  stay  of 
execution;  (2),  by  motion  to  quash  any  pro- 
cess iseued  thereon.  Therefore,  the  bank- 
rupt has  the  right  to  reasonably  move  to 
quash  a  writ  of  garnishment,  but  the  gar- 
nishee has  not.  Alabama  Qreat  Southern 
Ry.  V.  Crawley  (Miss.  Sup.  Ct.),  42  Am.  B. 
B.  62,  79  So.  94. 

197.  Dimock  v.  Revere  Copper  Co.,  117  U. 
8.  659,  29  L.  Ed.  994. 

IM.  Wolf  y.  Stix,  99  U.  S.  1,  25  L.  Ed. 
309;  Cbmell  y.  Dakin,  38  K.  Y.  253;  Bank 
y.  Onion,  16  Vt.  470;  Haggerty  y.  Morrison, 
59  Mo.  324. 

190.  Boynton  v.  Ball,  121  U.  S.  457,  30 
L.  Ed.  9S5;  Holyoke  y.  Adams,  59  N.  T. 
233;  Richards  v.  Nixon,  20  Pa.  St.  19;  Fel- 
lows y.  Hall,  Fed.  Cas.  4,722;  Shaub  y.  Shaub 
<Pa.  Oom.  PL),  43  Am.  B.  R.  702,  67  Pittsb. 
Leg.  J.  525. 

aOO.  Medbury  y.  Swan,  46  N.  T.  200. 

901.  Barstow  y.  Hansen,  2  Hun  (N.  T.), 
^33. 
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909.  Mutual  Reserve,  etc,  y.  Beatty  (CL 
a  A.,  9th  Cir.),  2  Am.  B.  R.  244,  93  Fed. 
747;  Dusenberry  y.  Hoyt,  53  N.  Y.  521;  Mar- 
shaU  V.  Tracy,  74  IlL  379;  Maxim  y.  Morse, 
6  Mass.  127;  In  re  Merriman,  44  Conn.  587; 
Herrington  v.  Davitt  (Ct.  of  App.,  K.  Y.), 
39  AuL  B.  R.  93,  220  N.  Y.  162;  Brashears 
v.  Combs  (Ey.  Ct  of  App.),  39  Am.  B.  R. 
98,  192  S.  W.  482;  Butler  Cbtton  Oil  Co.  v. 
Collins  (Ala.  Sup.  Ct.),  40  Am.  B.  R.  200,  75 
So.  975;  FergUBon-McKinney  Dry  Croods  Co. 
y.  Beuckman  (Mo.  Ct.  of  App.),  4K>  Am.  B. 
R.  602,  198  S.  W.  504;  Nalbach  y.  Nalbach 
(Pa.  CouL  PL),  45  Am.  B.  R.  208. 

A  misnndentanding  as  to  the  effect  of  the 
new  promise  Is  not  a  defense.  Brashears  y. 
Combs  (Ky.  Ct.  of  App.),  39  Am.  B.  R.  98, 
192  S.  W.  482. 

Fraud  of  plaintiff. —  It  is  a  good  defense  to 
show  that  the  new  promise  was  induced  by 
fraud  on  the  part  of  the  plaintiff.  Brashears 
y.  Combs  (Ct.  of  App.  Ky.),  39  Am.  B.  R. 
98,  192  S.  W.  482. 

New  promise  to  pay;  considention. — Al- 
though the  moral  obligation  of  a  bankrupt 
to  pay  a  discharged  debt  is  a  sufficient  con- 
sideration for  a  promise  to  pay,  a  cause  of 
action  rests  upon  the  new  promise,  and  not 
upon  the  old  debt;  the  statute  of  limitations 
against  joint  obligors  is  not  affected  by  a 
new  promise  of  the  baiJonpt,  because  they 
are  only  liable  on  the  old  debt.  Polk  y. 
Stephens  (Ark.  Sup.  a.),  118  Ark.  438,  35 
Am.  B.  R.  186,  176  S.  W.  689. 

An  executory  contract  of  emplosrment, 
having  as  one  of  its  stipulations  that  the 
agent  shall  apply  a  part  of  his  commissions 
in  payment  of  a  pre-existing  debt  due  to  the 
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coaditional  offer  of  payment  which  was  not  accepted  by  the  creditor.^  A 
promise  to  pay  a  provable  debt,  notwithstanding  a  discharge,  is  as  effectual 
when  made  after  the  filing  of  the  petition  and  before  the  discharge,  as  if  made 
after  the  discharge.^^  Payment  of  a  dividend  by  a  trustee  in  bankruptcy  does 
not  take  the  debt  out  of  the  statute  of  limitations.^^'*  Cases  under  the  former 
law  were  numerous  and  will  prove  as  valuable  under  this.^^ 


principal,  does  not  remain  in  effect  after 
the  agent's  discharge  in  bankruptcy  from 
stuch  previous  indebtedness,  so  that  its  con- 
tinued compliance  could  be  thereafter  en- 
forced; but  so  long  as  the  parties,  by  sub- 
^'equcnt  acquiescence  in  its  terms  and  per- 
formance of  its  conditions,  elect  to  treat  the 
contract  as  still  subsisting,  they  are  bound 
by  its  provisions.  Fairmount  Creamery  Co. 
V.  Collier  (Ga.  Ct.  of  App.),  40  Am.  B.  R. 
453,  94  S.  E.  56. 

}{02a.  Ferguson,  etc.  Goods  Co.  v.  Beuck- 
iiian  (Mo.  Ct.  of  App.),  40  Am,  B.  R.  602, 
.198  S.  W.  604. 

205.  Smith  v.  Stanchfield  (Sup.  Ct., 
Minn.),  84  Minn.  343,  7  Am.  B.  R.  493,  87 
N.  W.  917;  Henly  v.  Lanier,  75  N.  C.  172; 
Apperson  v.  Stewart,  27  Ark.  610;  Mandell 
V.  Levy  (N.  Y.  App.  T.),  47  Misc.  147,  14 
Am.  B.  R.  549,  93  N.  Y.  Supp.  545 ;  Holt  v. 
Akarman  (Ct.  of  Errors  and  App.,  N.  J.),  84 
N.  J.  L.  371,  32  Am.  B.  R.  673,  86  Atl.  408; 
Bank  of  Elberton  v.  Vickery  (Ga.  Ct.  of 
App.),  39  Am.  B.  R.  631,  92  S.  E.  547;  Gold- 
man V.  Fargo  Iron  &  Metal  Co.  (N.  Dak. 
Sup.  Ct.),  44  Am-  B.  R,  566,  175  N.  W.  728. 

Oral  promise  to  pay  under  Arkansas 
statute. —  Under  section  3665  of  Kirby's 
Arkansas  Digest  providing  that  no  promise 
to  pay  a  debt  or  obligation  which  has  been 
discharged  in  bankruptcy  shall  be  valid  un- 
less such  promise  is  in  writing,  the  payment 
of  one  dollar  on  a  note  and  an  oral  promise 
to  pay  the  balance  does  not  revive  the  debt 
after  a  discharge  in  bankruptcy.  Polk  v. 
Stephens  (Ark.  Sup.  Ct.),  118  Ark.  438,  35 
Am.  B.  R.  186,  176  S.  W.  689. 

204.  In  re  Lorillard  (C.  C.  A.,  2d  Cir.),  6 
Am.  B.  R.  602,  107  Fed.  677;  Tompkins  v. 
Hazen,  5  Am.  B.  R.  62,  165  N.  Y.  18,  58  N. 
E.  762;  Smith  v.  Stanchfield  (Sup.  Ct.), 
Minn.),  84  Minn.  343,  7  Am.  B.  R.  498,  87 
N.  W.  917;  In  re  Collier,  93  Fed.  191;  Allen 
V.  Ferguson,  18  Wall.  1;  Church  v.  Winkley, 
73  Mass.  460;  Thornton  v.  Nichols  and 
Lemon  (Sup.  Ct.  Ga.).  11  Am.  B.  R.  304, 
45  S.  E.  785.  As  to  effect  of  absolute 
promise  to  pay  debt,  between  adjudication 
and  date  of  discharge,  see  Old  Town  Nat. 
Bank  v.  Parker  (Md.  Ct.  of  App.),  121  Md. 
«1,  30  Am.  B.  R.  602,  87  Atl.  1107;  Holt  v. 
Akarman  (Ct.  of  Errors  and  App.,  N.  J.), 
84  N.  J.  L.  371,  32  Am.  B.  R.  673,  86  Atl. 
408;  Caledonian  Coal  Co.  v.  Young,  40 
Am.  B.  R.  191,  167  Pac.  274;  Dantzler  v. 
ficheucr  (Ala.  Sup.  C?t.),  43  Am.  B.  R.  677, 
82  So.  103.     See  Am.  Bankr.  Dig.  §  1156. 

Evidence   of  oral  promise. —  Where  in  aA 


action  to  recover  on  a  note,  for  premiums 
paid  on  a  life  insurance  policy  assigned  ta 
plaintiff,  to  foreclose  a  lien  Ofn  said  policy 
and  upon  stock  deposited  by  defendant  witti 
plaintiff  as  collateral,  the  defendant  set  up 
a  discharge  in  bankruptcy  and  the  plaintiff 
claimed  a  new  promise  to  pay,  testimony  by 
the  president  of  the  plaintiff  bank,  as  to  the 
facts  and  circumstances  under  which  the  ln> 
debtedness  on  the  note  and  for  the  life  insur- 
ance premiums  was  incurred  and  the  inter- 
views and  correspondence  between  the  par- 
ties relating  thereto  before  the  bankruptcy^ 
was  admissible  as  relating  to  the  faeb 
whether  there  had  been  a  sub^>equent 
promise  to  pay.  Underwood  v.  First  National 
Bank  of  Galveston  (Tex.  Civ.  App.),  37  Am. 
B.  R.  198,  186  S.  W.  395. 

Effect  of  allowance  of  claim. —  Where  it 
does  not  appear  that  a  bankrupt  examined  a 
claim,  the  allowance  thereof,  although  sof* 
ficient  and  controlling  as  a  judgment  for  th» 
purpose  of  the  bankruptcy  proceeding,  does 
not  affect  the  running  of  the  statute  of  lim- 
itations.  American  Woolen  Co.  v.  Samuel- 
sohn  (N.  Y.  Ct.  of  App.),  43  Ahl  B.  R.  530» 
123  N.  E.  154. 

805.  International  Harvester  (3o.  y.  Lyman 

(Sup.  a.,  Minn.),  90  Minn.  275,  10  Am.  B, 

R.  450,  96  N.  W.  87.    Compare  Brashears  y. 

Combs   (Ky.  Ct.  of  App.),  39  Am,  B.  R,  98, 

192  S.  W.  482. 

20eL  Zavelo  v.  Reeves,  227  U.  S.  625,  29 
Am.  B.  R  493,  57  L.  Ed.  676;  Bank  of  El- 
berton y.  Vickery  (Ga.  Ct.  of  App.),  39  Am. 
B.  R.  631,  92  S.  E.  547;  Traders'  Kat.  Bank 
V.  Hermer  (Mo.  CJt.  of  App.),  45  Am.  B.  B. 
133,  218  S.  W.  937. 

Under  the  New  Jersey  statute  for  the  pre- 
vention of  frauds  and  perjuries  it  has  beat 
ruled  that  a  promise  to  pay  made  by  a  bank- 
rupt after  his  adjudication  but  before  Ma 
discharge  is  ineffectual  to  revive  a  debt  re- 
leased  by  his  discharge.  Holt  y.  Akarman 
(Ct.  of  Errors  and  App.,  N.  J.),  84  N.  J.  Lb. 
371,  32  Am.  B.  R.  673,  86  AtL  408. 

206a.  American  Woolen  Co.  y.  Gamuelsohn 

(N.  Y.  Ct.  of  App.),  43  Am.  B.  R.  530,  123 

N.  E.  154. 

207.  See  Jersey  City  Ice  CO.  y.  Archer,  122 
X.  Y.  376;  Otis  y.  Garlln,  81  Me.  607;  Wheeler 
y.  Wheeler.  28  III.  App.  386;  WllUs  v.  Cnshman, 
116  Ind.  100,  17  N.  E.  168;  Craig  y.  Selta.  62 
Mich.  727,  30  N.  W.  347;  Cambridge  InstitnUon 
y.  Littlefleld,  60  Mass.  210;  Dusenberry  y.  Hoyt, 
63  N.  Y.  521;  Badgrer  y.  Gllmore,  83  N.  H.  861; 
Murphy  y.  Crawford,  114  Pa.  St.  498.  7  Atl.  IC: 
Shuman  y.  Strauss.  52  N.  H.  404.  See  also 
artirlf>  in  the  National  Bankruptcy  News  and 
IZcportB  for  February  15,  1900. 


SECTION  EIGHTEEN. 


PROCESS,  PLEADINGS,  AND  ADJUDICATIONS. 

§  18.  Process,  Pleadings,  and  Adjudications.— a  Upon  the  filing  of 
a  petition  for  involuntary  bankruptcy,  service  thereof,  with  a  writ  of 
subpoena,  shall  be  made  upon  the  person  therein  named  as  defendant 
in  the  same  manner  that  service  of  such  process  is  now  had  upon 
the  commencement  of  a  suit  in  equity  in  the  courts  of  the  United  States, 
except  that  it  shall  be  returnable  within  fifteen  days,  unless  the  judge 
shall  for  cause  fix  a  longer  time;  but  in  case  personal  service  cannot 
be  made,  then  notice  shall  be  given  by  publication  in  the  same  manner 
and  for  the  same  time  as  provided  by  law  for  notice  by  publication 
in  suits^  to  enforce  a  legal  or  equitable  lien*  in  courts  of  the  United 
States,  except  that,  unless  the  judge  shall  otherwise  direct,  the  order 
shall  be  published  not  more  than  o^ice  a  week  for  two  consecutive 
weeks,  and  the  return  day  shall  be  ten  days  after  the  last  publication 
unless  the  judge  shall  for  cause  fix  a  longer  time* 

b  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the  peti- 
tion withint  five  days  after  the  return  day,  or  within  such  further  time 
as  the  court  may  allow. 

c  All  pleadings  setting  up  matters  of  fact  shall  be  verified  under 
oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  the 
time  limited,  and  controvert  the  facts  alleged  in  the  petition,  the  judge 
shall  determine,  as  soon  as  may  be,  the  issues  presented  by  the  plead- 
ings, without  the  intervention  of  a  jury,  except  in  cases  where  a  jury 
trial  is  given  by  this  act,  and  make  the  adjudication  or  dismiss  the 
petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed  none  are 
filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge  shall  on  the 
next  day,  if  present,  or  as  soon  thereafter  as  practicable,  make  the 
adjudication  or  dismiss  the  petition. 

/  If  the  judge  is  absent  from  the  district,  or  the  division  of  the 
district  in  which  the  petition  is  pending,  on  the  next  day  after  the 
last  day  on  which  pleadings  may  be  filed,  and  none  have  been  filed 


1.  Here    the    words    'Mn    equity"    were         *  Amendments  of  1903  in  italics, 
stricken  out  by  the  amendatory  act  of  1903,  t  Here  the  word  '*  five  "  was  subetitnted 

'  and  the  words  in  italics  rabstitnted.  for  the  word  **  ten  **  by  such  amendatory  met. 

[461] 


452  Pbooess,  Plbadingb  akd  Adjudications.  [§  18. 


by  the  bankmpt  or  any  of  his  creditors,  the  derk  shall  forthwith  refer 
the  case  to  the  referee. 

g  Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear  the 
petition  and  make  the  adjudication  or  dismiss  the  petition.  If  the  judge 
is  absent  from  the  district,  or  the  division  of  the  district  in  which  the 
petition  is  filed  at  the  time  of  the  filing,  the  derk  shall  forthwith  refer 
the  case  to  the  referee. 


Analogous  provisions:    In  U.  S.:    As  to  aervioe  of  process.  Act  of  1867,  |  40,  R.  8.,  |  602& 
(as  amended  by  Act  of  June  22,  1874) ;  Act  of  1841,  |  1;  Act  of  1800,  $  3;  Aa  to 
appearances,  pleading,  trial  and  adjudication,  Act  of  1867,  ||  41,  42,  R.  S.>  ||  6025 
(as  amended  by  illie  Act  of  June  22,  1874),  6028,  6029,  6030,  6031;  Act  of  1B4I, 
{  1;  Act  of  1800,  i  8. 
In  Eng.:     Act  of  1883,  §  7(1).  General  Rules  153,  154,  155,  156,  156-A;  Aa  to  appear- 
ances, pleading,  and  trial.  17(2)   (3)   (4)   (5),  General  Rules  157U69;  As  to  receiTiaig 
order,  §  8(1),  General  Rules   176,   177;   As  to  adjudication,  §  20(1),  Genarml  Bnles 
190,   192,   192-A,   193. 
In  Can.:  Act  of  1919,  §§  4,  9,  68. 

GiMa^eferences:     To  the  law:     Definitiona  ol  ^adjudication,''  ** baakropt,'*  ''endftor/* 
"  oath,"  « petition,''  |  1  (2)    (4)    (9)    (17)    (20). 
Jurisdiction  to  adjudge  person  a  bankrupt,  i  2(1). 
Acts  of  bankruptcy;  against  whom  petition  may  be  filed,  |  3-a»  b. 
Persons  or  corporations  who  may  become  bankrupts,  |  4. 
Adjudication  of  partnership,  |  5. 
Trial  hy  jury  in  involuntary  bankrapteies,  (  19*a. 
Depositiona  may  be  taken;  notices,  |  21-b,  c. 
Reference  after  adjudication,  |  22. 
Computation  of  time,  |  31. 
Jurisdiction  of  referee  aa  to  adjndioationa,  %  38. 
.   Notices  to  creditors,  |  68. 
Petitions,  who  may  file;  nwnber  of  ereditora;  how  filed,  |  60« 
To  the  General  Orders:    Filing  papers,  IL 
Process  to  issue  out  of  court;  blanks,  III. 
Conduct  of  proceedings;  appearanoes;  indorsement  of  papen;  notloaa  and  oidsn 

served  on  attorneys,  IV. 
Petitions,  how  framed,  V. 
Petitions  in  different  districts^  VI. 
Priority  of  petitions,  VH. 
Proceedings  in  partnership  cases,  Vm. 
Schedules  in  involimtary  proceedings,  DL 
Amendments  of  petitions,  XL 
Papers  filed  after  reference,  XX. 
To  the  Forma:    Debtor's  petition,  Kow  !• 
Partnership  petition.  No.  2. 
Creditor's  petition,  No.  3. 
Order  to  show  cause^  No.  4. 
£ubp€5na  to  alleged  bankrupt,  Na  ^ 
Denial  of  bankruptcy.  No.  6. 
Order  for  jury  trisJ,  No.  7. 

Adjudication  that  debtor  is  not  a  bankrupt.  No.  11. 
Adjudication  of  bankruptcy.  No.  12. 
Order  of  reference.  No.  14;  in  judge^a  absence.  No.  16. 

See  also  Supplementary  Forma;   Hagar  and  Alexander'a  Forma  in  Bankrupted 
(2d  Ed.),  Part  I,  Petition  and  Adjudication,  Forms  Noa.  1-4L 
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SYNOPSIS   OF  SECTION. 
PROCBM,  PLBADING8  AHD  JJIJ17DI0A.T10HSi 

L  Practice  in  General,  454. 
IL  Scope  and  Limitation  of  Section,  454. 

a.  Scope f  455. 

b.  Ldmitation  of  section,  455. 
m.  Petitions,  456. 

a.  In  general,  456. 

b.  Framing  petitions,  456. 

c.  Forms  to  be  used,  456. 

d.  Facts  alleged,  457. 

'  (1)  JuRISDICnONAI*  FACTS,  457. 

(2)  Acts  op  bankbxtptcy,  457. 
*  (3)  Nature  of  claims,  458. 

9  (4)  Duplicate  petitions,  458. 

e.  Petition  to  be  filed,  458. 

f .  Petition  confers  jurisdiction,  458. 

(1)  In  general,  458. 

(2)  Filing  of  petition  as  nooigb,  450. 

g.  Amendments  of  petitions,  460. 

(1)  In  general,  460. 

(2)  When  allowed,  461. 

(I)  To  conform  to  evidence,  461. 
(II)  Correction  of  mistakes  or  defects,  461. 

(III)  As  to  number  of  creditors  and  amount  of  dcdms,  462» 

(IV)  As  to  statues  of  bankrupt,  462. 

(V)  As  to  existence  of  partnership,  463. 
(VI)  Defective  verification,  463. 
(VII)  Insertion  of  new  act  of  bankruptcy,  463. 
^  (VIII)  Amended  petition  filed  after  four  numths,  46^, 

(3)  Practice,  464. 
IV*  Process  and  Service,  465. 

a.  In  general,  465. 

b.  When  returnable,  465. 
0.  Form  of  subpoena,  466. 
d.  Service  of  process,  466. 

(1)  In  general,  466. 

(2)  Service  by  publication,  466. 

(3)  Service  on  corporations,  infants,  lunatics,  etc.,  467. 

(4)  Service  on  non-joining  partner,  467. 

(5)  Service  on  absentees,  467. 

(6)  Effect  of  service  on  jurisdiction  in  personam  and  in 

rem,  468. 

(7)  Meaning  of  amendments  of  1903,  468. 

(8)  Effect  of  delay  in  service,  468. 

(9)  Defects  in  subpoena  or  service,  468. 
^                                   (10)  Proof  of  service,  468. 
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V.  Appearances  and  Pleadings,  468. 

a.  Who  may  appear  and  plead,  468. 

b.  Effect  of  voluntary  appearance  by  bankrupt,  47D. 

c.  When  to  appear  and  plead,  470. 

d.  How  appearances  are  made,  471. 

e.  Pleadings  which  may  be  entered,  472, 

(1)    In  QEKEBAI,,  472. 

(2)  Amendments,  472. 

(3)  axsweii  and  reply,  472, 

VI.  Veriflcatiim  of  Pleadings,  474. 

a.  In  general,A7i . 

b.  VerijUaiion  by  attorney,  475. 
Vn.  Trials  in  Involuntary  Cases,  475. 

a.  Without  a  jury,  475. 

b.  Trial  by  jury,  476. 

c.  Trial  by  referee  or  speddl  master,  476. 
VnL  Adjudication  or  Dismissal,  477. 

a.  In  general,  477. 

b.  Adjudicalion  on  voluntary  appearance,  47& 

c.  Dismissal  after  trial,  478. 

d.  Dismissal  by  consent,  478. 

e.  Intervention  by  other  creditors,  479. 

f .  Effect  of  adjudication  generally,  479. 

g.  Effect  of  adjudication  on  rights  of  creditors,  480. 
h.  Vacating  adjudication,  481. 

(1)  In  general,  481. 

(2)  Application  to  bb  made  seasonably,    481. 

(3)  Gbounds  fob  vacatinq,  482. 

(4)  Not  to  be  attacked  gollatbballt,  483. 
UL  Defaults,  483. 

a.  Where  the  judge  isinihe  didrid  or  division,  483. 

b.  Where  the  judge  is  absent,  484. 
Z.  Trials  in  Voluntary  Cases,  484. 

a.  In  general,  484. 

b.  Voluntary  petition  wkHe  involuntary  petition  pending,  481. 
ZI.  Order  of  Reference  and  Effect,  485 


I.    PRACnCS  IN  OSIISSAL. 

The  practice  under  the  present  law  differs  so  much  from  that  under  the 
law  of  1867,  that  any  extended  reference  to  the  latter  would  but  confuse. 
Practice  in  bankruptcy  is  regulated  largely  by  the  General  Orders  and 
Forms^^  supplemented  by  local  rules  and  sometimes  additional  forms,  and, 

8.  See   croBB-reference  to  General   Orders  tions  as  may  be  necesBarr  to  suit  the  eir« 

and   Forms,  jnst  before  the  schedule.     See  cumstances  of  any  particular  case.    See  also 

also  General  Order  XXXVIII,  providinff  that  Supplementary  Forms,  post,  and  Ha^ar  and 

the  forms   annexed  to  the   General   Orders  Alexander's    Bankruptcy    Forms    (Sa   Ed.), 

shall  be  obseryed  and  used  with  such  altera-  Part  L 
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where  none  of  these  apply,  by  the  equity  practice  in  the  United  States 
courts.*  The  equity  practice  of  the  Federal  courts  is  independent  of,  and 
unaffected  by  State  laws  as  to  procedure  in  State  courts.^  Throughout  this 
work,  an  effort  is  made  to  explain  the  practice  suggested  by  each  section  of 
the  law  and  the  paragraphs  on  "practice"  found  elsewhere  should  always 
be  consulted.  It  may  be  suggested,  however,  to  practitioners  in  the  code 
States,  that  the  technical  observance  of  rules  and  formulas,  there  made  so 
much  of  by  both  the  bar  and  the  bench,  will  generally  not  be  necessary  in 
bankruptcy  practice.  A  clear  understanding  of  the  remedy  desired  and  a 
<x)inmon  sense  method  of  seeking  it  wiU  usually  be  sufficient,  even  though 
there  be  modal  slips  or  omissions.  Numerous  forms  supplementing  the 
official  forms  will  be  found  in  "Supplemental  Forms,"  post. 

II.    SCOP£  AND  LIMITATION  OF  SECTION. 

a.  Scope. —  This  section  has  only  to  do  with  such  practice  as  is  incident  to  a 
proceeding  in  bankruptcy  from  the  moment  a  petition  is  duly  filed  to  the 
moment  that  the  petition  is  either  dismissed  or  results  in  an  adjudication 
coupled  with  a  rrference  to  the  referee.  In  voluntary  cases  this  time  is 
inappreciable.  In  voluntary  cases  it  may  extend  through  months.  Further, 
though  thus  limited,  §  18  is  silent  as  to  certain  procedure  usually  availed  of  in 
involuntary  cases,  as  that  on  stays  and  seizure  of  assets;  and  the  succeeding 
section  is  controlling  on  jury  trials. 

b.  Limitation  of  seotioiL — For  convenience  of  reference  the  limitations  of 
§  18  are  here  set  forth. 

It  does  not  have  to  do  with : 

1.  Who  may  and  who  may  not  file  a  voluntaary  petition;  for  that,  see 
|§  4-a,  59-a ;  or 

2.  Who  may  and  who  may  not  fUe  aai  iiwolwniaay  petition;  for  that,  see 
§  59-b;  or 

3.  Against  whom  and  when  an  involvniary  petition  may  be  filed;  for  that^ 
see  §§  8-b,  4-b ;  or 

4.  In  what  court  a  petition  m/ust  be  filed;  for  that,  see  §  2  (1)  ;  or 

5.  Whether  and,  if  so,  how  petitions  may  be  filed  by  or  against  partners  or 
'Corporations;  for  that,  see  §§  4-b,  6-a;  or 

6.  The  jurisdictional  allegations  in  voluntary  petitions;  for  that,  see 
§'§  2  (1),  4reLy  5-a,  and,  for  the  schedules  to  accompany  the  same,  §  7  (8)  ;  or 

7.  The  jurisdictional  allegations  in  involuntary  petitions;  for  that,  s^ 
§§  2  (1),  8-a-b,  4-b,  5-a,  59'b;  or 


S.  Equity  rules. —  In  proceedings  in  equity 
to  carry  into  effect  provisionB  of  bankruptcy 
act,  or  to  enforce  rights  and  remedies  given 
by  it,  rules  of  equity  practice  are  to  be  fol- 
lowed as  near  as  may  be.  See  Gen.  Order, 
XXXVII;  Equity  Rules,  post 

Bankruptcy  proceedings  are  purdy  equi- 
table in  their  character  and  witfaln  the  limits 
prescribed  by  the  bankruptcy  acts  and  the 
special  rules  of  practice  prescribed  by  the 
l^preme  Court  are  to  be  administered  in  ac- 
cordance with  the  general  principles  and 
practice  of  equity.  Westall  v.  Arerj  {C,  C. 
A.,  4th  Cir.),  22  Am.  B.  R.  673,  171  Fed. 
626.    A  proceeding  in  bankruptcy  is  a  pro- 


ceeding in  equity,  and  the  taking  of  evi- 
dence and  the  review  by  appeals  of  hearings 
therein  are  governed  by  the  practice  in  suits 
in  equity,  except  where  otherwise  specified. 
First  Nat.  Bank  of  Philadelphia  v.  Abbott 
(C.  C.  A.,  8th  Cir.),  21  Am.  B.  R.  436,  165 
Fed.  862. 

4.  Westall  v.  Avery  (C.  C.  A.,  4th  Cir.), 
22  Am.  B.  R.  673,  171  Fed.  626. 

The  rules  prescribed  by  the  State  codes  of 
practice  cannot  be  applied  in  equity  cases  in 
the  United  States  courts,  although  such  codes 
are  largely  applied  in  common  law  cases. 
Matter  of  Brown  (D.  C,  Ky.),  36  Am.  B.  R. 
826,  228  Fed.  633. 
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8.  The  office  for  fUing  amd  the  number  of  copies  to  be  filed;  for  that,  see 
§  59-a  in  voluiitaiy  cases^  and  §  59-c  in  involuntary  cases,  and,  for  schedules, 
8  7(8);  or 

9.  The  answer  and  procedure  thereon  when  less  than  three  creditors  peti- 
tion; for  that,  see  §  59-d-e ;  or 

10.  The  intervention  of  creditors  other  than  the  petitioning  creditors;  for 
that,  see  §  59-f ;  or 

11.  The  dismissal  of  petitions  other  than  on  the  merits;  for  liiat,  see 
§  69-g;  or 

12.  The  (a)  interference  with  the  alleged  bankrupt's  property  pending 
adjudication;  or  (b)  stays  other  than  against  suits;  or  (c)  stays  against 
sudts;  for  these,  see  §§  2  (7)  (16),  11 ;  or 

13.  The  appointment  of  receivers  or  the  custody  of  the  bankrupt's  propwty 
before  adjudication;  for  tliat,  see  §§  2  (3)  (15),  8-e,  69. 

m.    PETITIONS. 

a.  In  generaL-^  The  allegations  in  and  the  manner  of  drawing  petitions  are 
further  discussed  under  sections  three,  four,  five  and  fifty-nine  of  thia  work. 
The  specific  allegations  to  be  made  to  meet  the  requirements  of  sudi  sections 
are  there  more  fully  considered.  Petitioning  and  intervening  creditors  should 
be  bound  by  the  iJlegations  of  their  petition.^  It  will  only  be  necessary  at 
this  place  to  consider  those  rules  which  are  of  general  application. 

b.  Framing  petitions. —  General  Order  V  provides  that  **all  petitions  and 
the  schedules  filed  therewith  shall  be  printed  or  written  out  plainly,  without 
abbreviation  or  interlineation  except  such  abbreviation  or  interlineation  may 
be  for  the  purpose  of  referenca" 

0.  Forms  to  be  used^ —  The  official  forms  should,  where  possible,  be  used ;  in 
some  districts  it  is  the  practice  to  refuse  to  consider  petitions  unless  they  are 
on  the  prescribed  printed  f orms.^  The  simple  forms  of  bankruptcy  practice 
found  in  the  general  orders  and  forms  prescribed  by  the  Supreme  CSourt 
should  be  followed  without  unnecessary  departure  therefrom.^  The  caption 
should  properly  refer  to  the  proceeding,  but  if  the  body  of  the  petition  is 
sufficimit  a  defect  in  the  caption  is  not  materiaL^  Blanks  printed  without 
ruling  and  of  such  size  as  to  permit  use  in  typewriting  machines  wiU  be 
found  most  convenient.  Forms  Nos.  1,  2,  and  3  are  suggestive  of  the  peti- 
tions by  individuals,  by  partners,  and  in  involuntary  cases.  That  in  partner- 
ship cases  is  not  entirely  reliable  ;^  and  that  for  involuntary  cases  is  less  so.^^ 

5.  Harris  ▼.  Tapp    (D.  C,  Ga.),  37   Am.  orders   prescribing   the    form    for    answers. 
B.  R.  664,  235  Fed.  918.  Bradley  Timber  Co.  v.  White  (0.  0.  A.»  6th 

6.  Mahoney  v.  Ward   (D.  €.»  N.  Car.),  3  Oir.),  10  Am.  B.  R.  329,  121  Fed.  779. 
Am.  B.  R.  770,  100  Fed.  278.    Coinpare  In  re         S.  Matter  of  Gorman   (D.  C,  Hawaii),  2 
White    (D.  C,  Penn.),   14  Am.  B.  R.  241,  U.  S.,  D.  C.  Hawaii  439,  15  Am.  B.  R.  687, 
135  Fed.  199.  holding  that  the  caption  of  a  petition  in  tiie 

7.  Gage  k  Co.  v.  Bell  (D.  C,  Texm.),  10  matter  of  the  bankruptcy  of  a  firm  and  of  a 
Am.  B.  R.  696,  124  Fed.  371 ;  Sabin  v.  Blake-  member  thereof  does  not  necessarily  render 
IfcFall  Co.  (C.  C.  A.,  9th  Cir.),  36  Am.  the  petition  insufficient  where  such  caption 
B.  R.  179,  223  Fed.  501,  holding  that  the  contains  only  the  name  of  the  individusd. 
provisions  of  the  bankruptc.  act  and  the  9.  See  criticisms  and  suggestions  under 
procedure  promulgated  thereby  should  be  Section  Five,  ante.  See  also  ''Supplement 
closely     followed     in     the     preparation     of  ary  Forms/'  po8t.    For  additional  forms,  ee 


petitions  and  all  other  papers.  Hagar  and  Alexander's   Bankruptcy   Forms 

An  answer  which  does  not  admit  or  un-  (2nd  Ed.)  Nos.  1-9,  inclusive, 

evasively  deny  upon  oath  the  material  facte  10.  Consult  Section  Three,  onis,  for  alle- 

of  the  petition  may  be  stricken  from  the  files  gations  as  to  acts  of  bankruptcy; 


for  non-compliance  with  the  Supreme  Court      Four,  ante,  for  allegations  as  to  the  excepted 
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If  a  partner  does  not  join  in  a  petition  for  involuntary  bankruptcy,  that  fact 
should  be  stated,  his  address  given,  and  the  prayer  of  the  petition  ask  for  a 
sul^poena  to  him  as  though  he  were  an  allied  involuntary  bankrupt.^^ 

£  Ptets  alleged. —  (l)  Jueisdictional  facts. —  All  facts  essential  to  the 
exerdse  of  jurisdiction  should  be  allied  with  definiteness  and  certainly,  as  in 
the  case  of  other  pleadings  in  law  or  equity.^  The  purpose  of  a  pleading  is  to 
advise  the  opposing  parties  and  the  court  of  the  facts  constituting  the  cause  of 
action;  all  diese  facts  should  be  set  forth  plainly  and  without  equivocation." 
A  disjunctive  statement  states  neither  one  fact  nor  the  other  and,  if  one  or  the 
other  fact  is  jurisdictional,  the  petition  is  insuiBcient^^  The  necessary  all^a- 
tions  in  both  voluntary  and  involuntary  petitions  are  discussed  at  length  in 
other  places.^ 

(2)  Acts  of  bankbuptot. —  Qeneral  averments  as  to  acts  of  bankruptcy 
are  insufficient^^  The  allegations  should  not  be  made  in  the  language  of  the 
statute,  without  details  in  respect  to  the  particular  act  relied  upon.^^     The 


dasMs;  Section  Fifty-nine,  post,  for  aUega* 
tions  as  to  number  of  petitioning  creditors,  the 
amount  of  their  claims,  etc. 

11.  In  re  Bussell  (D.  C,  Iowa),  3  Am.  B.  B. 
81,  97  Fed.  32;  In  re  Murray  (D.  C,  Iowa),  8 
Am.  B.  B.  90;  Mahoney  y.  Ward  (D.  C,  N. 
Car.),  8  Am.  B.  B.  770,  100  Fed.  278. 

Adjudications  of  llrm. — ^A  petition  to  adjudge 
a  partnership  a  Toluntary  bankrupt  which  is 
made  by  some  of  the  partners  without  giying 
notice  of  the  filing  of  the  petition  to  the  non- 
joining  partners  is  irregular  and  wiU  not 
warrant  the  adjudication  of  the  firm  as  bank- 
rupts.  In  re  Altman  (D.  C,  N.  Y.),  2  Am.  B. 
B.  407,  95  Fed.  268. 

18.  Clarke  t.  Hehne  &  Meyer  (C.  C.  A.,  6th 
Or.),  11  Am.  B.  B.  683,  6M,  127  Fed.  288;  In  re 
Plotke  <C.  C.  A.,  7th  dr.),  6  Am.  B.  B.  171,  176, 
}i04  Fed.  961,  where  the  court  said:  "The 
essential  f^cts  must  appear  aiflrmatlTely  and 
distinctly,  and  It  Is  not  sufficient  that  Juris- 
diction may  be  inferred  argumentatirely.'* 
Matter  of  McGraw  <D.  C,  W.  Va.),  43  Am.  B. 

B.  38,  254  Fed.  442. 

The  exlstenoe  of  profntUe  claims  to  the  Te- 
quisite  amount  ia  Jurisdictional  in  an  inyolnn- 
tary  proceeding.  Doty  r.  Mason  (D.  C,  Fla.), 
40  Am.  B.  B.  68,  244  Fed.  687. 

Where  a  petition  alleges  that  the  bankrupt 
''owes  debts*'  this  allegation  must  be  taken 
as  making  a  prima  faci9  case,  entitling  the 
prisoner  to  be  adjudged  a  bankrupt.  Matter 
of  Hargadine-McKittrick,  etc.,  Co.  (D.  C,  Mo.), 
89  Am.  B.  B.  142,  239  Fed.  155. 

13.  In  re  First  Nat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  ar.),  18  Am.  B.  B.  266,  270,  128 
Fed.  630. 

14.  In  re  Laskaris  (Bef.,  N.  Y.),  1  Am.  B.  B. 
480,  holding  that  a  roluntary  petition  in  bank- 
ruptcy which  state  disjunctively  that  the  peti- 
tioner has  had  his  principal  place  of  buisiness, 
or  has  resided,  or  has  had  his  domicile  for  the 
greater  portion  of  six  months  next  immediately 
preceding  the  filing  of  the  petition,  in  a  placo 
stated,  is  insufficient  upon  its  face  to  confer 
Jurisdiction. 

15.  Bee  under  i(  2,  8,  4,  6,  and  60.  For  forms 
suggested  as  substitutes  for  Forms  Nos.  2  and 
8,  see  "Supplementary  Forms,"  post, 

16.  Matter  of  Mason-Seaman  Transportation 
Co.  (D.  C,  N.  Y.).  37  Am.  B.  B.  077,  235  Fed. 
974;  Matter  of  Herlihy  Co.  (D.  C.  N.  Y.),  41 
Am.  B.  B.  171,  247  Fed.  300;  Matter  of  MoGraw 
(D.  C,  W.  Ya.),  43  Am.  B.  B.  38,  264  Fed.  442. 
Bee  Am.  Bankr.  Dig.,  |i  215,  et  seq. 

17.  In  re  Cliffe  (D.  C.,  Penn.),  2  Am.  B.  B. 
817,  94  Fed.  354;  In  re  Bellah  (D.  C.  DeL), 
8  Am.  B.  R.  310,  116  Fed.  69;  In  re  Stone  (D. 

C,  Pa.),  80  Am.  B.  B.  892;  Matter  of  McQraw 


(D.  C  W.  Va.),  48  Am.  B.  B.  38,  254  Fed.  442. 
See  cases  cited  under  section  three. 

lAognage  of  statvie.— Acts  of  bankruptcy 
should  not  be  charged  in  the  language  of  the 
statute.  In  re  Deer  Creek  Water  A  Power 
Co.  (D.  C,  Pa.),  20  Am.  B.  B.  356,  206  Fed. 
206.  General  averments  that  the  alleged  bank- 
rupts within  the  four  months*  period,  while 
insolvent,  committed  an  act  of  bankruptcy  by 
transferring  "a  certain  portion  of  their  prop- 
erty to  one  or  more  of  their  creditors  with 
intent  to  prefer,"  and  that  they  have  trans- 
ferred and  concealed  large  sums  of  money  and 
valuable  securities"  with  intent  to  hinder, 
delay  and  defraud  creditors,  which  conceal- 
ment was  and  is  continuous,  are  insufficient  to 
sustain  the  petition.  In  re  Bosenblatt  &  Co. 
(C.  C.  A.,  2d  Cir.),  28  Am.  B.  B.  401,  198  Fed. 
688. 

lasnAelent  allegattoaan — ^In  re  Cliffe  (D.  C, 
Penn.),  2  Am.  B.  B.  317,  94  Fed.  354,  a  petition 
averred  that  the  defendant  was  insolvent  and 
charged  an  act  of  bankruptcy  that  he  "on  the 
27th  day  of  January,  1889,  suffered,  while  in- 
solvent, other  creditors  to  obtain  a  preference 
through  legal  proceedings,  and  not  having  at 
least  five  days  before  sale  or  final  disposition 
of  his  property  affected  by  such  preference 
vacated  such  preference."  There  were  no 
further  details  of  the  preference  alleged.  The 
petition  was  deemed  insufficient. 

In  In  re  Nelson  (D.  C,  Wis.),  1  Am.  B.  B. 
63,  96  Fed.  76»  the  peUtion  alleged  that  the 
defendant  had  within  four  months  next  prior  to 
the  filing  of  it  "transferred,  while  Insolvent, 
large  amounts  and  value  of  bis  property  to 
one  or  more  of  his  creditors,  with  an  intent 
to  prefer  sold  creditors  over  his  other  cred- 
itors."    This  was  held  insufficient. 

A  petition,  alleging  that  execution  had 
been  £e»ued  and  levy  made,  and  that  the  Judg- 
ment creditor  threatens  to  sell,  and  that  the 
Judgments  were  obtained  more  than  five  days 
before  the  filing  of  the  petition,  is  insufllcient, 
in  the  absence  of  an  allegation  that  a  sale 
had  been  authorized  or  fixed  for  any  time  or 

{proposed  for  a  day  not  five  days  distafit,  o 
or  any  time.     Matter  of  Herlehy  Co.   (D.  C, 
N.  Y.),  41  Am.  B.  B.  171,  247  Fed.  868. 

Sufficient  allegation. —  An  averment  in  a 
petition  in  involuntary  bankiniptcj  that  the 
defendant  at  a  certain  time  received  a  speci- 
fled  sum  of  money  from  a  specified  Bource* 
which  sum  '*  he  has  ever  since  concealed  and 
secreted  with  intent  to  hinder,  delay  or  de- 
fraud his  creditors/'  is  not  defective  tor  want 
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petition  in  involuntary  proceedings  may  set  forth  several  and  distinct  acts  of 
bankruptcy.*® 

(3)  Nature  of  claims. —  The  petition  should  set  forth  the  nature  of  the 
claims  of  the  petitioning  creditors  ;*^  but  it  has  been  held  that  where  the  petition 
shows  on  its  face,  and  there  is  established  on  the  trial,  a  sufficient  petitioning 
creditor,  the  absence  of  a  statement  of  the  amount  of  his  claim  may  be  diare- 
garded.^  No  apecific  method  of  setting  forth  a  claim  is  provided  by  the  Bank- 
ruptcy Act,  the  only  requirement  necessary  is  that  the  language  used  be  of 
sufficient  definitenesB  to  identify  the  claim  in  the  mind  of  the  alleged  bank- 
rupt.^ If  filed  by  an  agent  the  authority  to  act  should  be  set  forth.^  Legal 
conclusions,  as  an  all^ation  that  the  petitioner  haa  a  provable  claim,  will  not 
suffice.^  Where  the  claim  of  a  petitioning  creditor  is  based  upon  an  assign- 
ment it  is  not  necessary  to  annex  a  copy  of  the  assignment  to  ihe  petition.^*^ 

(4)  Dupuoatb  petitions. —  The  schedules,  and  presumably  the  petition  in 
voluntary  cases^  must  be  drawn  and  verified  in  triplicate.^  In  involuntary 
cases,  in  duplicate.^  The  failure  to  file  duplicate  petitions  is  waived  by  answer 
without  presenting  the  objection.^ 

e.  Petition  to  be  filed. — ^A  petition  should  not  be  sent  directly  to  a  judge  but 
should  be  filed  with  the  clerk  of  the  court^  Where  a  petition  is  delivered  to 
the  clerk  outside  of  his  office  and  not  during  office  hours  and  he  takes  the  same 
and  marks  it  filed^  it  will  be  deemed  duly  filed.^  It  must  be  accompanied  by 
the  fees  of  the  officers,  or,  in  lieu  thereof,  by  a  pauper  affidavit.^ 

f.  Petition  eonfers  jurisdiotioa.—  (1)  In  general. —  The  moment  the  peti- 
tion is  filed,  jurisdiction  begins.  This  is  the  commencement  of  the  proceeding, 
even  though  the  subpoena  does  not  immediately  iBsue^"^  or,  if  issued,  is  not  served 

of  particularity;  the  manner  and  detaUs  of 
the  concealment  being  matters  of  eyidenee, 
and  not  of  averment.  In  re  Bellah  (D.  C, 
Del),  8  Am.  B.  R.  310,  115  Fed.  «9.  Al- 
legation aa  to  suffering  or  permitting  pref- 
erence held  flufflcient  although  failing  to  al- 
lege that  debtor  failed  to  vacate  within  five 
days  prior  to  "final  disposition."  Rayeima 
Nat.  Bank  t.  Curtiss  (D.  C,  Ohio),  30  An. 

B.  R.  818. 

li.  Bradley  Timber  Co.  t.  White  {C  C.  A., 
flth  ar.),  10  Am.  B.  R.  82»,  121  Fed.  779, 
affg.  0  Am.  B.  R.  441. 

19.  In  re  White  (D.  C,  Penn.),  14  Am. 
B.  R.  241.  135  Fed.  199,  holding  that  an  in- 
■voluntary  petition  defectiye  in  failing  to 
state  the  nature  of  the  claims  of  the  pe- 
titioners is  amendable. 

Requisite  amount  of  cUimt.— Sinte  the 
existence  of  provable  debts  due  to  each  of  the 
petitioning  creditors,  or  at  least  to  the  num- 
ber required  by  the  bankruptcy  act,  is  neoes- 
aary  to  gife'the  bankruptcy  court  juris- 
diction <rf  an  faiToluntary  proceeding  the 
ezistenoe  of  such  debts  or  claims  and  their 
nature  should  be  alleged  with  such  partioi- 
larity  and  deflniteness  as  will  enable  the 
court  to  find  from  the  petition  the  essential 
jurisdictional  fact.  In  re  Farthing  (D.  C, 
N.  Car.),  29  Am.  B.  R.  78«,  202  Fed.  557. 

Definiteness  of  aUegations  as  to  amount.-- 
An  allegation  in  an  involuntary  petition  in 
bankruptcy  that  a  claim  of  one  of  the  pe- 
titioning creditors  is  for  a  certain  sum  due 
on  open  acount  from  the  aUeged  bankru^yt, 
upon  a  stated  account  rendered  on  a  certain 
date,  is  sufficient.     Sabin  v.  Blake-McFall 


Go.  (C.  C  A,  9th  dr.),  85  Am.  B.  B.  17t» 

Fed.  SQL 

te.  In  re  Pangborn  (D.  C,  ICich.),  26  Am.  B» 
B.  40,  185  Fed.  578. 

81.  Sabln  r.  Blake-McFall  Co.  (C.  C  A,  SU 
Clr.)»  85  Am.  B.  B.  179,  228  Fed.  601.  See  also 
Doty  V.  Mason  (D.  C,  Fla«),  40  Am.  B.  B.  88» 
2i4  Fed.  567. 

88.  Matter  of  Levlngston  (D.  C,  Hawaii).  2 
n.  S.,  D.  C,  Hawaii  254*  18  Am.  B.  B.  857. 

88.  Hoffsehlager  Co.  v.  Yonng  Nap  (D.  C» 
HawaU),  2  U.  8.,  D.  C,  HawaU  96,  12  Am.  B. 
B.  615,  517;  In  re  Nelson  (D.  C.  Wis.),  1  Am. 
B.  B.  68,  06  Fed.  76»  holding  that  issuable  £wtft 
and  not  eondnsions  should  be  alleged. 

88a.  Matter  of  Page  Motor  Car  Co.  (D.  CW 
Mass.),  41  Am.  B.  B.  546.  251  Fed.  818. 

84.  Bankr.  Act,  |  7  (8). 

85.  Bankr.  Act,  |  80-e.  And  see  In  re  IMDak 
(D.  C,  Del.).  8  Am.  B.  B.  810,  821,  116  Fed.  68^ 
holding  that  though  termed  copies  they  ai<e 
duplicate  originals;  In  re  Stevenson  (D.  C» 
Del.),  2  Am.  B.  B.  66»  84  Fed.  110. 

M.  In  re  Plymouth  Cbrdage  Co.  (C.  C.  A... 
Stii  Cir.),  18  Am.  B.  R.  665,  135  Fed.  1000. 

27.  See  General  Order  IL  Compare  In  re 
Sykee  (D.  C,  Tenn.),  6  Am.  B.  R.  264,  10ft 
Fed.  669. 

28.  In  re  Wolf  (D.  €.,  K.  J.)»  2  Am.  B.  B. 
822. 

89.  Bankr.  Act,  |  61-a  (2). 

80.  Bankr.  Act^  i  1  (10);  Shute  ▼.  Pat- 
terson (C.  C.  A.,  «h  Cir.),  17  Am.  B.  R. 
09,  147  Fed.  609;  In  re  Appel  (D.  C,  Neb.)» 
4  Am.  B.  IL  722,  103  Fed.  931;  In  re  Stein 
(C.  C.  A.,  2d  Cir.),  6  Am.  B.  R.  28R,  106 
Fed.  749;  In  re  Lewis  (D.  C,  N.  Y.),  1  Aml 
B.  R.  458,  91  Fed.  632. 
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within  the  time  limitecL'^  The  filing  of  a  petition  in  bankruptcy  is  an  assertion 
of  jurisdiction  with  a  view  to  the  determination  of  the  status  of  the  bankrupt 
and  a  settlement  and  distribution  of  his  estate.^ 

(2)  FnjNQ  OF  petition  as  notice. — Ab  has  been  stated  in  a  recent  case:^ 
'^  Lideedy  the  condition  at  the  time  of  the  filing  of  the  petition  measures  the 
extent  of  the  estate,  and  the  rights  of  all  creditors  of  the  bankrupt  and  all 
parties  interested  in  the  property  throughout  all  the  provisions  of  the  law." 
So  far  as  the  jurisdiction  of  the  court  is  concerned  the  filing  of  the  petition 
operates  as  a  lis  pendens  and  is  notice  to  all  the  world;  this  is  in  recognition 
of  the  often  repeated  maxim  that  ^'  the  filing  of  the  petition  in  bankruptcy  is 
a  caveat  to  all  the  world  and  in  effect  an  attachment  and  injunction."  ^  Mow- 


81.  In  re  Friachberg  (Ref.,  N.  Y.),  8  Am« 

B.  R.  607. 

88.  Bailey  v.  Baker  Ice  Machine  Co.,  239 
U.  S.  868,  35  Am.  B.  R.  814,  60  L.  Ed.  875 ; 
Acme  Harvester  Co.  v.  Beekman  Lumber  Ck>., 
228  U.  S.  300,  306,  87  Am.  B.  R.  262,  56 
JL.  Ed.  808;  West  t.  Empire  Life  Ins.  Go.  (D. 

C,  Mich.),  40  Am.  B.  R.  93,  848  Fed.  605. 
And  aee  discuBsion  of  Referee  Olmatead  in 
Matter  of  WeUmade  Gas  Mantle  Co.  (Ref., 
Mass.),  36  Am.  B.  R.  68. 

88.  Board    of    County    Commissionen    y. 

Hurley   (C.  C.  A.,  8th  dr.),  82  Am.  B.  R. 

209,  212,  169  Fed.  92.     And  aee  Corbet  t. 

Riddle  (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R.  330, 

209  Fed.  811. 

S4.  mine  of  petition  as  eaTe«t.n-Iii  re  Billing 
(D.  C,  AU.),  17  Am.  B.  R.  80,  146  Fed.  806; 
Mueller  y.  Nugent,  184  U.  S.  1,  7  Am.  B.  B. 
224,  46  L.  Bd.  405;  Clay  r.  Watere  (C.  C.  A,  8th 
dT.h  24  Am.  B.  R.  288,  178  Fed.  885;  State 
Bank  of  Chicago  r.  Coz  (C.  C.  A.,  7th  Cir.),  16 
Am.  B.  R.  82,  148  Fed.  91;  In  re  Granite  City 
Bank  (C.  C  A,  8th  Cir.),  14  Am.  B.  R.  404,  187 
Fed.  818;  In  re  KoUn  (C  C.  A,  7th  Cir.),  18 
Am.  B.  R.  681,  184  Fed.  067;  In  re  Smith  & 
Shuck  (D.  C,  Iowa),  13  Am.  B.  R.  108,  182 
Fed.  801;  In  re  Mertena  (D.  C,  N.  Y.),  12  Am. 
B.  R.  609,  131  Fed.  507;  In  re  Tweed  (D.  C, 
Iowa),  12  Am.  B.  R.  648,  181  Fed.  806;  In  re 
Reynolds  (D.  C,  Mont.),  11  Am.  B.  R.  708,  760, 
127  Fed.  760;  In  re  Chesapeake  Shoe  Co.  (C.  C. 
A.,  4th  ar.),  10  Am.  B.  R.  466,  122  Fed.  008; 
In  re  BresUuer  (D.  C,  N.  T.),  10  Am.  B.  R.  88, 
121  Fed.  910;  In  re  Frailer  (D.  C,  Mo.),  9 
Am.  B.  R.  21,  117  Fed.  746;  In  re  Qutman  & 
Wenk  (D.  C,  N.  T.),  8  Am.  B.  R.  262,  114  Fed. 
1008;  In  re  Pekln  Plow  Co.  (C.  C.  A,  8th  Cir.), 
7  Am.  B.  R.  860,  112  Fed.  80S;  In  re  Krlneky 
Bros.  (D.  C,  N.  Y.),  7  Am.  B.  R.  886,  112  Fed. 
972;  Tube  City  Mining  and  Milling  Co.  y. 
Otterson  (Arls.  Sup.  Ct!),  16  Arts.  806,  86  Am. 
B.  R.  600,  146  Pac.  208;  Cohen  y.  Nlzon  St 
Wright  (D.  C,  Ga.).  87  Am.  B.  R.  646;  Matter 
of  Wellmade  Gas  Mantle  Co.  (Ref.,  Mass.),  86 
Am.  B.  R.  62;  Pugh  y.  Loesel  (C.  C.  A,  6th 
Or.),  88  Am.  B.  R.  680,  219  Fed.  417;  Matter  of 
Schou  (D.  C,  Conn.),  82  Am.  B.  R.  494,  213 
Fed.  614;  Miles  Paint  Mfg.  Co.  (D.  C,  Pa.),  82 
Am.  B.  R.  798;  Gayllan  y.  Lugo  (D.  C,  Porto 
Rico),  89  Am.  B.  R.  826,  9  P.  R.  Fed.  844;  Matter 
of  Capital  aty  Cap  Co.  (D.  C,  N.  J.),  41  Am. 

B.  R.  604,  261  Fed.  664;  Charak  y.  Durphee  (D. 

C.  Mass.),  42  Am.  B.  R.  110,  262  Fed.  886; 
Matter  of  Relswig  (D.  C.  N.  Dak.),  42  Am.  B. 
R.  161,  288  Fed.  880;  Matthews  &  Sons  y. 
Webre  Co.  (D.  C.  La.),  82  Am.  B.  R.  180,  213 
Fed.  896,  holding  that  an  order  of  sale  in  fore- 
closure, granted  by  a  state  court  in  a  pro- 
ceeding commenced  after  the  filing  of  the  peti- 
tion in  bankruptcy,  but  prior  to  the  adjudica- 
tion, 18  neoetiarily  yoid;  lee  Am.  Bankr.  Dig., 
f  286^ 


Notice  to  creditors.— Thus  the  flUng  of  • 
petition  in  inyoluntary  proceedinga  ia  notiea 
thereof  to  all  the  creditors  of  the  alleged 
bankrupt.  In  re  Billing  (D.  C,  Ala.),  IT 
Am.  6.  R.  80,  145  Fed.  395. 

Property  in  another  diitrict— It  la  int' 
material  that  the  property  affected  by  the 
filing  of  the  petition  is  in  another  district. 
In  re  Granite  City  Bank  (C.  (X  A.,  8th  dr.), 
14  Am.  B.  R.  404,  137  Fed.  818;  In  re 
Dempster  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
751,  172  Fed.  353;  Board  of  Road  Comrs.  y. 
Ken  (a  a  a.,  eth  Oir.),  44  Am.  B.  R.  859, 
25»  Fed.  76. 

Lis  pendens.— In  Matter  of  Zotti  (Ref., 
N.  Y.),  23  Am.  B.  R.  80^  affd.  23  Am.  B.  R. 
812^  178  Fed.  304,  the  court  said:  "The 
filing  of  a  bill  in  equity  in  the  United  States 
court  is  considered  the  same  as  the  filing  of 
a  lis  pendens  in  a  state  Which  requires  snch 
filing.  •  •  •  The  filing  of  the  petition 
was  a  command  to  all  haying  possession  of 
property  which  the  bankrupt  at  that  moment 
owned,  to  hold  the  same  subject  to  the  orders 
of  the  court.  The  '  rem '  was  reached  by  the 
filing  of  the  petition,  no  matter  where  it 
was.** 

Effect  on  property  ia  peeession  of  bank- 
rupt—  The  exclusiye  jurisdiction  of  the 
>ankru|ptcy  court  is  so  far  f»  rem  that  the 
estate  is  regarded  as  in  cuttodia  legU  from 
the  filing  of  the  petition.  Bailey  y.  Baker 
Ice  Machine  Go.  (U.  S.  Sup.  (X),  23»  U.  & 
268,  35  Am.  B.  R.  814,  60  L.  Ed.  275;  Matter 
of  Continental  Goal  Corpw  (C.  C.  A.,  6th  dr.), 
38  Am.  B.  R.  168,  238  Fed.  113;  State  of 
Missouri  y.  Angle  (C.  a  A.,  8th  dr.),  88  Am. 
B.  R.  894,  236  Fed.  644;  Lake  View  State 
Bank  y.  Jones  (a  a  A.,  7th  Cir.),  40  Am. 
B.  R.  148,  242  Fed.  821 ;  Matter  of  Diamond's 
Estate  (a  a  A.,  6th  dr.),  44  Am.  B.  R. 
268,  259  Fed.  7a 

The  filing  of  an  inrolnntary  petition  ia 
bankruptcy  bringi  into  cnstodia  les^  all 
property  tiien  in  the  possession  of  the  bank- 
rupt  or  its  common  law  assignee,  although 
a  repleyin  suit  by  a  yendor  against  the  as- 
signee is  pending.  Matter  of  Wellmade  Gas 
3iantle  Co.  (C.  a  A.,  1st  dr.),  87  Am.  B.  B» 
7,  238  Fed.  250. 
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ever,  according  to  several  recent  cases,  the  application  of  this  maxim  is  limited.** 
Its  e£Fect  upon  the  jurisdiction  of  a  court  of  bankruptcy  in  respect  to  the  bank- 
rupt's property,  as  dependent  upon  possession,  is  considered  under  §  23,  pod^ 
g.  Amendments  of  petitions. —  (l)  In  oenebal. —  The  amendment  of  a  peti- 
tion in  bankruptcy  is  permissible  as  in  the  case  of  pleadings  in  other  actuKie 
and  proceedings.  The  general  rules  of  pleadings  and  practice  relative  to  amend- 
ments apply  to  petitions  in  bankruptcy.''*  The  amendment  of  a  petition  ^  iati 
matter  of  discretion.^    This  general  power  of  amendment  is  not  abrogated  or 


Cayeat  and  injnnctioiL— The  filing  of  tht 
petition  in  bankruptcy  and  the  adjudication 
themselves  constitute  a  caveat  and  an  in* 
junction  by  the  court  against  any  interfer* 
encd  with  the  property  of  the  bankrupt  by 
aU  persons  who  have  no  liens  upon,  title,  or 
debatable  claims  to  it  at  the  time  the  pa* 
tition  is  filed,  and  the  taking  and  disposi* 
tion  of  it  by  any  of  them  violates  that  in- 
Junction.  Darrough  ▼.  First  National  Bank 
of  Claremore  (Okla.  Sup.  Ct.)f  37  Am.  B.  R. 
76,  156  Pac.  191. 

Effect  of  filing  petition  in  involnntaiy  pro- 
eeeding  as  staying  sale  by  sheriff. —  The  fil- 
ing of  a  petition  in  bankruptcy  is  sufficient 
notice  to  a  sheriff,  if  brought  to  his  atten- 
tiouy  to  prevent  the  sale  of  the  bankrupt's 
property,  advertised  to  take  place  soon  after 
filing  the  petition.  Matter  of  Miles  Paint 
Mfg.  Co.  (D.  C,  Pa.),  82  Am.  B.  R.  793. 

Effect  of  levy  after  petition  filed.-- The 
court  cannot  be  ousted  of  its  jurisdiction  by 
any  officer  seeking  to  make  a  levy  upon  the 
bankrupt's  property  by  virtue  of  process  is- 
flumg  out  of  a  state  court.  Matter  of  Schou 
(D.  a.  Conn.),  33  Am.  B.  R.  494,  213  Fed* 
614. 

A  bank  cannot  lawfuUy  pay  a  note,  after 

a    petition    in    bankruptcy    has    been    filed 

against  the  maker.  Matter  of  Midland  Motor 

06.  <C.  0?  A.,  7th  Clr.)  37  Am.  B.  R.  864, 

244  Fed.  368. 
BMikrvpt  mm  trustM  for  erodltors.— The  fllinff 

of  ft  petition  in  bankruptcy,  while  not  divesting 
the  bankrupt  of  title  to  his  property,  conatl* 
tntee  him  in  effeet  a  trustee  for  the  benefit  of 
his  creditors  from  that  time  nntil  adJudicaUon. 
Matter  of  Sternberir  (D.  C.  Mass.),  41  Am.  B. 
B.  476,  249  Fed.  980. 

85.  liimitfttion  of  applleatlon  of  doetrlne^— 
This  maxim  was  stated  in  Mueller  v.  Nusrent, 
184  U.  S.  1,  7  Am.  B.  B.  224.  Sabsequently  the 
Supreme  Court  said:  'The  remark  made  In 
Mneller  v.  Nugent  that  the  filing  of  the  petition 
[in  bankruptcy]  is  a  caveat  to  all  the  world 
and  in  fact  an  attachment  and  injunction  was 
made  in  regard  to  the  particular  facts  In  that 
case."  York  Mfg.  Co.  v.  Cassell,  201  U.  8.  S44, 
16  Am.  B.  R.  638,  60  L.  Ed.  782.  And  In  Hatter 
of  Martens  (C.  C.  A.,  2d  Clr.),  15  Am.  B.  R. 
862,  860,  144  Fed.  818.  the  court  said:  "While 
the  filing  of  a  petition  in  bankruptcy  is  a 
caveat  to  all  the  world,  the  notice  ought  not 
to  have  the  effect  of  paralysing  all  business 
dealings  with  the  debtor,  or  to  prevent  the 
lienors  or  pledgees  from  enforcing  their  con- 
tracts." In  re  Rathman  (C.  C.  A.,  8th  Clr.), 
26  Am.  B.  R.  246,  261,  188  Fed.  913,  the  court, 
speaking  of  this  maxim,  said:  "The  later 
decisions  of  the  Supreme  Court  adjudpre  that 
this  statement  applies  only  to  parties  who  have 
no  substantial  claim  of  a  lif^n  upon  or  a  title 
to  the  property  of  the  bnnkrupt.  and  that 
against  those  who  have  such  claims  of  exist- 


ing liens  or  titles  when  the  petition  In  bank- 
ruptcy is  filed,  that  filing  is  neither  a  caveat 
nor  an  attachment,  that  it  creates  no  lien  and 
that  until  the  bankruptcy  court  by  some  act 
of  one  of  its  officers  takes  actual  possession  of 
the  property,  or  makes  such  dalmanta  parties 
to  the  proceeding  by  some  order  or  process,  or 
notice  of  the  proceeding  comes  to  them,  their 
liens,  titles  and  remedies  are  unaffected  thereby 
and  they  are  strangers  to  the  proceeding.** 
But  in  the  case  of  Acme  Harvester  Co.  t. 
Beekman  Lumber  Co.,  222  U.  8.  800,  27  Am.  B. 
R.  262,  66  L.  Ed.  208,  the  Supreme  Court  re* 
affirmed  the  doctrine  of  Mneller  ▼.  Nugent, 
supra,  and  stated  that  "The  exclusive  Jurisdic- 
tion of  the  bankruptcy  court  is  so  tar  im  rem^ 
that  the  estate  is  regarded  as  in  cu9todia  le>pfs 
from  Che  filing  of  the  petition.'*  See  also  Matter 
of  ZotU  (C.  C.  A.,  2d  ar.),  26  Am.  B.  R.  234, 
186  Fed.  84,  affg.  28  Am.  B.  R.  812.  178  Fed. 
804;  Chriatopherson  ▼.  Harrington  (Minn.  Supc 
Ct),  118  Minn.  42,  82  Am.  B.  R.  842,  186  N.  W. 
288;  Tube  City  Mining  &  Mining  Co.  ▼.  Otter- 
eon  (Aris.  Sup.  Ct.),  16  Aris.  806,  86  Am.  B.  R. 
600,  146  Pac.  203;  Coppard  v.  Gardner  (Tex. 
Civ.  App.),  40  Am.  B.  R.  777,  IM  8.  W.  600: 
Houston  V.  Shear  (Tex.  Ct.  of  Civ.  App.),  4S 
Am.  B.  R.  462.  210  8.  W.  076. 

Soffleieney  of  uoUee  to  sherUT  el  ffllngw — Tbm 
orders  of  a  State  court  cannot  be  nullified  or 
countermanded  by  a  private  individual  notify- 
ing a  sheriff,  an  officer  of  the  court,  that  he  in* 
tends  to  file  a  petition  in  bankruptcy.  Notico 
of  such  filing  must  come  through  oflBdal 
channels  and  can  be  of  no  effect  when  issued 
by  a  citisen  clothed  with  no  authority.  Cop- 
pard V.  Gardner  (Tex.  Civ.  App.),  40  Am.  B. 
R.  777,  100  S.  W.  660. 

The  mere  filing  of  a  petttloja  la  lavelsalsij 
bankruptcy    does    not    give    jurisdiction,     aor 
establish    facts    upon    which    Jurisdiction    nmj 
depend.     Matter  of  Pennington  &  Co.   (D.  €l» 
Ky.),  86  Am.  B.  R.  832.  228  Fed.  888. 

86a.  Matter  of  Havens  (C  C.  A.,  2d  Clr.),  O 
Am.  B.  R.  734,  256  Fed.  478L 

86.  Consult  Bankr.  Act,  i  7,  for  amendments 
of  schedules.  For  amendment  of  petltloaa 
generally,  see  Am.  B.  R.  Dig.,  i  281. 

87.  DlMretlon  to  amend.r— In  the  case  ct  Arm- 
strong T.  Fernandas,  208  U.  8.  82^  19  Am.  B.  B, 
746,  the  court  said:  "The  power  of  a  court  of 
bankruptcy  over  amendments  is  undoubted  and 
rests  in  the  sound  discretion  of  the  court.'* 
Wilder' T.  Watts  (D.  C,  S.  C),  16  Am.  B.  R. 
67,  138  Fed.  426,  to  the  effect  that  the  amend- 
ments are  usually  allowed  if  the  acta  of  Justice 
will  be  promoted,  but  as  they  are  not  matters 
of  right  the  court  must  exercise  its  discretion 
in  permitting  them.  The  privilege  of  amending 
a  petition  in  involuntary  bankruptcy  is  a  mat 
ter  resting  in  the  discretion  of  the  court,  not 
to  be  reviewed,  except  when  such  discretion 
lias  been  abused.  In  re  Rosenblatt  &  Co.  (C 
C.  A.,  2d  Clr.),  28  Am.  B.  R.  401,  103  Fed.  638; 
Sabin  V.  Blake-McFall  Co.  (C.  C.  A.,  0th  Clr.), 
35  Am.  B.  R.  179,  228  Fed.  601,  confirming  Its 
amendment  of  an  involuntary  petition  filed 
after  expiration  of  time  fixed  for  that  purpose; 
Matter  of  Frank  (C.  C.  A.,  8d  Clr.),  88  Am.  B. 
R.  674;  M.nlttr  of  McGraw  (D.  C,  W.  Va.),  di 
Am.  B.  R.  3S,  254  Fed.  442. 

The    exercise    of    jurisdiction    to    amend 
involuntary   petition   is  within  the  sound 
cretion  of  the  court,  having  in  mind  tho  In* 
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restricted  in  any  sense  by  the  provisions  of  General  Order  XI  which  relates 
to  the  amendment  of  petitions  and  schedules.^  A  petition  may  be  amended  to 
bring  it  within  the  terms  of  an  amendatory  aciJ^  The  permitting  or  refusal  of 
an  amendment^  being  within  the  discretion  of  the  court,  will  not  be  interfered 
with  unless  there  is  an  abuse  of  such  discretion.  An  amendment  will  not  be 
allowed  unless  it  clearly  appear  that  the  ends  of  justice  will  be  promoted 
therd>y.^  It  will  be  denied  if  the  application  is  made  after  an  unreasonable 
delay  ^  or  when  the  allegation  in  effect  will  become  the  basis  of  a  new  and 
independent  proceeding.^ 

(*2)  When  auw)wed. —  (I)  To  conform  io  evidence. —  If  evidence  is 
adduced  without  objection,  the  petition,  if  deemed  insufficient,  may  be  amended 
to  conform  thereto,  and  when  so  amended  it  relates  to  and  takes  effect  as  of  the 
date  of  the  filing  of  Ihe  original  petition.^  An  amendment  for  the  purpose  of 
conforming  the  pleadings  to  the  facts  proven  is  frequently  permitted,  even 
on  the  coming  in  of  a  special  master's  report^  There  must  be  in  the  record 
as  it  stands,  Ibe  substance  of  that  which  is  to  be  supplied  by  amendment.^  An 
amendment  of  an  original  petition  may  be  allowed  before  proceeding  to  a  new 
trial  where  it  is  necessary  because  of  evidence  adduced  upon  a  former  triaL^ 

(II)  Correction  of  mistakes  or  defects. —  It  will  usually  be  granted  to  cure 
an  error  due  to  mistake  of  counsel,*^  or  one  purely  clerical.**  Where  the  defect 
does  not  pertain  to  the  jurisdiction  of  the  court,  either  in  respect  to  the  parties 
or  the  subject-matter,  an  amendment  will  usually  be  permitted.^  But  if  the 
defect  goes  to  the  jurisdiction  of  the  court,  the  right  thereto  is  not  so  dear.^ 


ierests  of  creditotB.  International  Silver  Co. 
V.  N«w  York  Jewelry  Co.  (C.  C.  A.,  6tli 
CHr.),  37  Am.  B.  R.  91,  233  Fed.  945. 

88.  Gleason  y.  Smith  (C.  C.  A.,  3d  Or.), 
16  Am.  B.  R.  602,  146  Fed.  896;  In  re 
Bellah  (D.  €.,  Del.),  8  Am.  B.  B.  810,  116 
Fed.  69. 

88.  In  re  Soammon,  Fed.  Cas.  12,427;  In 
re  Scull,  Fed.  Cae.  12,668. 

40.  Wilder  y.  Watts  (D.  C,  S.  C),  16 
Am.  B.  R.  67,  138  Fed.  426;  Woolford  y. 
Diamond  State  Steel  Co.  (D.  C,  Del.),  16 
Am.  B.  R.  81,  138  Fed.  682.  See  In  re 
Farthing  (D.  C,  No.  Car.),  29  Am.  B.  R.  732, 
202  Fed.  667. 

41.  In  re  Frendenfels,  Fed.  Caa.  5,112-a. 
48.  In  re  Hyde  ft  Co.   (D.  C,  N.  Y.),  4 

Am.  B.  R.  602,  103  Fed.  617;  In  re  Hercur 
(D.  C.,  Pcnn.),  8  Am.  B.  R.  276,  116  Fed. 
665,  affd.  (C.  C.  A.,  3d  Cir.),  10  Am.  B.  R. 
606,  122  Fed.  384,  where  it  was  held  that  the 
ri^ht  to  amend  can  go  no  further  than  to 
bnng  forward  and  make  effective  that  which 
is  in  some  form  already  in  the  record. 

43.  Chicago  Motor  Yehide  Co.  y.  American 
Oak  Leather  Co.  (C.  C.  A.,  7th  Cir.),  16  Am. 
B.  R.,  804,  141  Fed.  618,  holding  that,  where 
the  petition  in  an  inyoluntary  pro<^eding, 
though  alleging  specific  acts  of  bankruptcy, 
charges  generally  the  giving  of  a  preference 
to  unknown  creditors,  and  some  of  the  testi- 
mony taken  before  the  referee,  without  objec- 
tion, related  to  alleged  preferences  not  speci- 
fied in  the  petition,  and  testimony  relating 
thereto  is  also  received  on  behalf  of  the 
alleged  bankrupt,  the  findings  of  the  referee 
that  sudk  transfers  constitute  acts  of  bank- 
ruptcy are  Justified,  and  the  court  may  per- 


mit the  petition  to  be  amended  as  of  the 
date  of  its  filing  so  as  to  charge  such  trans- 
fers as  acts  of  bankruptcy. 

44.  In  re  Lange  (D.  C,  N.  Y.),  3  Am.  B. 
R.  231,  97  Fed.  196;  In  re  MiUer  (D.  0.» 
N.  Y.),  6  Am.  B.  R.  140,  104  Fed.  764;  In 
re  Bininger,  Fed.  Cas.  1,420;  In  re  Oalhnger, 
Fed.  Cas.  6,202;  Chicago  Motor  Vehicle  Co. 
y.  American  Oak  Leather  Co.  (C.  C.  A.,  7tli 
Cir.),  16  Am.  B.  R.  804,  141  Fed.  618,  72 
C.  C.  A.  676;  Haric  y.  Allen  Co.  (C.  C.  A., 
3d  Cir.),  17  Am.  B.  R.  3,  146  Fed.  666. 

46.  In  re  Mercur  (C.  C.  A.,  3d  Cir.).  10 
Am.  B.  R.  606,  122  Fed.  384.  In  the  case  of 
Matter  of  Frank  (C.  C.  A.,  3d  Cir.),  38  Am. 

B.  R.  674,  it  was  held  that  an  amended  peti- 
tion should  not  be  permitted  in  which  peti- 
tioners swear  to  positive  averments  of  facta, 
where  they  had  testified  tA.at  they  had  no 
such  knowledge  as  would  justify  the  aver- 
ments. 

48.  Matter  of  Hark  Bros.  (D.  C,  Penn.), 

16  Am.  B.  R.  460,  142  Fed.  179,  affd.  9uh 
nom.    Hark  y.  Allen  Co.  (C.  C.  A.,  8d  Cir.), 

17  Am.  B.  R.  3,  146  Fed.  666. 

47.  In  re  Hill,  Fed.  Cas.  6,486.  See  also 
In  re  Freund  (Ref.,  N.  Y.),  1  Am.  B.  R,  26. 

48.  In  re  Bellah  (D.  C,  Del.),  8  Am.  B. 
R.  310,  116  Fed.  49;  Gleason  v.  Smith   (C. 

C.  A.,  3d  dr.),  1«  Am.  B.  R.  602,  146  Fed. 
895. 

48.  In  re  Shoeamith  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  646,  135  li^.  684. 

50.  In  re  Rosenfields,  Fed.  Cas.  12,061. 
See  also  Woolford  y.  Diamond  State  Steel 
Co.  (D.  C,  Del.),  16  Am.  B.  R.  31,  188  Fed« 
682. 
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ThuB,  where  an  iavoluntaiy  petition  shows  upon  its  face  that  the  claims  of  the 
petitioners  in  the  aggregate  are  less  than  $500,  the  petition  is  fatally  defective 
and  may  not  be  amended  by  joining  others  as  creditors.^^  But  Federal  courts 
have  the  power  to  permit  amendments  of  pleadings  by  the  insertion  or  cor- 
rection of  jurisdictional  as  well  as  other  averments.^  Thus,  a  petition  may 
be  amended  to  cure  defects,  sudi  as  those  which  pertain  to  the  averments  of  the 
residence  or  place  of  business  of  a  bankrupt,"  especially  where  rights  of  cred- 
itors have  accrued  which  would  be  affected  by  its  dismissal.^  An  involuntary 
petition  may  be  amended  so  as  to  show  that  the  alleged  bankrupt  is  subject  to 
the  act* 

(III)  As  to  number  of  creditors  and  amount  of  claims. — ^An  amendment  is 
permissible  by  the  insertion  of  an  avermait  that  all  the  bankrupt's  creditors 
are  less  than  twelve.*^  An  insufficiency  in  the  allegations  of  the  petition  as  to 
the  nimiber  of  the  creditors  ^^  or  the  nature  and  amounts  of  their  daims"  is 
not  to  be  regarded  as  an  incurable  jurisdictional  defect,  and  may  be  supplied 
by  amendment. 

(IV)  As  to  status  of  hamkrwpt. —  The  petition  may  be  amended  so  as  to  aver 
that  the  alleged  bankrupt  is  not  a  wage-earner  or  a  person  engaged  diiefly  in 
farming  or  the  tillage  of  the  soil.^  If  there  is  an  error  in  ^e  name  of  the 
alleged  bankrupt  the  petition  may  be  amended  so  as  to  correct  it^ 


W.  In  re  Stein  (D.  C,  Penn.),  12  Am.  B. 
R.  364,  130  Fed.  377. 

But  the  rule  is  different  if  the  amofnnt  set 
forth  in  the  petition  exceeds  $600,  and  there- 
after it  develops  that  the  prorable  claims 
of  the  original  petitioners  are  less  than  $500; 
in  such  a  case  an  amendment  may  be  per- 
mitted prior  to  the  adjudication  and  ouier 
creditors  permitted  to  join  in  the  petition. 
In  re  Ryan  (0.  C,  Penn.),  7  Am.  B.  R.  562, 
114  Fed.  373;  In  re  Mackay  (D.  C,  Del.),  6 
Am.  B.  R.  577,  110  Fed.  355;  In  re  Mam- 
moth Pine  Lumber  Go.  (D.  €.,  Ark.),  6  Am. 
B.  R.  84,  109  Fed.  308. 

58.  In  re  Plymouth  Cordage  Co.  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  665,  135  Fed. 
1000. 

53.  In  re  Weinmann,  2  N.  B.  N.  &  R.  51. 

54.  In  re  Hammond  (D.  C,  N.  Y.),  20  Am. 
B.  R.  776,  163  Fed.  548. 

55.  International  Silver  Co.  v.  New  York 
Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B. 
R.  91,  233  Fed.  945. 

56.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Am.  B.  B.  665,  135  Fed.  1000; 
Matter  of  Haff  (C.  O.  A.,  2d  Cir.),  13  Am. 
B.  R.  362,  136  Fed,  78. 

57.  In  re  Mackey  (D.  C,  Del.),  6  Am.  B.  R. 
677,  110  Fed.  355:  In  re  Bellah  (D.  C,  Dei.),  8 
Am.  B.  B.  310,  110  Fed.  69;  Ryan  r.  Hendricks 
(C.  C.  A.,  7th  Cir.),  21  Am.  B.  R.  570,  166  Fed. 
94,  holding  that  if  a  petition  faila  to  clearly 
set  forth  the  number  of  creditors,  the  amount 
of  their  claima  and  the  occupation  of  the  debtor. 
It  may  be  amended. 

68.  Conway  v.  German  (C.  C.  A.,  4th  Cir.),  21 
Am.  B.  R.  577,  106  Fed.  67;  In  re  White  (D.  C, 
Penn.),  14  Am.  B.  R.  241,  135  Am.  109. 

A  Monred  creditor  who  has  filed  a  l»etition  In 
bankruptcy  may  thereafter  amend  the  same  and 
thereby  waive  his  right  to  security.  Morrison 
▼.  Rieman  (C.  C.  A.,  7th  dr.),  41  Am.  B.  R. 
325,  240  Fed.  07. 

09.  Beach    v.    Macon   Grocery   Co.    (C.   C.   A., 


5th  Cir.),  0  Am.  B.  R.  762,  120  Fed.  736; 
In  re  Brett  (D.  C,  K.  J.),  12  Am.  B.  R. 
402,  130  Fed.  9ai;  In  re  White  (D.  C.,. 
Penn.),  14  Am.  B.  R.  241,  185  Fed.  109; 
In  re  Plymoath  Cordage  Co.  (C.  C.  A.,  8th 
dr.),  13  Am.  B.  R.  066,  135  Fed.  1000. 

It  is  no  abuse  of  diacietiOB  to  permit  an 
involuntary  petition  to  be  amended  so  as  to 
aver  that  the  alleged  bankrupt  is  not  "  & 
wage-earner  nor  a  person  en^med  chiefly  in 
farming  or  tillage  of  the  soil.'^  Armstrong 
y.  Fernandez,  208  U.  S.  824,  19  Am.  B.  R. 
746,  62  L.  Ed.  514;  In  re  Crenshaw  (D.  C^ 
Ala.),  19  AnL  B.  R.  502,  155  Fed.  271:  In 
re  Mero  (D.  C,  Conn.),  12  Am.  B.  R.  171, 
128  Fed.  633;  In  re  Pilger  (D.  C,  Wis.). 
9  Am.  B.  R.  244,  118  Fed.  206. 

Error  to  deny  amendment. —  In  Conway 
V.  German  (C.  C.  A.,  4th  Cir.),  21  Am.  B. 
R.  577,  166  Fed.  67,  it  was  held  error  to 
deny  a  motion  for  an  amendment  in  thw  re- 
spect. The  court  said:  ''Such  an  ayerment 
so  far  as  this  case  is  concerned,  is  a  mere 
negative  one,  and  not  of  a  jurisdictional 
character.  There  is  no  contention  made  hem 
by  the  defendants  that  they  bdong  to  the 
inhibited  dass,  and  hence  cannot  be  adjudi- 
cated bankrupts,  and  as  a  matter  of  fact 
they  do  belong  to  that  class.  Were  thej 
seeking  to  come  within  the  inhibited  class,  it 
would  be  essential  for  them  to  make  proof 
of  their  averment,  but  they  are  not,  and 
while  technically  speaking  it  should  have 
been  stated  in  the  petition,  that  they  were 
not  persons  coming  within  that  dasa»  stiD  it 
was  not  essential  so  to  do,  and  in  no  sense 
affected  the  merits  of  the  case,  and  the 
amendments  desired  should  have  been  per- 
mitted." 

60.  Gleason  v.  Smith  (C.  C.  A.,  3d  Or.), 
16  Am.  B.  R.  602,  145  Fed.  895. 
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(V)  As  to  existence  of  partnership. —  Where  one  member  of  a  firm  has  not 
made  the  other  members  parties  to  a  petition  in  a  voluntary  proceeding  he  may 
amend  his  petition  so  as  to  bring  in  such  partners.^^  And  a  petition  against  two 
persons  allying  that  a  partnership  existed  may  be  amended  by  striking  out  all 
reference  to  one  of  th^n  when  it  appeared  that  such  partnership  did  not  exist.^ 

(VI)  Defective  verification. — ^A  defective  verification  to  an  involuntary 
petition  may  be  amended.^  But  an  involuntary  petition,  which  has  not  been 
verified  in  compliance  with  section  18-c  of  the  act,  may  not  be  amended  by 
filing  nimc  pro  tunc  another  petition  reciting  the  same  facts  and  properly 
verified.** 

(VII)  Insertion  of  new  act  of  barikruptcji. — ^As  a  general  rule  an  involun- 
tary petition  cannot  oe  amended  by  setting  out  therein  an  act  of  bankruptcy 
not  referred  to  in  the  original  petition  and  occurring  more  than  four  months 
before  application  for  the  order  allowing  the  amendment^  Sut  such  an  amend- 
ment may  be  permitted  if  clearly  in  furtherance  of  justice,  and  if  its  omission 
from  the  original  petition  is  properly  excused.**  Even  if  the  court  has  power 
to  allow  an  amendment  to  a  petition  setting  up  a  new,  separate,  and  inde- 
pendent act  of  bankruptcy  which  occurred  more  than  four  months  before  the 
application  to  insert  it  in  the  petition,  it  ought  not  to  do  so,  except  upon  a  show- 
ing that  the  petitioner  was  duly  diligent  and  that  the  interests  of  justice  require 
such  action.*^  The  tendency  of  the  decisions  is  toward  a  more  liberal  practice 
in  granting  amendments  and  in  some  of  the  later  decisions  it  has  been  held  that 
it  is  discretionnry  with  the  court  to  permit  the  petitioner  to  insert  by  amend- 
ment additional  acts  of  bankruptcy.**    Where  the  amendment  offered  shows 


61.  In  re  Freund  (Ref.»  N.  Y.),  1  Am.  B. 
R.  25. 

6S.  In  re  Richardson  (D.  C,  Mass.),  27 
AuL  B.  R.  590,  192  Fed.  50. 

6S.  Armstrong  ▼.  Fernandez,  208  U.  8. 
3!M,  19  Am.  B.  R.  746,  52  U  Ed.  514;  In- 
ternational Silver  Co.  v.  New  York  Jewelry 
Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  R.  91,  233 
Fed.  945. 

64.  Matter  of  Frank  (D.  C,  Pa.),  37  Am. 
B.  R.  19,  234  Fed.  665. 

65.  In  re  Perlhefter  (D.  C,  K.  Y.),  25  Am. 
B.  R.  576,  177  Fed.  299;  In  re  Pure  Milk  Co. 
(D.  C,  Ala.),  18  Am.  B.  R.  735,  154  Fed. 
459;  In  re  Haff  (C.  C.  A.,  2d  Cir.),  13*  Am.  B. 
R.  362,  135  Fed.  742,  68  C.  C.  A.,  380;  Wilder 
V.  Watte  (D,  C,  8.  Car.),  15  Am.  B.  R.  57, 
138  Fed.  426.  See  also  Matter  of  Riggs 
Restaurant  Co.  {d  C  A.,  2d  Cir.),  11  Am. 
B.  R.  508,  130  Fed.  691 ;  Reed  v.  Cowley,  Fed. 
Cas.  11,644;  In  re  Morse,  Fed.  Cas.  9,851;  In 
re  Leonard,  Fed.  Qis.  8,255. 

JMUr  act  of  bankrvptey^A  petition  In  in- 
Toluntary  bankruptcy  may  not  be  amoDded  by 
the  Insertion  of  a  further  and  later  act  of  bank- 
ruptcy than  the  one  set  up  orl^inaUy.  In  re 
Sears  (C.  C.  A.,  2d  Cir.)»  8  Am.  B.  B.  718,  117 
Fed.  294;  In  re  Cleary  (D.  C,  Pa.),  24  Am.  B. 
K.  742,  179  Fed.  990.  But  see  to  the  contrary 
Tn  re  Ham  rick  (D.  C,  Ga.),  23  Am.  B.  R.  721, 
175  Fed.  279. 

No  act  of  bankroptey  orlainally  alleired. — 
Where  the  original  petition  In  an  Involuntary 
proceeding  fails  to  aHege  an  act  of  bankruptcy, 
It  will  not  be  amended  so  as  to  allefre  an  act 
committed  more  than  four  months  before  the 
application    for   the   amendment.      In    re    Pure 


Milk  Co.  (D.  C,  Ala.),  18  Am.  B.  R.  785,  104  Fed. 
400;  Armour  &  Co.  ▼.  Miller  <C.  C.  A.,  6th  Cir.), 
31  Am.  B.  B.  856,  209  Fed.  784. 

Continuing  net  of  bankrnpteyd — An  act  of 
bankruptcy  occurring  more  than  four  months 
prior  to  an  amendment  of  a  petition  cannot  be 
thereby  introduced  into  the  pending  proceed- 
ings. But  where  it  is  the  intent  of  the  pleader 
to  allege  a  continuing  concealment  not  dis< 
covered  within  four  months  of  the  amendment 
it  should  be  allowed.  Matter  of  Havens  <C.  C. 
A.,  2d  Cir.),  42  Am.  B.  B.  734,  266  Fed.  478. 

66.  Hark  y.  Allen  Co.  (C.  C.  A.,  8d  dr.),  17 
Am.  B.  B.  8,  146  Fed.  665;  White  y.  Bradley 
Timber  Co.  (D.  C,  Ala.),  8  Am.  B.  B.  671,  116 
Fed.  768,  quoting  this  proposition  from  Collier 
on  Bankruptcy;  WUder  v.  Watts  (D.  C,  S. 
Car.),  15  Am.  B.  B.  67,  188  Fed.  423,  holding 
that  where  the  proposed  amendment  is  not 
served  upon  the  alleged  bankrupt,  and  no  ex- 
cuse is  made  for  its  omission  from  the  original 
petition,  though  known  to  the  petitioner,  the 
application  for  leave  to  amend  is  not  in  further- 
ance of  Justice  and  will  be  denied;  Matter  of 
Bartleson  (D.  C,  Fla.),  42  Am.  B.  B.  1,  253 
Fed.  296. 

67.  Matter  of  Forbes  (D.  C,  Mass.),  87  Am. 
B.  B.  611,  285  Fed.  316;  Matter  of  Lewis  Shoe 
Co.  (D.  C,  Mass.),  88  Am.  B.  B.  134,  235  Fed. 
1017;  Matter  of  Blomberg  (D.  C,  Mass.).  42 
Am.  B.  B.  115,  253  Fed.  94. 

68.  Pittsburgh  Laundry  Supply  Co.  y.  Im- 
perial Laundry  Co.  (C.  C.  A.,  8d  Cir.),  IB  Am. 
B.  B.  756.  164  Fed.  662 ;  Hark  v.  C.  M.  luen  Co. 
(C.  C.  A.,  8d  Cir.),  17  Am.  B.  B.  8,  146  Fed. 
666;  In  re  Nusbaum  (D.  C,  N.  Y.),  18  Am.  B. 
R.  696,  152  Fed.  886;  In  re  Hamlck  (D.  C,  Ga.), 
23  Am.  B.  B.  721,  176  Fed.  279;  Matter  of  Bartle- 
son (D.  C,  Fla.),  42  Am.  B.  B.  1,  268  Fed.  296. 

"A  liberal  policy  In  regard  to  the  allow- 
ance of  amendments  to  pleadings,  both  at 
common  law  and  in  equity  is  to  be  en- 
couraged, where  the  amendments  proposed 
tend  to   prevent  a  failure  of  Justice  through 
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acts  of  bankruptcy  of  like  character  as  the  one  attempted  to  be  shown  in  the 
original  petition,  the  amendment  should  be  allowed.^  Thus,  where  an  involun- 
tary petition  allies  the  giving  of  a  preference  as  an  act  of  bankruptey,  an 
amendment  will  be  allowed  so  as  to  permit  the  petitioner  to  set  up  the  giving 
of  another  preference,^® 

(VIII)  Amended  petition  fled  after  four  months. — An  amended  petition 
may  be  filed  after  four  months  have  elapsed  since  the  commission  of  the  act 
of  bankruptcy  charged,  especially  where  the  same  act  is  relied  on,  and  it  is 
alleged  in  substantially  the  same  words;  the  amended  petition  relates  back  to 
the  date  of  the  original  petition.^^  But  the  doctrine  of  relation  back  is  not 
applicable  where  the  amendment  sets  up  a  new  cause  of  action,  or  where  to 
cause  it  to  relate  back  would  have  the  effect  of  depriving  an  adverse  party  of 
a  substantial  right  on  which  no  attack  was  made  in  the  original  pleading.^ 

(-2)  Practice. —  Oeneral  Order  XI  provides  that  '^amendments  shall  be 
printed  or  written,  signed  and  verified,  like  original  petitions  and  sdiedulea. 
In  the  application  for  leave  to  amend,  tiie  petitioner  ahaU  state  the  cause  of 
the  error  in  the  paper  originally  filed."  This  provision  is  not  exclusive  of  the 
power  to  permit  amendments  inherent  ii^  the  court.'''    Failure  to  verify  an 


technicalities,  and  where  their  allowance  does 
not  fldBTect  injuriously  any  just  right  of  the 
opposite  party.**  Hark  ▼.  Allen  Co.  (C.  C.  A., 
3d  Oir.),  17  Am.  B.  R.  3,  146  Fed.  666. 

Insolvency  when  act  was  conunitted. — 
The  court  has  power  to  amend  a  .petition  in 
involuntflury  hankruptcy,  which  alleges  in- 
solvency only  at  the  date  of  filing  the  peti- 
tion, so  as  to  show  insolvency  at  the  date 
the  act  of  bankruptcy  all^;ed  was  committed, 
where  the  facts  disclosed  by  the  schedules 
filed  show  the  existence  for  several  years 
previous  of  idl  debts  except  one,  the  asser- 
tion of  such  other  debt  on  that  date,  and 
also  indicate  thai  the  statement  of  assets 
runs  back  over  that  period.  In  re  Pangbom 
iJ>.  €.,  Mich.),  26  Am.  B.  R.  40,  186  Fed. 
673.  See  also  Matter  of  Rodriguez  (D.  C, 
Porto  Rico),  40  Am.  B.  R.  681,  685,  10  P. 
R.  Fed.  162,  260. 

68.  White  v.  Bradley  Timber  Co.  (D.  C, 
Ala.),  8  Am.  B.  R.  671.  116  Fed.  768;  Matter 
of  Herlehy  Co.  (D.  C,  N.  Y.),  41  Am.  B.  R. 
171,  247  Fed.  369. 

Whextt  esential  facts  are  alleged.— An  in- 
solvent who  confeses  judgment  to  his  wife 
in  an  amount  equal  to  the  value  of  his  only 
assets,  and  withholds  execution,  does  not 
commit  an  act  of  bankruptcy  within  the 
meaning  of  section  3a  (3)  of  the  Bankruptcy 
Act;  but  an  involuntary  petition  stating  such 
facts  may  be  amended  so  as  to  allege  the  acts 
of  bankruptcy  defined  in  clauses  (1)  and  (2) 
of  the  same  section.  Matter  of  Irish  (D.  C, 
Pa.),  36  Am.  B.  R.  185,  228  Fed.  573. 

70.  In  re  Lange  (D.  C,  N.  Y.),  8  Am.  B.  B. 
231,  07  Fed.  106;  In  re  Miller  (D.  C.»  N.  T.).  5 
Am.  B.  B.  140,  104  Fed.  764.  See  also  Chicago 
Motor  Vehicle  Co.  r.  American  Oak  Leather  Co. 
(C.  C.  A.,  7th  Clr.),  15  Am.  B.  B.  804,  141  Fed. 
618,  72  C.  C.  A.  C70. 

Wh«ro  the  tdlesed  preferential  payments 
relied  on  as  acts  of  bankruptcy  occurred 
more  than  four  months  prior  to  the  filing  of 
an  amended  petition  which  asserts  them,  and 
were  charged  for  the  firut  time  in  that  peti- 
tion,  and  are  new  and  independent  preferen- 


tial acts  charged  bj  way  of  substitution  for 
the  acts  aliased  in  the  origiif^  petition,  and 
not  mere  enlargements  and  amendments  to 
the  alleged  acts  of  bankruptcy  set  out  in 
petitions  filed  within  the  proper  four  months^ 

geriod,  then  and  in  that  case  the  transactioma 
ave  not  arisen  within  the  four  months' 
period  immediately  preceding  the  filing  of 
the  petition  and  cannot  be  rdied  on  as  acta 
of  bankruptcy.  Where  in  an  original  peti- 
tion in  involuntary  proceeding  it  was  al- 
leged that  certain  preferential  payments 
were  made  to  a  bank  within  four  months,  an 
amended  petition,  which  shows  that  said  pay- 
ment to  the  bank  was  in  fact  a  payment 
made  to  creditors  through  the  medium  of  the 
bank,  is  a  mere  explanation  of  the  first  act 
of  bankruptcy  charged  and  not  substituted  or 
new  items.  Matter  of  Brown  Commercial  Car 
Co.  (C.  C.  A.,  7th  Cir.),  86  Am.  B.  R.  4S,  227 
Fed.  887. 

71.  MiUan  T.  Exchange  Bank  (C  C.  A.,  4th 
Cir.),  24  Am.  B.  K.  88d.  1S3  Fed.  7S3;  Ryan  t. 
Hendricks  (C.  C.  A.,  7th  dr.),  21  Am.  B.  B. 
670,  166  Fed.  04;  First  State  Bank  of  COrlntk 
▼.  HasweU  (C.  C.  A.,  8tb  Clr.),  28  Am.  B.  R. 
880,  174  Fed.  200 ;  Matter  of  McGraw  (D.  C,  W. 
Vs.),  48  Am.  B.  R.  88,  254  Fed.  442. 

A  bankruptcy  court  has  jurisdietion  to  per- 
mit an  amendment  of  an  involuntary  peti- 
tion more  than  four  months  after  the  al- 
leged preferential  transfer,  where  the  orig- 
inal petition  was  filed  within  four  months, 
and  omitted  only  the  information  necessary 
to  enable  the  bankrupt  to  meet  the  charge. 
International  Silver  Co.  ▼.  New  York  Jewelry 
Co.  (a  a  A..  6th  Cir.),  37  Am.  B.  R.  01, 
233  Fed.  045.  But  see  Matter  of  Lewis  Shoe 
Co.  (D.  C,  Mass.),  38  Am.  B.  R.  134,  235 
Fed.  1017. 

7a.  Armour  &  Co.  v.  Miller  (C.  C.  A.,  5th 
dr.),  31  Am.  B.  R.  356,  209  Fed.  784. 

73l  In  re  Bellah  (D.  CL,  DeL)»  8  Am.  B.  K. 
310,  116  Fed.  40. 
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amended  petition  as  required  by  such  general  order  may  be  corrected  subse- 
qnently.''^  Amendments  before  adjudication  can^  it  is  thou^t,  be  granted  only 
by  the  judge^  and  not  by  a  referee  sitting  as  a  special  master^  though  there  is 
authority  for  the  opposite  view.^  The  practice  varies.  The  application  to 
amend  may  take  the  form  of  an  oral  motion  on  the  triaL^^  The  application  to 
amend  is  not  absolutely  required  to  be  in  writing,  although  it  is  better  practice 
to  sulanit  a  written  application.  Notice  of  the  application  to  amend  may  be 
waived  by  an  express  written  consent  to  the  amendment^  Usually  it  is  made 
on  a  petition  or  affidavits,  accompanied  by  a  copy  of  or  including  the  proposed 
amendments,^  on  due  notice  to  the  other  parties.  If  granted,  it  relates  back 
to  the  time  the  petition  was  £Qed  and  has  the  same  effect  as  if  included  in  the 
original  petition.^  The  amendment  does  not  advance  the  date  of  filing  the 
petition  so  as  to  affect  the  four  months'  period  as  to  preferences.^  In  con- 
lormity  with  Ihis  General  Order  a  petition  or  application  for  leave  to  amend 
should  show  why  the  allegation  proposed  to  be  set  forth  by  the  amendment  was 
not  included  in  the  original  petition.^  An  amendment  which  introduces  new 
matter  should  be  met  by  an  answer,  or  it  will  be  taken  as  admitted.^  It  ia 
thought  that  Equity  Rules  XXVULl  to  XXX  suggest  a  good  practice  where 
amendment  of  an  involuntary  petition  is  desired.  General  Order  VT  has  been 
held  to  imply  a  limitation  on  amendment^ 

IV.    PROCESS  AHD  SXSVICX. 

a.  In  general. —  There  is  no  need  of  process  in  voluntary  cases ;  an  adjudica- 
tion usually  follows  and  a  reference  is  forthwith  made  to  the  referee.  On 
the  filing  of  an  involuntary  petition,  the  clerk  must  at  once  issue  a  subposna. 
The  failure  to  make  timely  service  of  a  subpoena  does  not  terminate  the  pro- 
eeeding." 

b.  whra  returnable. —  Subsection  a  provides  that  the  process  "shall  be 
returnable  within  fifteen  days,  unless  the  judge  shall  for  cause  fix  a  longer 


74.  International  Silver  Co.  ▼.  New  York 
Jewelry  Co.  (C.  C.  A.,  Mi  Or.),  37  Am.  B. 
R.  91,  333  Fed.  945;  Matter  of  Bartleeon  Co. 
(D.  a,  Fla.),  42  Am.  B.  R.  1,  353  Fed.  293. 

7ft.  In  re  Strait  (BeL,  N.  T.),  2  Am.  B.  R.  806. 

70.  Compare  In  re  Waite»  Fed.  Cas.  17,- 
044.  Bat  there  must  be  a  formal  applica- 
tion to  amend,  otherwise  the  Question  is  not 
properly  before  the  court,  in  re  Pressed 
Steel  Wagon  Qoods  Co.  (D.  C,  Mich.)»  27 
Am.  B.  R.  44,  193  Fed.  811. 

77.  International  fiUver  Co.  t.  Kew  York 
Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B. 
R.  01,  233  Fed.  046. 

78.  See  ''  Supplementary  Forma^^  po$t,  for 
forms  for  amendment  of  schedules,  which 
may  be  adapted  to  cases  where  petitions  only 
are  to  be  amended.  For  form  of  petition  to 
amend,  see  Hagar  &  Alexander's  Bankruptcy 
Forms^  (2d  Ed.)   No.  46. 

79.  In  re  Beerman  (D.  C,  Ga.),  7  Am.  jA. 
R.  431,  112  Fed.  662;  In  re  WiUiams,  i«'ed. 
Cas.  17,700;  Bank  y.  Sherman,  101  U.  S. 
403,  affg.  Fed«  Cas.  12,765:  Chicago  Motor 
Vehicle  Co.  v.  American  Oak   Leather  Co. 

(C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  804,  141 
Fed.  618,  72  C.  C.  A.  676;  Ryan  y.  Hendricks 

(C.  C.  A.,  7th  Cir.),  21  Am.  B.  R,  670,  166 
Fed.  04;    First  SUte  Bank   of  Corinth  y. 

30 


HasweU  (C.  C.  A.,  8tk  Cir.),  28  AnL  B.  B. 
330,  174  Fed.  209. 

80.  First  State  Bank  of  Corinth  y.  Has- 
weU (C.  C.  A.,  8th  Cir.),.  23  Am.  B.  R.  830^ 
174  Fed.  209. 

Sl.  In  re  Pure  Milk  Co.  (D.  C,  Ala.),  18 
Am.  B.  R.  736,  164  Fed.  682,  citing  CoUier 
on  Bankruptcy  on  this  proposition;  In  re 
Portner  (D.  C,  Pa.),  18  Am.  B.  R.  80,  149 
Fed.  790,  holding  that  in  the  absence  of  in- 
formation as  to  why  the  omission  occurred 
in  the  original  petition,  the  petitioner  will 
be  giyen  time  to  secure  such  imormation  and 
insort  it  in  his  petition  for  amendment.  In 
White  T.  Bradley  Timber  0>.  (D.  C,  Ala.). 
8  Am.  B.  R.  671,  116  Fed.  768,  where  it  was 
held  that  in  the  absence  of  showing  why  the 
acts  of  buikruptcy,  set  up  in  a  proposed 
amended  petition,  were  omitted  from  the 
original  petition,  a  motion  for  leaye  to  amend 
will  be  denied. 

Sa.  In  re  Bininger,  Fed.  Cas.   1,420. 

88.  In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am« 
B.  R.  713,  117  Fed.  294.  But  see  to  the  con- 
trary In  re  Hamrick  (D.  C,  Oa.),  23  Am. 
B.  R.  721,  176  Fed.  279. 

84.  Oleason  y.  Smith  (C.  C.  A.,  Sd  C^.), 
46  Am.  B.  R.  602,  146  Fed.  806. 
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time."  ^  Intervening  Sundays  should  be  oounted.^^  This  time  is  shorter  than 
in  the  equity  practice.  An  effort  was  made  by  the  framers  of  the  Ray  amenda- 
tory bill  to  reduce  the  period  to  ten  days.  The  Senate  thought  otherwise^  and 
the  law,  therefore,  remains  as  originally  passed,  viz. :  "  witibin  jfif teen  days." 

c.  Form  of  subpoena. —  Forms  in  Bankruptcy,  No.  5,  is  that  ordinarily  used 
as  a  subpoena  to  the  alleged  bankrupt  Form  No.  4,  being  an  order  requiring 
the  alleged  bankrupt  to  show  cause  why  the  prayer  of  the  petition  should  not 
be  granted,  is  clearly  an  inadvertent  inheritance  from  the  practice  under  the 
former  law,  and,  to  say  the  leasts  confusingly  superfluous.  Under  the  present 
law,  the  subpoena  has  taken  its  place;  the  order  to  show  cause  is  no  longer 
required,  and  should  be  ignored  as  contrary  to  the  law.  Equity  Bule  XII 
requires  a  memorandum  to  be  placed  at  the  bottom  of  the  subpoena,  that  the 
defendant  is  to  enter  his  appearance  in  the  suit  in  the  clerk's  office,  on  or  before 
the  day  at  which  the  writ  is  retumabla  It  has  been  held,  however,  that  this 
memorandum  is  not  essential.^  A  power  of  attorney  to  appear  in  response  to 
a  creditors'  petition  is  not  necessary.  The  duties  of  the  clerk  on  the  entry  of 
appearances  and  pleas  are  prescribed  in  the  General  Orders.  General  Order 
III  requires  the  subpoena  to  issue  out  of  the  court,  under  the  seal  thereof,  and 
be  tested  by  the  derk.  A  defect  in  this  regard  will  be  waived  by  an  appearance 
without  objection.® 

d.  Service  of  process. — (1)  Jjsr  obitsbai.. —  Service  of  the  petition  and  writ 
of  subpoena  is  to  be  made  in  the  same  manner  that  service  of  similar  process  is 
had  upon  the  commencement  of  a  suit  of  equity  in  the  courts  of  the  United 
States.  This  reference  to  the  equity  practice  seems  in  effect  to  have  enacted 
Equity  Rule  XIII  into  the  law.*  In  case  service  cannot  be  made  upon  the 
bankrupt,  it  may  be  made  under  this  rule  by  leaving  the  papers  with  an  adult 
member  of  his  family  at  his  home.^  Under  the  act  as  amended  it  has  been 
held  that  service  of  a  copy  of  an  involuntary  petition  with  a  subpoena  upon  the 
clerk  of  the  hotel  of  which  the  alleged  bankrupt  was  proprietor  and  where  he 
usually  resided,  is  valid  without  publication.^^  Personal  service  out  of  the 
district  is  unavailing.^ 

(2)  Sbbvice  by  public ATioir. —  Where  personal  service,  or  service  as  author- 
ized by  Equity  Eule  XIII  may  not  be  made,  notice  must  be  given  by  publica- 
tion in  tiie  same  manner  and  for  the  same  time  as  provided  by  law  for  notice 
by  publication  in  suits  to  enforce  a  l^al  or  equitable  lien  in  courts  of  the 
United  States.  The  section  should  be  read  in  connection  vnth  section  8  of 
act  of  Congress  of  March  3,  1875  (now  §  57  of  Judicial  Code),  to  the  effect 
that  when  the  alleged  bankrupt  is  not  an  inhabitant  of  nor  found  vnthin  the 
district,  and  shall  not  voluntarily  appear,  it- shall  be  lawful  for  the  court  to 
make  an  order  directing  such  alleged  bankrupt  to  appear  to  answer  the  petition 


S6.  The  words  ''return  day,"  as  used  in 
this  section,  refer  to  the  day  fixed  aa  the 
latest  limit  for  the  marahal'e  or  other  serv- 
ing officer's  return  of  the  writ  of  subpoena 
into  court.  la  re  McDonald  (D.  G.> 
Hawaii )»  30  Am.  B.  R.  120. 

86.  In  re  Francis  Levy  Outfitting  Co.,  Ltd. 
(D.  C,  Hawaii),  20  Am.  B.  R.  13. 

87.  Matter  of  Wing  Yick  Co.  (D.  a, 
Hawaii),  2  U.  S.,  D.  C,  Hawaii  257,  18  Am. 
B.  R.  360. 

88.  Matter  of  Abbey  Press  C.  C.  A.,  2d 
Cir.),  13  Am.  B.  R.  11,  134  Fed.  61. 


89.  In  re  Risteen  (D.  C,  Maaa),  10  Am. 
B.  R.  494,  122  Fed.  732.  See  Equity  Ruks, 
post, 

90.  In  re  Norton  (D.  C,  N.  Y.),  17  Am. 
B.  R.  504,  148  Fed.  301. 

91.  In  re  Risteen  (D.  C,  Mafls.)»  10  Am. 
B.  R.  494,  122  Fed.  732. 

99.  Note  Jobbins  v.  Montague,  Fed.  Caa. 
7,329;  Hemdon  v.  Ridgway,  17  How.  424. 
But  see  Hills  v.  McKinniss  Co.  (D.  C. 
Ohio),  26  Am.  B.  R.  333,  188  Fad.  1012. 
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by  a  day  to  be  fixed,  which  order  shall  be  served  on  such  absent  alleged  bank- 
rupt "  if  practicable,  wherever  found."  ^  The  amendatory  act  of  IWS  added 
the  exception  that  '^  unless  the  judge  shall  otherwise  direct,  the  order  shall  be 
published  not  more  than  once  a  week  for  two  consecutive  weeks,  and  the  return 
-day  shall  be  ten  days  after  the  last  publication  unless  the  judge  shall  for  cause 
fix  a  longer  tima''  ^  The  proper  basis  for  service  by  publication  is  an  affidavit 
^showing  that  personal  service  of  process  upon  the  bankrupt  is  impracticable, 
because  he  is  absent  from  the  jurisdiction  or  cannot  be  found.^  The  order 
for  service  by  publication  should  designate  the  day  upon  which  the  defendant 
is  required  to  appear,  and  demur,  answer  or  plead.*® 

(3)    SXKVIGB    ON    GOSPOBATION8,    INFANTS,    LUNATICS,    STG* The    Stfttuto 

makes  no  special  provision  relative  to  service  on  such  parties.  In  the  absence 
of  controlling  Federal  rules  of  practice,  the  method  prescribed  by  the  State 
law  may  be  followed,  but,  it  seems,  service  cannot  usually  be  made  within  the 
district  on  the  officer  of  a  non-resident  corporation,  temporarily  therein.^  The 
better  practice  in  all  cases  not  covered  by  Federal  ruleSj  is  to  secure  an  order 
directing  how  service  shall  be  made. 

(4)  Sebvicb  on  non- joining  pabtnbb. —  Where  one  of  two  or  more  part- 
ners does  not  join  in  a  voluntary  petition  for  the  bankruptcy  of  the  firm,  the 
proceeding  is  voluntary  as  to  the  petitioning  partners  and  involuntary  as  to 
the  non-joining  partner;  before  an  adjudication  can  be  had,  a  subpoena  must 
issue,  and,  widi  a  copy  of  the  petition,  be  served  on  the  latter;  and  he  may 
defend  as  thou^  an  alleged  involuntary  bankrupt.^  If  the  petition  be  against 
a  partnership,  one  of  whose  members  is  an  absentee,  he  must  be  brought  in  by 
publication  as  if  the  petition  were  against  him  solely.^ 

(5)  Sbbvice  on  ABSENTEES. — An  absconding  debtor  may  be  proceeded 
against  in  bankruptcy ;  the  present  law  does  not  deny  him  a  discharge  although 
most  previous  laws,  here  and  elsewhere,  have.  Cases  of  abscondence  are  f  re- 
quent,  and  the  method  of  service  in  such  cases,  especially  where  the  debtor  has 
left  the  country,  differs  in  different  districts.*^  That  such  method  might  be 
nniform  and  existing  doubt  be  cleared  up,  the  amendatory  act  of  1903  has 
provided  a  summary  means  of  serving  such  a  debtor  by  publication.  It  may 
have  been  that  the  words  "  as  provided  by  law  for  notice  by  publication  in 
suits  in  equity,"  in  the  original  statute  referred  to  §  738  (now  Judicial  Code, 
§  57)^®*  of  the  Revised  Statutes,  a  bankruptcy  proceeding  being  in  the  nature 
of  a  creditor's  bill  to  assert  an  equitable  lien.  Still,  there  was  doubt.  There 
can  be  none  now.  Thus,  absentee  bankrupts  can,  in  fact  must,  be  served  here- 
after in  the  way  prescribed  by  the  section  of  the  Revised  Statutes  above  referred 
to,  save  that,  unless  the  judge  shall  otherwise  direct,  the  publication  shall  be 


M.  HiUs  T.  McKlnnlss  Co.  (D.  C.  Ohio),  20 
Am.  B.  B.  829,  188  Fed.  1012.  See  also  Baumua 
Diamond  Co.  y.  Hart  (C.  C.  A.,  6tb  dr.),  27 
Am.  B.  R.  682,  102  Fed.  406,  holding  that  the 
•order  directing  serrlce  by  publication  ihoold 
be  pnbUahed. 

M.  Ab  to  number  and  times  of  publication, 
aee  In  re  McDonald  (D.  C,  Hawaii),  30  Am.  B. 
B.  120. 

95.  Matter  of  Hoshida  (D.  C,  HawaU),  82 
Am.  B.  R.  461.  Citing  Collier  on  Bankruptcy 
(9th  Ed.),  420. 

96.  Bauman  Diamond  Co.  v.  Hart  (C.  C.  A., 
i(th  dr.),  27  Am.  B.  B.  632,  192  Fed.  498. 

97.  Godley  t.  Morning  News,  150  U.  S.  618. 
Servloe  on  a  dlreetor    not  legally  elected   is 


of  no  force.    In  re  Plaimon  Co.  (D.  C.,  N.  Y.), 
14  Am.  B.  B.  487. 

98.  General  Order  VIII. 

Speolal  partner. — In  a  voluntary  proceeding  In 
bankruptcy  by  general  partners,  a  copy  of  the 
petition  should  be  serred  with  the  usual  sub- 
poena upon  a  special  partner,  but  a  failure  to 
serre  said  petition  may  be  supplied  after  Service 
of  the  subpoena.  Matter  of  Carrion  &  Co.  (D. 
C^  Porto  Klco),  41  Am.  B.  B.  304.  10  P.  R.  Fed. 
882. 

99.  In  re  Murray  (D.  C,  Iowa),  8  Am.  B.  B. 
601,  96  Fed.  600. 

190.  In  re  Burka  (D.  C,  Tenn.),  6  Am.  B.  K. 
848,  107  Fed.  674. 

101.  As  modified  concerning  the  time  of  pub- 
lication by  the  act  of  March  8,  1876,  now 
Judicial  Code,  t  67. 
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'^  not  more  tlian  oxuse  a  week  for  two  oonaecative  weeks/^  and  the  return  day 
shall  be  ten  days  after  the  last  publication."  In  otiber  words^  servioe  on 
absentees  under  the  amendment^  will  take  less  than  two  weeks  longer  than 
personal  service  wilhin  the  district  ^^ 

(6)  Effect  of  bsbvice  on  jubisdiction  in  pbbsonam  xsd  in  bem. —  It 
is  not  thought  that  that  portion  of  §  738  (now  Judicial  Code,  §  57)  ^diich, 
in  cases  of  service  by  publication,  limits  the  jurisdiction  thus  acquired  to  the 
property  of  the  bankrupt  within  the  district,  is  applicaUe  to  a  proceeding  in 
bankrupti^.  The  whole  theory  of  that  proceeding  is  against  such  a  view.  On 
adjudication,  the  trustee  becomes  vested  with  the  bankrupt's  property,  wherever 
it  is,  and,  subject  to  the  orders  of  the  court  whose  officer  he  is,  may  take  pos- 
session of  it  and  dispose  of  it  as  freely  as  the  bankrupt  could  before  tiie  petition 
was  filed.^^  Even  should  the  opposite  view  prevail,  ancillary  proceedings  in 
the  other  districts  will  supply  the  necessary  jurisdiction.^^ 

(7)  Meaning  of  amendments  of  1903. —  The  dianges  made  by  the 
amendatoiy  act  probably  mean  that  (a)  service  must  hereafter  be  either  per- 
sonal  under  the  rules  in  equity  ^^  within  the  district  or  by  publication,  (&) 
that,  in  either  event,  the  return  day  shall  be,  in  the  one  cas^  not  more  than 
fifteen,  and  in  the  other  case  not  more  than  ten  days  after  the  last  publication, 
while  (e)  the  jurisdiction,  both  in  personam  and  in  rem,  at  least  remains  as  it 
was  before  the  amendments.^^ 

(8)  Effect  of  delay  in  sebvioe. —  The  provision  of  subsection  a  relative 
to  the  time  within  which  a  subpcena  is  returnable  do  not  necessarily  affect 
the  time  within  which  a  subpcona  must  be  served.  The  subsection  should  be 
deemed  to  be  directory  merely,  and  intended  to  secure  system,  uniformity  and 
dispatch  in  the  conduct  of  public  business. ^^  It  therefore  follows  that  the 
jurisdiction  of  the  court  is  not  affected  by  a  failure  to  serve  the  subposna  within 
fifteen  days  subsequent  to  its  issue.  ^^ 

(9)  Defects  in  subposna  ob  sebvicb. — ^Any  objection  as  to  the  sufficiency 
of  the  subpoena  or  the  regularity  of  its  service  is  waived  by  the  appearance  of 
the  bankrupt ^^^  If  such  defects  exist,  the  bankrupt  should  move  either  to  quash 
the  subpoena  or  to  set  aside  the  order  of  publication."^ 

(10)  Pboof  of  sebvice. —  If  the  subpoena  is  served  by  the  marshal  or  his 
deputy,  return  is  made  by  the  usual  certificate  duly  indorsed.  If  served  by 
some  other  designated  person,  by  affidavit  thereof.^" 

V.  appbasancss  and  pleadings. 

a.  Who  may  appear  and  plead. —  Subsection  I  provides  that  either  the  bank* 
rupt  or  any  creditor  may  appear  and  plead  to  the  petition.    The  term  ''  bank- 


105.  In  re  BeUamy,  Fed.  Cas.  1,266.  See 
aIbo  In  re  Hall,  Fed.  Gas.  5,922;  Hills  v. 
McKinnisB  Co.  (D.  C,  Ohio),  26  Am.  B.  R. 
329,  188  Fed.  1012. 

103.  For  form  of  order,  see  "Supplemen- 
tary* Forms,"  post;  Hagar  &  Alexander's 
Bankruptcy  Forms  (2d  £d.).  No.  45. 

104.  Compare  Bankr.  Act,  §  70-a. 

103.  Compare  Lathrop  v.  Drake,  91  U.  S.  616, 
23  L.  Bd.  414;  Shalnwald  v.  Lewis,  5  Fed.  613; 
Mason  v.  Hartford,  19  Fed.  63. 

106.  Compare  In  re  Risteeu  (D.  C,  Uass.),  10 
Am.  B.  R.  494,  122  Fed.  732. 

107.  For  reasons  for  these  changes,  see  Report 
of  Ex.  Com.  of  Referees  In  Bankruptcy,  pob- 
lished  March,  1900,  p.  24. 


106.  In  re  Stein  (C.  C  A,  2d  Cir.).  6  Am.  B. 
B.  288.  105  Fed.  749. 

109.  Matter  of  Frlschberg  (Ref.,  N.  Y.).  8 
Am.  B.  R.  606  Qleason  r.  Smith  (C.  C.  A.  2d 
Cir.),  16  Am.  B.  R.  602,  145  Fed.  806;  In  re 
Stein  (C.  C.  A.,  2d  Or.),  6  Am.  B.  R.  288,  IDS 
Fed   749. 

lib.  In  re  Smith  (D.  C,  Conn.),  9  Am.  B.  B. 
08,  117  Fed.  061. 

111.  Homaine  ▼.  Union  Ins.  Co.,  28  Fed.  625» 
ut  634-635;  Gregory  v.  Pike,  79  Fed.  620. 

112.  See  Equity  Rule  XV. 

Return  of  marshal  prima  faeie  erldeotoe.! — 
The  return  of  a  marshal  showing  that  he  has 
serred  an  involuntary  petition  upon  the  presi- 
dent of  an  alleged  bankrupt  corporation,  is 
prima  fade  evidence  of  service.  Matter  of  Butter 
Hotel  Co.  (C.  C.  A,  9th  dr.),  89  Am.  B.  R,  680. 
2iX  Fed.  867. 
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rapt''  here  means  the  alleged  bankrupt ^^  The  term  ^^ creditor"  inclijdeB 
any  one  who  owns  a  demand  or  claim  provable  in  bankruptcy,  and  may  include 
his  duly  authorized  agent,  attorn^  or  prozy.^^  Under  the  former  law,  cred- 
itors^ even  if  secured  or  preferred,  and  even  attachment  creditors,  could  resist 
an  involuntary  petition.^  Under  the  present  law  the  right  to  resist  is  limited 
to  a  creditor  who  owns  a  demand  or  claim  provable  in  bankruptcy.  The 
authorily  thus  conferred  upon  a  creditor  to  plead  to  the  petition  is  in  recog- 
nition of  the  inteirest  which  he  may  have  in  permitting  his  debtor  to  continue 
a  business  where  such  debtor  is  not  insolvent  and  if  left  alone  may  be  able  to 
meet  his  obligations.^*  Some  doubt  ha^  arisen  as  to  whether  an  attachment 
<sreditor  may  plead  to  the  petition*  The  definition  of  the  term  ^^  creditor,"  it 
has  been  held,  should  not  be  so  construed  as  to  preclude  a  creditor  from  resist- 
ing an  adjudication  where  the  issues  raised  by  his  answer  establish  per  se,  not 
strictly  a  provable  claim  but  rigjhts  as  a  creditor  in  fact  which  entitle  him  to 
the  protection  of  the  court.^^  And  in  a  carefully  considered  case  it  has  been 
stated  that  from  the  fact  that  this  section  makes  express  provision  for  the  exer- 
cise by  the  bankrupt  or  by  any  creditor  of  a  right  to  appear  and  resist  an 
adjudication  of  involuntary  bankruptcy  does  not  preclude  the  court  from  per- 
mitting participation  in  the  proceedings  by  other  parties  shown  to  be  interested 
in  the  result  thereof,  as,  for  instance,  in  the  case  of  a  judgment  creditor  who 
obtained  a  judgment  for  a  personal  injury,  not ''  wilful  and  malicious,"  subse- 
quent to  filing  tiie  petition  but  before  adjudication.^^  It  is  held  that  an  attachr 
ing  <nreditor  may  be  a  party  to  a  proceeding  in  involuntary  proceedings.^^  A 


lis.  Bankr.  Act,  i  1(4). 

114.  Bankr.  Act,  t  1(9). 

115.  In  re  Hatje,  Fed.  Cas.  6,215;  In  re 
Bei^raon,  Fed.  Cas.  1,342;  In  re  Jack,  Fed. 
Ca«.  7,119.  Consult  also  In  re  Frost,  Fed. 
Cas.  6,134;  In  re  Qreen  Pond  R.  Co.,  Fed. 
Cas.  6,786;  In  re  Wmiams,  Fed.  Cas.  17,708. 

116.  In  re  Bming  (D.  C,  Ala.),  17  Am. 
B.  B.  80,  145  Fed.  305. 

117.  In  re  Moench  ft  Sons  (D.  C,  K.  Y.), 
10  Am.  B.  R.  590,  123  Fed.  065. 

118.  Others  interested  in  prooeedinn. —  In 
the  case  of  Jadcson  v.  Wauchula  Mfg.  4 
Timber  Co.  (C.  C.  A.,  6th  Cir.),  36  Am.  B. 
R.  408,  ^30  Fed.  400,  the  court  said:  ''OV 
▼ioudy,  as  the  plaintiff  is  the  owner  of  the 
Judgment  he  had  recovered,  he  was  vitaUy 
concerned  in  the  question  of  the  estate  of  the 
judgment  defendant — which  was  the  thing 
Drought  under  the  sole  control  of  the  bank- 
ruptcy court  by  the  filing  of  the  involuntary 
petition  —  being  subjected  to  the  diminishing 
process  of  a  baSkruptcy  administration,  out- 
comes to  Be  expected  being  a  lessening  of  the 
chance  of  his  demand  being  satisfied  out  of 
the  estate  in  existence,  and  a  discharge  of 
the  judgment  defendant,  operating  to  release 
its  liability  under  the  judgment.  From  the 
fact  that  the  Bankruptcy  Act  (t  18b)  makes 
express  provision  for  the  exercise  by  the 
bankrupt  or  by  any  creditor  of  a  right  to 
appear  and  plead  to  a  petition  for  involun- 
tai^  bankruptcy,  it  does  not  follow  that  it 
was  a  purpose  of  the  Act  to  withhold  from 
the  court  of  bankruptcy  the  power  of  per- 
mitthig  participation  in  the  proceedingi  by 
other  parties  snown  to  be  Interested  in  tke 


result  of  them.  KcthlBff  in  the  Act  stands 
in  the  way  of  the  concmsion  that  the  court 
of  bankruptcy  has  the  power  to  permit  an 
involimtary  petition  to  be  resists  by  one 
other  than  tne  debtor  or  a  creditor  within 
the  meaning  of  the  Act,  who  shows  that  he 
has  an  interest  in  the  estate  in  the  court's 
charge  which  would  be  prejudically  affected 
by  an  adjudication  of  Daskruptcy  on  that 
petition  and  the  consequences  which  might 
be  expected  to  follow  from  such  adjudication. 
Blackstone  v.  Fverybody's  Store  (C.  C.  A., 
1st  Cir.),  30  Am.  B.  R.  407,  207  Fed.  752; 
Altonwood  Park  Co.  v.  Gwynne  (C.  CL  A., 
2d  Cir.),  20  Am.  B.  R.  31,  160  Fed.  448,  87 
O.  C.  A.  400;  In  re  Cooper  Brothers  (D.  C, 
Pa.),  20  Am.  B.  R.  302,  160  Fed.  056;  In 
re  Simonson  (D.  C,  Ky.),  1  Am.  B.  R.  107. 
02  Fed.  004.  When  such  an  interest  is 
shown  by  an  applicant  for  leave  to  take  up 
a  valid  defense  which  the  alleged  bankru^ 
made  in  due  time,  but  subsequently  unwar- 
rantably abandoned,  the  application  may  not 
properly  be  denied  upon  the  ground  of  a  lack 
of  power  in  the  court  to  permit  the  appli- 
cant to  participate  in  the  proceeding." 

119.  In  re  Moench  &  Sons  Co.  (D.  C,  N*. 
T.),  10  Am.  B.  R.  600,  123  Fed.  065;  In  re 
Homstein  (D.  C,  N.  Y.),  10  Am.  B.  R.  308, 
113  Fed.  421;  In  re  Schenkein  (Spec.  M., 
N.  T.),  7  Am.  B.  R.  162,  113  Fed.  421.  See 
also  In  re  Burlington  Malting  Co.  (D.  C, 
Wis.),  6  Am.  B.  R.  360,  100  Fed.  777;  In 
re  Rogers  MiUing  Cb.  (D.  C,  Ark.),  4  Am. 
B.  R.  540,  102  Fed.  687. 

Where  the  attachment  creditor  is  the  pe- 
titioner he  may  be  required  to  surrender  his 
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preferred  creditor  or  one  who  is  secured  and  stands  alone  on  his  security  should 
not  be  permitted  to  oppose  an  adjudication  of  involuntary  bankruptcy.*^  This 
doctrine  excludes  resistance  to  involuntary  proceedings  by  creditors  who  are 
secured  in  full.  It  has  been  held  that  a  receiver  of  a  corporation  in  posaession 
of  its  property  may  contest  the  adjudication  of  the  corporation  as  a  bankrupt, 
on  the  ground  that  it  is  his  right  and  duty  to  see  that  the  jurisdiction  of  tiie 
court  which  appointed  him  is  not  improperly  ousted."* 

b.  Effect  of  volimtary  appearance  by  bankrupt. — ^A  voluntary  appearance  by 
the  bankrupt  is  equivalent  to  personal  service,  but  only  so  far  as  to  confer  juris- 
diction of  Ae  person.*^ 

0.  When  to  appear  and  plead. —  Subsection  h  provides  that  the  appearance 
must  be  within  five  days  after  the  return  day  or  within  such  further  time  as 
the  court  may  allow.  The  amendment  of  1903  changed  the  time  within  which, 
to  appear  and  plead  from  ten  to  five  days.  The  time  does  not  expire  until  the 
last  day  limited.*^  As  the  creditors  are  entitled  to  resist  the  petition,  an  adjudi- 
cation  should  not  be  made  before  the  expiration  of  the  full  time,  even  though, 
the  bankrupt  voluntarily  appears  and  consents  to  the  adjudication.*^  But  the 
adjudication  is  not  necessarily  null  because  it  is  made  before  the  expiration 
of  the  time  for  creditors  to  appear  and  contest  it,  and  it  will  be  sustained  when 
not  directly  attacked  by  a  creditor.*^    The  provisions  of  §  59-f  providing  that 


attachment  lien  before  an  order  of  adjudica- 
tion will  be  made.  In  re  Homatein  (D.  C, 
N.  Y.),  10  Am.  B.  R.  808,  122  Fed.  266. 
.  ISO.  Creditors  of  bankrupt. —  In  the  case 
of  In  re  Columbia  Real  Eetate  Co.  (C.  C.  A., 
7th  Cir.),  7  Am.  B.  R.  441,  112  Fed.  643, 
the  court  referred  to  the  definition  of  the 
term  "creditor"  contained  in  H  l(^), 
and  59-b  to  the  effect  that  petitioners 
for  the  adjudication  shaU  be  "creditors 
who  have  provable  claims  against"  the 
alleged  bankrupt,  and  said:  "  We  are  of  the 
opinion  from  tnese  provisions  and  their  oon- 
sistency  wltb  the  ireneral  tenor  of  the  act  that 
the  intention  clearly  appears  that  the  only 
claimants  who  are  entitled  to  hearlni?  on  the 
Issue  of  involuntary  bankruptcy,  aside  from 
the  bankrupt,  are  the  creditors  of  the  bank- 
rupt; that  creditors  haring  security  or  priority 
are  excluded  therefrom  to  the  extent  of  their 
security  or  priority,  and  can  be  recoirnlBed 
only  in  that  issue  for  unsecured  or  unpreferred 
amounts;  that  even  as  a  creditor  one  who  is 
secured  and  stands  alone  on  his  security  can 
neither  invoke  nor  oppose  an  adjudication  of 
Involuntary  bankruptcy." 

Compare  Matter  of  Carey  (C.  C.  A.,  2d  Cir.), 
42  Am.  B.  R.  658,  264  Fed.  688,  revg.  42  Am.  B. 

B.  187,  in  which  it  was  held  that  a  Judrrment 
creditor  who  has  procured  execution  but  has 
not  obtained  satisfaction,  is  entitled  to  contest 
the  propriety  of  an  adjudication  of  the  Judg- 
ment debtor. 

121.  Matter  of  Hudson  Blver  Blectric  Power 
Co.  (D.  C,  N.  Y.),  28  Am.  B.  B.  191,  178  Fed. 
984;  Blackstone  v.  Everybody's  Store,  Inc.   (C. 

C.  A.,  1st  Cir.),  80  Am.  B.  B.  407,  207  Fed.  762; 
Butler  ft  Co.  v.  Pelmenberg  (C.  C.  A.,  Ist  Cir.). 
80  Am.  B.  B.  602,  61^  207  Fed.  70S;  Cavagnaro 
V.  Indian  Tire  Co.  (N.  J,  Ct.  of  Ch.),  44  Am.  B. 
B.  187,  107  AU.  648. 

ijBt.  In  re  Mason  (D.  C,  N.  Car.).  8  Am. 
B.  B.  009,  99  Fed.  256;  In  re  Altman  (Bef., 
N.  Y.),  1  Am.  B.  B.  689;  Shutts  v.  Bank 
(D.  C  Ind.).  8  Am.  B.  B.  492,  08  Fed. 
705;  In  re  Frlschberg  (Ref.,  N.  Y.),  8  Am. 
B.    B.    607;    In    re    Western    Investment    Oo. 


(D.  <C.,  Okl.),  21  Am.  B.  R.  867,  170  Fed. 
677. 

Objection  to  Jnxiadictioii. —  Entire  want  of 
jurisdiction  over  the  8iA>ject-matter  may  b» 
taken  advantage  of  at  any  time.  It  ia  never 
too  late  to  make  such  an  objection,  and  th» 
jurisdiction  may  be  attacked  collaterally. 
But  where  the  objection  goes  merely  to  *a 
want  of  jurisdiction  of  the  person  or  th» 
things  there  may  be  a  waiver  of  the  objec- 
tion,  or  restriction  as  to  the  manner  and 
time  of  making  it.  A  creditor  cannot  prove 
IdB  claim,  participate  in  the  election  ca  the- 
trustee  and  distribution  of  the  assets,  and 
then,  upon  the  application  for  a  discharge^ 
object  to  the  jurisdiction  on  account  of  the 
bankrupt's  non-residence.  In  re  Mason  (Dl 
C  N.  Gar.),  3  Am.  B.  R.  599,  99  Fed.  256. 

Withdrawal  of  appearance. —  If  the  alleged 
bankrupt  appears  generally,  such  appearance* 
cannot  be  withdrawn  so  as  to  diveat  the 
court  of  jurisdiction.  In  re  Ulrich,  3  Ben^ 
355. 

ISS.  Day  v.  Beck,  etc,  Oo.  (C.  a  A.,  5th 
dr.),  8  Am.  B.  R.  175,  114  Fed.  834. 

194.  In  re  Humbert  (D.  C.,  Iowa),  4  Am. 
B.  B.  76, 100  Fed.  489.  Compare  In  re  Golumbl* 
Best  BsUte  (D.  C,  Ind.).  4  Am.  B.  R.  411.  101 
Fed.  965,  where  adjudication  by  consent  on  th^ 
day  the  petition  was  filed  was,  however,  held 
not  nnll  and  void.  See  also  for  fsr-reaehlar 
effect  of  an  adjudication  by  default.  In  re- 
American  Brewing  Co.  (C.  C.  A,  7th  Cir.),  T 
Am.  B.  B.  46S,  112  Fed.  782:  Matter  of  Glbaej 
Tire  ft  Bnbber  Co.  (D.  C,  Pa.),  89  Am.  B.  R. 
355,  241  Fed.  879. 

125.  In  re  Western  Investment  Co.  (D.  C. 
Okl.),  21  Am.  B.  B.  307.  170  Fed.  CH:  Hat- 
ter of  Gibney  Tire  ft  Bobber  Co.  (D.  CL. 
Pa.),  89  Am.  B.  B.  855,  241  Fed.  899;  In  i» 
Colombian  Besl  Bstate  Co.  <D.  C.  Ind.). 
4  Am.  B.  B.  411,  101  Fed.  986,  wherein  the- 
court  said:     "There  is  nothing  In   section  1ft 
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creditoiB  other  than  the  original  petitioners  may  at  any  time  enter  their 
appearance  and  file  an  answer  was  not  intended  to  permit  creditors  to  come  in 
at  any  time,  but  such  provisions  are  limited  by  and  should  be  construed  with 
subsection  b  of  this  section.^^  The  absolute  right  of  a  creditor  to  answer  or 
demur  ceases  upon  the  expiration  of  such  time  and  an  appearance  or  pleading 
thereafter  is  within  the  judicial  discretion  of  the  court.^^  Appearance  or 
pleading,  or  both,  may  be  permitted  '^  within  such  further  time  as  the  court 
may  allow/'  and  a  meritorious  pleading  filed  late  may  be  considered,  if  so 
ordered  by  the  judge."®  Where  the  answer  or  demurrer  is  not  simply  for 
the  purpose  of  delay,  the  time  to  plead  or  answer  may  be  extended  in  proper 
cases.  "^  But  the  court  will  not  usually  grant  long  extensions,  or  those  for 
which  good  reasons  are  not  given."^  A  mere  stipiuation,  not  brou^t  to  the 
attention  of  the  court  or  resulting  in  an  order,  is,  in  the  absence  of  rules  to 
the  contrary,  not  sufficient."* 

d.  How  appearances  are  Biade« — The  statute  does  not  prescribe  the  manner 
of  making  appearances.  A  practice  is  suggested  in  General  Orders  IV  and 
XXXII,  and  Equity  Rule  XVII.  There  is  no  form  prescribed,  but  those 
used  in  the  equity  practice  may  be  followed."^  Appearances  may  be  in  person 
or  by  attorney ;  if  the  latter,  Ihe  attorney  must  be  one  admitted  to  practice  in 
the  district  court  of  the  district  "*  But  the  proceedings  will  not  be  set  aside 
upon  the  ground  that  the  attorney  appearing  for  a  voluntary  bankrupt  has 
not  been  admitted  to  practice  in  the  Federal  courts.*'*    The  appearance  in 


of  the  bankniptcj  act  which  precludes  » 
waiver  of  process,  a  Toluntaiy  appearance 
of  the  iMtnkrupt,  and  an  answer  admitting 
bankruptcy  on  the  day  the  petition  is 
filed.  An  adjudication  on  a  Yoluntary  ap- 
pearance and  an  answer  admitting  the  aver- 
ments of  the  petition  would  certainly  con- 
clude the  bankrupt  who  entered  the  appear- 
ance and  filed  the  answer.  It  may  be  when 
an  adjudication  has  been  made  without  serv- 
ice of  process,  and  before  the  expiration  of 
15  days  that  the  creditors  might,  upon  sea- 
sonable application,  procure  an  order  vacat- 
ing the  adjudication  so  far  as  to  allow  them 
to  {dead  and  be  heard  in  opposition  to  the 
petition.  But  such  right  must  be  exercised 
with  reasonable  promptness  after  actual  or 
constructive  notice  of  the  adjudication." 

IML  In  re  Mutual  Mercantile  Agency  (D. 
C,  N.  Y.),  6  Am.  B.  R.  607,  111  Fed.  162; 
Matter  of  Herlehy  Co.  (D.  C,  N.  Y.),  41  Am. 
B.  R.  171,  247  Fed.  869.  Matter  of  Conn. 
Brass  ft  Mfg.  Co.  (D.  a.  Conn.),  43  Am.  B. 
R.  376,  257  Fed.  445. 

117.  Jn  re  First  Nat'l  Bank  of  Belle 
Fourche  (C.  CL  C,  8th  dr.),  18  Am.  B.  R. 
265,  152  Fed.  64,  holding  that  it  was  no 
abuse  of  discretion  to  deny  an  applieation  for 
permission  to  answer  where  the  application 
was  not  made  until  more  than  five  weeks 
after  the  adjudication  and  the  creditors  were 
aware  of  the  filing  of  the  petition  within 
forty-eight  hours  thereafter,  and  the  ad- 
ministration of  the  estate  had  proceeded  in 
the  meantime  without  objection. 

Berisioii  af  adjudication.— There  is  no  time 
fixed  in  the  bankruptcy  act  within  which  a 


petition  for  revision  of  an  adjudication  in 
bankruptcy  shall  be  presented,  but  as  an  ap- 
peal from  adjudication  is  required  to  be 
taken  within  ten  days,  by  analogy  it  would 
seem  that  a  petition  for  revision  ought  to 
be  taken  within  a  similar  time,  unless  there 
are  circumstances  excusing  the  delay;  but 
courts  have  generally  held  that  a  petition  for 
revision  must  be  presented  within  six 
months.  Blanchard  v.  Ammons  (C.  C.  A.» 
9th  Cir.),  25  Am.  B.  R.  590,  183  Fed.  556. 

Appoaxaaoo  and  plnafling  by  crediton.— 
Where  it  is  sought  to  put  hi  default  all  per- 
sons who  have  a  right  to  appear  and  plead 
to  an  involuntary  petition,  the  usual  sub- 
poena limiting  the  time  in  which  to  appear 
to  five  days  should  be  issued;  otherwise  th^ 
adjudication  will  not  be  binding  on  those 
who  do  not  consent  to  it  if  they  appear 
within  a  reasonable  time  and  ask  to  plead* 
B.  R.  Electrie  ft  Telephone  Mfg.  C6.  v.  Aetna 
Life  Ins.  Co.  (C.  C  A.,  8th  Cir.),  30  Am.  B. 
R.  424,  206  Fed.  865. 

Xs  parte  order. — The  court  should  "not 
fprant  an  e»  parte  order  permitting  a  cred- 
itor to  file  an  answer  to  an  involuntary  pe- 
tition after  the  five  days  have  expired.  Mat- 
ter of  Heriehy  Co.  (D.  C,  N.  Y.),  41  Am. 
B.  R.  171,  247  Fed.  369. 

Motion  to  dismiaa — A  court  of  bank- 
ruptcy is  a  court  of  equity,  and  in  the  equity 
court  a  motion  to  dismiss  made  in  good 
faith  and  raising  substantial  questions  vit- 
ally affecting  the  merits,  may  be  entertained 
by  the  court  within  a  reasonable  time,  and 
may  be  made  even  on  its  own  motion.    Mat- 
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court  of  an  attornej-at-law  licensed  to  practice  there  carries  with  it  the  pre- 
sumption of  authority  to  appear  and  act  for  his  client  in  the  proceeding  in 
which  he  seeks  to  represent  him.  His  mere  appearance  is  prima  facie  eYidenoe 
that  he  is  duly  authorized  to  represent  and  act  for  his  client^  and  this  piesump- 
tion  is  conclusive  in  the  absence  of  countervailing  evidence.^*  The  authority 
of  an  attorney  to  appear  cannot  be  questioned  by  the  answer  of  the  defendant 
debtor.^ 

e.  Fleadii^  which  may  be  entered. — (1)  In  oenebax. —  The  pleadings  which 
may  be  entered  in  a  bankruptcy  proceeding  are  those  fixed  by  the  equity  rules 
established  by  the  Supreme  Court^^  Since  the  adoption  of  the  new  equity 
rules  every  defense  in  point  of  law  arising  upon  the  face  of  the  bill,  whidli 
might  heretofore  have  been  made  by  demurrer  or  plea,  must  be  made  by  motion 
to  dismiss  or  in  the  answer  ;^  But  the  judge  may  modify  these  rules  in  "  any 
particular  case  so  as  to  facilitate  a  speedy  hearing."  ^^  Cases  arising  before  the 
changes  in  the  equity  rules  are  cited  in  the  footnote.^*® 

(2)  Amendments. — Amendments  to  all  pleadings,  other  than  the  petition, 
and  perhaps  even  amendments  to  involuntary  petitions,  should  be  made  in 
accordance  with  the  practice  outlined  in  the  equity  rules.^^  If  a  jury  trial  ia 
desired,  it  should  be  applied  for  when  the  answer  is  entered,  but  in  a  separate 
paper.^^  Where  the  creditor  shows  no  proposed  amended  answer,  no  newlj 
discovered  facts,  and  no  information  as  to  what  new  defenses  he  desires  to  set 
up,  he  should  not  be  permitted  to  amemd.^^ 

(3)  Answee  and  eeply, —  The  form  of  the  answer  is  suggested  by  Form 
No.  6 ;  but  "  the  denial  of  bankruptcy  "  may  also  contain  any  available  defemae 
or  counterclaim.^^  The  form  prescribed  by  the  Supreme  Court  is  not  exclusive 
in  its  provisions.^^  If  the  answer  is  prolix  and  admixed  with  supposed  grounds 
of  demurrer,  and  does  not  admit  or  unevasively  deny  the  material  facts  of  the 
petition,  it  may  be  stricken  out.^^  If  it  requires  argument  to  show  that  an 
answer  is  frivolous  it  may  not  be  overruled  on  that  ground."''  When  a  petition 
doe?  not  show  all  the  jurisdictional  facts,  as  that  the  alleged  bankrupt  is  noi 


ter   of   Conn.    Brass   &   Mfg.   Corp.    (D.   C, 
Conn.),  43  Am.  B,  R.  376,  257  Fed.  445. 

12S.  General  Order  XXXII.  Compare  In 
re  Simonson  (D.  C,  Ky.),  1  Am.  B.  R.  197« 
DfJ  Fed.  904. 

129.  In  re  Cooper  Bros.  (D.  C,  Pa.),  20 
Am.  B.  R.  392,  159  Fed.  956;  Blackstone  T. 
Everybody's  Store,  Inc.  (C.  C.  A.,  Ist  Cir.), 
30  Am.  B.  R.  497,  207  Fed.  752,  holding  that 
the  grant  of  an  extension  is  discretionary 
And  will  not  be  disturbed  on  appeal. 

130.  In  re  Heinsfurter  (D.  C,  Iowa),  3 
Am.  B.  R.  109,  97  Fed.  198. 

181.  In  re  Simonson  (D.  C,  Ky.),  1  Am. 
B.  R.  197,  92  Fed.  904. 

132.  For  forms  see  "Supplementary 
Forms,"  post;  Hagar,  &  Alexander's  Bank- 
ruptcy Forms  (2d  Ed.j,  No.  12. 

The  casual  presence  of  a  litigant  or  attor- 
ney in  the  bankruptcy  court  cannot  be  con- 
strued into  an  appearance  nor  can  the  insist- 
ent endeavor  of  a  litigant  or  attorney  to 
have  his  views  accepted  be  regarded  as  an 
appearance  in  the  technical  sense.  Matter 
of  Ohio  Copper  Mining  Co.  (D.  C,  N.  Y.),  39 
Am.  B.  R.  284,  241  Fed.  711. 


13S.  General  Order  IV. 

134.  In  re  Kindt  (D.  C,  Iowa),  3  An. 
B.  R.  546,  98  Fed.  867. 

185.  In  re  Gaaser  (C.  a  A.,  8th  Ctr.).  S 
Am.  B.  R.  32,  104  Fed.  537,  bohUng  that 
an  attorney  admitted  to  practice  In  the  dis- 
trict court,  who  enters  hia  appearanoe  and 
files  objections  to  the  discharge  of  a  bank- 
rupt, must  be  presumed  to  have  authority  to 
do  so  without  any  special  written  power  of 
attorney  to  take  such  action. 

138.  Gage  Co.  ▼.  Bell  (D.  a,  Tenn.),  10 
Am.  B.  R  696,  124  Fed.  371. 

187.  General  Order  XXXVII.  Compare  for 
meaning  of  "proceedings  in  bankraptcy," 
Bardes  v.  Bank,  178  U.  S.  524,  4  Am.  B.  R. 
163,  44  L.  Ed.  1175. 

188.  See  Equity  Rule  XXIX.  Matter  of 
Shaver  Co.  (D.  C,  Fla.),  44  Am.  B.  R.  540. 

189.  General  Order  XXXVn. 

140.  In  re  Stem  (C.  0.  A.,  2d  dr.),  8  Am. 
B.  R.  569,  116  Fed.  604;  In  re  Swing  (a  a 
A.,  2d  dr.),  8  Am.  B.  R.  269,  115  Fed,  707; 
In  re  Randall,  Fed.  Oss.  11,551;  Orem  t. 
Harley,  Fed.  Cas.  10567;   Green  River  Dep^. 
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within  the  excepted  classes,  the  proper  plea  is  a  motion  to  dismiss.^^  In  such  a 
eaoc^  however,  as  in  all  cases  where  the  defense  goes  to  the  jurisdiction,  the 
objection  may  be  taken  bj  answer,^^^  or  special  defense  to  the  jurisdiction  of  the 
court ^^  Where  an  involuntary  petition  charges  as  an  act  of  bankruptcy  a  pref- 
erential transfer  within  the  four  months'  period,  a  denial  of  the  commission  of 
the  act  of  bankruptcy  is  sufficient  as  a  denial  of  insolvency,  where  it  is  so  re- 
garded by  the  practitioners  and  the  parties  proceed  to  the  taking  of  proof,^^^ 
Where  the  answer  is  multifarious  and  in  response  to  a  multifarious  petition, 
leave  will  be  granted  to  amend  and  file  as  of  the  day  the  original  petition  was 
filed.^  If  no  replication  is  filed  to  the  answer,  the  latter  is  taken  as  true,  and, 
if  it  alleges  jurisdictional  defects  and  no  proofs  are  taken,  a  dismissal  must 
repult.^  Unless  the  answer  assert  a  set-off  or  counterclaim,  no  reply  shall  be 
required  without  special  order  of  the  court  or  judge,  but  the  cause  shall  bo 
deemed  at  issue  upon  the  filing  of  the  answer,  and  any  new  or  affirmative  mat- 
ter therein  shall  be  deemed  to  be  denied  by  the  answer.^"  Useful  precedents 
will  be  found  in  the  numerous  cases  on  equity  rules  and  practice  in  the  Federal 
courts.    Some  of  the  cases  under  the  former  law  will  be  found  in  the  foot-note.^* 


Bank  v.  Craig  Bros.  (D.  C,  Ky.)>  6  Am.  B. 
R.  3S1,  110  Fed.  137;  Leidigh  Carriage  Co. 
V.  Stengel  (C.  C.  A.,  6th  Cir.),  Z  Am.  B.  R. 
383,  95  Fed.  637;  In  re  Cliffe  (D.  C,  Penn.), 
a  Am.  B.  R.  317,  94  Fed.  354;  Pollack  v. 
Meyer  Brothers  Drug  Co.  (C.  C.  C,  8th  Cir.), 
36  Am.  B.  R.  835,  233  Fed.  861 ;  In  re  Cooper 
BroB.  (D.  C,  Pa.),  20  Am.  B.  R.  392,  159 
Fed.  956;  In  re  Koplin  (D  C,  Penn.),  24  Am. 
B.  R.  534,  175  Fed.  1013;  Goldman  v.  Smith 
<D.  C,  Ky.),  1  Am.  B.  R.  ^6,  98  Fed.  182. 
and  caBes  there  cited. 

141.  See  Equity  Rules  XXVm  to  XXX. 
Compare  In  re  Hyde  k  Gload  Mfg.  Co.  (D. 
a,  N.  Y.),  4  Am.  B.  R.  602,  103  Fed.  617. 
Gee  also  ''Amendment  of  Petition,^  in  this 
section,  ante. 

142.  See  under  Section  Nineteen  of  this 
work,  and  for  forms,  ''Supplementary 
Forms,"  post;  Hagar  ft  Alexander's  Bank- 
ruptcy Forms  (2d  Ed.),  Nos.  22,  23,  24. 

143.  Knapp  &  Spencer  Co.  ▼.  Drew  (C.  GL 
A.,  8th  Cir.),  20  Am.  B.  R.  355,  160  Fed.  413. 

144.  In  re  Paige  (D.  C,  Ohio),  3  Am.  B. 
R.  679,  99  Fed.  538.  Compare  Hill  ▼.  Lery 
(D.  C,  Va.),  3  Am,  B.  R.  374,  98  Fed.  94; 
Leidigh  Carriage  Co.  v.  Stengel  (C.  C  A., 
6th  Cir.),  2  Am.  B.  R.  383,  95  Fed.  637; 
Bray  v.  Cobh  (D.  C,  N.  Car.),  1  Am.  B.  R. 
163,  91  Fed.  102.  See  cases  digested.  Am. 
B.  R.  Dig.,  |§  260,  261.  For  forms  of 
ttBBwers,  see  Hagar  ft  Alexander's  Bank- 
niptcy  Forms  (2d  Ed.),  Nos.  19-21. 

145.  In  re  Paige  (D.  C,  Ohio),  3  AuL  B. 
R.  679,  99  Fed.  538. 

146.  Bradley  Timber  Co.  v.  White  (a  C 
A.,  6th  Cir.),  10  Am.  B.  R.  329,  121  Fed. 
Tt9,  affg.  9  Am.  B.  R.  441. 

147.  Consolidated  Rubl]ter  Tire  Co.  ▼. 
VeSiicle  Equipment  Co.,  121  N.  Y.  App.  Div. 
€i,  19  Am.  B.  R.  862,  106  N.  Y.  Supp.  599. 

148.  See  Equity  Rule  XXDC 


149.  In  re  Taylor  (C.  C.  A.,  7th  dr.),  4 
Am.  B.  R.  515,  102  Fed.  728. 

100.  Clark-Herren-Campbell  Co.  r.  Claffin 
Co.  (C.  C.  A.,  5th  ar.),  33  Am.  B.  R.  414, 
218  Fed.  429. 

151.  Troy  Wagon  Works  ▼.  Vastbinder  (D» 
C,  Penn.),  12  Am.  B.  R.  352,  130  Fed.  232. 

Insufficient  denial  of  insolvency. —  Upon 
the  petition  of  creditors  for  an  adjudication 
of  bankruptcy  against  their  debtor,  it  being^ 
alleged  that  there  had  been  a  conveyance  of 
a  large  amount  of  real  estate  in  trust  for 
the  benefit  of  a  creditor  with  intent  to  pre- 
fer such  creditor,  the  alleged  bankrupt 
answered  denying  'Hhat  within  four  months 
next  preceding  the  date  of  filing  of  said  peti- 
tion ...  he  transferred  while  insolvent 
a  portion  of  his  property  .  .  •  for  the 
use  of  the  Bank  of  Commerce  and  Trust 
Company,"  etc.  Held,  that  the  answer  was 
not  m  proper  form  as  it  contained  no  express 
denial  of  insolvency,  such  denial  being  only 
by  way  of  negative  pregnant  and  would  have 
been  stricken  out  before  issue  joined,  but 
that  by  replying  to  said  answer  and  joining 
issue  thereon,  petitioning  creditors  lost  their 
right  to  move  to  strike  out  the  plea.  Cum- 
mins Grocery  Co.  v.  Talley  (C  CL  A.,  6th 
Cir.),  26  Am.  B.  R.  484,  187  Fed.  507. 

152.  Mather  v.  Cbe  (D.  C,  Ohio),  1  Anu. 
B.  R.  504,  92  Fed.  333.  See  also  In  re  Ogles 
(D.  C,  Tenn.),  1  Am.  B.  R.  671,  93  Fed. 
426. 

158.  In  re  Taylor  (C  C.  A.,  7th  CSr.),  4 
Am.  B.  R.  515,  102  Fed.  728. 

154.  See  Equity  Rule  XXXI. 

155.  In  re  Williams,  Fed.  Cas.  17,703;  In 
re  Skelley,  Fed.  Cas.  12,921;  In  re  Comwal]» 
Fed  Cas.  3,250;  In  re  Sheehan,  Fed.  Ou. 
12,738;  In  re  Derby,  Fed.  Cas.  3,815;  In  re 
Martin,  Fed.  Cas.  9,150;  In  re  OftL  P.  R.  Obb^ 
Fed.  Cas.  2,315. 
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VI.    VSRIFICATION  OF  PLSADIN6S. 

a.  In  general. —  Subsection  c  provides  that  "  all  pleadings  setting  up  matters 
of  fact  shall  be  verified  under  oath."  Such  verification  must  be  had  before 
one  of  the  officers  designated  in  §  20.  This  requirement  applies  to  specifica- 
lioDs  of  objections  to  the  discharge  of  a  bankrupt,  such  specifications  bein 
deemed  pleadings  witliiii  the  meaning  of  the  word  as  used  in  this  subsection. 
But  it  does  not  require  verification  of  a  motion  to  dismiss  a  petition.^^^ 
All  pleadings  setting  up  matters  of  fact  must  ^'  be  verified  under  oath."  Bv 
analogy  to  this  requirement,  district  rules  often  also  require  petitions  in  a  pro- 
ceeding subsequent  to  the  adjudication  to  be  under  oath.  Under  the  former 
law,  each  of  the  petitioning  creditors  was  obliged  to  verify  the  petition,^* 
and  this  is  probably  so  now ;  but,  in  case  the  petition  is  not  verified  by  one  of 
several  petitioning  creditors,  a  motion  to  dismiss  for  want  of  jurisdiction*** 
will  be  overruled,  and  an  opportimity  given  to  supply  the  omission.*^*  The 
defect  of  want  of  verification  may  be  waived  by  failure  to  object *•*  A  defect 
in  the  verification  is  not  jurisdictional  and  answering  on  the  merits  waives  it.*** 
The  filing  of  an  answer  without  special  objection  to  the  failure  of  verification 
will  constitute  a  waiver.***  A  verification  made  before  a  notary  public  is 
defective  in  the  statement  of  the  venue  if  it  does  not  show  the  verification  to 
have  been  takeil  within  the  jurisdiction  of  the  notary.***  Where  the  petitioning 
creditor  or  pleader  is  a  partnership,  the  oath  should  be  by  one  of  the  partners ; 
where  a  corporation,  by  an  officer,  in  each  case  acquainted  with  the  facts.*** 
The  verification  of  an  involuntary  petition  is  not  subject  to  the  roles  of  com- 
petency with  respect  to  hearsay  testimony,  and  hence  a  statement  in  the  verifi- 
cation that  the  petitioner  believed  the  matter  alleged  in  the  petition  on  informa- 
tion and  belief  to  be  true  is  not  sufficient  ground  for  the  dismissal  of  the  peti- 
tion, although  such  statement  should  not  be  used  and  is  mere  sorfdusage.*^ 


158.  In  re  Baerncopf  (D.  C.  Penn.).  0  Am. 
li.  R.  138,  117  Fed.  975;  In  re  Taylor  (D.  C, 
Ala.),  26  Am.  B.  R.  148,  147,  188  Fed.  47V;  In  re 
MiUer  (D.  C,  Iowa).  27  Am.  B.  R.  006.  192  Fed. 
'.30;  Matter  of  AbramoTlta  (D.  C,  Fla.),  41  Am. 
B.  II.  5S8,  253  Fed.  200.  See  cases  cited  under 
i>ocUou    Fourteen    of   this    work,    p.    329.    onto. 

i:>8a.  Matter  of  Conn.  Brass  &  Mfg.  Corp. 
<I>.  C,  Conn.),  48  Am.  B.  R.  876.  257  Fed.  445. 

159.  In  re  Roaenflelds,  Fed.  Cas.  12,061;  In 
re  Simmons,  Fed.  Cas.  12.864. 

160.  Ex  parte  Jewett,  Fed.  Cas.  7.808. 

161.  Green  Biver  Dep.  Bank  v.  Craig  Bros. 
(D.  C,  Ky.),  6  Am.  B.  R.  381,  110  Fed.  187, 
wherein  the  court  said:  ''A  motion  for  a 
rule  to  require  a  proper  verification  would 
probahly  be  the  better  step,  and  if  such  rule 
was  not  complied  with,  the  court  mifffat  then 
dismiss  tiie  petition  for  that  reason.** 

16S.  In  re  Main    (D.  C,  Iowa),  30  Am. 

B.  R.  647,  209  Fed.  421. 

168.  Leidigh  Citfriage  Co.  T.  Stengel   (C. 

C.  A.,  6th  dr.),  2  Am.  B.  R.  383,  96  Fed. 
637;  Simonson  y.  Sinsheimer,  96  Fed.  948, 
aifg.  S.  C,  1  Am.  B.  R.  197»  92  Fed.  904; 
In  re  Herzikopf  (D.  C,  Cal.),  9  Am.  B.  R. 
90,  118  Fed.  101. 

164.  Badders  Clothing  Co.  y.  Bumham- 
Munger-Root  Dry  Qoods  Co.  (C.  C.  A.,  8th 
Cir.),  36  Am.  B.  R.  115,  228  Fed.  470,  holding 
statements  in  an  answer,  that  the  petition 
does  not  conform  to  the  bankruptcy  act,  and 
that  the  facts  alleged  do  not  confer  jurisdic- 


tion nor  entitle  petitioners  to  relief,  are  too 
general  to  cballange  the  verification,  and  de- 
fects  therein  may  be  deemed  to  have  been 
waived. 

166.  In  re  Brumelkamp  (D.  C,  N.  Y.),  » 
Am.  B.  R.  318,  95  Fed.  814. 

166.  Where  a  corpotation  and  a  partner- 
ship join  in  an  involuntary  petition,  the 
president  of  the  corporation  and  a  member  of 
the  firm  may  make  the  verification.     In  re 

Walker  (C  O.  A.,  9th  Cir.),  21  Am.  B.  R. 
132,  164  Fed.  680. 

167.  Matter  of  Ball  (D.  C,  K.  T.),  19  Am. 
B.  R.  609,  156  Fed.  682. 

A  verification  made  by  the  i^ttttoning 
creditors  that  the  statements  oontianed  in  an 
involuntary  petition  were  true,  ''aooording 
to  the  best  of  their  knowledge,  informatton 
and  belief,*'  is  defective,  as  not  complying 
with  the  official  form,  but  since  the  verifica* 
tion  is  not  jurisdicticmal,  such  defect  is  not 
fatal,  so  as  to  woik  a  dismissal  of  the  peti- 
tion, and  may  be  cured  by  amendment.  In  re 
Farthing  (D.  C,  N.  Car.),  29  Am.  B.  R.  732, 
202  Fed.  667. 

Verification  on  knowledge  and  belief. —  The 
verification  of  an  involuntary  petition,  by  a 
statement  that  "the  facts  ecmtained  in  the 
foregoing  petition  are  true,'*  as  the  petition- 
ers "verily  believe,**  is  insufficient,  where 
there  is  nothing  in  the  petitiim  showing  or 
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If  it  appear  upon  the  trial  that  the  petitioners  who  verified  the  petition  had  no 
knowledge  of  any  of  the  acts  alleged  therein,  and  that  they  did  not  make  oath 
to  the  notary  public  who  attached  his  jurat  thereto,  the  verification  is  inade- 
quate, and  the  petition  should  be  dismissed,^^  and  in  such  a  case  it  may  not 
be  amended  by  filing  nunc  pro  hmc  another  petition  reciting  the  same  facts  and 
properly  verified  ^^  A  verification  is  defective  if  made  before  a  notary  public 
who  is  one  of  the  attorneys  for  the  party  making  the  verification.^''^  But  a 
verification  may  be  made  before  an  attorney,  as  notary  public,  who  is  not  yet 
the  attorney  of  record  of  the  affiant^" 

b.  Veriflcation  by  attorney.-—  There  is  some  confiict  among  the  authorities 
whether  an  attorney  in  fact  may  verify  a  petition  where  the  facts  are  within 
his  knowledge.  The  wei^t  of  authority  seems  to  be  in  favor  of  the  proposition 
that  he  may  verify  the  petition.^*^  Though,  when  the  creditor  is  present  and 
the  facts  are  within  his  kaowledge,  he  doubUess  ought  to  make  the  verification.^''^ 
<36neral  Order  IV  requires  no  oiher  evidence  of  an  attorney's  authority  than 
the  fact  of  his  admission  to  practice  in  the  circuit  or  district  court.^^^ 
The  affidavit  should  be  positive,  based  upon  actual  knowledge  of 
the  attorney.^''^  The  right  of  an  attorney  to  verify  specifications 
•of  objection  to  bankrupt's  discharge  are  treated  elsewhere  in  this  work.^*^ 

Vn.    TSIALS  IN  INVOLUNTART  CASBS 

a.  Without  a  jury.—  Subsection  d  provides  in  effect  that  if  the  facts  alleged 
in  the  petition  are  duly  traversed  by  an  answer,  the  judge  must  "  determine, 
as  soon  as  may  be,  the  issues  presented  by  the  pleadings,  without  the  interven- 


tending  to  show  that  the  qnalifieation  as  to 
the  petitioners'  belief  was  necessary  to  suit 
the  circumstances  of  the  particular  case.  Al- 
though a  veriflcation  of  a  petition  in  involun- 
lary  bankruptcy  upon  b^ief  is  insufficient, 
the  defect  is  not  jurisdictional  and  may  be 
<«ured  by  amendment.  Sabin  y.  Blake-McFaU 
Co.  (C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  179, 
•223  ped   601. 

168.  Matter  of  Frank  (D.  €.,  Pa.),  37  Am. 
B.  B.  19,  234  Fed.  665  [affd.  (C.  C.  A.,  3d 
Cir.)  38  Am.  B.  R.  674],  in  whidi  case  the 
^conrt  said  **  The  filing  of  a  petition  in  bank- 
ruptcy is  not  a  matter  to  be  recklessly  under- 
taken. The  business,  the  credit,  the  financial 
standing,  the  property  and  reputation  of  the 
person  against  whom  the  petition  is  filed  are 
at  stake.  The  filing  of  the  petition  is  fre- 
-quently  foUowed  by  the  apiHointment  of  a 
receiver,  which  results  in  taking  away  from 
the  alleged  bankrupt  all  of  his  property,  clos- 
ing up  and  ruining  his  business  and  destroy- 
ing his  credit.  Thus  irreparable  damage 
may  result  from  an  honest  mistake.  String- 
•ent  as  the  provisions  of  the  Act  are,  they 
•do  not  contemplate  that  creditors  may  in- 
voke the  jurisdiction  of  the  court  where, 
without  knowledge  of  the  fScts,  they  reck- 
lessly subscribe  to  a  petition  setting  out  acta 
of  bankruptcy  without  even  the  so-caUed 
•formality'  of  having  appeared  before  a  notary 
public  for  the  purpose  of  making  oath  to  the 
petition,  and  where  the  notary  public  falsely 
certifies  that  oath  was  made  before  him.  Such 
a  certificate  is  not  a  verification.  It  is  a  faisl- 
ilcatlon." 

ISS.  Matter  of  Frank  (D.  C,  Pa.),  S7  Am.  B. 
K.  10,  234  Fed.  666,  affd.  (C.  C.  A.,  3d  Cir.),  38 
Am.  B.  B.  674. 


170.  In  re  Brumelkamp  (D.  C,  N*.  Y.),  2 
Am.  B.  R.  818,  96  Fed.  814. 

171.  In  re  Kindt  (D.  €.,  Iowa),  3  Am.  B. 
R.  443,  101  Fed.  107. 

17t.  In  re  Vastbinder  (D.  C,  Penn.),  II 
Am.  B.  R.  118,  126  Fed.  417;  In  re  Hunt 
(D.  C,  Iowa),  9  Am.  B.  R.  261,  118  Fed. 
282;  In  re  Herakopf  (D.  C,  Cal),  9  Am.  B. 
R.  90,  118  Fed.  101;  Matter  of  Levingston 
(D.  C,  Hawaii),  2  U.  S.  D.  G.»  Hawaii  54, 
13  Am.  B.  R.  357;  Rogers  v.  DeSoto  Placer 
Mining  Co.  (O.  C.  A.,  9th  Cir.),  14  Am.  B. 
R.  252,  136  Fed.  407 ;  In  re  Chequasset  Lum- 
ber Co.  (D.  C,  N.  Y.),  7  Am.  B.  R.  87,  112 
Fed.  56;  Matter  of  MUes  Paint  Mfg.  Co. 
(D.  C,  Pa.),  32  Am.  B.  R.  794,  holding  that 
the  practice  of  signing  petitions  in  bank- 
ruptcy by  attorneys  for  their  clients  is  not. 
to  be  encouraged,  and  should  not  (be  toler- 
ated, unless  a  good  and  sufficient  reason  is 
made  to  appear  affirmatively  in  the  affidavit 
to  the  petition.  In  re  Simonson  (D.  C, 
Ky.),  1  Am.  B.  R.  197,  92  Fed.  904,  seems  to 
be  contra,  though  the  exact  question  was 
not  there  at  issue. 

ITS.  Matter  of  Hersikopf  (D.  C,  Cal.),  9 
Am.  B.  R.  90,  118  Fed.  101. 

174.  In  re  Henikopf  (D.  C,  CaL),  9  Am.  B.  B. 
90,  118  Fed.  101 ;  Blatter  of  Miles  Paint  Co.  (D. 
C,  Pa.),  82  Am.  B.  B.  794,  holding  that  an 
attorney  who  signs  a  petition  in  bankruptcy 
on  behalf  of  his  clients  need  not  attach  hia 
written  authority. 

176.  In  re  Vastbinder  <D.  C,  Penn.),  11  Am. 

B.  B.  118,  126  Fed.  417. 

Posttlve    terma.— In    In    re    Vastbinder    (D. 

C,  Penn.),   11   Am.    B.   B.    118,    126   Fed.    417. 
the    court    said:      'There    can    be    no    doubt 
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tion  of  a  jury,  except  in  cases  where  a  jury  trial  is  given  by  this  act"  The 
trial  is  brought  on  on  the  notice  required  by  the  practice  of  the  district 
court  in  which  the  proceeding  is,  or  under  the  district  bankruptcy  rules.  Cus- 
tomarily, the  consent  of  the  court  to  setting  the  issue  for  trial  on  a  day  certain, 
other  than  during  a  regular  term,  is  necessary.  The  burden  of  proof  is  on  the 
petitioners,  save^  in  certain  circiunstances,  where  the  issue  is  solvency.^^^  Thus^ 
creditors  must  prove  that  their  claims  a^^regate  $500  over  securities,  or  an 
adjudication  will  be  refused.^^  The  proof  must  be  confined  to  the  acts  of  bank- 
ruptcy alleged  in  the  petition,^^^  though,  it  seems,  if  the  evidence  shows  the 
commission  of  an  act  of  bankruptcy  not  alleged,  the  court  may  allow  an  amend- 
ment.^^  On  the  other  hand,  where  the  proof  shows  domicile  where  domicile  is 
not  alleged,  the  petition  will  be  considered  amended  in  accordance  with  the 
proof.^^  The  practice  on  the  trial  itself  is  like  other  civil  trials  in  the  Federal 
courts,  including  the  taking  and  reading  of  depositions.^^ 

b.  Trial  by  jury. —  The  trial  of  the  issues  may  be  without  the  intervmtioni 
of  a  jury  except  in  cases  where  a  jury  trial  is  given  by  the  act.  Section  10 
of  the  act  prescribes  when  the  alleged  bankrupt  is  entitled  as  a  matter  of  right 
to  a  trial  by  jury.  This  right  pertains  solely  to  the  question  of  his  insolvent^ 
or  whether  or  not  he  has  committed  the  alleged  act  of  bankruptcy.  In  such 
oases  when  a  jury  trial  is  demanded  it  must  be  granted.  If  no  demand  is  made 
the  court  may,  in  its  discretion,  submit  any  specified  issue  of  fact  to  a  jniy,  in 
which  case  the  verdict  of  the  jury  will  be  advisory  merely  and  not  bindixijg 
upon  the  court,^  and  the  same  is  true  where  the  demand  for  a  jury  trial  is^ 
afterwards  withdrawn.^*^  This  is  in  recognition  of  the  equity  jurisdiction 
possessed  by  the  oourt^ 

c.  Trial  by  referee  or  ipeeial  master.—  Subsection  d  of  this  section  provides 
that  if  the  facts  alleged  in  the  petition  are  controverted,  the  judge  shall  deter- 
mine as  soon  as  may  be  the  issues  presented  by  the  pleadiings,  etc.  As  the  term 
*^  judge ''  does  not  include  a  referee,  it  is  evident  diat  there  is  no  authority  to 
refer  the  issues  to  a  referee.  The  testimony  must  be  weighed  and  considered 
by  the  judge  and  his  personal  judgment  exercised  in  the  determinaden  of 
each  issue.  ^    Though  a  reference  to  a  special  master  or  like  ministerial  officer 


as  to  the  right  of  au  attorney  in  fact  to  make 
the  necessary  oath  when  the  facts  are  within 
his  own  knowledge,  and  this  wlU  be  assumed 
where  the  oath  is  in  positiye  terms." 

I'SSa.  See  page  860.  wite.  Verification  of 
specifications. 

11%,  See  Bankr.  Act,  i  8-c-d.  As  to  burden  of 
proof  see  discussion  under  i  8,  and  cases 
digested  Am.  B.  R.  Dig.,  f  205. 

177.  In  re  Wfest  (C.  C.  A.,  2d  Cir.),  6  Am. 
B.  R.  734,  108  Fed.  040,  holding  that,  where 
an  adjudication  is  made  without  such  proof, 
the  Circuit  Court  of  Appeals  would  reverse 
the  adjudication  without  costs  and  remand 
the  proceeding  to  the  district  court  to  take 
proofs  upon  the  questloii  of  the  amount  of 
the  petifioners'  daiins,  and,  if  the  requisite 
amoant  should  be  shown,  to  reinstate  the 

178.  In  re  Sykes,  Fed.  Oas.  18,708;  Doan 
V.  Compton,  2  N.  B.  R.  607. 

179.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 
B.  R.  231,  97  Fed.  107;  but  for  a  limitation 
on  this  doctrine,  see  In  re  Sears  (€.  C.  A., 
2d  Cir.),  8  Am.  B.  R.  713,  117  Fed.  204. 
See  further  under  this  section,  ante,  sub- 
title "  Amendmmts  of  petitums/* 


ISO.  In  re  Elmira  Steel  Co.  (D.  C.  N.  Y.>.  & 
Am.  B.  R.  484.  109  Fed.  450.  Compare  In  re 
Stout  (D.  C,  Mo.),  6  Am.  B.  B.  SOBb  199  9>sd. 

181.  See  Bankr.  Act,  i  21-b;  U.  8.  B.  8..  If  ft81. 
870;  and  obsenre  Equity  Boles  LXTiI  to 
LXIX  and  LXXI. 

188.  In  re  Neaamith  (C.  C  A.,  6th  dr.),  17 
Am.  B.  B.  128,  181,  147  Fed.  160;  Oil  WeU 
Supply  Co.  V.  HaU  (C.  C.  A.,  4th  Cir.).  11  Am. 
B.  B.  738,  128  Fed.  870;  Mores  v.  Franklin  Coal 
Co.  (D.  C,  Penn.),  11  Am.  B.  B.  423.  125  Fed. 
996;  see  cases  digested.  Am.  B.  B.  Dig..  |  2?0. 

IBtm,  Morrison  t.  Bieman  (C  C.  A..  7th  Clr.)» 
41  Am.  B.  B.  829,  249  Fed.  97. 

188.  Idaho,  etc.,  Co.  y.  Bradtrary,  182  U.  8. 
509,  23  L.  Ed.  433;  Wilaon  y.  RIddlft,  128 
U.  S.  608,  31  L.  Ed.  280. 

184.  In  re  King  (C.  C.  A.,  7th  Cir.),  £4 
Am.  B.  R.  606,  179  Fed.  694.  Compare  In 
re  Lavoc  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R. 
400,  134  Fed.  237,  67  C.  C.  A.  19;  Claik  ▼. 
Am.  Mfg.  Co.  (C.  C.  A.»  4th  Gfr.),  4  Am.  B. 
R.  351,  101  Fed.  962. 
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may  be  ordered,  to  hear  and  report  the  testimony  (with  or  without  advisory 
ilndings  thereupon),  when  the  issue  involves  extended  testimony  and  its  hearing 
in  open  court  appears  to  be  impracticable.^^  However,  such  a  reference  should 
not  be  granted  to  determine  issues  of  the  place  of  residence  and  principal  place 
of  business  of  the  alleged  bankrupt;  jurisdictional  issues  of  that  nature  should 
be  determined  by  the  judge  as  a  condition  precedent  to  a  reference  of  other 
iasues.^^  The  powers  of  such  a  special  master,  his  compensation,  and  the 
method  of  bringing  on  and  conducting  a  trial  before  him  are  in  all  respects 
similar  to  that  on  like  references  on  contested  discharges.^^  The  master's 
report  is  brought  up  either  by  exceptions  or  on  motion  to  confirm,^^  and  the 
judge  then  enters  the  order  of  adjudication  or  dismissal,  in  accordance  as  the 
facts  shall  warrant.^®*^  He  is,  of  course,  not  bound  to  follow  the  master^s 
'Conclusions. 

Vm.    ADJUDICATION  OR  DISMISSAL. 

a.  In  general. —  Subsection  d  requires  the  judge  "  as  soon  as  may  be "  to 
determine  the  issues,  and  make  the  adjudication  or  dismiss  the  petition.  When 
a  creditor's  petition  has  once  been  filed,  there  must*be  either  an  adjudication  or 
a  dismissal.^  If  the  former,  the  order  is  entered  substantially  as  in  Form  'So. 
12«  If  the  bankruptcy  is  that  of  a  partnership  and  the  individuals  composing 
it,  the  form  should  be  so  changed  as  to  amoimt  to  an  adjudication  of  the  part- 
nership as  such  and  of  each  member,  all  as  distinct  entities.  ^^  Under  the  former 
law,  it  was  held  that  a  mere  memorandum  of  the  adjudication  was  not  suffi- 
cient'*' An  order  must  be  entered  and  recorded.  So  also  of  the  dismissal, 
which  should  be  substantially  in  the  words  of  Form  No.  11.  Both  the  statute 
and  the  general  orders  provide  for  costs  to  the  prevailing  party.^"  If  peti- 
tioning creditors  move  for  an  adjudication  upon  the  pleadings,  they  admit  the 
facts  properly  pleaded  in  the  answer,  and  a  denial  of  the  motion  is  in  effect  a 
determination  that  the  answer  is  sufficient  in  law  to  defeat  the  petitioners' 
application.'^  Where  the  petition  is  sufficient  an  adjudication  must  be  granted 
unless  the  answer  is  responsive  to  the  averments  of  the  petition."**      When  a 


IM.  In  re  Kin^r  (C.  C.  A..  7tli  Clr.).  24  Am.  B. 
R.  OOd,  179  Fed.  094;  Hatter  of  Bartteson  (D. 
C,  Pla.),  40  Am.  B.  R.  13,  243  Fed.  10(KL 

For  xorms  of  reference,  see  Supplementary 
Forms,  No.  131  Hagar  ft  Alexander's  Bank- 
niPtcyForms  (2d  Bd.).  Nos.  27,  28. 

RAfereiice  granted. —  A  reference  may  be 
made  to  a  special  commissioner  to  take  and 
report  the  testimony,  with  his  opinion 
thereon,  on  the  application  of  the  alleged 
bankrupt  for  a  trial  of  the  proceeding  with- 
out a  jury;  the  objection  that  such  a  course 
is  more  expensive  than  a  trial  by  the  judge 
himself  is  not  valid.  In  re  Lavoc  (C.  C.  A., 
2d  dr.),  13  Am.  B.  R.  400,  134  Fed.  237,  67 
<1  C.  A.,  19.  See  cases  digested,  Am.  B.  R. 
Dig.,  g  d69. 

lS6w  In  re  King  (C.  C.  A.,  7th  dr.),  24 
Am.  B.  R.  606,  179  Fed.  694. 

187.  fiee  under  this  section,  wnte,  sub-title 
"Reference  to  Special  Master;"  and  observe 
Equity  Rules  LXXm  to  LXXXIV. 

188.  Bee    also    "Supplementary    Forms," 
Nos.  139,  140,  post;  for  exceptions  to  master's 
report  and  orders  thereon,  see  Hagar  h  Alex- 
ander's  Bankruptcy   Forms    (2d   Ed.),   Kos. 
.d4«30. 


189.  Clark  v.  Am.  Mfg.  Co.  (C.  C.  A.,  4th 
Cir.),  4  Am.  B.  R.  351,  101  Fed.  962. 

18a  "  Judge."—  The  term  judge  as  used  in 
this  section  does  not  include  a  referee,  and 
the  issues  cannot  be  referred  In  re  Kin; 
(C.  C.  A.,  7th  Cir.),  24  Am.  B.  R.  606,  179 
Fed.  694. 

See,  for  remedy  where  adjudication  has 
been  dismissed,  Neuatadter  v.  Chicago  Dry 
Ccods  Co.  (D.  C,  Wash.),  3  Am.  B.  R.  96, 
96  Fed.  83Q;  In  re  Belling  (D.  C,  Ala.),  17 
Am.  B.  R.  so,  145  Fed.  395.  As  to  dis- 
missal of  proceedings,  see  cases  digested.  Am. 
B.  R.  Dig.,  §§  272-274;  as  to  adjudication. 
Am.  B.  R.  Dig.,  §{  277-282. 

191.  See  pp.  179,  180,  onto.  For  forms  of 
orders  of  dismissal  see  Haear  ft  Alexander's 
Bankruptcy  Forms  (2d  Bd.),  Nos.  81,  86,  41; 
of  order  of  adjudication,  Id.  Nos.  27,  29;  deny- 
ing adjudication.  Id.  No.  80. 

198.  In  re  Boston,  etc.,  Fed.  Cas.  1,678;  In  re 
Hill,  Fed.  Cas.  6,484. 

193.  Bankr.  Act,  I  8-e;  .  General  Order 
XXXIV. 

Trustee's  conpenHitloii  aad  atiorney's  fees* 
— There  Is,  In  express  terms,  no  statutory 
authority  for  the  awarding  of  trustee's  com- 
pensation and  attorney's  fees  against  petition- 
ing creditors  upon  a  mere  dismissal  of  the 
petition.     Matter  of  Ohio  Motor  Car  Co.  {C  C 
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debtor  waives  its  demand  for  a  jury  trial,  confesses  its  insolvency  and  the  com- 
mission of  one  of  the  acts  of  bankruptcy  alleged  and  formally  admits  the  essen- 
tial allegations  of  the  creditors'  petition,  it  is  the  duty  of  the  bankruptcy  court 
to  promptly  enter  an  adjudication  of  bankruptcy/^ 

b.  Adjudication  on  voluntary  appearance. — ^An  adjudication  on  a  voluntary 
appearance  by  the  bankrupt  and  an  answer  filed  hv  him  admitting  the  aver- 
ments of  the  petition  will  conclude  the  bankrupt.^^  But,  if  such  appearance 
is  made  and  answer  filed  prior  to  the  expiration  of  the  time  for  answering, 
the  rights  of  the  creditors  to  plead  to  the  petition  are  not  affected.^^  On  a 
hearing  upon  a  petition  and  answer  the  averments  of  the  answer  must  be  taken 
as  true.^®^ 

c.  Dismissal  after  trial. —  If  it  appears  from  the  pleadings  or  upon  the  trial 
that  the  court  has  no  jurisdiction,  either  of  the  person  or  subject-matter,  the 
petition  should  be  dismissed.^^  The  court  should  direct  such  dismissal  as  soon 
as  the  want  of  jurisdiction  appears.^^  If  the  petition  is  not  sustained  by  the 
proof,  dismissal  will  follow  as  a  matter  of  course.  Even  if  the  petition  contains 
a  prayer  for  the  appointment  of  receivers,  selected  by  collusion  between  the 
alleged  bankrupt  and  petitioning  creditors,  the  adjudication  should  be  ordered 
and  the  prayer  for  such  receivers  disregarded.^^  The  fact  that  a  suit  is  b^un, 
after  a  petition  in  bankruptcy  is  filed,  for  the  foreclosure  of  a  mortgage  on  a 
portion,  or  on  all,  of  the  bankrupt's  property,  even  if  the  value  of  the  property 
is  less  than  the  amount  claimed  to  be  due  on  the  mortgage,  is  not  a  sufficient 
reason  for  denial  of  an  adjudication  of  bankruptcy.  While  it  is  necessary  that 
a  person  owe  debts  in  order  to  be  adjudicated  a  bankrupt,  it  is  not  necessary  that 
he  have  assets.^^^  The  petition  should  be  dismissed  where  it  is  shown  that  an 
adjudication  would  be  a  fraud  upon  the  bankruptcy  court  and  upon  a  State 
eourt.2^* 

d.  Dismissal  by  oonsent. —  Where  a  dismissal  is  directed  by  the  consent  of 
parties,  and  not  on  the  merits,  the  creditors  are  entitled  to  at  least  ten  days^ 
notice  by  mail,  as  will  appear  hereafter  in  the  discussion  under  §  58-a  and 
§  69-g.  Some  doubt  has  arisen  as  to  the  necessity  of  notice  to  all  the  creditors 
owing  to  a  decision  to  the  effect  that  the  court  may  at  any  time  before  adjudica- 
tion dismiss  a  petition  upon  the  bankrupt's  motion,  without  notice  to  those 
creditors  who  have  not  intervened  or  appeared  in  the  proceeding. ^^    It  seems 


A..  6th  dr.),  89  Am.  B.  R.  218,  241  Fed.  S30. 

194.  In  re  Waoffh  (C.  C.  A.,  9th  Clr.).  13  Am. 
B.  R.  187,  183  Fed.  281. 

195.  Matter  of  Cohn  (D.  C,  Pa.),  83  Am.  B.  R. 
680,  220  Fed.  106. 

196.  Vulcan  Sheet  Metal  Co.  ▼.  North  Platte, 
etc.,  Co.  (C.  C.  A.,  8th  Or.),  83  Am.  B.  R.  686, 
220  Fed.  106. 

197.  In  re  Columbia  Real  Estate  Co.  (D.  C, 
Ind.).  4  Am.  B.  R.  411,  419,  101  Fed.  965. 

Consent  after  prevlons  reiiivtance. — It  wan 
never  the  Intention  of  the  Bankruptcy  Act  to 
permit  a  bankrupt,  who  has  resisted  an  adjudi- 
cation for  nearly,  two  years,  to  suddenly  change 
his  attitude,  and  to  obtain  an  adjudication  as 
of  the  date  of  filing  the  petition,  upon  applica- 
tion, upon  securing  a  substantial  property, 
which  cannot  be  applied  to  the  payment  of 
his  debts  if  his  application  is  granted.  Matter 
of  Weidenfeld  (D.  C,  N.  Y.).  44  Am.  B.  R. 
62,  257  Fed.  872, 

198.  Bishts  of  eredltora  on  Toliintary  appear- 
nnoe  of  bankrupt. — In  the  case  of  In  re  Hum- 
bert Co.  (D.  C,  Iowa).  4  Am.  B.  R.  76,  100  Fed. 
439,  the  court  said:  "A  waiver  on  the  part  of 
the  bankrupt  of  this  period  oftime  cannot  de- 
t>rive  creditors  of  the  right  to  appear  in  opposi- 


tion to  the  petition,  and  until  that  time  ha» 
elapsed  it  cannot  be  known  whether  a  contest 
will  or  will  not  be  made  on  behalf  of  creditors." 
In  re  Woods  (D.  C,  Penn.),  13  Am.  B.  R.  240. 
133  Fed.  82. 

Method  of  review. — ^An  adjudication  in  a 
voluntary  proceeding  in  bankruptcy  can  be 
contested  by  creditors  only  in  the  manner 
provided  by  the  Bankruptcy  Act,  which  i^ 
either  by  a  petition  for  review  or  appeal. 
Matter  of  Greer  (D.  C,  Ky.),  40  Am.  B.  R.  797,. 
248  Fed.  753. 

199.  Matter  of  Cohn  (D.  C,  Pa.),  33  Am.  B.  R. 
830,  220  Fed.  950. 

200.  In  re  Plotke  (C.  C.  A.,  7th  Or.),  5  Am. 
B.  R.  171,  175,  104  Fed.  964;  Matter  of  Har;ra- 
dene-McKittrick,  etc.,  Co.  (D.  C,  Mo.),  33  Am. 
B.  R.  142,  239  Fed.  155. 

201.  In  re  CoUmbia  Real  Batate  Co.  (D.  C 
Ind.),  4  Am.  B.  R.  411,  417,  101  Fed.  9o0.  la 
which  the  court  said :  "Want  of  Jurisdiction  la 
a  question  that  the  court  should  consider 
whenever  or  however  raised,  even  if  the  parties 
forbear  to  make  it  or  consent  that  the  rn-^t* 
may  be  heard  on  its  merits." 

202.  Birmingham  Coal  ft  Iron  Co.  t.  Southern 
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more  in  axscordance  with  the  statute,  however,  to  apply  the  broad  rule  of  law 
that,  since  every  creditor  has,  once  a  petition  is  fileid,  the  right  to  intervene, 
a  petition  should  not  be  dismissed  without  notice  to  him.^^  A  petition  certainly 
cannot  be  dismissed  without  the  consent  of  all  the  petitioning  creditors,^^  and 
the  provisions  of  the  statute  above  referred  to  seem  clearly  to  require  that  notice 
to  the  creditors  be  given.  There  are  exceptions  to  the  rule,  as,  where  there 
are  no  assets,  no  claims  proven,  and  no  trustee  appointed ;  though  in  such  a  case 
the  petition  is  withdrawn,  not  dismissed.^^  The  practice  of  omitting  such 
notice  is  dangerous,  however,  and  the  courts  will  usually  decline  to  grant  dis- 
missals without  proof  of  the  names  and  addresses  of  creditors  and  due  notice 
to  them  of  the  pending  proceeding  and  the  motion  to  dismiss.^^  Even  if  a 
minority  of  the  petitioning  creditors  object  to  the  dismissal  it  should  not  be 
directed  although  the  court  may  specify  that  it  would  be  for  the  best  interests  of 
the  creditors. ^^  Where  all  the  petitioning  creditors  in  good  faith  move  for  a 
dismissal  of  their  petition  the  court  should  not  retain  the  proceeding  to  deter- 
mine issues  raised  by  the  answer,  some  of  which  it  had  no  power  to  try.^^^  A 
voluntary  bankruptcy  proceeding  may  not  be  dismissed  by  consent  of  the  parties 
on  motion  after  adjudication.^^^ 

c.  Intervention  by  other  creditors. —  It  is  provided  in  §  59-f  that  "  creditors 
other  than  original  petitioners  may  at  any  time  enter  their  appearance  and  join 
in  the  petition,  or  file  an  answer  and  be  heard  in  opposition  to  the  prayer  of 
the  petition,"  This  subject  will  be  considered  at  length  under  that  section. 
Any  creditor  may  join  in  a  petition  already  filed  and  pending,  as  a  rule,  at  any 
time  between  the  filing  of  the  petition  and  the  order  of  adjudication  or  dismissal 
Creditors  who  do  not  exercise  tlieir  right  to  become  parties  remain  strangers  to 
the  litigation  and,  as  such,  unaffected  by  the  decision  of  even  essential  subsidiary 
issues,  and  are  merely  bound  by  the  adjudication  so  far  as  it  is  strictly  an  ad- 
judication of  bankruptcy.^* 

f.  Effect  of  adjudication  generally. — ^An  adjudication  confers  jurisdiction  both 
complete  and  exclusive,  and  m  rem  as  well  as  in  personam,^^    The  adjudication 


steel  Co.  (D.  C,  Ala.),  20  Am.  B.  R.  191,  160 
Fed.  212. 

208.  Vulcan  Sheet  Metal  Co.  ▼.  North  Platte, 
etc.,  Co.  (C.  a  A.,  Stb  Cir.),  88  Am.  B.  B.  680, 
220  Fed.  106. 

SOSa.  Zeitlnger  T.  Hargadlne,  etc.,  Co.  (C.  C. 
A.,  8tli  Cir.),  40  Am.  B.  B.  824,  244  Fed.  710. 

804.  Matter  of  Levi  (C.  C.  A.,  2d  Cir.).  10  Am. 
B.  B.  204,  142  Fed.  062,  holding  that,  where  no 
list  of  creditors  has  been  filed  and  there  is  no 
sug^restion  of  collusion  between  the  petitioning 
creditors  and  the  alleged  bankrupt,  the  court 
may  Id  its  discretion  at  any  time  before  adjudi- 
cation dismiss  the  petition  upon  the  bankrupt's 
motion  without  notice  to  other  creditors  not 
intervening  or  appearing  in  the  proceeding;  and 
the  exercise  of  such  discretion.  In  the  absence 
of  abuse,  is  not  reviewable  in  the  Circuit  Court 
of  Appeals. 

205.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Am.  B.  B.  605,  13  Fed.  1,000:  In  re 
Lewis  (D.  C,  Del.),  11  Am.  B.  B.  683,  120  Fed. 
147;  Matter  of  Lederer  (D.  C,  N.  Y.),  10  Am. 
B.  B.  492,  120  Fed.  06.  This  seems  not  to  have 
been  the  law  under  the  former  act.  See  Ex 
parte  Harris,  Fed.  Cas.  6,110;  In  re  GUe,  Fed. 
Cas.  0,428. 

Decree  erroaeovs,  not  Toid. — ^A  decree  dis- 
missing the  proceeding  without  notice  is  merely 
erroneous,  not  absolutely  void,  and  if  applica- 
tion to  review  the  decree  is  not  timely  made,  It 
will  be  sustained.  In  re  Plymouth  Cordacre  Co. 
(C.  C.  A.,  8th  nr.),  13  Am.  B.  B.  660,  13  Fed. 


1000;  In  re  Jemison  Mercantile  Co.  (C.  C.  A., 
0th  Cir.),  7  Am.  B.  B.  088,  112  Fed.  966,  00  C. 
C.  A.  641. 

206.  In  re  Cronin  (D.  C,  Mass.),  8  Am.  B.  B. 
002,  08  Fed.  084;  In  re  Lewis  (D.  C,  Del.).  11 
Am.  B.  B.  683,  129  Fed.  147. 

207.  In  re  Hebbart  (D.  C.  N.  Y.),  0  Am.  B.  B. 
8,  104  Fed.  322;  In  re  Colaluca  (D.  C,  Mass.). 
13  Am.  B.  B.  292,  133  Fed.  250. 

N«  dischargeable  debts. — ^A  petition  in  vol- 
untary bankruptcy  which  schedules  no  dis- 
chargeable debt  may  be  dismissed  as  a  mattrr 
of  discretion.  In  re  Colaluca  (D.  C,  Mass.),  13 
Am.  B.  B.  292,  133  Fed.  250;  In  re  Maples  (D. 
C,  Mont.),  0  Am.  B.  B.  426,  105  Fed.  919;  In  re 
Yates  (D.  C,  Cal.),  8  Am.  B.  B.  69,  114  Fed. 
860. 

208.  Creditors  nvttfled. — ^Where  the  alleged 
bankrupt's  answer  gives  the  names  and  ad- 
dresses of  his  creditors  in  response  to  a  peti- 
tion   aUeging    that    they    number    less    than 

welve,  such  creditors  should  be  notified  of 
the  motion  to  dismiss.  In  re  Jemison,  etc.  (C. 
C.  A.,  0th  Cir.),  7  Am.  B.  B.  088,  112  Fed.  966. 
200.  In  re  Lewis  (D.  C.  Del.),  11  Am.  B.  B. 
683,  129  Fed.  147;  In  re  Cronin  (D.  C,  Mass.), 
8  Am.  B.  B.  002,  98  Fed.  084. 

210.  Bernard  v.  Abel  (C.  C.  A.,  9th  Cir.),  19 
Am.  B.  B.  383.  156  Fed.  649. 

211.  Matter  of  McKee  (D.  C,  Texas),  82  Am. 
B.  B.  731,  214  Fed.  880. 

211a.  The  purpose  of  Congress  in  expressly 
authorizing  creditors,  as  weU  as  the  debtor,  to 
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transfers  the  title  of  the  bankrupt's  property  wherever  aituated,  and  vests  the 
same  in  the  trustee,  to  be  administered  by  him  under  the  authority  and  control 
of  the  bankruptcy  court ^^  All  persons  named  in  the  schedules  as  creditors  are 
parties  and  affected  thereby.  So,  also,  are  all  persons  in  any  way  interested  in 
the  res*^^^  As  to  such  parties  the  adjudication  is  conclusive  to  the  extent  of  the 
matters  necessarily  determined  in  making  the  adjudication.^^  An  adjudica- 
tion cannot  be  attacked  for  the  first  time  on  discharge  by  a  creditor  who  bad 
proceeded  that  far  under  it,^® 

g.  Effect  of  adjudication  on  rights  of  crediton. —  The  adjudication  is,  like 
other  judicial  determinations,  subject  to  the  well-settled  rule  that  matterB 
which  have  been  once  litigated  and  determined  by  the  judgment  of  a  court 
cannot  again  be  made  the  subject  of  legal  contention  as  between  the  parties 
to  such  judgment  and  their  privies.  So  that  where  the  question  of  the  bank- 
rupt's residence,*"  or  the  question  of  insolvency,*^  or  the  amount  of  the  peti- 
tioner's claim,*^^  were  at  issue,  the  adjudication  in  respect  thereto  is  binding 
upon  the  parties  and  their  privies  in  all  subsequent  proceedings.  Creditors 
are  bound  as  parties,  whether  they  appear  or  not,  in  respect  to  all  issues  which 
must  necessarily  be  determined  by  the  adjudication ;  otherwise  there  would  be  no 
end  to  controversy  as  to  these  matters,  as  every  creditor  mi^t  claim  the  ri^t  to 
be  heard  by  independent  suit****  But  where  it  appears  that  the  requisite  num- 
ber of  creditors  join  in  the  petition  and  it  is  not  necessary  to  determine  the 
validity  of  the  claim  of  any  one  of  them  for  the  purpose  of  conferring  jurift- 
diction,  the  adjudication  is  not  res  adjvdicata  as  to  the  validity  or  amount  of 


auswer  an  involoiitary  petition  in  bankruptcy* 
WU8  to  guard  against  an  improTideot  adjudica- 
tion and  to  protect  those  whose  peculiar  in- 
terest might  be  prejudiced  by  establishing  the 
status  of  bankruptcy.  Gratiot  County  State 
Bank  y.  Johnson  (U.  S.  Sup.  Ct),  43  Am.  B.  R. 
357,  89  Sup.  Ct.  263. 

Sit.  Deeree  opemles  In  NHi^—In  tha  case  of 
Carter  ▼.  Hobbs  (D.  C,  Ind.),  1  Am.  B.  R.  215, 
S2  Fed.  OM,  the  court  said:  'The  decree 
operates  in  rem,  and  from  the  moment  of  the 
adjudication  in  bankruptcy  the  bankrupt's 
estate  Is  in  eu9todia  legiB  and  under  the  Juris- 
diction  of  this  court;  it  is  fundamental  that  no 
court  or  individual  can  interfere  with  such 
court  and  possession;  the  assertion  of  any 
right  against,  or  to  participate  in  the  re«  so  in 
cmatodia  leffia,  must  be  sought  in  the  court  In 
whose  custody  it  is;  an  attempt  to  assert  such 
right  elsewhere  would  be  regarded  as  a  con- 
tempt." 

218.  Robertson  ▼.  Howard,  229  U.  S.  254,  80 
Am.  B.  R.  611,  67  L.  Bd.  1174;  In  re  Baum  (C. 
C.  A,  8th  ar.),  22  Am.  B.  R.  205,  160  Fed.  410; 
In  re  Scruggs  (D.  C,  Ala.),  31  Am.  B.  R.  94, 
200  Fed.  673;  Roger  v.  Clark  (Tex.  Ct.  of  dr. 
App.),  44  Am.  B.  R.  612,  216  S.  W.  434. 

Property  nerer  administered. — The  adjudica- 
tion of  bankruptcy  does  not,  as  a  matter  of 
law,  destroy  forerer  aU  the  rights  and  reme- 
dies of  the  bankrupt  to  all  his  property,  but 
onlj  to  that  part  thereof  which  is  administered. 
The  bankruptcy  court  or  the  trustee  may 
decline  to  administer  aU  that  is  returned,  or 
some  of  It  may  nerer  be  returned;  and  as  to 
this  the  bankrupt  may  recoTer  after  his  dis- 
charge. Watson  T.  Motley  (Ala.  Sup.  Ct),  89 
Am.  B.  B.  700,  75  Bo.  147. 

BflTeet  en  lease  to  partnership.— An  adjudica- 
tion against  a  partnership  operates  to  transfer 
by  operation  or  law  to  the  trustee  a  lease  held 
by  one  of  the  partners,  and  authorises  the 
lessor  to  avoid  the  Imse  for  a  transfer  "by 
operation  of  law,'*  without  his  consent.  In  vio- 


lation of  a  covenant  of  the  lease.  Bfattar  of 
Georgalas  Brothers  (D.  C,  Ohio),  40  Am.  B. 
R.  168,  245  Fed.  120. 

The  ageney  of  a  third  person  to  act  for  the 
bankrupt  in  the  management  of  his  buslnesa 
is  discharged  by  his  adjudication  in  bank- 
ruptcy. Petty  ▼.  Portman  (Pa.  Com.  PL).  89 
Am.  B.  R.  747,  66  Pittsb.  Leg.  J.  298. 

214.  Carter  ▼.  Hobbs  (D.  <X,  Ind.).  1  Am.  B. 
R.  215,  92  Fed.  594.  As  to  effect  generally  oC 
adjudication,  see  Am.  B.  R.  Dig.,  §  279. 

216.  In  re  Uhf elder  Oothlng  Co.  (D.  C~  CU.), 


8  Am.  B.  R.  426,  98  Fed.  409;  Board 
merce  ▼.  Security  Trust  Co.  (C  C.  A.,  0th  dr.), 
84  Am.  B.  R.  762,  226  Fed.  454,  holding  that 
the  adjudication  ilzea  the  status  theretofere 
existing  as  aUeged  in  the  petition ;  In  re  BiUlag 
(D.  C,  Ala.),  17  Am.  B.  R.  80,  146  Fed.  886; 
Riggs  ▼.  Price  (Mo.  Bup.  Ct),  48  Am.  B.  R.  413, 
210  8.  W.  420;  Ward  v.  Contral  Trust  Co.  (C 
C.  A.,  7th  ar.),  44  Am.  B.  R.  823,  261  Fed.  344: 
Matter  of  Malken  (C.  C.  A.,  2d  Clr.),  44  Am. 
B.  R.  433,  261  Fed.  894. 

Bee  Jadloata. — ^An  adjudication  in  bank- 
ruptcy is,  for  the  purpose  of  administering 
the  debtor's  property,  condusire  upon  all  the 
world.  So  far  as  it  declares  the  status  of  the 
debtor,  even  strangers  to  the  decree  may  not 
attack  it  collaterally.  But  like  other  Judg- 
ments in  rem,  it  is  not  res  judioata  as  to  the 
facts  or  as  to  the  subsidiary  questions  of  law 
on  which  it  is  based,  except  as  between  parties 
to  the  proceedings  or  privies  thereto.  Gratiot 
County  State  Bank  v.  Johnson  (U.  S.  Sup.  Ct). 
43  Am.  B.  R.  357,  39  Sup.  Ct  263. 

The  rights  of  nU  parties  interested  in  a  bank- 
rupt's estate  are  to  be  determined  as  of  tha 
date  of  the  bankruptcy.  Goodwin  ▼.  Barrc  Sav. 
Bank  &  Trust  Co.  (Vt  Sup.  Ct.),  39  Am.  B.  B. 
153,  91  Vt.  22S,  100  All.  84. 

216.  In  re  Polakoff  (Ref.,  K.  Y.).  1  Am.  B.  R. 
858;  In  re  Mason  (D.  C„  N.  C),  3  Am.  B.  It 
699  (and  foot-note),  99  Fed.  206;  In  re  Ordwoj. 
Fed.  Cas.  10652. 
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the  dauns  of  such  creditors  offered  for  allowance  before  the  referee.^^  How- 
<3ver)  an  adjudication  in  a  contested  bankruptcy  proceeding  is  res  adjudicaJba 
and  conclusive  upon  those  who  have  not  actually  taken  part  in  the  contest  only 
as  to  the  status  of  the  bankrupt  and  not  as  to  the  commission  of  a  particular  act 
of  bankruptcy^  although  it  be  the  one  alleged  in  the  petition.^^  Where  a  peti- 
tion charges  different  acts  of  bankruptcy  and  the  adjudication  does  not  show 
upon  which  one  of  them  it  proceeded,  it  does  not  render  either  charge  res 
adjvdicaia  in  further  proceedings.^^  The  adjudication  will  constitute  the 
breach  of  an  executory  contract  for  services  ^^  and  will  terminate  the  agency  of 
a  bankrupt  connected  with  the  estate  transferred  by  his  bankruptcy .^^  Where 
a  bankrupt  is  denied  his  discharge,  creditors  may  proceed  against  him  again 
as  to  after-acquired  property,  notwithstanding  an  appeal  from  the  order  deny- 
ing his  discharge.^^  A  mere  adjudication  does  not  operate  as  a  stay  of  execu- 
tion or  prosecution  of  a  claim,  where  the  defendant  has  not  been  discharged, 
iind  the  enforcement  of  such  claim  has  not  been  regularly  stayed.^^ 

h.  Vacatixig  adjudication. —  (1)  In  genekai*. — ^An  application  to  vacate  the 
adjudication  is  unusual  but,  in  given  circumstances,  proper.^^  The  practice 
is  not  prescribed,  but  may  be  on  petition  or  written  motion  and  such  notice 
as  the  court  may  order.*^**  It  can  be  made  only  by  the  bankrupt  **  or  a  person 
who  could  have  resisted  the  original  petition,  in  other  words,  by  one  who  has 
a  claim  provable  in  the  case.^^  The  fact  that  a  creditor  stated  in  his  petition 
that  he  appeared  specially,  and  did  not  submit  himself  to  the  jurisdiction  of 
the  court,  is  no  ground  for  refusing  to  vacate  the  adjudication.^^  The  applica- 
tion must  be  mjado  to  the  court  that  granted  the  order.^  On  the  motion  to 
vacate  the  proceedings  the  bankruptcy  proceedings  are  admissible  in  evidence.^* 

(2)  Application  to  be  made  seasonably. —  The  adjudication  may  be 
set  aside  upon  the  application  of  creditors,  where  it  was  made  prior  to  the 
expiration  of  five  days  after  the  filing  of  the  petition,  although  the  bankrupt 
appeared  and  consented  to  adjudication.^  But  such  an  application  must  be 
made  promptly.^     Creditors  who  would  assail  the  adjudication  should  act 


911,  In  re  Hlntie  (D.  C,  Mats.),  IS  Am.  B.  B. 
721,  184  Fed.  141. 

818.  Des  Moines  Savings  Bank  t.  Morgan 
Jewelry  Co.  (Sup.  Ct.,  Iowa),  123  Iowa  4S2,  12 
Am.  B.  B.  781,  98  N.  W.  121;  In  re  Chapp^ 
(D.  C,  Va.),  7  Am.  B.  B.  808,  118  Fed.  545;  In 
re  Virginia  Hardwood  Mfg.  Co.  (D.  C.  Ark.). 
15  Am.  B.  B.  185,  189  Fed.  209 ;  In  re  Wltherbee 
(C.  C.  A.,  1st  Cir.),  80  Am.  B.  B.  814,  202  Fed. 
iB88. 

Adjvdieatien  binding  en  qvesilon  of  Insel- 
Teney. — The  creditors  of  a  bankrupt  are  par- 
ties to  the  proceeding  to  have  him  so  adjudged 
and  are  precluded  by  the  adjudication  from 
questioning  bankrupt's  Insolyency  at  the  time 
the  petition  was  filed.  Cook  y.  Bobinson  (C. 
C.  A.,  9th  Clr.),  28  Am.  B.  B.  182,  194  Fed.  786. 

Adjvdlcntlon  as  evidence  of  InsolTeney. — 
AVhile  secured  creditors  are  not  bound  by  an 
■adjudication  in  bankruptcy,  and  may  litigate 
the  same  issues  In  another  proceeding,  still  it 
is  prima  Jaoie  evidence  of  what  is  therein 
decreed,  that  the  bankrupts  were  insolvent  at 
that  date,  and  may  be  considered  as  of  some 
weight  in  determining  whether  the  bankrupts 
were  insolvent  at  the  date  of  a  transfer  made 
•over  four  and  one-half  months  before.  Caw- 
thorn  V.  Bnrley  State  Bank  (Sup.  Ct,  Idaho), 
26  Idaho  482,  88  Am.  B.  B.  794,  144  Pac.  1008. 

tl9.  In  re  Ulf elder  Clothing  Co.  (D.  C,  CaL). 
8  Am.  B.  B.  426,  98  Fed.  409. 

»•.  Cook  V.  Bobinson  (C.  C.  A.,  9th  dr.).  28 
Am.  B.  B.  182,  194  Fed.  786.  In  the  ease  of  In 
re  American  Brewing  Co.  (C.  C.  A.,  7th  Clr.), 
7  Am.  B.   R.  4(V<.   470,  112  Fed.  762,  768,  60  C 
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C.  A.  617,  the  court  said:  "If  it  were  necessary 
in  order  to  bind  creditors  by  a  Judgment  In 
bankruptcy  that  they  should  appear  and 
answer,  as  they  have  a  right  to  do,  then  an 
adjudication  could  be  prevented  simply  by 
creditors  abstaining  from  appearing  In  the  pro- 
ceedings. But  it  is  weU  settled  that  the  pro- 
ceedings are  in  large  part  in  rem,  and  are  bind- 
ing whether  the  bankrupt  or  creditors  appear 
or  not.*'  As  to  adjudication  as  ret  adjudioata, 
see  Am.  B.  R.  Dig.,  f  281. 

881.  Matter  of  Continental  Corporation  (Bef., 
Ohio),  14  Am.  B.  R.  638. 

Kffeet  on  UnbiUty  of  bankrvpt.— An  adjudica- 
tion in  bankruptcy  does  not  discharge  the 
liability  of  the  bankrupt  to  his  creditors. 
Baltimore  Bargain  House  v.  Busby  (Oa.  Sup. 
Ct.),  143  Ga.  734,  86  Am.  B.  B.  119,  86  S.  B. 
876.  It  absolves  the  bankrupt  from  no  airree- 
ment,  no  contract,  and  discharges  no  liability. 
Watson  V.  MerriU  (C.  C.  A.,  8th  dr.),  14  Am. 
B.  B.  454,  136  Fed.  350. 

ftS.  Matter  of  McCrum  (C.  C.  A.,  2d  dr.),  82 
Am.  B.  R.  604,  214  Fed.  207. 

In  an  action  to  recover  preference,  the  de- 
fendant may  controvert  and  contest  the  trustee's 
allegations  and  proofs  respecting  the  defend- 
ant's guilty  knowledge  and  fraudulent  con- 
duct, notwithstanding  the  fact  that  the  alleged 
transfer  formed  the  basis  of  the  adjudication 
in  bankruptcy.  Ward  v.  Central  Tru«t  Co. 
(C.  C.  A.,  7th  dr.).  44  Am.  B.  R.  828,  261  Fed. 
844. 

888.  Matter  of  Julius  Bros.  (C.  C.  A.,  2d  dr.). 
32  Am.  B.  B.  609,  217  Fed.  8,  revg.  81  Am.  B. 
B.  132,  209  Fed.  SH. 
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with  reasonable  promptness  after  they  .received  notice  of  the  prooeeding  and 
of  the  reasons  of  their  objections ;  if  creditors  knew  of  the  filing  of  the  petition 
in  ample  time  for  them  to  demur  or  answer^  they  should  not  be  permitted, 
where  two  months  had  elapsed,  and  the  condition  of  the  property  and  the  rda- 
tions  of  the  parties  had  materially  changed,  to  stay  the  proceedings  and  vacate 
the  adjudication,  for  a  cause  which  might  have  been  set  up  by  demurrer  or 
answer.*^  After  affirmance  of  an  adjudication  on  appeal  the  district  oourt 
may  not  grant  a  rehearing  and  thus  permit  a  re-examination  of  the  qaeBtiona 
with  whidi  the  appellate  court  has  oealt^^ 

(3)  Geounds  fob  vacating. — ^After  an  order  of  adjudication  is  entered  it 
cannot  be  vacated  except  upon  a  ground  which  goes  to  the  jurisdiction  of  the 
court.®^  An  adjudication  in  involuntary  proceedings  obtained  by  the  consent 
of  the  bankrupt,  where  he  appeared  generally  by  attorney  and  in  person,  filed 
schedules  and  otherwise  recognized  the  proceedings,  will  not  be  vacated  in  the 
absence  of  proof  that  he  was  induced  to  give  his  consent  by  fraud,*"  Being  in 
the  nature  of  a  motion  for  a  new  trial,  the  application  should  rest  on  a  showing 
of  facts,  on  their  face  seeming  to  entitle  the  moving  party  to  the  rdief .*''*  An 
adjudication  will  not  be  set  aside  where  it  was  warranted  by  proof  of  an  act 
of  bankruptcy  sufficiently  alleged,  althou^  other  acts  were  not  properly  pleaded 
or  proved,^  nor  will  it  be  set  aside  because  of  a  mere  clerical  error  by  the 
referee  in  fixing  the  return  day  in  the  proceeding.**^  An  adjudication  may  be 
vacated  on  the  ground  that  the  alleged  bankrupt  was  not  subject  to  adjudiea- 
tion,  but  even  in  such  a  case  the  adjudication  is  not  void,  and  the  court  should 
consider  the  laches  of  the  petitioner  and  all  other  circumstances  affecting  the 
right  to  the  relief.***    Although  a  creditor  may  move  to  vacate  an  adjudica- 


te. Matter  of  Scbvlts  ft  Gnthrle  (D.  C, 
IfaM.),  37  Am.  B.  R.  004.  S86  Fed.  907. 

St5.  McKey  V.  Clark  (C.  C.  A.,  9th  Cir.).  S7 
Am.  B.  R.  099.  288  Fed.  928. 

tM.  In  re  Barton's  Estate  (D.  C,  Ark.),  10 
Am.  B.  R.  669,  144  Fed.  640. 

ft7.  Haas  ▼.  Kuhn,  180  N.  7.  App.  DIy.  08,  22 
Am.  B.  R.  91,  114  N.  T.  Svpp.  444. 

ess.  In  re  Ives  (D.  C,  Mich.),  0  Am.  B.  B. 
6S2,  lU  Fed.  406;  In  re  De  Forest,  Fed.  Cas. 
8,746.  As  to  yacating  or  setting  aside  adjudica- 
tions, see  Am.  B.  B.  Dig.,  f  2ffl. 

ttStu  Objections.— On  petition  by  a  purchaser 
of  the  bankrupt's  property  on  execution  sale 
to  vacate  the  adjudication,  objections  by  a 
creditor  on  the  day  of  the  hearing  should  be 
stricken  out  because  such  objections  were  un- 
necessary and  would  be  considered  by  the  ^ourt 
in  reaching  a  decision  upon  issues  made  by  the 
petition  and  the  answer  of  the  bankrupt  and 
trustee.  Abbott  v.  Wauchula,  etc.,  Co.  (C.  C. 
A.,  6th  Cir.),  89  Am.  B.  R.  €34,  240  Fed.  93& 

229.  See  In  re  Salaberry  (D.  C,  CaL),  6  Am. 
B.  U.  817,  107  Fed.  95. 

230.  In  re  Yates  (D.  C,  Cal.),  8  Am.  B.  R.  09, 
114  Fed.  306;  Matter  of  New  York  Tunnel  Co. 
(C.  C.  A..  2d  Cir.),  21  Am.  B.  R.  631,  100  Fed. 

284;  Matter  of  Hargadlne-McKlttrlck,  etc.,  Co. 
(D.  C,  Mo.),  89  Am.  B.  R.  142,  230  Fed.  165. 
This  follows  necessarily  from  the  definition  of 
creditor  in  i  1(9).  This  was  not  so  under  the 
law  of  1807.  See  In  re  Derby,  Fed.  Cas.  3,816; 
In  re  Bush,  Fed.  Cas.  2,222. 

A  purchaser  of  lands  sold  on  exeontlon  sale 
Is  not  entitled,  as  a  matter  of  right,  to  have 
the  adjudication  vacated  and  to  be  allowed  to 
come  In  and  defend  where  the  subpoena  was 
not  served  and  the  bankrupt,  after  withdraw- 
ing its  '  answer,  consented  to  adjudication. 
Abbott  V.  Wauchula.  etc.,  Co.  (C.  C.  A.,  6th 
Cir.),  30  Am.  B.  R.  034,  240  Fed.  088. 


281.  Matter  of  Altohwood  Park  Co.  (C  C  A^ 
2d  dr.),  20  Am.  B.  B.  81,  100  Fed.  448. 

288.  Graham  v.  Boston,  etc.,  118  U.  B.  103^  a» 
L.  Bd.  190;  Chapman  v.  Brewer,  114  U.  S.  168, 
29  L.  Ed.  88;  In  re  Ives,  Fed.  Cas.  7A16;  JLewla 
V.  Sloan,  08  N.  C.  067. 

282a.  Abbott  ▼.  Wauchula,  etc.,  Co.  (C.  C.  A^ 
6th  Cir.),  80  Am.  B.  R.  084,  240  Fed.  938. 

288.  B.  R.  Electric  ft  Telephone  Mfg.  C6.  ▼. 
Aetna  Life  Ins.  Co.  (C  C.  A.,  Sth  Cir.).  30  Am. 
B.  R.  424,  200  Fed.  886;  Matter  of  Olbn^  Tlra 
ft  Rubber  Co.  (D.  C,  Pa.),  89  Am.  B.  R.  8cas^ 
241   Fed.  8T9. 

234.  In  re  Ives  (D.  C,  Mich.),  0  Am.  B.  R. 
068,  111  Fed.  480;  In  re  Niagara  Contractiar 
Co.  (D.  C.  N.  Y.),  U  Am.  B.  R.  043,  127  Fed. 
782;  In  re  Urban  and  Suburban  (D.  C,  N.  J.). 
12  Am.  B.  R.  087,  132  Fed.  140;  In  re  Warsban 
(C.  C.  A.,  Sth  Cir.),  16  Am.  B.  R.  072,  142  Fed. 
121,  where  no  efPort  was  made  to  vacate  for  a 
period  of  one  year;  In  re  Billing  (D.  C,  Ala.)* 
17  Am.  B.  R.  80,  145  Fed.  390.  where  motion  ta 
vacate  was  denied  because  the  time  for  aa 
appeal  had  elapsed. 

l4Mdies  in  making  applloaftloB. — Where  tii» 
adjudication  was  made  BCarch  28,  1907.  and  the 
order  to  show  cause  why  the  same  should  not 
be  vacated  was  entered  Aug.  2,  1907,  upon  the 
petition  of  a  creditor  who  had  no  notice  of  tha 
bankruptcy  proceeding  until  June  14,  1907,  kia 
delay,  there  being  no  intervening  rights,  is  la- 
suffldent  to  constitute  such  lachea  as  will  debar 
him  from  showing  that  the  whole  bankruptcy 
proceedings  were  invalid.  Matter  of  AltonwoiNl 
Park  Co.  (C.  C.  A.,  2d  dr.),  20  Am.  B.  R.  SI. 
100  Fed.  448.  Where  three  years  have  elapaed 
since  the  adjudication  of  a  husband,  the  wifa 
is  precluded  by  laches  from  appearing  and  eon- 
testing  the  allegations  of  Insolvency  In  tha 
petition.  Matter  of  Gibbons  (D.  C,  Waah.),. 
36  Am.  B.  R.  020,  223  Fed.  480. 
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tion  upon  a  voluntary  petition  because  of  the  bankrupt's  nou-reeidenee,'"  jet 
where  tlie  petition  all^;es  reeidence  and  the  creditor  ass^its  thereto  and  proves 
his  claim,  he  cannot  thereafter  move  to  vacate  the  adjudication.^  Creditors 
vho  adopt  the  petition  of  atockboldera  of  a  bankrupt  corporation  to  have  a 
voluntary  adjudication  vacated  and  dinniseed  have  no  right  to  contest  the  volun- 
tary adjudication."^*  A  voluntary  adjudication  may  be  vacated  where  no  aseeta 
are  shown  and  the  date  shows  that  the  petitioner  cannot  receive  a  discharge 
because  of  having  received  a  discharge  on  a  previous  voluntary  petition  within 
six  years.*"'' 

(4)  Not  to  be  attacked  collatbrallt. —  Where  the  record  shows  juris- 
diction, the  adjudication  is  subject  to  impeachment  only  by  a  direct  proceed- 
ing in  a  competent  court  and  may  not  be  attacked  collaterally  in  an  actim  bj 
tho  trustee  to  set  aside  a  preference,'"  nor  in  any  other  similar  action  or  pro- 
ceeding."^ 

a.  DXFAULTS. 
a.  When  the  jn^  i*  in  the  diitriot  ae  iMtiimj—  If  no  pleadings  are  filed 
on  or  before  the  last  day  for  filing,  the  judge  must  "  on  the  next  day,  if 
present,  or  as  soon  tbereaiter  as  practicable,  make  the  adjudioatioa  or  dismiss 
the  petition."  The  last  three  vrords  suggest  that,  in  default  cases,  the  judge 
is  required  to  do  more  than  grant  the  prayer  of  Ae  petititm;  he  must  examine 
the  petition  and  ascertain  whether  it  allies  facts  sufficient  to  bring  it 
wi^in  the  requirements  of  the  statute;  if  not,  he  should  dismiss  it,  not- 
withstanding the  bankrupt's  default.  Even  if  an  answer  is  filed  after  the 
time  to  file  it  has  expired,  hut  before  adjudication,  an  adjudication  on  default 
must  be  granted.^**  The  presence  of  the  judge  on  the  next  day  after  the 
time  to  plead  expires,  seema  to  make  an  immediate  adjudication  imperativa 
Otherwise,  it  must  be  aa  soon  thereafter  as  practicable.  The  failure  to  oontest 
the  petition  by  ooy  person  having  the  right  so  to  do  estafolishee  the  truth  of  its 
allegations,  and  an  adjudication  thereon  is  binding  as  against  everybody.*" 

th<  orlKlnal  decree  li  made  to  the  dIamlHal  of 
the  aiipcal.  Uoore  Btoi.  t.  Cowao  (Aik  Sup. 
CC),  in  A1&  ess.  M  Am.  B.  B.  Ml.  U  So.  nC 
tSte.  Pnad  pwp«trMcd  an  tha  bMikrapt  In 
eonoectloD  with  the  adjadlcatloii  la  not  •nS- 
_.  _..  ___,  —  _  ._,  —  dent.  UDlnt  It  Onlera  Into  the  order  of  adjudl- 
..  ..c.^  v...^  ,^,.  ....e  elupMd  ilnce  the  adju-  ration.  Uattm  of  8.  ft  S.  Mfir.  A  SbIm  Oo. 
aicatloD  of  a  huaband.  the  wile  la  preclnded  (D.  C.  Ohio),  SO  Am.  B.  R.  7S0.  24S  Fed.  1005. 
by  Uche*  from  appearing  and  eoateatlng  the  MT.  In  re  OIU  (D,  C,  Qa.(,  38  Am.  B.  R.  SS3, 
BlIefBtlon*  of  In«olTency  In  the  petition.    Matter       1S9  Fed.  «3. 

£*   Olbboni    (D.  C.   Waih.],  MS  Am.   B.   H.  620.       _  MJi.  Abbott  T.  WanchoUj^ etc.,  Co^C.  C.  A. 
tSB.  Tn  reFirat  Nat.  Bank  of  Belle  Foorcbs      „.  „„„....„.  .„   >.     ■ 

i£-..^iAv^''  ^'il  "*>".■  ^  5-  ^-  ?'*u}'^  881.  W  ^-  »■  *■»«.  ife- 

Fed.  64;  Id  re  Uarlon  Contract  *  Conatrnctlon  m   t_  _  t......    m    f     i      nA   n.  k    ii    i_ 

Co.  <D.  C.  Kt.).  22  An.  B.  B.  81.  108  Fed.  «18:  r*^  IS,    m^    iS'  '  *' 

""—  of  Rodrlenea  (D.  C.  Porto  Klco).  M  Am.  ^-  ""  ^  ^  ?™Jr "        ...        «t,.  w     w 

«i.    ,n  n  *..    d'..>    -.m  ViKBtliis  Bad   ■etUn*   Hide.— Where   a    bank- 

s    ..ui    «u    Buusn    ui    lue  '"P'     ""     '     mOtlOD     tO     TICBtO     BQ     adjQdlcatlOQ 

.e  to  permit  a  creditor  entered  upon  It«  default  and  to  qnaab   aerrtes 

to  attack  an  adjudication  where  the  motion  la  "^  the    petition    and    anbpoana,    anpported    by 

Bret  made  aercn  weeka  after  (he  tiling  of  the  "'"   "'   ''•'-   i"'i' ■il'^i'.   upon  the  eroand  that 

petition  and  tbe  appointment  of   recelvera.  and  ;     ■"                 ,    '        ,             at  tho  time  an  offlcer 

live  weeka  after  tbe  adfudlnitlon,  and  the  cred-  '■„,',       ■'''■'''     '■'■"■'  '■'■!■' ■    Is    oppoaed    »/    "n 

ttora   were   awore  of  the   flllne  of  the   petition  nmdnvli    un    b.Half  of  Ilie  petltloDlaK  creditor* 

witbtn    forty-elKht    bonra    theretftar.    and    tbe  <liica[loiiliiK    tbo   good    fnlth   of  the   reslKnatlon 

BdmlnlBlnitlon  of  the  eatute  had.  In  the  mean-  ""y   Ihe   person   aerved.  nnj  the  court  bItcb  tb; 

time,  proceeded  without  objection.     In  re  FIrat  ban"T"Pt  Ore  days  within  which  to  appear  and 

Nnt.  Bank  of  BeUe  Foprche  (C.  C.  A.,  Stb  Clr.).  Vieai   to  the    petition.  fnUlng  to  do  which,  the 

18  Am.  B.  H.  200,  IH2  Fed.  204.  J'^^'    "t    ndjudinitlon     la    to    aUnd      and    th» 

n«.  In   re   Lennoi    (D.  C,  Maaa.),  21  Am.  B.  bankrupt     fnlla     to     apppwr.     the     ad]udlcntlon 

R.  922    ISl  Fed    <28  Hhould   Blnnrl.     Wnlter  of  Sntter  Hotel   Co.    tC. 

Rffert  of  .p^l^Hnder  aertlon  1-n  (2)  of  the  C, *  -  0th  Clr.),  30  Am.  B  H  820,  2"  Fea.  MJ- 
bankruptcy  act  deflning  "adjudlcaflon."  the  ,^'^-  ?"".'"'~^.'''''l"  .*  ^- -jJ^'ITJ  J^' 
— T,  appeal  and  the  dlarala™!  of  jf^  C.  A.,  Bth  Clr.l,  iO  Am.  B.  R.  T32.  24^  Fed. 
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b.  Where  the  judge  is  absent. — ^If  tke  judge  is  not  within  the  district  or 
division  the  day  after  the  time  to  plead  expires^  the  clerk  must  '^  forthwith 
refer  the  case  to  the  referee."  "  Division  of  the  district "  here  means  the 
divisions  into  which  some  of  the  Federal  districts  are  divided  by  the  general 
law,  and  not  the  referee  districts.^**  This  is  done  by  an  order  of  reference 
substantially  in  the  words  of  Form  No.  15.  On  its  receipt,  the  fimctions  and 
duties  of  the  judge  as  to  making  the  adjudication  or  dismissing  the  petition 
devolves  on  the  referee.^^ 

X.  TRIALS  IN  VOLUNTARY  CASES. 

a.  In  general. —  Subsection  g  provides  that  upon  filing  a  voluntary  petition 
the  judge  shall  hear  the  petition  and  make  the  adjudication  or  dismiss  the 
petition.  The  practice  here  is  the  same  as  where  default  was  made  in  an 
involuntary  case,  and  no  pleading  had  been  filed  in  opposition  to  the  petition 
on  the  last  day  for  filing.  The  judge,  if  in  the  district  or  division,  must 
adjudicate  or  dismiss;  if  he  is  absent,  the  derk  must  forthwith  refer  the 
case  to  the  referee,  who  then  proceeds  in  the  stead  of  the  judga  It  seems 
that  an  answer  cannot  be  interposed  to  a  voluntary  petition.^^  While  creditors 
may  contest  any  petition  in  involuntary  bankruptcy,  no  provision  is  made  by 
the  Bankruptcy  Act  for  contesting  a  petition  in  volimtary  bankruptcy .^^  The 
.proper  method  of  attack  is  bv  petition  or  motion  to  set  aside  the  adjudication.**** 
A  motion  to  set  aside  an  adjudication  may  be  gi*anted  where  a  bankrupt 
at  the  time  of  filing  the  petition  had  not  resided  within  the  district  tho 
required  length  of  time,  but  the  proceedings  will  be  continued  under  a  seoood 
.order  of  adjudication,  where  when  the  motion  was  made  the  bankrupt  had 
resided  in  the  district  a  sufficient  time  to  give  the  court  jurisdiction.**^ 
.  b.  Voluntary  petition  while  involuntary  petitiom  pending.— -There  was  some 
doubt  under  the  former  law  whether  a  debtor,  against  whom  a  creditor^ 
peftition  was  pending,  could  be  adjudicated  on  his  voluntary  petition  subse- 
!quently  filed.*^^  And  this,  even  though  under  that  law  petitions  could  be  dis- 
missed by  consent  and  without  a  general  notice  to  creditors.  Under  the  present 
law  it  seems  well  established  that  the  praidency  of  an  involimtary  petition  will 
Tiot  prevent  an  insolvent  debtor,  prior  to  adjudication  thereon,  from  filing  a 
Voluntary  petition.***  The  tendency  of  the  decisions  is  to  adju^cate  on  the 
voluntary  petition  and,  by  subsequent  steps,  protect  the  rights  of  the  petition- 
ing creditors  fiowing  from  their  earlier  petition.***  A  voluntary  proceeding 
takes  precedence  over  an  involuntary  proceeding  commenced  in  another  dia- 


tcvg.  21  Am.  B.  R.  840;  In  re  New  York  Tannel 
Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  H.  681,  104 
Fed.  284. 

^n  order  of  adjndleation  entered  ftcaintt  a 
eorporation  upon  its  default  will  be  vacated 
upon  the  petition  of  interested  parties  to  enable 
tbem  to  raise  the  question  whether  the  cor- 
poration is  subject  to  adjudication  as  a  bank- 
rupt* and  the  receiver  of  the  corporation  having 
no  knowledge  of  such  adjudication  may  move 
to  vacate  It.  In  re  Hudson  River  Elec.  Power 
Co.  (D.  C,  N.  Y.).  21  Am.  B.  R.  915,  167  Fed. 
988.  See  same  matter  (D.  C,  N.  Y.),  23  Am.  B. 
R.  191,  178  Fed.  934,  affd.  25  Am.  B.  R.  604,  183 
Fed.  701. 

Fraud  of  bankrupt. — The  fact  that  an  insol- 
vent debtor  filed  a  voluntary  petition  in  bank- 
ruptcy, with  knowledge  that  his  mother,  who 
had  made  her  will  in  his  favor,  could  live  only 
a  few  days,  is  not  a  sufficient  ground  for 
fictting  aside  the  adjudication.  Matter  of 
Swift  (D.  C,  Ga.),  44  Am.  B.  R.  211,  250  Fed. 
012. 


No  dlsdiargeable  debt. — ^When  the  fact  Ifl 
brought  to  the  attention  of  the  court  that  the 
bankrupt's  petition  discloses  no  debt  that 
would  be  barred  by  a  discharge,  it  is  within 
its  discretion  to  vacate  the  adjudication  and 
dismiss  the  petition.  Blackstock  v.  Blackstock 
(C.  C.  A.,  8th  ar.),  46  Am.  B.  R.  192,  266  Fed. 
240. 

240.  In  re  Scott  (D.  C,  Mass.),  7  Am.  B.  R. 
89,  111  Fed.  144. 

241.  In  re  Hintse  (D.  C,  Mass.),  13  Am.  B.  R. 
721,  134  Fed.  141. 

241a.  Matter  of  United  Grocery  Co.  (D.  C, 
Fla.),  89  Am.  B.  R.  601,  239  Fed.  1016. 

241b.  Matter  of  Nash  (D.  C.  W.  Va.),  41  Am. 
B.  R.  667,  240  Fed.  376. 

242.  Huttig  Mfg.  Co.  V.  Bdwards  (C.  C.  A., 
8th  Cir.).  20  Am.  B.  R.  849,  160  Fed.  619,  citing 
Michaels  v.  Post,  21  Wall.  308,  22  L.  Bd.  620; 
Sloan  V.  Lewis,  22  Wall.  160,  22  L.  Bd.  882. 

243.  Gilbertson  v.  United  States  <C.  C.  A.,  7th 
Clr.),  22  Am.  B.  R.  32.  168  Fed.  672.  See  eases 
digested  Am.  Bankr.  Dig.,  f  280. 
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trict^  especially  where  the  basis  of  the  jurisdiction  in  the  voluntary  proceeding, 
the  domicile  or  residence  of  the  bankrupt,  has  been  clisarly  eetablished,  while 
the  basis  of  the  involuntary  proceeding,  the  principal  place  of  business  of  the 
bankrupt  is  doubtful.^" 


XL  OSDBR  OF  SEFBSSNCE  AND  EFFECT. 

Under  this  section  two  facts  must  exist  in  order  to  warrant  the  clerk  in  refer- 
ing  the  case  to  the  referee,  viz. :  ( 1 )  That  no  pleadings  have  been  filed  within 
the  time  provided  for  pleading;  (2)  the  absence  of  the  judge  from  the  districty 
or  the  division,  ^^  on  llie  next  day  after  the  last  day  on  which  pleadings  may 
be  filed."  In  view  of  the  terms  of  clause  ''  d  "  of  the  section,  the  requirement 
that  ''  no  pleadings  have  been  filed  "  should  be  construed  to  mean  no  plead* 
ings  in  opposition  to  the  petition,  and  the  fact  that  an  answer  confessing  the 
dilations  of  the  petition  has  been  filed  ought  not  to  be  a  legal  obstacle  to  the 
reference  of  a  case  by  the  derk  to  the  referee.^**  The  order  of  reference 
required  under  subsections  /  and  g,  where  the  judge  is  absent  from  the  district  or 
division  of  the  district  in  which  the  petition  is  filed  or  pending,  should  be  in 
the  form  prescribed  by  Form  No.  16.**  If  made  after  adjudication.  Form 
No.  14  is  applicable;^''  it  has  been  held  that  such  an  order  may  be  made  by 
the  deputy  clerk,  the  act  of  signing  being  ministerial  and  not  judicial.*®  This 
order  and  a  copy  of  the  petition  and  sdbedules  in  volimtary  cases,  and  of  the 
petition  at  least  in  involuntary  cases,  must  be  sent  by  mail  or  delivered  per- 
sonally by  the  clerk  to  the  proper  referee,  The  order  fixes  a  day  on  which  the 
bankrupt  must  appear  and  after  which  the  referee  shall  have  jurisdiction. 
This  should  usually  be  the  following  day.  It  is  thought,  however,  that  the 
referee  has  complete  jurisdiction  the  moment  the  order  is  made;  Form  No.  14, 
to  this  extent  at  least,  is  not  in  accord  with  the  law.  In  effect  the  referee  then 
becomes,  as  to  that  OTOceding,  a  court  of  original  jurisdiction,**  and  the  judge 
a  court  of  appeal.*^     After  reference  to  the  referee,  the  practice  on  both 


Collateral  attack. — The  ground  of  an  adjudi- 
cation cannot  be  collaterally  attacked,  for  as  to 
the  bankrupt  and  the  creditors  the  adjudica- 
tion is  as  binding  as  a  Judgment  inter  partes 
upon  due  hearing  in  a  court  of  competent  Juris- 
diction. In  re  Hecox  (C.  C.  A.,  8th  dr.),  21 
Am.  B.  R.  814,  164  Fed.  823;  In  re  Dempster 
(C.  C.  A.,  8th  Cir.),  22  Am.  B.  R.  751,  172  Fed. 
853. 

Federal  courts  have  exclusive  Jurisdiction  to 
adjudge  a  person  a  bankrupt  and  to  appoint  a 
receiver,  and  where  the  order  of  a  Federal 
court  is  irregular,  improvident,  or  unauthorised, 
it  should  be  corrected  or  Questioned  in  that 
forum  and  not  in  the  State  court  by  coUateral 
attack.  Moore  Bros.  v.  Cowan  (Sup.  Ct.,  Ala.)i 
173  Ala.  636,  26  Am.  B.  R.  902,  66  So.  903.  A 
decision  of  the  bankruptcy  court  sustaining 
an  involuntary  petition,  although  erroneous,  is 
conclusive  unless  reversed  or  vacated,  and  can- 
not be  attacked  in  a  suit  to  restrain  attach- 
ment proceedings  brought  against  the  bank- 
rupt. Larkln-Green  Logging  Co.  t.  Sabin  (C. 
C.  A.,  9th  Clr.),  35  Am.  B.  R.  86,  222  Fed.  814. 
An  adjudication  cannot  be  attacked  collaterally 
on  the  ground  that  the  principal  place  of  busi- 
■ess  of  the  bankrupt  was  not  In  the  district. 
Rossell  Bros.  v.  Continental  Coal  Corp.  (D.  C, 
Ky.),  38  Am.  B.  R.  31,  236  Fed.  343,  affd.  «iil> 
nom.  Matter  of  Continental  Coal  Corporation 
(C.  C.  A.,  6th  Clr.),  88  Am.  B.  R.  168.  238  Fed. 
118. 


In  a  criminal  pros««atloii  for  the  conceal- 
ment of  assets  from  the  trustee,  the  defendant 
cannot  attack  the  adjudication  upon  the  ground 
that  it  was  made  by  the  referee  when  the  Judge, 
in  fact,  was  not  absent  from  the  district,  if  the 
urder  of  reference  recites  his  absence.  Gilbert- 
son  V.  U.  S.  (C.  C.  A.,  7th  Clr.),  22  Am.  B.  R. 
32,  168  Fed.  672. 

244.  Bray  v.  Cobb  (D.  C,  N.  Car.),  1  Am.  B. 
R.  153,  01  Fed.  102;  for  effect  of  such  adjudi- 
cation, see  In  re  American  Brewing  Co.  (0.  0. 
A.,  7th  Cir.),  7  Am.  B.  R.  463,  112  Fed.  752. 

245.  In  re  Billing  (D.'C,  Ala.),  17  Am.  B.  B. 
80,  146  Fed.  896. 

246.  Compare  In  re  Polakoff  (Ref.,  N.  T.),  1 
Am.  B.  R.  358. 

247.  See  discussion  under  Section  Thirty-eight 
of  this  work. 

246.  In  re  Jehu  (D.  C,  Iowa),  2  Am.  B.  R. 
498,  94  Fed.  638. 

249.  Matter  of  Pennington  &  Co.  (D.  C,  Ky.), 
35  Am.  B.  R.  832,  228  Fed.  888. 

248s.  Matter  of  Nash  (D.  C,  W.  Va.),  41  Am. 
B.  R.  667,  249  Fed.  876,  citing  CoUier  on  Bank- 
ruptcy (11th  Ed.),  484. 

200.  In  re  Tully  (D.  C,  N.  T.),  19  Am.  B.  R. 
604,  166  Fed.  634. 

261.  In  re  Flanagan,  Fed.  Cas.  4,860:  In  re 
Stewart.  Fed.  Cas.  18,419;  In  re  Canfleld,  Fed. 
Cas.  2,380.  Compare  In  re  Mussey  (D.  C, 
Mass.),  3  Am.  B.  R.  692,  99  Fed.  71. 
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Toluntarj  and  involuntary  proceedings  is  identical,  and  is  diacuseed  under 
diiferent  sections  of  this  work.^ 


t6S.  See  p.  478,  ante,  and  under  Section  Fifty- 
nine,  po9t, 

208.  Matter  of  Pennington  A  Co.  (D.  C,  K7.), 
36  Am.  B.  R.  832,  228  Fed.  888. 

Rights  of  petitioning  ereditors.— Thus  it  !• 
stlU  an  open  question  whether  an  adjudication 
can  be  made  on  the  voluntary  petition  at  once, 
reaerying  to  the  petitioning  creditors  the  right 
to  bring  forward  their  proceeding  and  con- 
solidate as  of  the  date  they  filed  (see  In  re 
fitegar  [D.  C,  Ala.],  7  Am.  B.  R.  666,  118  Fed. 
978),  or  whether  adjudication  must  be  with- 
held until  the  notice  is  given  (In  re  Dwyer 
lb.  C,  N.  Dak.],  7  Am.  B.  R.  632,  112  Fed. 
777).  The  former  seems  the  wiser  practice. 
Otherwise  gresf  injury  to  assets  may  result 
trom  the  delay.  See  also  In  re  Waxelbaum  (D. 
C.  N.  Y.),  8  Am.  B.  R.  892,  06  Fed.  680. 

264.  Matter  of  Pennington  &  Co.  (D.  C,  Ky.), 
86  Am.  B.  R.  832,  228  Fed.  888. 

266.  Matter  of  Sage  (D.  C,  Mo.),  86  Am.  B. 
R.  486,  224  Fed.  626.  In  this  case  it  appeared 
that  on  the  sixth  day  after  a  petition  in  bank- 
ruptcy was  filed,  the  bankrupt  appeared  and 
filed  an  answer,  admitting  the  substantial  aUe- 
cations  of  the  petition,  and  consenting  that  he 
be  adjudged  a  bankrupt,  and  asking  that  the 
case  be  at  once  referred  to  the  referee,  and  the 
clerk,  without  Issuing  a  subpoena  fixing  the 
return  day  or  finding  or  specifying  that  the 
Judge  was  absent  "on  the  next  day  after  the 
last  day  on  which  pleadings  may  be  filed,"  as 
required  by  section  18  of  the  Bankruptcy  Act, 
found  and  recited  in  his  order  of  rnerence 
that  the  Judge  was  absent  "at  the  time  of  the 
filing  of  the  petition."  It  was  held  that 
although  the  procedure  was  irregular  the 
defects  were  not  Jurisdictional  and  did  not 
render  the  adjudication  subject  to  collateral 
attack. 


256.  Absenoe  •f  dlstrlet  Jndge^-That  an  ordtr 
of  reference  in  a  voluntary  bankruptcj  redte* 
the  absence  of  the  district  Judge  from  the 
district  does  not  affect  the  Juris  dUction  of  tte 
bankruptcy  court,  acquired  upon  the  flllnf  of 
the  petition,  to  adjudige  the  petitioner  a  bisk- 
rupt ;  such  recital  relates  only  to  the  course  of 
procedure  within  the  Jurisdiction  of  the  cooit 
and  is  not  open  to  collateral  attack.  Gilbert- 
son  T.  United  SUtes  (C.  C.  A.,  7th  Cir.),  22  Am. 
B.  R.  82,  168  Fed.  672. 

267.  In  re  Bellamy,  Fed.  Gas.  1,268. 

268.  GllberUon  t.  I7nited  SUtes  (C  C  A.  Ttk 
Cir.),  22  Am.  B.  R.  82,  168  Fed.  671  Centre: 
Bray  t.  Cobb  (D.  C,  N.  Car.),  1  Am.  B.  B.  151 
01  Fed.  102. 

206.  General  Order  XII.  See  also  under  Sec- 
tions Thirty-eight  and  Thirty-nine. 

266.  See  General  Order  XXVII. 

S61.  Praetlee  after  referenoe.— For  notice  of 
the  first  meeting  and  how  given,  see  Btnkr. 
Act,  I  68;  for  proceedings  at  first  meetiiig,  M 
11  66,  66.  General  Orders  IV.  XXY;  for  proof 
of  claims,  see  |  67,  General  Order  XXI;  fer 
appointment  and  qualification  of  trasteee,  we 
ii  46,  46,  General  Orders  XIII,  XIY,  XV,  XVI: 
for  bond  of  trustee  and  effect  when  certifiod 
copy  recorded,  see  H  21-e,  60;  for  examlnatioi 
of  the  bankrupt,  see  ||  7(0),  21-a,  Geaenl 
Order  XXII;  for  setting  aside  of  exemptioDi, 
see  i  6,  (General  Order  ZVII;  for  duUei  of 
trustee,  see .  I  47,  General  Order  XYII;  for 
appointment  of  appraisers,  see  i  70-b ;  tor  eakf 
of  asseto,  see  if  68-a(4).  70-b,  General  Order 
XVIII;  for  stays,  see  H  2(15).  11;  for  declart- 
tion  and  payment  of  dividends,  see  i  66:  for 
final  meetings,  see  ||  67-f,  68-a(6),  etc. 
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JURY  TRIALS 

§  19.  Jury  Triab. — a  A  person  against  whom  an  involuntary  peti- 
tion has  been  filed  shall  be  entitled  to  have  a  trial  by  jury,  in  respect 
to  the  question  of  his  insolvency,  except  as  herein  otherwise  provided, 
and  any  act  of  bankruptcy  alleged  in  such  petition  to  have  been  com- 
mitted, upon  filing  a  written  application  therefor  at  or  before  the 
time  within  which  an  answer  may  be  filed*  If  such  application  is 
not  filed  within  such  time,  a  trial  by  jury  shall  be  deemed  to  have 
been  waived. 

&  If  a  jury  is  not  in  attendance  upon  the  court,  one  may  be  specially 
summoned  for  the  trial,  or  the  case  may  be  postponed,  or,  if  the  case 
is  pending  in  one  of  the  district  courts  within  the  jurisdiction  of  a 
circuit  court  of  the  United  States,  it  may  be  certified  for  trial  to  the 
circuit  court  sitting  at  the  same  place,  or  by  consent  of  parties  when 
sitting  at  any  other  place  in  the  same  district,  if  such  circuit  court 
has  or  is  to  have  a  jury  first  in  attendance. 

e  The  right  to  submit  matters  in  controversy,  or  an  alleged  offense^ 
under  this  act,  to  a  jury  shall  be  determined  and  enjoyed,  except  as 
provided  by  this  act,  according  to  the  United  States  laws  now  in  force 
or  such  as  may  be  hereafter  enacted  in  relation  to  trials  by  jury. 


Aaalogovs  proTittom:    In  U.  8.:    At  to  Jiuy  triab  in  iiiToliiiitary  proceedings.  Act  of 
1867,  if  41,  42,  K.  S.,  i  6026;   Act  of  1841,  |  1;  As  to  jury  trials  upon  specificatioM 
filed  against  a  discharge,  Act  of  1867,  |  81,  R.  S.,  |  6111;  Act  of  1841,  f  4;  As  to 
trials  of  issues  of  fact  in  the  district  oourt,  B.  S.,  |  566;  As  to  trials  of  issaei 
of  fact  in  the  circuit  courts  R.  8.,  If  648.  649. 
In  Eng.:     Act  of  1883,  (  102(3),  General  Rules  04-97. 
In  Can.:    None. 
CrcKM,  references:    To  the  law:    Acts  of  bankruptcy,  i  3. 

Adjudication  where  facts  are  controTerted,  (  18^ 
BepoBitions  may  be  taken;  notices,  |  21-b,  c. 
Reference  of  cases  after  adjudication,  |  22. 
Who  may  file  petitions,  §  59. 
Insolyency  when  preferences  were  given,  |  60-b. 

Recovery  of  property  transferred  while  bankrupt  was  insolvent,  |  67«eb 
To  the  Forms:    Order  for  jury  trial.  Form  No.  7. 

See  Hagar  and  Alexander's  Bankruptcy  Forms  (2d  Ed.),  Nos.  22,  23. 
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SYNOPSIS  OF  SBCTION. 


JURY  TBIAIB 

I.  Jwy  Trial  in  Contested  Adjudications,  488. 

a.  Comparative  legislaiion,  488. 

b.  Jury  trial;  when  granted^  488. 

c.  Haw  jury  trial  demanded,  489. 

d.  Effect  of  failure  to  demand,  490. 
n.  How  a  Jury  is  Obtained,  490. 

a.  In  general,  490. 

b.  The  trial,  490. 

JSL  Trial  by  Juzy  of  Offenses  or  Otiier  Controvefries,  40L 

a.  Meaning  of  ihe  subeection,  491. 

b.  Jury  trials  on  contested  discharges,  491. 


I.    JUST  TRIAL  nr  C0NTB8TSD  ADJin>ICATION& 

a.  ComparatiYe  legiilatioii. —  In  England,  a  juiy  trial  in  bankruptcy  pia- 
oeedingB  is  always  discretionaiy,^  but,  where  the  facts  are  disputed,  will  usually 
be  granted.^  Under  the  law  of  1841,  trial  by  jury  could  be  demanded  by  the 
debtor  within  ten  days  after  a  decree  adjudging  him  a  bankrupt  ^'  to  ascertain 
the  facts  of  such  bankruptcy.'*  •  By  the  law  of  1867,  the  demand  must  have 
been  made  in  writing  on  the  return  day,  and  then  the  jury  was  "  to  ascertain 
the  fact  of  such  alleged  bankruptcy.''  *  There  is  no  provision  in  the  Canadian 
act  r^arding  jury  trials. 

b.  Jury  triab;  when  granted. —  The  present  law  clearly  limits  the  issues  ta 
be  submitted  to  a  jury  to  two;  (a)  the  question  of  insolvency  and  (b)  whether 
the  alleged  act  of  bankruptcy  has  been  committed.^  It  is  not  thou^t,  however^ 
that  tiiis  precludes  the  jury  from  passing  on  any  other  pertinent  question,  as^ 
whether  the  alleged  bankrupt  was  domiciled  within  the  district  the  required  time^ 
or  whether  a  petitioning  creditor  has  a  provable  debt,  or  whether  the  debtor  is 
in  one  of  the  excepted  classes  not  amenable  to  involuntary  bankruptcy,  pro- 
vided the  judge  submits  sudi  an  issue  to  them.*  Subsection  a  merely  dedarea 
on  what  issues  in  a  contested  adjudication  trial  by  jury  is  a  matter  of  ri^t 


1.  Eng.  Act  of  Bankruptcy  of  1888,  i 
102(3). 

a.  In  re  Carvill,  1  MorreU,  160. 

8.  Act  of  1841,  §  1. 

4.  Act  of  1867,  i  41. 

6.  Day  v.  Beck,  etc.,  Co.  (0.  C.  A.,  5th 
Cir.),  8  Am.  B.  R.  176,  114  Fed.  834;  In  re 
Christensen  (D.  C,  Iowa),  4  Am.  B.  R.  99, 
101  Fed.  802;  Simonson  t.  Sinaheimer  (C. 
C.  A.,  7th  ar.),  3  Am.  B.  R.  824,  100  Fed. 
426;  Bernard  v.  Abel  (0.  C.  A.,  9th  Cir.), 
19  Am.  B.  R.  383,  389,  156  Fed.  649;  citing 
Collier  on  Bankruptcy  (6th.  ed.),  267. 

General  assignment. — Where  a  petition  in 
iuToluntary  bankruptcy  aUeges  tnat  within 
ihe  four  months'  period,  the  alleged  bankrupt 
made  a  general  asaignment  for  the  benefit  of 


creditora,  and  the  answer  denies  each  and 
every  allegation  of  the  petition,  and  a  de- 
mand for  a  jury  triid  is  filed  therewith,  the 
alleged  bankrupt  is  entitled  to  a  jury  trial 
of  the  question  whether  he  has  made  such 
general  assignment.  Day  y.  Beek,  etc..  Hard- 
ware Co.  (C.  C  A.,  6th  Cir.),  8  Am.  B.  R- 
175,   114  Fed.  834. 

6.  See  McNaughton  v.  Osgood,  114  N.  Y. 
674;  Mcdure  v.  Gibbs,  167  N.  Y.  418;  Bar- 
ton T.  Barbour,  104  U.  S.  126,  26  L.  Ed.  672 ; 
In  re  Neasmith  (C.  C.  A.,  6th  Cir.),  17  Am. 
B.  R.  128,  147  Fed.  160;  Oil  Well  Supply^ 
Co.  V.  HaJl  (C.  C.  A.,  4th  Cir.),  11  Am.  B. 
R.  738,  128  Fed,  876;  In  re  Farthing  (D.  C.,. 
No.  Oar.),  29  Am.  B.  R.  732,  202  Fed.  667. 
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The  right  to  a  jury  trial  in  respect  to  the  questions  specified  upon  applica- 
tion of  the  person  against  whom  an  involuntary  petition  has  been  filed,  as 
provided  in  this  section,  is  absolute  and  cannot  be  withheld  at  the  discretion 
of  the  court^  In  that  respect  it  differs  from  the  trial  of  an,  issue  out  of 
chancery,  which  a  court  of  equity  is  not  bound  to  grant^  nor  bound  by  the 
verdict  if  such  trial  be  granted*^  Acts  of  bankruptcy  are  used  in  this  con- 
nection, as  they  are  set  forth  in  a  preceding  section  of  the  statute,  and  are 
thus  given  a  definite  meaning.  Whether  one  be  chiefly  engaged  in  farming 
has  no  relation,  within  this  meaning,  to  any  act  of  bankruptcy ;  and  like  other 
jurisdictional  questions  is  for  the  court.^  Subsection  a  does  not  confer  upon 
a  petitioning  or  answering  creditor  the  right  to  a  trial  by  jury  of  an  issue 
pertaining  to  allied  acts  of  bankruptcy  or  the  insolvency  of  the  alleged  bank- 
rupt.^ The  right  is  confined  to  the  debtor ;  but  a  debtor  cannot  bring  in  issue 
before  a  jury  tibe  intention  alone,  with  which  he,  while  insolvent,  permitted  a 
•creditor  to  have  a  pref erenca^  Upon  motion  the  issues  will  be  limited  to  the 
insolvency  of  the  alleged  bankrupt  and  the  act  of  bankruptcy  diarged  in  the 
petition  to  have  been  committed.  ^  The  issue  of  insolvency  involves  the  ques- 
tion of  a  fair  valuation  of  the  bankrupt's  property,  and  the  validity  and 
amount  of  petitioners'  claims.^  The  question  as  to  whether  an  alleged  bank- 
rupt is  a  partner,  when  decisive  of  the  question  of  his  solvency,  must  be  kept 
open  for  the  jury."  Where  the  issue  is  insolvency,  the  burden  is  upon  the 
petitioning  creditors.^  The  question  of  an  alleged  bankrupt's  insanity  may 
be  submitted  to  the  jury  as  an  essential  part  of  the  defense  that  he  did  not  com- 
mit an  act  of  bankruptcy.^*  Where  the  bankruptcy  court,  having  exclusive 
jurisdiction,  also  has  custody  of  certain  money,  and  the  distribution  of  the 
fond  is  the  only  issue  before  the  court,  tiiere  is  no  question  imder  the  Bank- 
ruptcy Act  or  other  law,  to  be  submitted  to  a  jury  for  determination." 

0.  How  jury  trial  demanded. —  The  demand  must  be  by  a  written  application. 
No  form  is  prescribed,^^  but  any  statement  signed  by  the  bankrupt  and  indi- 
•cating  the  demand  will  be  sufficient.  If  the  application  is  granted,  an  order 
substantially  in  Form  'No.  7  should  be  entered  by  the  derk.  Such  an  applica- 
tion can  be  made  only  by  ^*  a  person  against  whom  an  involuntary  petition 
has  been  filed;"  thus  an  answering  creditor  has  not  the  right  to  a  jury  trial, 
'even  on  the  two  specified  questions.^^    The  application  must  be  made  within 


7.  EUiott  ▼.  Torapner,  187  U.  8^  S27,  9 
Am.  B.  R.  60,  47  L.  Ed.  200;  Day  v.  Be(^ 
•^  Gr^gg  Hardware  Co.  (O.  C.  A.,  6th  (^r.), 
8  Am.  B.  R.  176,  114  Fed.  834. 

8.  EUiott  V.  Toeppner,  187  IT.  S.  327,  9 
Am.  B.  R.  60,  47  t.  Ed.  200.  But  see  Oil 
WeU  Supply  Co.  v.  Hall  (C.  a  A.,  4th  Cir.), 
11  Am.  6.  R.  738,  128  Fed.  876,  holding  that 
where  a  district  court  certifies  a  case  to  the 
circuit  court  for  trial  by  jury,  after  such  a 
trial  had  been  waived,  the  verdict  is  ad- 
visory and  may  be  disregarded. 

8.  Stephens  ▼.  Merchants  Bank  (G.  €.  A., 
7th  dr.),  18  Am.  B.  R.  660,  164  Fed.  341. 

10.  In  re  Herzikopf  (C.  C.  A.,  9th  Cir.), 
-9  Am.  B.  R.  746,  121  Fed.  644. 

11.  In  re  Harris  (D.  C,  Ala.),  19  Am. 
B.  R.  204,  166  Fed.  876. 


12.  Moras  v.  Franklin  Coal  Co.  (D.  C, 
Penn.),  11  Am.  B.  R.  423,  126  Fed.  998. 

18.  fichloss  ▼.  StreUow  A  Co.  (a  C.  A., 
3d  Cir.),  19  Am.  B.  R.  369,  166  Fed.  663. 

14.  In  re  Neaamith  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  128,  147  Fed.  160;  Buffalo 
MilUng  Oo.  ▼.  Lewisburg  Dairy  Co.  (D.  C. 
Pa.),  20  Am.  B.  R.  279,  169  Fed.  319. 

16.  M<43owan  v.  Knittel  (G.  C.  A.,  3d 
Gir.),  16  Am.  B.  R.  1,  137  Fed.  463,  1,016. 

la  In  re  "Wlard  (D.  G.,  N.  J.),  20  Am.  B. 
R.  482,  161  Fed.  766. 

17.  Matter  of  Gibbona  (B.  C.,  Wash.),  35 
Am.  B.  R.  620,  225  Fed.  420. 

18.  See,  however,  "  Supplementary  Forms," 
post;  Hflgar  and  Alexander's  Bankruptcy 
Forms,  2d  Ed.  No.  22. 

19.  See  Bankr.  Act,  |  18-b. 
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five  days  after  the  return  day.  If  there  has  been  a  general  extension  of  time 
to  plead,  it  seems  that  a  demand  filed  after  the  original  day  to  plead,  but  before 
the  extension  of  time  expires,  will  be  too  late.^ 

d.  Effect  of  failure  to  demand. —  It  is  dear  that,  if  no  application  for  a  jury 
trial  is  filed  within  the  time  limited,  the  right  is  waived.^^  At  the  same  time, 
even  after  such  a  waiver,  an  issue  or  issues  of  fact  may  be  framed  and  sent 
to  the  jury,  though  the  court  in  that  event  will  liuc  bo  bound  by  its  fincllng^ 
and  error  is  not  predicable  on  the  court's  remarks  or  its  charge  to  the  jury.*^^ 
Where,  however,  the  proceeding  is  only  constructively  involuntary,  as  some 
partnership  proceedings,  and  the  case  has  already  been  referred  to  the  referee, 
the  time  does  not  expire  until  the  day  set  for  the  hearing.**  Where  a  stipu- 
lation ia  entered  into  by  the  attorneys  of  the  parties  in  interest,  waiving  trial 
by  jury  and  submitting  the  case  to  the  trial  judge,  he  is  constituted  an  arbi- 
trator, and  his  decision  will  not  be  disturbed  where  theire  ia  evidence  to 
support  it.*« 


IL    HOW  A  JURY  IS  OBTAUffSD. 

a.  In  general. —  Aa  under  the  former  law,  perhaps  before  and  certainly 
after  the  amendatory  act  of  1874,**^  the  trial  may  be  had  at  a  stated  term  which 
has  a  jury  in  attendance,  or  before  a  special  jury  called  for  that  purposa* 
But  the  statute  does  not  specify  how  such  a  special  jury  is  to  be  paid,  and 
this  clause,  in  actual  practice,  will  be  found  of  little  avail.  The  additional 
clause^  permitting  the  certification  of  the  cause  to  a  circuit  court^  is  of  no 
force  since  the  abolishment  of  that  court  by  the  judicial  coda 

b.  The  trial. —  The  trial  before  a  jury  is  conducted  and  subject  to  the 
immemorial  rules  surrounding  a  trial  at  common  law.^  The  right  to  intro- 
duce evidence  by  way  of  deposition  is  unquestioned,^  and  the  method  of  taking 
evidence  is  further  suggested  by  the  equity  rules.^  The  judge  can  take  the 
case  from  the  jury  by  directing  a  verdict^  if  no  question  of  fact  develops,  or 
he  can  set  the  verdict  aside.^  If  each  party  asks  the  court  to  direct  a  verdict 
in  his  favor,  it  is  equivalent  to  a  request  for  a  finding  of  facts,  and  if  the  court 
directs  the  verdict,  both  parties  are  concluded  on  such  findings.'^  As  haa 
already  been  suggested,  he  can  submit  issues  to  them,  other  than  those  peculiarly 


to.  COntnlt  Bray  t.  Cobb  (D.  C,  N.  Car.),  1 
Am.  B.  R.  158,  01  Fed.  102. 

21.  In  re  NeaBmitli  (C.  C.  ▲.,  6th  Clr.),  17  Am. 
B.  B.  128,  147  Fed.  100;  OU  WeU  Supply  Co.  y. 
HaU  (C.  C  A.,  4tli  Cir.),  11  Am.  B.  K.  738.  128 
Fed.  87S. 

liAohes. — ^Where  a  bankrupt  did  not  demand 
a  Jury  trial  in  his  answer  but  filed  a  separate 
demand  on  the  second  court  day  thereafter, 
the  court  did  not  abuse  Its  discretion  in  deny- 
InK  the  demand.  Hatter  of  Wester  (C.  C.  A., 
Sd  Or.),  40  Am.  B.  R.  89,  242  Fed.  466. 

2t.  See  cases  cited  In  footnote,  tupra.  In 
such  a  case  the  Terdlct  is  advisory  only.  In 
re  Neasmith  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  B. 
128,  147  Fed.  160. 

*Zm,  Morrison  ▼.  Rieman  (C.  C.  A.,  7th  Cir.), 
41  Am.  B.  R.  825,  249  Fed.  07. 

as.  In  re  Murray  (D.  C,  Iowa),  8  Am.  B.  R. 
601.  06  Fed.  600. 

£4.  Fort  Worth  Co.  ▼.  Shaplcigh  Co.  (C.  C. 
JL,  5th  Cir.),  81  Am.  B.  R.  21.  221  Fed.  267. 


26.  See  I  14  of  Act  of  Juim  22,  1874.  Aad 
consult  In  re  Heydette,  Fed.  Oaa.  6»444;  In  r» 
tiebbardt,  Fed.  Cas.  5,m. 

26.  See,  under  the  former  law.  In  re  FiadUr. 
Fed.  Cas.  4,788. 

27.  BUiott  Y.  Toeppner,  187  U.  8.  827.  9  Am 
^B.  R.  64.  47  L.  Ed.  200;  Duncan  t.  Landis  (C 
C.  A..  8d  Cir.),  6  Am.  B.  R.  649.  106  Fed.  S9- 

28.  See  Bankr.  Act,  |  21-b.  Bee  also  Bx  ptrte 
Fisk,  118  U.  S.  718,  28  L.  Bd.  1117. 

29.  Bquity  Rules  LXVII-LXXI  (Appendix  A 
po9t).  Am  to  burden  of  proof,  see  Brockr- 
Hoppock,  Fed.  Cas.  1,912;  In  re  Scudder,  M- 
Cas.  12,568;  In  re  Oregon  Printing  Co.,  Fm. 
Cas.  10,660. 

80.  In  re  Jelsh,  Fed.  Cas.  7,257;  In  re  Con«. 
Fed.  Cas.  3,254. 

81.  Bradley  Timber  Co.  t.  White  (C.  C  A^ 
5th  Cir.),  10  Am.  B.  R.  S29,  121  Fed.  719,  sJtff. 
9  Am.  B.  R.  441.  See  Thompson  v.  SlmpsoB. 
128  N.  Y.  283;  BenteU  t.  Magone,  157  U.  a  1M» 
88  L.  Bd.  654. 
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Trial  by  Juky  of  Offbk^ses. 
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theirs  to  determina*^  The  verdict  will  usually  be  special,®  and  in  the  form 
of  an  answer  to  one  or  both  the  statutory  issues  raised  in  the  case.  The  judge 
is,  of  course,  bound  by  the  jury's  determination  of  questions  of  fact  submitted 
to  them  in  response  to  a  demand  as  a  matter  of  right 


HL    THIAL  BY  JURY  OF  OFFENSES  OR  OTHER  CONTROVERSIEa 

a.  Keaning  of  the  subsection. —  Subsection  c  unquestionably  refers  to  all 
issues  that  may  arise  in  bankruptcy  proceedings  and  as  a  part  thereof,  other 
than  contested  adjudications.  The  seventh  amendment  to  the  constitution 
gives  an  absolute  right  to  trial  by  jury  in  all  actions  at  law  where  the  amount 
in  question  exceeds  twenty  dollars.  It  has,  therefore,  been  suggested  that  other 
issues  which,  were  they  not  parts  of  a  proceeding,  as  for  instance,  a  motion  to 
expunge  a  claim  duly  proved,  would  be  mere  actions  at  law,  must,  on  demand 
of  either  party,  be  submitted  to  a  jury.**  Barton  v.  Barbour,^  decided  by  the 
Supreme  Court  under  the  former  law,  seems,  however,  to  be  conclusive;  it 
holds  that  trials  without  a  jury  in  bankruptcy  proceedings  are  not  a  violation 
of  constitutional  right  Nor  does  the  reference  to  the  Revised  Statutes  •• 
made  by  this  subsection  change  the  rule.  The  district  court  does  not  try 
equity  causes  by  jury ;  no  more  did  the  circuit  court,  in  which,  even  in  actions 
at  law,  a  jury  might  be  dispensed  with  by  consent  Nor  do  the  words  *^  to 
submit  matters  in  controversy,  or  an  alleged  offense  under  this  act "  become 
meaningless,  in  this  view.  Offenses,  being  crimes,  must  be  tried  by  jury; 
actions  to  recover  back  propertv  are  clearly  matters  in  controversy  outside 
bankruptcy  proceedings  proper.*^  The  words  quoted  clearly  refer  to  these 
and  like  controversies,  which  are  not  strictly  "  proceedings  in  bankruptcy.*'  •• 
This  would  seem  to  be  the  test  Besides,  ''  hearing  "  and  ''  trial  ^'  are  not  in 
the  present  statute  set  off  against  each,  other.^  The  generic  word  "trial*' 
is  used  in  the  present  act  as  indicating  a  judicial  determination  of  a  controverted 
question,  either  without  or  with  a  jury.  If,  however,  the  action  is  to  recover 
property  fraudulently  transferred  and  laid  in  either  Federal  court,  it  is  doubt- 
ful whether  a  jury  trial  can  be  had  as  matter  of  right  If  not  a  part  of  the 
proceeding  in  bankruptcy,  such  a  trial  is  certainly  in  equity.^**  The  judge  could, 
however,  frame  an  issue  and  submit  it  to  the  jury ;  and  in  many  cases  this  will 
be  done.  Contempts  aie  €lcarly  not  within  thia  subsection,  and  they  will  be 
heard  by  the  judge.^  But  wbere  an  action  is  brought  in  a  State  court  to 
recover  the  value  of  personal  property  claimed  to  have  been  disposed  of  by 
the  bankrupt  in  fraud  of  creditors,  it  may  be  that,  under  the  State  laws,  either 
party  is  entitled  to  a  jury  trial.^^ 

b.  Juiy  trials  on  contested  dischargesw—  What  has  gone  before  indicates  that 
a  bankrupt  when  petitioning  for  a  discharge  has  not  the  right  to  demand  a 

33.  In  re  Rude  (D.  C,  Ky.),  4  Am.  B.  R. 
319.  101  Fed.  805. 

33.  Compare  In  re  King,  Fed.  Cas.  7,t82. 

34.  Compare  In  re  Christensen  (D.  C, 
Iowa),  4  Am.  B.  R.  99,  101  Fed.  802. 

36.  104  U.  S.  126,  26  L.  Ed.  672. 

36.  See  R.  S.,  ||  566,  648,  649. 

37.  Compare  In  re  Baudouine  (C.  C.  A., 
2d  Cir.),  3  Am.  B.  R.  651,  101  Fed.  574, 
revg.  B.  c,  3  Am.  B.  R.  55,  96  Fed.  536. 
And  Bee  In  re  Russell  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R.  658,  HOI  Fed.  248. 


k  For  meaning  of  the  words  quoted,  see 
Bardes  v.  Bank,  178  U.  S.  524,  4  Am.  B.  R. 
163,  44  L.  Ed.  1175. 

S9.. Compare  Act  of  1867,  I  41,  R.  8.,  I  5,026, 
*'upon  Bnch  hearing  or  trial,"  with  the  use  of 
the  word  "trial'*  alone  in  casea  where  a  jury 
is  clearly  not  intended,  in  ||  IS  and  15,  Act  of 
1898. 

89a.  HickB  Company,  Ltd.  ▼.  Moore  (C.  C.  A., 
5th  Cir.),  44  Am.  B.  R.  884,  261  Fed.  773. 

4«.  Ripon  Knittinjr  Works  v.  Schrelber  (D.  C, 
Wash.),  4  Am.  B.  R.  290,  101  Fed.  810. 

41.  Allen  t.  Gray.  201  N.  Y.  604,  25  Am.  B. 
R.  42S,  94  K.  B.  66i 
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jury  trial  This  was  otherwise  under  the  former  law.^  The  omission  of  the 
present  law  to  give  this  right  in  very  words  is  significant  of  an  intention  to 
deny  it.  No  cases  are  yet  to  be  found  in  the  books.  However,  as  previoualy 
suggested,  the  judge  can,  in  his  discretion,  send  a  specified  issue  to  a  jury, 
and,  when  the  objection  to  a  discharge  consists  in  an  offense  against  ihe  wA, 
will  often  feel  constrained  so  to  do.  In  such  cases  he  is,  of  course,  not  boand 
by  the  verdict. 

4SL  See  Act  of  1S67,  i  31,  R.  S.,  §  5,111;      son.  Fed.  Om.  S^ffl* 
Gordon  v*  £Pooit,  Ped.  Cas.  6,620;  In  re  Law- 


8E0TI0N  TWENTY. 


OATHS,  AFFIRMATIONS. 

§  20.  Oaihs,  AfSrmatioiui. —  a  Oaiha  required  by  this  a^t,  except 
upon  hearings  in  court,  may  be  administered  by  (1)  referees;  (2) 
oflBcers  authorized  to  administer  oaths  in  proceedings  before  the 
courts  of  the  United  States,  or  under  the  laws  of  the  State  where  the 
same  are  to  be  taken;  and  (3)  diplomatic  or  consular  officers  of  the 
United  States  in  any  foreign  country. 

b  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in 
lieu  thereof,  affinn.  Any  person  who  shall  affirm  falsely  shall  be 
punished  as  for  the  making  of  a  false  oath. 


Analogous  proTinons:  In  XT.  S.:    As  to  oaths  to  schedules  and  inyentoiy.  Act  of  1867,  I  lU 
R.  S..  §  5017;  As  to  oaths  to  proofs  of  debt,  Act  of  1867,  §  22,  R.  8.,  ||  6076,  S0>77, 
5079,  also  |  5076-A;  Act  of  1841,  S§  6,  7;  As  to  ai&nnations.  Act  of  1867,  |  4& 
In  Sns.:    None. 
In  Can.:    Act  of  1019, 1 79. 

Cnm  rafirencw:   To  tlM  law:   Oath  Indudes  aiBnnatioii,  |  1(17). 
Verification  of  petition^  |  18-c 
Examination  of  witnesses  under  oath,  |  21-a. 
Punishment  for  false  oath,  |  29. 

Proof  of  claims  oonsista  of  statement  nnder  oath,  |  67-a. 
To  the  Oenexal  Ortot:   Execution  of  letter  of  attomcj,  XXXI (6). 


avsoFsie  of  sbcktion. 

OATHS  AMD  AFFIRHATIOSS. 

L  OaAs,  493. 

a.  Compariwn  with  former  ad^  403. 

b.  How  oaths  are  auUhenUeatedf  494. 

c.  Oaths  before  attomeye  of  record,  494. 

d.  Defeds  m  forma,  494. 
n.  Aflbniatioii8»  494. 

L    OATHS. 

a.  ComparlBon  with  former  act.—  The  present  act  is  heire  much,  more  liberal 
than  its  predecessor.  Prior  to  the  amendatory  act  of  1874^  even  proofs  of 
claim  could  be  sworn  to  only  before  a  register  or  circuit  court  commissioner ; 
if  the  oath  was  to  the  petition  or  inv^itory,  it  could  also  be  sworn  to  before 
the  judge.  Now,  an  oath  to  any  paper  to  be  used  in  a  bankruptcy  proceedings 
can  be  taken  before  any  officer  authorized  to  administer  oaths  in  proceedings 
in  either  the  Federal  or  State  courts  of  the  place  where  taken.  This  will  in 
most  States  include,  besides  the  judge,  the  referee^  XTnited  States  commis- 
sioners, notaries  public,  justices  of  the  peace,  commissioners  of  deeds,  and  civil 

[4931 


494 
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magistrates  in  general  An  oath  taken  before  a  notary  public  of  one  State, 
over  bis  signature  and  seal,  is  sufficient  for  use  in  proceedings  in  another 
State  and  no  further  proof  is  needed,  in  the  first  instance,  of  his  official 
character.^  If  in  foreign  countries^  it  must  be  before  a  diplomatic  or  consular 
officer  of  the  United'  States  there  resident;  an  oath  before  a  foreign  local 
magistrate  will  not  be  sufficient 

b.  How  oaths  are  authenticated. —  If  the  officer  taking  the  oath  has  a  seal, 
he  should  impress  it  on  the  paper.^  If  not,  the  better  practice  is  to  secure  a 
certificate  from  some  clerk  of  a  court  of  record,  that  he  is  such  an  officer.  It 
is  not  thought,  however,  that  such  certificates  are  necessary,  other  than  to  the 
effect  that  in  the  State  where  taken  the  officer  is  authorized  to  administer  oaths 
in  proceedings  before  its  courts.  K^o  certificate  is,  therefore,  necessary  wheai 
the  claim  is  to  be  filed  in  the  State  within  which  it  is  verified;  the  referee 
should  take  judicial  cognizance  of  the  fact  that  the  officer  was  so  authorized.' 
Powers  of  attorney  can  be  acknowledged  before  a  referee^  a  United  States 
commissioner,  or  a  notary  public,^  but  it  has  been  held  that  the  power  to 
administer  oaths  granted  by  this  section  carries  with  it  the  incident  power 
to  take  acknowledgments  of  letters  of  attorney.'^  A  person  aathorized 
to  take  affidavits  and  acknowledgments  will  not  be  permitted  to  do  so  ^'  before 
himself  "  and  attest  to  his  own  veracity  or  identity.® 

c.  Oaths  before  attorneys  of  record. —  Under  the  former  act,  proofs  of  debt 
could  not  properly  be  taken  before  the  claimant's  attorney  of  record.^  Thia, 
it  seems,  is  not  so  now,"  unless  the  attorney  has  previously  filed  an  appearance.* 
A  proof  is  nothing  more  than  an  affidavit,  and,  while  amounting  to  a  prima 
facie  case,^^  when  filed,  is  not  evidence  on  a  motion  or  petition  to  expunge. 
The  better  practice,  however,  is  to  see  that  a  petition  is  sworn  to  or  a  claim  ia 
verified  before  some  one  other  than  the  claimant's  attorney.^ 

d.  Defects  in  forms. —  The  forms  are  in  this  particular  frequently  mia- 
leading.  Several  seem  to  indicate  that  they  must  be  sworn  to  before  the 
referee.  The  oaths  to  the  schedules^  are  either  unnecessary,  or,  if  not  so, 
ought  to  have  a  jurat  similar  to  the  oaths  to  the  petition.  But,  where  possible, 
the  forma  of  oaths  prescribed  should  be  followed.^ 


IL    AFFISMATIOirS. 

The  words  of  this  subsection  require  no  discussion.     The  word  '^oath^ 
includes  "  affirmation  "  wherever  used  in  the  statute." 


1.  In  re  Pancoaat  (D.  C.»  Pa.),  12  Am. 
B.  R.  275,  129  Fed.  643;  Matter  of  Morso 
(D.  C,  N.  Y.),  32  Am.  R  R.  207,  ^10  Fed. 
900,  holding  that  a  petition  in  involuntary 
bankruptcy  proceedings  may  be  properly  veri- 
fied before  a  commissioner  of  deeds. 

S.  In  re  Nebe,  Fed.  Caa.  10,073.  Cbmparo 
In  re  Phillips,  Fed.  Cas.  11,098. 

3.  In  re  Merrick,  Fed.  Cas.  9,4S3. 

4.  See  General  Order  XXI  (5).  But  see 
In  re  Sugenheimer  (D.  C,  N.  Y.),  1  Am. 
B.  R.  425,  91  Fed.  744,  holding  that  a 
power  of  attorney  acknowledged  before  a 
foreiprn  consul  is  sufficient. 

5.  In  re  Roy  (D.  0.,  N.  Y.).  26  Am.  B. 
R.  4,  citing  under  the  Act  of  1867,  the  cases 
of  In  re  Butterfleld,  Fed.  Cas.  2,048;  In  re 
HcDuffer,  Fed.  Cas.  8,778. 


6.  Matter  of  Grossman  (D.  0^  N.  Y.),  34 
Am.  B.  R.  32,  225  Fed.  1020. 

7.  In  re  Keyser,  Fed.  Cas.  7,748;  In  ra 
Nebe,  Fed.  Cas.  10,073. 

8.  In  re  Kimball  (D.  C,  Mass.),  4  Am. 
B.  R.  144,  100  Fed.  177.  See  as  to  Teriflca- 
tion  of  petition  in  bankruptcy,  caaes  cited 
under  §  18,  subheading  "Verification  of 
pleadings,'' 

9.  In  re  Kindt  (D.  C,  Iowa),  3  Am.  B. 
R.  443,  98  Fed.  403. 

10.  In  re  Sumner  (D.  C,  K.  Y.),  4  Am. 
B.  R.  123,  101  Fed.  224. 

11.  Thus,  note  In  re  Brumelkemp  (I>.  C.» 
N.  Y.),  2  Am.  B.  R.  318,  96  Fed.  814. 

13.  See  Form  No.  1. 

13.  In  re  Keeler,  Fed.  Caa.  7,638. 

14.  See  Bankr.  Act,  8  M17). 
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EVIDENCB. 

§  21.  Evidence* — a  A  court  of  bankraptcy  may,  upon  application 
of  any  oflScer,  bankrupt,  or  creditor,  by  order  require  any  designated 
person,  including  the  bankrupt*  and  his  wife*  to  appear  in  court  or 
before  a  referee  or  the  judge  of  any  State  court,  to  be  examined 
concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose  estate 
is  in  process  of  administration  under  this  'act:  Provided,  That  the 
wife  may  he  examined  only  touching  business  transacted  by  her  or 
to  which  she  is  a  party,  and  to  determine  the  fact  whether  she  has 
transacted  or  been  a  party  to  any  bu^ness  of  the  bankrupt.^ 

b  The  right  to  make  depositions  in  proceedings  imder  this  act  shall 
be  determined  and  enjoyed  according  to  the  United  States  laws  now 
in  force,  or  such  as  may  be  hereafter  enacted  relating  to  the  taking 
of  depositions,  except  as  herein  provided. 

c  Notice  of  the  taking  of  the  depositions  shall  be  filed  with  the 
referee  in  every  case.  When  depositions  are  to  be  taken  in  opposition 
to  the  allowance  of  a  claim  notice  shall  also  be  served  upon  the  claim- 
ant, and  when  in  opposition  to  a  discharge  notice  shall  also  be  aerved 
upon  the  bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or  of  papers, 
when  issued  by  the  clerk  or  referee,  shall  be  admitted  as  evidence 
with  like  force  and  effect  as  certified  copies  of  the  records  of  district 
courts  of  the  United  States  are  now  or  may  hereafter  be  admitted 
as  evidence. 

e  A  certified  copy  of  the  order  approving  the  bond  of  a  trustee 
shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the  title 
to  the  property  of  the  bankrupt,  and  if  recorded  shall  impart  the 
same  notice  that  a  deed  from  the  bankrupt  to  the  trustee  if  recorded 
would  have  imparted  had  not  bankruptcy  proceedings  intervened. 

/  A  certified  copy  of  an  order  confirming  or  setting  aside  a  composi- 
tion, or  granting  or  setting  aside  a  discharge,  not  revoked,  shall  be 

*The  words  ''who  is  a  competent  witness  under  the  laws  of  tbe  State  in  which  the 
proceedings  are  pending"*  which  occurred  here  in  the  origiiua  law,  were  stridcen  out  bj 
the  amendatory  act  of  1903. 

t  Amendments  of  1908  in  italics. 
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evidence  of  the  jurisdiction  of  the  coort,  the  regularity  of  the  pro- 
eeedingSy  and  of  the  fact  that  the  order  was  made. 

g  A  certified  copy  of  an  order  confirming  a  compoeition  duiU 
constitnte  evidence  of  the  revesting  of  the  title  of  his  property  in  the 
bankmpty  and  if  recorded  shall  impart  the  same  notice  that  a  deed 
from  the  trustee  to  the  bankrupt  if  recorded  would  impart. 


Aaalogffiit  preriiiABf :  la  U.  8.:  A«  to  czMBinaliioiM  of  tliiid  pertlM,  Aei  of  1807,  ||  % 
Se,  R.  S.,  II  5081,  5087;  Act  of  1800,  ||  14,  15;  As  to  depositioiiB,  ete^  Aei  of 
1887,  II  5,  7,  38,  R.  6.,  ||  5008,  5004,  5005,  5006;  Act  of  1841,  S  7;  Act  of  1800, 
II  14,  15;  As  to  certified  copies  as  endenoe,  Act  of  1887,  |  38,  R.  S.,  I  41M»2;  U 
to  eifeet  of  and  purpose  of  recording  certified  copy  of  bond,  Act  <rf  1867,  f  14, 
R.  6.,  II  5044,  5054;  Act  of  1800,  |  11;  As  to  certified  copy  of  order  (rf  dischaz^^e 

as  STidenee,  etc.  Act  of  1867,  |  34,  R.  6.,  |  5119. 
la  Sac.:     As  to  examination  of  third  parties,  Act  of  1888,  f  B7.     6eo  alio  GeDcrtl 

Rales  61-71^. 
la  Caa.:    Act  of  1919,  M  58,  77,  78. 

Gioat-iafereaces:     To  the  law:     Definitions  of  ''bankrupt,''  ^creditor,"  ^cBtm,"  |  1  (4) 

(9)    (18). 
Jurisdiction  of  bankruptcy  court  to  issue  process,  |  2(15). 
Punishment  for  contempt  on  examination,  ||  2(16),  41. 
Examination  of  bankrupt,  |  7(9). 
Composition,  oonfirmation  or  eetting  aside,  |  12. 
DiBcharge,  order  granting  or  xeroking,  |  14. 
Oaths  or  aflirmation,  <how  taken,  |  20. 

Jurisdiction  of  referees  in  respect  to  examiaaiioas»  |  88(£)    (4)    (5). 
Referee  to  make  records  of  sTideaee^   aad   to  cause  svidoiee  to  be  pissemd, 

I  89-a  (4)  (9). 
Notice  to  creditors  of  examinationa  of  bankrupt,  |  58-it(l). 
To  the  General  Orders:    Conduct  of  proceedings,  IV. 
Indemnity  for  expenses  incurred  on  examinations,  X. 
Bankrupt  subject  to  orders  of  referee,  XII(l). 
Kxaminaiions,  how  conducted^  XXU. 
Compensation  of  officers,  etc,  XXXV. 
To  tlM  Forms:    Order  for  examination  ai  bankrupt.  No.  28. 
Examination  of  bankrupt  or  witness,  No.  29. 
Summons  to  witness;  retora  of  summons  to  witaess,  No.  30l 
See  also  Supplementary  Forms;  Hagar  and  Alexander's  Baakmpt^  Fonni  (^ 

Ed.),  Nos.  210-231. 
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I.  CompulflOfy  EzaminAtioii — Continued. 

e.  Persons  who  may  be  examined,  500. 

(1)  In  gensbal,  500. 

(2)  Amendhentb  of  1903,  501. 

(3)  WiFB  OF  THB  BANKBUFT  AB  A  WmOnSy   501. 

f .  RigfU  to  oouned,  502. 

g.  Scope  and  conduct  of  examination,  BOIL 
h.  Production  of  hooks  and  papers,  BOH. 

i.  Prwileged  communications,  504. 
j.  Criminating  questions,  505. 

k.  The  use  of  examination  in  proceedtnts  in  ether  courts,  506. 
I.  lUfusal  to  appear  and  testify;  contempts,  607. 
m.  Practice,  507. 
IL  Depodtions,  508. 

a.  In  general,  508. 

b.  Notice  to  adverse  party,  BOH. 

c.  Practice,  509. 

in.  Certified  Copies  as  Evidence,  509. 

a.  In  general,  509. 

b.  Order  approving  bond  of  trustee,  509. 

c.  Order  on  discharge  or  composition,  510. 

d.  Confirming  composition  as  evidence  of  revesting  of  bankrupts  property,  510. 

L     COMPULSORY  SXAMIRATIOir. 

«.  Companttve  legiaUitioiL— The  English  bankruptcy  act  is  aimilar  to  our  own  in  respect 
to  the  compulsory  examination  of  third  parties.l  In  addition  to  other  desip^nated  persona, 
the  court  may  summon  for  examination  any  person  deemed  **  capable  of  giving  information 
respecting  the  debtor,  his  dealings  or  property/'  and  the  scope,  method,  and  effect  of  ex- 
aminations is  prescribed  and  regulated  by  the  General  RuIes.S  The  Oanadian  statute  limits 
the  examination  to  the  debtor  and  persons  connected  with  the  debtor  as  agents,  clerks,  ser- 
vants, etc>a  All  previous  laws  in  this  country  have  provided  for  the  examination  of  third 
parties,  in  aid  of  administratonJS  The  law  of  1867  did  so  in  different  words,  but  much  to 
the  same  effect.  Cases  decided  under  that  act  will  be  found  useful  precedents,  and  many 
of  the  most  Importaat  <mes  are  cited  liereafter  in  their  appropriate  places. 

b.  Scope  of  subsection^— Subsection  a  provides  for  the  compulsory  exami- 
nation of  any  person,  "  including  ttie  bankrupt.''  It  should  be  noted,  how- 
ever, that,  while  the  bankrupt  is  thus  made  a  compulsory  witness  as  to  his 
own  "  acts,  conduct,  or  property,"  by  §  7  (9),  be  must  also  appear  and  be  ready 
to  testify  concerning  the  same  things  at  the  first  meeting  of  creditors.  His 
examination  at  that  time  is  considered  elsewhere;  ^  and  whatever  is  there  said 
will  apply  equally  to  an  examination  of  a  bankrupt  under  this  subsection.  In 
effect,  the  only  difference,  so  far  as  the  examination  of  the  bankrupt  goes,  is 
one  of  practica  Where  first  meetings  are  kept  alive  by  continuances,  as  is  cus- 
tomary, his  examination  can  be  had  or  resumed  so  long  as  the  meeting  lasts. 
If  the  meeting  has  been  adjourned,  an  examination  of  the  bankrupt  can,  under 
§  7  (9),  still  be  had  ^^  at  such  times  as  the  court  shall  order,"  or  it  can  be 
required  under  the  subsection  now  discussed.     Clearly,  therefore,  the  main 

1.  Bug.  Bankr.  Act  of  ISa^,  |  27.  5087:  Act  of  1800,  ${  14.  IS. 

t.  General  Rules  61-72.  4.  Bankr.  Act,  I  7-a(9)  and  discussion  tbers- 

tm.  Can.  Bankr.  Act  of  1919,  I  OS.  under. 

8.  Act  of  1867.  II  22,  26,  U.  8.  R.  8.,  ||  SCSI, 
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purpose  of  §  21-a  is  to  authorize  and  regulate  the  examinations  of  third  partieB^ 
rather  than  of  the  bankrupt^  Without  the  power  so  to  examine,  the  remedy  of 
the  statute  against  preferences  aiid  fraudulent  transfers  would  often  be  unayait 
ing.  The  issuance  of  an  order  directing  the  examination  of  a  third  penoa 
<sonceming  the  bankrupt  estate  is  within  the  discretion  of  the  court^  The 
examination  concerning  ''the  acts^  conduct  and  property  of  a  bankrupt,"  ia 
not  less  broad  in  its  scope  than  the  examination  of  the  bankrupt  himself,  as 
provided  in  §  7  J  But  the  section  does  not  authorize  the  examination  of  a  third 
party  as  to  an  alleged  contract  by  the  trustee  transferring  the  property  of  the 
estate  to  the  witnesai'^*  Much  of  what  has  already  been  said  as  to  the  examba- 
tion  of  the  bankrupt  *  applies  with  equal  force  here.  If  the  person  to  be  ex- 
mined  appears  before  a  refereei^  it  is  the  referee^s  duty  to  receive  the  evi- 
dence offered^  note  objections,  and  generally  follow  the  equity  practical 

c.  Who  may  apply. —  The  application  for  examination  may  be  made  by  the 
bankrupt^  a  creditor  or  any  officer,^^  or  party  in  interest.^^  In  this  respect  the 
present  law  is  somewhat  broader  than  the  act  of  1867.^  ''  Officer  "  has  be^ 
held  to  include  a  receiver.^  A  creditor  whose  claim  haa  not  yet  been  presaited 
may  apply.^^  When  a  person  listed  as  a  creditor  states  that  he  has  a  claim 
against  the  bankrupt's  estate,  and  demands  an  exmination  to  decide  whether  he 
will  take  an  affirmative  part  in  the  bankruptcy  proceedings  the  court  may  direct 


S.  PvrpmM  of  •zamlnatloa  wider  |  il-*^ — In 
the  case  of  Matter  of  Bryant  (D.  C.  Pa.),  28 
Am.  B.  B.  004,  188  Fed.  630,  the  court  auotes 
the  text  with  approTal  and  Bays:  'That  Is  the 
Intention  of  the  law  to  require  a  bankrupt  to 
submit  freely  to  examination  concerning  his 
estate  is  yery  apparent  Application  may  be 
granted  at  any  time  before  final  disposition  of 
the  estate.  In  the  exercise  of  a  sound  discretion 
of  the  Judge  or  his  referee.  Surely  the  bank- 
rupt should  not  be  unnecessarUy  harassed, 
yexed,  or  annoyed,  but  where  it  appears  that 
the  creditors  may  be  benefited  by  further  ex- 
amination, or  for  any  other  good  reason  appear- 
ing, the  order  should  be  allowed.  The  vigorous 
and  skillful  use  of  examinations  of  insolvent 
bankrupts  is  often  the  only  means  by  which 
creditors  are  enabled  to  prevent  the  Bankruptcy 
Act  being  turned  into  a  shield  for  dishonesty. 
If  hardship  and  inconvenience  results  from 
such  examination,  as  it  sometimes  may.  It 
should  be  remembered  that  a  discharge  of  the 
bankrupt  from  his  debts  is  a  great  privilege 
and  a  prise  that  wiU  reward  the  honest  debtor 
amply  for  such  inconvenience. 

"Nor  was  the  trustee  required  to  set  forth 
the  nature  and  character  of  the  testimony  in 
detail  intended  to  be  adduced.  The  very  pur- 
pose of  an  examination  under  section  21-a  is  to 
discover  property  of  the  bankrupt,  or  to  learn 
of  its  whereabouts  and  as  to  the  acts  of  the 
bankrupt  with  respect  thereto.  Such  an  ex- 
amination is  in  its  very  nature  an  investigation 
intended  to  satisfy  the  minds  of  those  whose 

Judgment    it   is    true    is    frequently    not   well 
ounded  by  which  the  honest  debtor  has  aU  to 
gain." 

The  objects  of  an  examination  are  to  assist 
the  trustee  to  discover  concealed  assets  of  the 
bankrupt,  to  ascertain  whether  the  bankrupt 
has  given  preferences  to  any  of  his  creditors, 
to  learn  whether  the  bankrupt  has  been  guilty 
of  acts  which  would  prevent  him  from  obtain- 
ing his  discharge  in  bankruptcy,  and,  in 
general  to  aid  the  trustee  to  recover  for  the 
creditors  any  property  to  which  fhey  are 
entitled,  to  protect  their  rights  in  the  bank- 
ruptcy proceedings,  and  to  assist  the  court  In 


administering    the    estate    of    the    bankrupt 
Matter  of  Prussian   (D.  C,  lilch.),  4S  Am.  a 

B.  13,  206  Fed.  867. 

6.  In  re  Andrews  (D.  C,  Mass.),  12  Am.  E 
R.  267,  130  Fed.  883,  wherein  the  court  uid: 
"The  examination  of  third  persons  concemlAC 
the  bankrupt  estate  is  anomalous,  and,  if  it 
were  whoUy  beyond  the  control  of  the  coort'i 
discretion,  would  be  oppreMlve." 

7.  The  object  of  the  examination  of  the  bank- 
rupt and  other  witnesses  to  show  the  conditloi 
of  the  estate  Is  to  enable  the  court  to  diacoTcr 
its  extent  and  whereabouts,  and  to  come  in» 
possession  of  it,  that  the  rights  of  creditor! 
may  be  preserved."  No  spedwc  issue  can  be 
made  up,  but  any  fact  or  circumstance  li  rele- 
vant and  material  which  fairly  tends  to  estab- 
lish something  which  may  become  Important 
In  the  administration  of  the  estateu  Ulmer  v. 
United  States  (C.  C  A.,  6th  dr.).  34  Am.  B. 
R.  143,  210  Fed.  641,  citing  Cameron  v.  United 
States,  231  U.  S.  710,  81  Am.  B.  B.  604.  S8  L 
Ed.  448;  Matter  of  Weidenfeld  (C  C  A,  td 
Or.),  42  Am.  B.  R.  426,  264  Fed.  677. 

7a.  Matter  of  Madero  Bros.  (D.  C,  N.  T.).  tf 
Am.  B.  R.  660,  260  Fed.  860l 
6.  See  under  Bankr.  Act,  i  7-a  (0),  mute. 
0.  General   Order   XXII ;   In   re  Sturgeon  (C 

C.  A.,  2d  Cir.),  14  Am.  B.  R.  681,  ISO  Fed.  60& 

10.  For  statutory  definition  of  "offlcere"  >ee 
Bankr.   Act,   i   1(18).     Bee  cases  digested  Am. 

B.  R.  Dig.,  i  42. 

10a.  Matter  of  Henderson  (D.  C,  Mass.).  41 
Am.  B.  R.  446. 

11.  Where  claims  were  being  investignted, 
under  the  former  law  only  the  bankrupt,  ft 
creditor,  or  the  assignee  could  apply  (f  22)* 
though  the  court  could  itself  require  the  tt- 
tendance  of  any  person  (|  26). 

12.  In  re  Flxen  (D.  C,  CaL),  2  Am.  B.  R.  ^ 
00  Fed.  748;  In  re  Fleischer  (D.  C,  N.  Y.).  IB 
Am.  B.  R.  104,  161  Fed.  8L 

13.  See  I  1(0),  and  consult  In  re  Walker  (D. 

C,  N.  D.),  8  Am.  B.  R.  88.  06  Fed.  660:  In  re 
Jehu  (D.  C,  Iowa),  2  Am.  B.  R.  406.  04  Fed. 
638;  Matter  of  Rose  (D.  C,  Pa.),  10  Am.  a  a 
160,  163  Fed.  636.  Compare,  however.  In  re 
Ray,  Fed.  Cas.  11,080,  under  former  law. 


S  21-a.] 


Application  fob  Compuusoky  Examination. 


499 


the  eocamination.^^  Ordinarily  the  trustee  will  make  the  application  and  the 
Ksreditor  desiring  the  examination  should  appeal  to  him,  and  upon  his  refusal 
jipply  directly  to  the  court^  An  application  for  the  examinati(Mi  of  a  bankrupt 
under  this  section  should  be  made  upon  notice  to  the  bankrupt^  While  the 
piesent  law  does  not  in  words  authorize  the  court  to  proceed  proprio  tnotu,  as 
did  that  of  1867,  the  general  powers  conferred  on  it  by  §  2  (15)  seem  to  imply 
such  an  authority. 

d.  Time  of  making  application. —  Being  in  aid  of  administration  only,^^  an 
examination  of  third  persons  should  not  be  asked  after  the  estate  is  wound  up, 
and,  it  has  been  held;  a  pending  accepted  c<Mnposition  is  a  sufficient  closing 
«f  the  estate  to  warrant  a  refusal  if  application  is  then  made."  In  such  a  case, 
the  witnesses  can  usually  be  summoned  and  examined  in  the  composition  pro- 
•eeeding.^  Whether  an  examination  may  be  had  of  the  bankrupt  under  this 
subsection  prior  to  his  adjudication  is  a  doubtful  question.  In  two  circuits 
it  has  been  held  that  the  court  may,  under  this  section,  grant  an  order  for  the 
examination  of  a  bankrupt,  before  adjudication,  where  a  receiver  has  been  ap- 
pointed,^ and  even  in  the  absence  of  a  receivership;^  but  that  an 
examination  under  such  circumstances  can  be  useful  only  in  rare  instances, 
since  there  would  be  no  officer  of  the  bankruptcy  court  authorized  to  seize  the 
iisseta  when  discovered.     But  in  other  circuits  it  is  held  that  an  order  under 


14  In  re  Kuffler  (D.  C,  N.  Y.),  IS  Am. 
B.  R.  687,  153  Fed.  667;  Matter  of  Hender- 
son, Inc.  <D.  C,  Mass.),  44  Am.  B.  R.  446. 

15.  In  re  Andrews  (D.  C,  Mass.),  IS  Am. 
B.  IL  S67,  130  Fed.  383. 

16.  Rawlins  v.  Hall-Epps  Clothing  C6.  (G. 
<X  A.,  5th  Cir.),  33  Am.  B.  R.  237,  217  Fed. 
SS4. 

17.  In  re  Cobb  (Ref.,  Mass.),  7  Am.  B.  R. 
104,  wherein  the  court  said:  "It  is  to  bo 
noted  in  the  first  place  that  the  examina- 
tion of  a  witness  under  section  21-a,  upon 
the  application  of  the  trustee,  is  an  entirely 
distinct  and  independent  proceeding  from  tho 
ordinary  bankrupt's  examination  held  at  the 
first  meeting  of  creditors  or  at  some  adjourn- 
ment thereof,  at  which  the  bankrupt's  coun- 
sel is  usually  and  generally  allowed  to  cross- 
examine  such  witnesses  as  are  presented. 
The  examination  of  the  witness  under  section 
21'A  is  taken  solely  for  his  information  to 
enable  him  to  act  intelligently  in  the 
premises  and  to  take  such  steps  as  may  be 
necessary  for  the  protection  and  preservatioi) 
«f  the  estate." 

18.  In  re  Tift,  Fed.  Cm.  14,032. 

IS.  See  In  re  Ash,  Fed.  Cas.  671.  And 
•compare  In  re  Sunmer  <D.  C,  K.  Y.),  4  Am. 
B.  R.  123,  101  Fed.  224. 

SOL  Cameron  ▼•  United  States  (C  C  A., 
Sd  ar.),  27  Am.  B.  R.  657,  citing  Wechsler 
▼.  United  SUtes  (C.  C.  A.,  2d  Clr.),  19  Am. 
B.  R.  1,  158  Fed.  579,  86  C.  C.  A  37,  revd. 
on  other  grounds  in  Supreme  Court,  231  U. 
43.  710,  31  Am.  B.  R.  604.  58  L.  Ed.  448.  See 
^SMS  digested  Am.  B.  R.  Dig.  t  51. 


Process  of  sdminlstiation. — ^United  States 
y.  Liberman  (D.  a,  K.  Y.),  23  Am.  B.  R. 
734,  176  Fed.  161;  Matter  of  Fleischer  (D. 
C,  N.  Y.),  18  Am.  B.  R.  194,  151  Fed.  81, 
in  which  the  court  reasons  that  the  filing  of 
the  petition  and  the  appointment  of  a  re- 
ceiver to  protect  the  estate  of  the  alleged 
bankrupt  brings  the  estate  into  the  '*  process 
of  administration"  required  by  this  subsec- 
tion. In  speaking  of  the  desirabili!;y  of  per- 
mitting an  examination  prior  to  adjudication 
the  court  said:  "The  desirability  and  im« 
portance  of  promptly  conducting  an  investi- 
gation into  tho  affairs  of  any  person  peti- 
tioned into  the  bankruptcy  court  has  been 
too  often  shown  to  be  open  to  doubt.  To 
wait  until  adjudication  to  ascertain  from  the 
bankrupt's  own  lips  the  'eitua  of  his  property 
and  his  own  explanation  of  the  situation  in 
which  the  creditors  find  themselves  is  in 
many  cases  giving  those  guilty  of  fraud  just 
the  necessary  time  to  permit  the  fraud  to  bo 
consummated,  and  the  fruits  thereof  secured. 
In  my  opinion,  it  is  not  too  much  to  say  that 
a  vigorous  and  skillful  use  of  the  early  ex- 
aminations of  involuntary  bankrupts  is  the 
one  thing  which  enables  creditors  to  prevent 
this  statute  being  easily  turned  into  a  shield 
for  dishonesty  and  a  potent  aid  to  fraud." 

SOa.  Rawlins  v.  Hall-Epps  Clothing  Co.  (a 
C.  A.,  5th  Cir.),  33  Am.  B.  R.  237,  217  Fed, 
884;  Matter  of  Weidenfeld  (C.  C.  A.,  2d  Cir.), 
42  Am.  B.  R.  425,  254  Fed.  677. 

SI.  Rawlins  v.  Hall-Epps  Oothing  Co.  (a 
C.  A.,  5th  dr.),  33  Am.  B.  R.  237,  217  Fed. 
884. 
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this  Bection  requiring  the  bankrupt  to  be  examined  is  unauthorized.^  Under 
analogous  provisions  of  former  laws  such  an  examination  was  permitted.'^ 
It  was  formerly  believed  that  a  reasonable  interpretation  of  the  statute  did 
not  justify  this  practice^  because  it  was  difficult  to  conceive  how  an  estate  can 
properly  be  said  to  be  ^'  in  process  of  administration  under  this  act/'  when 
the  question  of  bankruptcy  remains  undetermined  and  upon  a  trial  of  the 
issues  it  may  follow  that  the  court  has  no  occasion  for  l3ie  exercise  of  its  juris- 
diction* But  the  Supreme  Court  has  held  that  where  a  petition  has  been  filed 
and  a  receiver  appointed  to  take  possession  of  the  property,  the  estate  was 
**  in  process  of  administration ''  within  the  meaning  of  this  sectian,  and  the 
district  court  had  jurisdiction  to  order  an  examination  of  the  bankrupt^ 

e.  Penons  who  may  be  fTaitiined. — (l)  In  qbnbbau —  Subject  to  tiie  limita- 
tions on  the  scope  of  the  examination  and  the  usual  privileges  of  witnesses 
from  answering  certain  classes  of  questions,  any  designated  person  may  be 
subpoenaed  and  examined  in  a  bankruptcy  proceeding.^  It  has  even  been  held 
that  a  person  liable  to  suit  at  the  instance  of  a  trustee  may  be  compelled  ta 
testify.**  Where,  however,  the  purpose  is  palpable  to  drag  out  evidence,  for 
use  against  the  third  parly  witness  in  another  court,  the  examination  will  be 
kept  within  proper  bounds.  Officers  of  a  bankrupt  corporation  may  be  exam- 
ined concerning  the  acts,  conduct  or  property  of  tibe  corporation,^  and  so  may 
the  officers  of  a  corporation  in  respect  to  the  relation  wiiidi  a  bankrupt  stodc- 


as.  iSkubinaky  ▼.  Bodek  (C.  C.  A.,  3d  dr.), 
22  Am.  B.  R.  689, 172  Fed.  S82;  In  re  Thomp- 
son  (D.  C,  Penn.),  24  Am.  B.  R.  656,  179 
Fed.  874;  In  re  Crenshaw  (D.  C,  Ala.),  19 
Am.  B.  R.  266,  165  Fed.  271 ;  In  re  Davidflon 
(D.  O.,  Mass.),  19  Am.  B.  R.  833,  158  Fed. 
678;  In  re  Bade  Bay  Automobile  Co.  (D.  C, 
Mass.),  19  Am.  K  R.  835,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33. 

Explanation  of  nde. —  In  Skubinsky  ▼. 
Bodek  (a  C.  A.,  3d  Cir.),  22  Am.  B.  R.  689, 
172  Fed.  332,  the  court  said.  ''The  special 
reference  before  adjudication  to  inquire  into 
'  matters  pertaining  to  the  business  and  eon- 
duct  of  the  alleged  bankrupt,'  was  premature, 
inquisitorial  and  not  to  be  tolerated.  Com- 
mon faimees  requires  that  the  aUeged  bank- 
rupt, before  being  subjected  to  such  a  pro- 
eeedinff  and  before  any  order  .can  properly  be 
made  m  that  behalf,  should  haTe  the  oppor- 
tunity to  make  defense  to  the  petition  seek- 
ing his  adjudication  as  a  bankrupt." 
^Examination  upon  written  Interrogatories. 
—  An  aUeged  bankrupt  cannot  before  ad- 
judication be  subjected  to  an  examination 
upon  written  interrogatories  at  the  instance 
of  petitioning  creditors.  In  re  Thompson 
(D.  C,  Penn.),  24  Am,  B.  R.  665,  179  Fed. 
874. 

In  the  case  of  Matter  of  Wilkesbarre  Light 
Co.  (C.  C.  A.,  3d  Cir.),  31  Am.  B.  R.  451, 
208  Fed.  539,  it  was  held  that  an  order  di- 
recting a  bankrupt  to  submit  to  an  exami- 
nation before  a  referee  under  section  21 -a 
should  not  be  granted,  where  no  emergency 
calling  for  immediate  action  is  established 
and  an  involuntary  petition  with  demurrer 
and  answer  thereto  has  been  pending  for 


nearly  eighteen  months  without  a  hearing. 
The  ease  of  Skubinaky  ▼.  Bodek  (C.  O.  A.» 
3d  Cir.),  9upra,  was  cited,  but  the  court 
based  ita  determination  upon  the  lack  of  an 
emergency  requiring  the  examination. 

as.  In  re  Gilbert,  Fed.  Caa.  5,410;  £x  part» 
Lee,  Fed.  Cas.  8,178;  In  re  IMkey,  Fsd.  Caa. 
124U». 

Si.  Cameron  v.  United  SUtea,  231  U.  & 
710,  31  Am.  B.  R.  604,  58  L.  Ed.  448,  sua* 
taining  the  Circuit  Court  of  Appeals  (27  Am. 
B.  R.  657,  113  a  C.  A.  20,  192  Fed.  548),  as 
to  this  question,  but  reversing  on  other 
grounds;  Matter  of  Henderson  (D.  C,  Maaa.), 
44  Am.  B.  R.  446. 

85.  Even  a  trustee  in  an  insolvency  pro- 
ceeding more  than  four  months  before  the 
bankruptcy.  In  re  Puraell  (D.  C,  Conn.), 
8  Am.  B.  R.  96,  114  Fed.  371.  See  alao 
People's  Bank  v.  Brown  (C.  O.  A.,  8d  Cir.),. 
7  Am.  B.  R.  475,  112  Fed.  652.  See  eases 
digested  Am.  B.  R.  Dig.  ^^  44-^. 

26.  In  re  Cliffe  (D.  C,  Pa.),  3  Am.  B.  B. 
257,  97  Fed.  540. 

27.  In  re  Alphin  k  Lake  Cotton  Co.  (D.  (X, 
Ark.),  12  Am.  B.  R.  653,  131  Fed.  824;  In  n 
Horgan  &  Slattery  (C.  C.  A.,  2d  Cir.),  S  Am. 
B.  R.  253,  98  Fed.  414. 

Corporation  books. — Where  the  inquiry  is 
concerning  an  alleged  fraud  between  a  cor- 
poration and  the  bankrupt's  estate,  an  order 
may  be  made  directing  the  production  of  a 
book  of  the  corporation,  containing  required 
information  concerning  the  question,  under 
investigation,  and  counsel  for  the  parties  will 
be  permitted  to  examine  the  same.  In  re 
United  States  Graphite  Co.  (D.  C,  Pa.),  20 
Am.  B.  R.  280,  161  F^  583. 
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holder  or  officer  may  bear  thereto*  But  it  has  been  held  that  a  creditor  who 
seeks  to  vacate  or  set  aside  an  adjudication  of  a  bankrupt  corporation,  on  the 
ground  that  it  was  not  insolvent  at  the  time  of  the  filing  of  the  involuntary 
petition,  should  not  be  compelled  to  submit  to  an  examination  as  to  certain 
facts  whidh.  might  be  of  use  on  the  trial  of  "flie  issue  of  solvency.  It  would 
be  a  perversion  of  the  purpose  of  section  21-a  to  exercise  the  power  conferred 
thereby  in  obtaining  evidence  to  establish  the  existence  of  a  jurisdictional  fact 
-essential  to  the  validity  of  the  adjudication.^ 

(2)  Ameitoments  of  1903. —  The  broad  terms  of  the  original  law  have 
been  made  even  broader  by  the  amendatory  act  of  1903.  Formerly,  a  witness 
not  competent  "  under  the  laws  of  the  State  in  which  the  proceedings  are  pend- 
ing "  could  not  be  compelled  to  testify  in  the  court  of  bankruptcy.  This  limi- 
tation has  been  stricken  out  ;^  but  the  change  ia  important  only  in  those  States 
where  a  wife  is  not  a  compellable  witness  for  or  against  her  husband. 

(3)  Wife  of  the  bankbitpt  as  a  witness. —  The  change  just  referred  to 
in  effect  restores  the  rule  under  the  law  of  1867,  which  made  the  wife  of  a 
bankrupt  a  compellable  witness  in  all  States  f^  but  with  a  proviso  which  limits 
such  an  examination  to  "  business  transactions."  This  limitation  is  probably 
operative  even  in  States  where  a  wife  may  be  a  witness  for  or  against  her  hus- 
band. Thus  while  there  is  no  statutory  limitation  on  the  examination  of  the 
husband  of  a  bankrupt  wife,  where  the  former  is  the  bankrupt,  the  latter  can 
be  forced  to  testify  only  as  to  business  transactions  with  the  husband,  or  to  deter- 
mine the  fact  whether  she  has  been  a  party  to  such  transactions.^  In  many 
cades,  the  wife  is  the  only  witness,  the  bankrupt  being  protected  by  his  privilege, 
who  can  shed  light  on  the  whereabouts  of  secreted  assets.  Yet,  in  some  States, 
^  the  law  was,  she,  too,  could  claim  a  privilege."  This  is  no  longer  so.  Con- 
gress has  added  the  words  ^'  and  his  wife ''  after  ^'  bankrupt "  in  this  clause, 
and  supplemented  them  with  the  proviso  clause  above  referred  to.  Thus,  most 
of  the  cases  cited  just  supra  are  no  longer  in  point  Whether  a  creditor^  or 
not,  the  wife  of  tiie  bankrupt  may  now  be  asked  any  questions  as  to  business 
transactions  with  her  husband  which  might  be  put  to  any  other  third  party 
witness,  and,  on  refusal,  is  liable  to  the  same  penalties.  A  certain  degree  of 
latitude  in  the  wife's  examination  will  be  allowed  so  that  the  court  may  be  sure* 


as.  In  re  Fixen  &  Ck>.  (D.  C,  Cal.),  2  Am. 
B.  R.  822,  96  Fed.  748 ;  In  re  Horgan  &  81at- 
tery  (€.  C.  A.,  2d  Cir.),  8  Am.  B.  R.  253,  98 
Fed.  414. 

All  officer  of  a  corporation  in  which  a 
hankmpt  owns  stock  cannot  be  compelled, 
by  flubpcena,  to  give  evidence  as  to  the  value 
of  sucn  stock  and  to  produce  in  support 
thereof  the  records  relating  to  the  financial 
condition  of  the  corporation,  as  such  evidence 
Is  a  matter  of  expert  opinion,  and  for  the 
further  reason  that  the  evidence  sought  is 
beyond  the  purview  of  section  21 -a  of  the 
bankruptcy  act.  Matter  of  Seligman  (D.  C.» 
y.  Y.),  26  Am.  B.  R.  664,  192  Fed.  760. 

29.  Abbott  V.  Wauchbula  Mfg.  ft  Timber 
(C.  C.  A.,  5th  dr.),  36  Am.  B.  R.  310,  229 
Fed.  677. 

80.  The  exact  words  dropped  out  after  the 
words  ''including  the  bankrupt  are  indi- 
cated' in  foot-note  to  the  section. 

31.  Act  of  1867,  i  26,  R.  S.,  §  5,088.  See 
In  re  OAmpbell,  Fed.  Cas.  2,348;  In  re  Craig, 
Fed.  Gas.  8,323 ;  In  re  Anderson,  23  Fed.  482. 


82.  In  re  WorreU  (D.  C,  Pa.),  10  Am. 
B.  R.  744,  125  Fed.  159,  holding  that  the 
wife  cannot  be  examined  generaUy,  but  that 
her  examination  must  be  confined  within  the 
terms  prescribed  in  the  proviso.  See  cases 
digested  Am.  B.  R.  Dig.  §  46. 

Competency  of  wife  to  testily  against 
httsband. —  Under  section  21-a  of  the  Bank- 
ruptcy Act,  section  858  of  the  U.  S.  Revised 
Statutes,  as  amended  by  Act  of  June  29, 
1906,  and  section  5  of  Pomsylvania  Act  of 
May  23,  1887,  a  wife  is  incompetent  to 
testify  against  her  husband  in  a  civil  pro- 
ceeding under  the  Bankruptcy  Act.  Matter* 
of  Kessler  (D.  C,  Pa.),  35  Am.  B.  R.  80, 
225,  Fed.  394. 

88.  In  re  Fowler  (D.  C,  ^s.),  1  Am.  B.  R. 
555,  93  Fed.  417;  In  re  Jefferson  (D.  C, 
Wis.),  3  Am.  B.  R.  174,  96  Fed.  826;  In  re 
Maver  (D.  C,  Wis.),  8  Am.  B.  R.  222,  97 
Fed.  328;  In  re  Oohn  (D.  C,  Mo.),  5  Am. 
B.  R.  16,  104  Fed.  328. 

84.  Compare  In  re  Richards,  Fed.  Cas. 
11,770.    And  see  In  re  Post,  1  N.  B.  N.  627. 
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that  she  is  not,  and  has  not  been  transacting  business  as  a  mere  cover  for  the 
bankrupt,  or  in  aid  of  a  scheme  to  injure  his  creditors.** 

f.  Eig^ht  to  counBeL — It  has  been  uniformly  held  under  both  statutes  that 
the  examination  referred  to  here  is  not  of  such  a  character  as  to  entitle  a  wit- 
ness, not  a  bankrupt,  to  counsel  as  a  matter  of  right**  But  the  attendance 
and  assistance  of  counsel  will  not  usually  be  refused,  especially  where  it  appears 
that  the  examination  tends  to  show  the  commission  of  a  crime.*^  Yet,  even  if 
in  attendance,  the  right  of  the  witness'  counsel  to  crossrexamine  seems  in  the 
discretion  of  the  court.** 

g.  Scope  and  conduct  of  examination.^  The  subsection  authorizes  examina- 
tion *'  concerning  the  acts,  conduct  or  property  of  a  bankrupt"  This  indicate*' 
the  scope  of  the  examination  and  generally  speaking  the  examination  should 
be  limited  to  the  matters  specified.  Yet  as  a  rule,  large  latitude  will  be  per- 
mitted, especially  where  the  witness  is  known  to  have  been  closely  connected 
with  the  bankrupt  in  his  business  dealings.*'  The  field  of  inquiry  is  broad; 
within  the  limitation  prescribed  any  question  is  permissible  which  seeks  to 
ascertain  facts  concerning  the  bankrupt's  property  and  affairs.^  But,  when 
a  witness  has  clearly  indicated  that  the  matter  inquired  into  has  nothing  ta 
do  with  the  bankrupt's  acts,  conduct,  or  property,  his  examination  on  that 
matter  should  be  stopped.*^  For  although  the  bankruptcy  act  gives  latitude 
in  the  examination  of  the  bankrupt,  it  does  not  otherwise  abrogate  the  orderly 
method  of  procedure  which  prevails  in  the  Federal  courts.^  The  purpose  of 
examining  a  bankrupt,  under  this  section,  is  to  develop  the  whereabouts  of 
assets  of  the  estate  for  the  purpose  of  aiding  its  administration,  and  not  to 


S5.  In  re  WorreU  (D.  C,  Pa.),  10  Am.  B.  B. 
744,  125  Fed.  160*  holding  that  where  the  day 
after  an  adjudication,  the  wife  bought  the  lease 
of  a  theatre  and  employed  her  husband  as 
manager,  she  may  be  examined  to  discover 
what  she  paid  for  the  lease  and  where  the 
money  came  from  and  may  be  asked  any  other 
question   tending   to   show   whether   the  enter- 

Erlse  Is  hers  or  carried  on  by  the  bankrupt  In 
er  name. 

8A.  In  re  Cobb  (Bef.,  Mass.),  7  Am.  B.  R.  104; 
In  re  Howard  (D.  C,  Cal.),  2  Am.  B.  R.  682, 
90  Fed.  415;  In  re  Comstock,  Fed.  Cas.  3,080; 
In  re  Fredenberg,  Fed.  Cas.  5,075;  Matter  of 
Abbey  Press  (C.  C.  A.,  2d  Clr.),  IS  Am.  B.  R. 
U,  134  Fed.  51;  Matter  of  Emlgh  &  Straub  (D. 
C,  N.  Y.),  40  Am.  B.  B.  277,  243  Fed.  988. 

Every  creditor  of  the  bankrupt  Is  a  party  In 
Interest  to  an  examination  and  entitled  to  par- 
ticipate therein  and  to  the  presence  of  counsel 
on  his  behalf.  Matter  of  Prussian  (D.  C, 
Mich.),  43  Am.  B.  R.  13,  256  Fed.  857. 

fiame  oonnsel  for  creditor  mnd  bankrupts — 
A  witoess,  who  is  subpoenaed  to  appear  before 
the  referee  at  the  Instance  of  the  trustee  and 
for  the  purpose  of  inquiring  Into  the  conduct, 
assets  and  property  of  the  bankrupt,  and, 
although  a  creditor,  has  not  filed  a  claim  in  the 
proceedings,  may  be  represented  by  the 
attorney  for  the  bankrupt,  over  the  protest 
and  objection  of  the  trustee  or  his  attorney. 
Matter  of  Prussian  (D.  C,  Mich.),  43  Am.  B. 
R.  13,  255  Fed.  857. 

87.  In  re  Hark  Bros.  (D.  C,  Pa.),  14  Am.  B. 
R.  C24,  136  B'ed.  980,  In  which  the  court  held 
that  it  was  to  be  assumed  that  the  referee  will 
aUow  a  bankrupt  representation  by  counsel  at 
any  hearings  that  may  take  place. 

Counsel  for  the  b«nkrapt  has  no  absolute 
right  to  be  present  at  hearings  before  a  referee 
conducting  an  examination  of  witnesses  other 
than  the  bankrupt  under  the  provisions  of  sec- 
tion 21-a.  Matter  of  AdIer  (Ref.,  La.).  21  Am. 
B.  R.  802. 

88.  In  re  Cobb  (Ref.,  Mass.),  7  Am.  B.  B.  104, 
and  the  cases  cited. 


»,  In  re  Foerit  (D.  C,  N.  Y.),  1  Am.  B.  B. 
250,  96  Fed.  190;  Matter  of  Horgan  ft  Slattery 
(C.  C.  A.,  2d  Clr.).  8  Am.  B.  R.  263,  96  FM. 
414;  In  re  Plttner,  2  N.  B.  N.  Rep.  915. 

Ijtttltnde  of  laqulry.— Although  bankmptcy 
Inquisitions  are  to  be  conducted  only  to  enable 
creditors  to  discover  whether  the  bankrupt  Is 
entitled  to  a  discharge  and  Inform  the  trustee 
whether  any  assets  exist  which  should  be  col- 
lected, large  latitude  of  Inquiry  should  be 
allowed  In  the  examination  of  persons  closely 
connected  with  the  bankrupt  in  business  deal- 
ings. Matter  of  Lathrop,  Hastings  ft  Co.  (D 
C,  N.  Y.),  24  Am.  B.  R.  611.  184  Fed.  634. 

40.  U.  S.  ▼.  Wechaler  (D.  C,  N.  Y.),  1* 
Am.  B.  R.  1,  5;  In  re  Carley  (D.  C,  Ky.l, 
15  Am.  B.  R.  554,  106  Fed.  862,  in  which  the 
court  held  that  the  witness  ahould  fullj  dia* 
close  all  his  knowledge  relative  either  to  the 
acts,  the  conduct  or  the  property  of  the  hank* 
rupt;  In  re  Williams  (D.  a,  Tenn.),  10  Am. 
B.  R.  538,  123  Fed.  321. 

The  words  "  concerning  the  property  of  a 
iMUikmpt,"  a.H  found  in  section  21-a  of  the 
hankruptcy  act,  which  provides  for  the  ex* 
amination  of  witnesses  in  such  matters,  must 
be  taken  to  mean  the  discovery  of  the  ex- 
istence, whereabouts  or  disposition  of  prop- 
erty, and  cannot  be  extended  so  as  to  dia^ 
from  unwilling  outsiders  evidence  as  to  the 
value  of  what  the  bankrupt  admittedly  has 
in  his  possession.  Matter  of  Seligman  (D* 
G,  N.  Y.),  26  Am.  B.  IL  664,  192  Fed.  75a 

41.  In  re  Carley  (D.  C,  Ky.),  5  Am.  B.  B. 
554,  106  Fed.  862. 

4a.  Matter  of  Kinnane  Co.  (D.  C,  Ohio),  U 
Am.  B.  R.  243,  217  Fed.  488. 
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enable  the  petitiomng  creditors  to  elucidate  evidence  to  assist  them  in  estab- 
lishing the  insolvency  of  the  bankrupt  or  the  act  or  acts  of  bankruptcy  relied 
upon  by  them*^  If  the  questions  are  not  relevant  to  such  matters  tiie  witness 
is  justified  in  refusing  to  answer  them.^  Useless  repetition  should  not  be 
permitted,^'  nor  should  the  examination  be  needlessly  prolonged  at  the  expense 
of  the  estate.^  A  difficult  problem  often  arises  when  the  questions  seem 
directed  to  the  private  affairs  or  individual  property  of  a  third  party  witness. 
No  rigid  rule  can  be  stated.  If  the  acts  inquired  of  are  interwoven  with  those 
of  the  bankrupt  in  such  a  way  as  to  cause  a  reasonable  suspicion  that  the 
witness  has  been  preferred  or  is  colluding  with  the  debtor  to  secrete  property, 
the  witness  will  be  required  to  answer  and  even  to  produce  his  own  books.*^ 
If,  on  the  other  hand,  the  examination  does  not  develop  facts  warranting  these 
inferences  or  se^ns  without  sufficient  foundation^  questions  concerning  the 
property  or  conduct  of  the  witness  will  be  ruled  out.*®  There  is  no  backward 
limit  as  to  the  time  of  the  acts  or  the  ownership  of  property  under  investiga- 
tion ;*•  the  further  back  the  questioner  goes,  however,  the  narrower  should 
be  the  limits  of  the  examination.  The  date  the  petition  was  filed  is  usually 
the  forward  limit ;  what  a  bankrupt  does  or  earns  or  has  after  that  date  is  not  the 
concern  of  his  creditors,  so  long  as  the  doing,  earning,  or  having  is  consistent 
with  honest  dealing  prior  to  the  bankruptcy.''^ 

h.  Production  of  books  and  papers. —  The  ri^t  to  the  examination  of  a  third 
person  concerning  the  acts,  conduct  or  property  of  the  bankrupt  includes  the 
examination  of  books,  papers  and  documents  in  his  possession  or  under  his  con- 
troL°^    The  president  of  a  bank  may  be  compelled  to  produce  his  private  memo- 


45.  Rawlins  ▼.  Hall-BppB  dothlng  Co.  (C  C 
A.,  6tli  dr.),  83  Am.  B.  B.  237,  217  Fed.  8S4: 
Abbott  Y.  Wauchttla  Mfg.  ft  Timber  Co.  (C.  C. 
A«,  Sth  Cir.),  86  Am.  B.  R.  SlO,  229  Fed.  SH; 
Matter  of  Weldenfeld  (C.  C  A.,  2d  Clr.),  42 
Am.  B.  B.  425.  264  Fed.  STT. 

44.  tn  re  Howard  (D.  C,  Cal.),  2  Am.  B. 
R.  682,  95  Fed.  416;  In  re  Hayden  (D.  C, 
K:  Y.),  1  Am.  B.  R.  670,  96  Fed.  199. 

46.  In  re  Romine  (D.  C,  W.  Va.),  14  Am. 
B.  R.  785,  789,  138  Fed.  837. 

46.  In  re  Stark  (D.  €.,  N.  T.),  18  Am. 
B.  R.  467,  155  Fed.  695. 

47.  In  re  Fixen  (D.  C,  Cal.),  2  Am.  B.  R. 
822,  96  Fed.  748;  People's  Bank  y.  Brown 
(0.  C.  A.,  3d  Olr.),  7  Am.  B.  R.  475,  112 
Fed.  652. 

48.  In  re  Hayden  (D.  C,  N.  T.),  1  Am. 
B.  R.  670,  W  Fed.  199;  In  re  Salkey,  Fed. 
Gas.  12,252. 

48.  In  re  Brundage  (D.  €.»  Iowa),  4  Am. 
B.  R.  47,  100  Fed.  618;  In  re  PurseU  (D. 
Cm  Ct.),  8  Am.  &  R.  96,  114  Fed.  871. 

Four  months'  period.^— When  a  bankrupt 
sabmita  to  an  examination  on  bdialf  of 
ereditors,  it  is  competent  to  inooire  as  to 
the  disposition  of  ms  property,  m  order  to 
ascertain  whether  there  exists  any  property 
right  in  which  the  bankrupt  has  an  interest, 
and  the  inquiry  is  not  necessarily  confined  to 
transactions  which  have  occurred  within  four 
months  prior  to  the  filing  of  the  petition. 
In  re  Brundage  {D.  C,  618  Pa.),  4  Am.  B.  B. 
46,  100  Fed. 

60.  See  In  re  Walton,  1  N.  B.  N.  638. 

61.  In  re  Fizen  (D.  C.,  KM.),  2  Am.  B.  R. 


822,  96  Fed.  748;  In  re  Hess  (D.  a,  Pa.),  14 
Am.  B.  R.  826,  136  Fed.  988;  In  re  United 
States  Graphite  Co.  (D.  C,  Pa.>,  20  Am.  B. 
R.  280,  161  Fed.  583. 

Older  for  production  of  books  and  papers. 
—  An  order  granted  under  section  21 -a  of 
the  Bankrupt^  Act  requiring  the  bankrupts 
to  produce  ''all  of  the  <books  of  account 
*  *  *  and  other  writings  and  memoranda, 
from  which  ma^  be  ascertained  any  of  the 
matters  and  things,  hereinbefore  mentioned, 
and  to  be  covered  in  said  examination,**  ia 
too  broad  and  uncertain,  especially  where  the 
bankrupt  lives  distant  from  the  place  of  ex- 
amination and  has  been  in  business  many 
yeara  Rawlins  v.  Hall-Epps  Clotiiing  Co. 
(C.  C.  A.,  5th  Cir.),  38  Am.  B.  R.  237,  217 
Fed.  884. 

mnnte  book  of  corporation. — Where  a- 
referee  is  engaged  in  making  inquirv  as  to 
an  alleged  fraud  between  a  corporation  and 
the  bankrupt's  estate,  and  the  corporation  is 
also  interested  in  having  an  order  made  for 
the  security  of  rent,  an  order  for  the  pro- 
duction of  its  minute  book,  containing  the 
truthful  information  concerning  the  ques- 
tions under  investigation,  will  be  granted^ 
and  counsel  for  the  parties  permitted  an  ex- 
amination thereof.  In  re  United  fitatea 
Graphite  Co.  (D.  O.,  Pa.),  20  Am.  B.  R. 
280,  161  Fed.  588. 

Jurisdiction  to  compel  delivery  of  books  to 
receiver  by  state  district  attorney.— Where 
a  private  banker  has  surrendered  his  hooka 
to  the  state  snperintendent  of  banks,  wha 
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randum  book  containing  data  in  respect  to  llie  dealings  of  the  bankrupt  with  the 
bank.'^  An  order  directing  a  person  to  appear  before  the  referee  and  testify, 
bringing  with  him  certain  books  and  papers^  does  not  authorize  the  receiver  of 
the  bankrupt  at  whose  instance  the  order  was  issued,  to  take  possession  of  such 
books  and  papers.^  The  books  of  a  corporation  may  be  subpoenaed  for  ezamr 
ination  before  a  special  master,  in  proceedings  to  ascertain  whether  the  prop- 
erty interests  of  the  bankrupt  and  such  corporation  were  identical,*^  and  pos- 
session of  the  books  by  the  proper  officers  will  be  presumed.** 

i.  Privileged  commimicatiaiis. —  The  statute  is  silent  in  respect  to  privileged 
communications.  There  is  no  indication,  however,  that  it  is  intended  that 
the  rule  in  respect  to  such  communications  should  be  disregarded  in  bank* 
ruptcy  proceedings.  Where  by  State  statute  communications  between  persons 
occupying  certain  relations  are  privileged,  they  will  be  recognized  as  privilegied 
by  tiie  bankruptcy  courts  in  that  State.^  The  rule  that  communications 
between  attorney  and  client  are  privileged  will  be  upheld,"^  although  the  wit- 
ness may  be  questioned  by  the  court  to  enable  it  to  determine  for  itself  whether 
communioation  is  a  privileged  one."  An  attorney  may  not  refuse  to  identify 
papers  signed  by  him  on  the  ground  of  privilege,  and  is  bound  to  testify  as  to  any 
facts  whidi  came  to  his  knowledge  in  any  other  way  than  through  confidentiid 
communications  from  his  clientJ^  The  elimination  of  the  words  *^  who  is  a 
competent  witness  under  the  laws  of  the  State  in  which  the  proceedings  are 
pending,"  from  subsection  a  of  this  section  by  the  amendatory  act  of  1903  has 
not  affected  the  privilege  in  respect  to  such  communications  of  any  witness 
other  than  the  bankrupt's  wife.  Prior  to  the  amendment  the  competem^  of 
witnesses  before  a  court  of  bankruptcy  was  determinable  by  the  law  of  the 
State  in  which  the  case  was  pending.^  As  the  law  now  stands  this  questicm  of 
competency  may  be  determined  by  the  Federal  statutes  if  any  exist  which  are 


after  taking  possession  under  the  state  law, 
was  appointed  receiver  in  1>ankniptC7,  and 
has  not  suggested  any  limitation  in  their  use 
for  eight  months,  the  hankruptcy  court  will 
not  compel  the  state  district  attorney  to  de- 
Uver  to  the  iwnkrupt's  receiver  4>ook8  and 
papers  which  he  is  about  to  use  in  the  trial 
%>f  an  indictment  in  the  state  court.  Matter 
of  Mandel  (D.  a,  K.  Y.),  35  Am.  B.  R.  386, 
224  Fed.  642. 

Sa  Matter  of  Wheeler  &  Co.  (C.  C.  A., 
2d  dr.),  19  Am.  B.  IL  461,  158  Fed.  603, 
je\g.  18  Am.  B.  R.  421. 

5S.  In  re  Davis  Tailoring  Co.  (D.  C,  N. 
J.),  16  Am.  B.  R.  486,  144  Fed.  285. 

64.  Matter  of  Iron  Clad  Mfg.  Co.  (C.  C  A., 
2d  Cir.),  34  Am.  B.  R.  566,  201  Fed.  66. 

65.  Presumption  of  possession  of  books  by 
corporation. —  Where  in  a  bankruptcy  pro- 
ceeding against  a  corporation  another  cor- 
poration is  ordered  to  produce  its  books  be- 
fore the  special  master  for  examination, 
there  is  a  presumption  that  the  corporation 
is  in  the  possession  and  control  of  its  own 
books,  which  cannot  be  rebutted  by  the  mere 
statement  of  some  officer  that  he  does  not 
know  where  they  are.  Matter  of  Iron  Clad 
Mfg.  Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B.  R. 
566,  201  Fed.  66. 

6S.  Matter  of  Reid  (D.  C,  Mich.),  17  Am. 


B.  R.  477,  165  Fed.  9S3;  holding  that  a 
sworn  statement  delivered  by  a  bankrupt  to  a 
city  assessor  is  not  admissible  in  evidenee 
against  the  bankrupt,  where  Uie  statute  re- 
quiring such  statement  provides  that  it  shall 
not  4m  used  for  any  other  purpose  iSbiUk  tks 
making  of  an  assessment  oi  taxes. 

lAoMBe  tax  rcivras^— Where  a  State  law  pf*-' 
liiblts  the  producUoD  of  income  tax  retorat 
"except  as  provided  by  law/'  the  bankruptcy 
court  cannot  compel  the  production  of  snch 
returns  before  the  referee.  Matter  of  Valeela 
Condensed  Milk  Co.  (C.  C.  A.*  7th  dr.),  S»  Am. 
B.  R.  232,  240  Fed.  310. 

57.  People's  Banic  v.  Brown  (C  C  A,  Sd  Cir.), 
7  Atq-  B.  B.  47S,  112  Fed.  6EKS. 

SB.  People*!  Bank  v.  Brown  (C.  C.  A,  Sd  dr.), 
7  Am.  B.  R.  475,  112  Fed.  652,  wherein  the 
court  said:  "There  is  no  presumption  of  prlvl- 
lege»  and  though  its  allowance  may,  in  a  dear 
case,  be  founded  upon  the  voluntary  statement 
of  the  attorney  that  his  knowledge  of  the  fact 
to  wliich  he  is  asked  to  testify  was  acquired 
in  professional  confidence,  yet,  wherever,  as  in 
this  case  the  circumstances  sugfirest  that  th« 
sufficiency  of  the  grounds  of  that  statement 
should  be  considered,  it  is  the  right  of  the 
opposing  party  to  demand  that  the  proponent 
of  the  privilege  shall  be  submitted  to  such  in- 
terrogation as  may  be  necessary  to  test  it« 
validity.*' 

6S.  In  re  Rues  (D.  C,  Pa.),  20  Am.  B.  R.  281. 
159  Fed.  252. 

60.  In  re  Josephson  (D.  C,  Oa.).  9  Am.  B.  R. 
845,  349.  121  Fed.  142. 
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applicable  to  the  case.*^  Otherwise  the  State  statute  will  control.  Whatever 
may  be  the  rule  in  respect  to  competency  of  witnesses  the  State  statute  in 
respect  to  privileged  communications  will  be  observed® 

j.  Crimlnatiiig  questions.— It  is  provided  in  §  7-a  (9)  that  **no  testimony 
given  by  him  (the  bankrupt)  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding.'^  Early  in  the  administration  of  the  law,  it  was  thought 
that  a  bankrupt  waived  his  constitutional  privil^e  by  filing  a  voluntary 
petition,  and  that  the  opposite  was  the  rule  where  the  petition  was  involun- 
tary.^ As  has  already  been  stated  this  doctrine  is  now  rejected.^  Kotwith- 
standing  the  immunity  afforded  a  bankrupt  by  the  statute  he  may  refuse  U> 
answer  a  question  on  the  ground  that  it  will  tend  to  incriminate  him.f'  It  i& 
not  in  any  sense  essential  that  a  transaction  should  be  pending  agaonst  tiie 
bankrupt  to  entitle  him  to  claim  this  constitutional  privilege.^  If  the  privi- 
lege be  thus  accorded  to  a  bankrupt,  a  third  party  witness  is  much  more  entitled 
to  it;  the  law  does  not  even  attempt  to  give  such  a  witness  immunity  from 
punishment  He  may  therefore  refuse  to  testify  on  this  ground.^  The 
privil^e  may  be  claimed  in  respect  to  the  examination  of  books,  x>aper8  and 
records  containing  incriminating  evidence.®  The  plea  of  the  privil^e  should 
not  be  permitted  to  excuse  the  production  of  the  books,  papers  and  records. 
They  should  be  produced  and  if  found  by  the  court  to  contain  incriminating- 
evidence,  an  order  may  be  made  to  protect  the  witness  from  the  discovery  of 
the  evidence  and  if  possible  otherwise  direct  in  respect  to  the  competency  of 
the  necessary  information.^^    For  instance,  an  order  requiring  the  banlmipt 


•1.  Smith  V.  Towndiip  of  Au  Ores  (C.  C. 
A.,  6th  Clr.),  17  Am.  B.  R.  746,  160  Fed. 
267,  holding  that  the  oompeteacy  of  a  wit- 
ness to  testify  in  a  court  of  iMiikmptey  as  to 
»  transaction  between  himself  ana  the  de- 
oesMd  person  is  to  he  tested  by  i  868  of 
the  United  States  Rev.  fitats.,  and  not  by 
the  State  statute. 

6JI.  In  re  Aspinwall,  Fed.  Cas.  601;  In  re 
BeUis,  88  How  Pr.  (N.  Y.)  79. 

68.  See  discussion  under  Bankr.  Aci,  |  7-a 
(9)  on  p.  269,  ante, 

64.  Compare  In  re  Sapiro  (D.  C,  Wis.), 
1  Am.  B.  K.  296,  92  Fed.  340.  Ooiiirat  In  re 
Hathom  (Bef.,  La.),  2  Am.  B.  R.  298,  and 
In  re  Scott  (D.  C,  Pa.),  1  Am.  B.  R.  49, 
96  Fed.  816. 

66.  See  p.  270,  ante,  and  cases  cited. 

66.  In  re  Kanter  &  Cohen  (D.  C,  N.  T.), 
9  Am.  B.  B.  104,  117  Fed.  366;  U.  S.  v. 
Qoldstein  (D.  C,  Va.),  12  Am.  B.  R.  766, 
182  Fed.  789;  In  re  Henschel  (Bef.,  N.  Y.), 
7  Am.  B.  B.  207;  Hatter  of  Sknith  (D.  C, 
N.  Y.),  7  Am.  B.  R.  213,  112  Fed.  609;  In 
re  Shera  (D.  C,  N.  Y.),  7  Am.  B.  R.  652, 
114  Fed.  207;  In  re  Feldstein  (D.  C,  N.  Y.), 
4  Am.  B.  R.  321,  103  Fed.  269;  In  re  Scott 
(D.  C,  Pa.),  1  Am.  B.  R.  49,  96  Fed.  816; 
In  re  Nachman  (D.  C,  8.  Car.),  8  Am.  B. 
R  180,  114  Fed.  996;  In  re  Rosser  (D.  C, 
Mo.),2  Am.  B.  R.  766,  96  Fed.  306.  Contra^ 
In  re  Franklin  Syndicate  (D.  C,  N.  Y.),  4 
Am.  B.  R.  611,  114  Fed.  206;  Mackel  ▼. 
Rochester  (C.  C.  A.,  9th  dr.),  4  Am.  B.  R.  1, 
102  Fed.  314;  United  States  ▼.  Rhodes  (D. 
C,  Ala.),  32  Am.  B.  R.  628,  212  Fed.  613. 


67.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B.  B*^ 
669,  134  Fed.  109. 

68.  Matter  of  Hooks  Smelting  Co.  (D.  C.> 
Pa.),  16  Am.  B.  R.  83,  138  Fed.  964,  where- 
it  was  held  that  an  <^cer  of  a  bankrupt  oorr 
poraticm  who  had  been  indicted  for  embezr 
ilinff  its  funds  may  refuse  to  testify  whether 
he  had  taken  any  part  of  the  'bankrupt's 
property  upon  the  around  that  his  answer 
m^t  incruninate  bun. 

Trustee  protected. —  In  the  case  of  Matter 
of  Smith  (D.  C,  N.  T.),  7  Am.  R  R.  218,. 
112  Fed.  600,  it  was  held  that  a  trustee  ii^ 
bankruptcy  cannot  be  compelled  to  give  testi- 
mony which  may  tend  to  show  that  he  hM 
misappropriated  the  funds  of  the  bankrupt 
estate;  In  re 'Feldstein  {D.  C,  N.  Y.),  4  Am. 
B.  R.  321,  103  Fed.  269. 

68.  Matter  of  Hark  Bros.  (D.  C,  Pa.) . 
14  Am.  B.  R.  624,  136  Fed.  986 ;  In  re  Hess 
<D.  C,  Pa.),  14  Am.  B.  R.  669,  134  Fed. 
109;  In  ye.Kanter  &  Cohen  (D.  C,  N.  Y.), 
9  Am.  B.  R.  104,  117  Fed.  366;  United 
States  V.  Rhodes  (D.  C,  Ala.),  32  Am.  B.  R. 
528,  212  Fed.  618. 

70.  Matter  of  Hark  Bros.  (D.  C,  Pa.),  14 
Am.  Bi  R.  624,  136  Fed.  986. 

Production  of  books  excused. —  In  the  case 
of  In  re  Rosenblatt   (D.  C,  Pa.),   16  Am. 

B.  R.  306,  143  Fed.  663,  it  was  held  that 
unless  the  court  is  satisfied  that  the  bank- 
rupt's claim  that  the  books  contain  incrim- 
inating evidence  has  some  foundation  in  fact, 
an  order  may  be  issued  directing  the  delivery 
of  the  books  to  the  receiver;  In  re  Hess  (D. 

C.  Pa.),  14  Am.  B.  R.  669,  134  Fed.  109. 
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to  deposit  books  of  aocount  in  the  ofSoe  of  the  reeeiver,  there  to  remain  in  the 
custody  of  the  bankrupt,  for  the  inspection  of  the  reoeiver  in  the  administratioii 
of  the  estate,  but  not  for  any  criminal  prosecution,  provision  being  made  to 
give  the  bankrupt  an  opportunity  to  assert  his  constitutional  privilege  in  eaae 
of  process  for  their  production,  is  not  an  infringement  of  the  bankrupt's  ood- 
stitutional  rights.^  But  where  the  books  are  in  the  possession  of  the  trustee^ 
property  belonging  to  him,  as  the  custodian  of  the  bankrupt's  property,  they 
may  be  used  against  the  bankrupt  on  the  trial  of  an  indictment  for  conceal- 
ment''^  The  Supreme  Court  distinguishes  between  tiie  compulsory  production 
of  books  of  the  bankrupt  as  evidence  against  him  in  a  criminal  proceeding, 
and  the  production  by  the  trustee  who  succeeds  by  law  to  their  possession  upon 
the  adjudication  of  the  bankrupt  The  numerous  cases  construing  the  Fifth 
Amendment  will  be  found  valuable  precedents.^ 

k.  Ihe  use  of  examination  in  proceedings  in  other  courts.— Whether  the  exam- 
ination may  be  used  in  proceedings  in  other  courts  is  a  mooted  question.  Such 
examinations  may,  of  course,  be  used  for  the  purpose  of  impeachment  If 
admitted  for  any  other  purpose,  it  should  be  proven  by  calling  tike  stenographer 
or  by  offering  a  certified  copy  of  the  record.  ^^  The  examination  is  so  nearly 
like  an  ex  parte  inquisition,  however,  that  it  will  often  be  ruled  out,  and,  if 
allowed,  should  be  accompanied  with  permission  to  the  other  party  to  croas- 
examine.  It  seems  that  the  examination  of  third  party  witnesses  cannot  be 
introduced  on  the  objections  to  the  bankrupt's  discharge,  though  his  examina- 
tion may  be,^  and  testimony  taken  upon  sudi  an  examination  is  inadmissible  in 


DeUvery  of  books;  order  protecting  wlt- 
^^8. —  Where  a  bankrupt  declines  to  delirer 
bis  books  of  account  to  the  receiver  on  the 
ground  that  they  contain  entries  which  would 
tend  to  criminate  him,  he  must  produce  the 
books  before  the  court  or  referee  in  order 
to  have  the  question  determined  whether  thej 
do  in  fact  tend  to  incriminate  him;  and  if  it 
appears  that  they  do  contain  incriminating 
evidence,  the  court  wiU  by  order  proteot  the 
bankrupt  from  the  use  of  such  evidence  for 
any  criminal  proceeding  and  at  the  same  time 
will  enable  the  trustee  to  make  such  use  of 
the  books  as  may  be  necessary  to  administer 
the  estate.  If  the  books  are  delivered  to 
such  trustee,  or  to  a  receiver,  the  order  must 
provide  that  the  bankrupt  be  notified  of  any 
flubpoena  or  other  process  to  secure  posses- 
sion of  the  books  so  that  he  may  have  an 
opportunity  to  assert  his  constitutional  privi- 
lege. In  re  Harris  (D.  C,  K.  Y.),  SO  Am. 
B.  R.  911,  104  Fed.  292,  affd.  221  U.  S.  274, 
26  Am.  B.  R.  308,  55  L.  Ed.  732. 

71.  Matter  of  Harris,  221  U.  8.  274,  25 
Am.  B.  R.  302,  303,  55  L.  Ed.  732,  in  which 
Mr.  Justice  Holmes  says:  'If  the  order  of 
the  bankrupt,  standing  alone,  infringed  his 
constitutional  rights,  it  might  be  true  that 
the  provisions  intended  to  save  them  would 
be  inadequate,  and  that  nothing  short  of  stat- 
utory immunity  would  suffice.  But  no  con- 
stitutional rights  are  touched.  The  question 
Is  not  of  testimony  but  of  surrender  —  not 
of  compelling  the  bankrupt  to  be  a  witness 
against  himself  in  a  criminal  case,  present 
or  future,  but  of  compelling  him  to  yield 
possession  of  property  that  he  no  longer  is 


entitled  to  keep.  If  a  trustee  had  been  ap- 
pointed, the  title  to  the  books  would  hsfe 
vested  in  him  by  the  express  terms  of  seetics 
70,  and  the  bankrupt  could  not  have  with- 
held possession  of  what  he  no  longer  ofvnadL 
on  the  ground  that  otherwise  he  mi^t  bt 
punisheo.    That  is  one  of  the  misfoitostf 

of  baakraptcy  tf  it  foOews  crime.  Tlie  ilfkt 
not  to  be  compelled  to  be  a  witnesi  is>^nit 
oneself  is  not  a  right  to  appropriate  property 
that  may  tell  one'e  story.  Am  the  bankroptcy 
court  coald  have  enforced  title  in  fSvor  of  tht 
trustee.  It  could  enforce  possession  otf  Imtirim 
in  favor  of  the  receiver.  Section  2.  la  tbe 
properly  careful  provision  to  protect  him  tnm 
use  of  the  books  in  aid  of  proseentton,  tk» 
bankrupt  got  aU  that  be  could  ask." 

72.  Johnson  v.  United  SUtes,  228  V,  8.  tfT, 
80  Am.  B.  B.  14.  57  L.  Bd.  212,  dlstingiilikiiff 
Hatter  of  Harris,  eupra;  Bnslgn  v.  Commos- 
wealth  of  Pa.,  227  U.  8.  502,  80  Am.  B.  B.  M^ 
57  L.  Bd.  668. 

7S.  For  Instance  Connselman  v.  Hitchcock* 
142  U.  S.  517,  85  L.  Bd.  1110.  and  Brown  t. 
Walker.  151  U.  S.  501.  40  L.  Bd.  810.  and  tm 
caaes  there  cited. 

74.  See  discussion  under  this  section,  mb' 
title.  ''Certified  Copies  ai  Bvidence.**  fotii  Is 
re  Wiesen  Bros.  (D.  C,  Pa.).  14  Am.  B.  B.  >«• 
135  Fed.  442. 

Where  on  the  trial  of  an  aelloB  to  reeevw  • 
preferenee»  the  bankrupt  is  a  witaese  and  ttfti* 
fles.  without  objection,  that  the  report  of  hu 
testimony  given  at  a  meeting  of  creditor!  wu 
correct,  and  that  he  confirmed  that  testimoBy 
as  being  the  truth,  it  is  not  error  to  admit  U 
evidence  the  testimony  thus  referred  to  an4 
confirmed.  Badford  Grocery  Co.  v.  Haynte  (C- 
C.  A.,  5th  Clr.).  44  Am.  B.  B.  800,  281  Fed.  ««• 

75.  In  re  Wilcox  (C  C.  A,  2d  Or.),  •  Ajn.  B 
R.  882.  108  Fed.  828  In  effect  revg.  In  re  Oo^* 
(D.  C,  N.  Y.).  5  Am.  B.  B.  484.  100  Fed.  ^ 
Consult,  as  to  the  bankrupt's  examlnattoa  befnf 
used,  cases  dted  on  pp.  2e8-2n«  sslOi 
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«  proceeding  to  compel  the  imyment  of  money  alleged  to  belong  to  the  bank- 
rapt  estate,^  or  in  a  proceeding  to  compel  the  bankrupt  to  turn  over  alleged 
•exempt  property ;  and  this  is  so  notwitfaatanding  the  fact  that  the  witnesseB 
were  croBS  examined.^  Upon  a  proceeding  before  the  referee  for  the  dis- 
tribution of  the  fund  derived  from  the  sale  of  bankrupt's  assets  free  from 
lienSy  testimony  of  the  former  president  of  the  bankrupt  company,  taken  on  a 
general  examination  under  this  section,  and  not  directed  to  any  defined  issue, 
is  inadmissible  in  support  of  a  daim.^ 

L  Eefnaal  to  appear  and  testify;  contempts^— Befusal  to  appear,  under  the 
former  statute,  made  the  recusant  witness  liable  in  contempt.  The  present 
4ict  does  not  particularize  as  to  contempts  of  this  character,  but  a  court  has 
power  to  enforce  its  commands  in  the  usual  way.^  Where  an  order  for  the 
examination  of  a  party  contains  a  clause  ordering  him  to  produce  thereon 
'Certain  books  and  papers,  and  he  does  not  produce  them  upon  die  examination, 
the  court  may  punish  him  as  for  contempt ^^  A  witness  may  not  be  compelled 
to  testify  witiiout  the  payment  of  his  lawful  f ees.^  The  application  to  submit 
to  an  examination  involves  the  duty  of  answering  truthfully,  and  as  intelli- 
gently and  fully  as  mental  equipment  will  permit,  all  material  questions,  and 
■a  failure  to  perform  such  duty  is  punishable  as  a  contempt.^ 

m.  Practice. —  The  usual  practice  upon  the  examination  of  a  bankrupt  has 
already  been  considered  under  §  7-a  (9).  The  practice  on  third  party  examina- 
tions is  not  essentially  different  from  that  on  examinations  of  the  bankrupt 
at  first  meetings.  The  application  may  either  be  a  formal  written  petition  or 
be  a  formal  motion.  No  particular  form  for  the  application  is  prescribed. 
"Grounds  for  the  order,  though  not  absolutely  essential,  will  usually  be 
required.^  If  the  case  is  pending  before  a  referee,  the  application  should  be 
made  to  him;  he  has  the  same  power  as  the  judge  to  require  a  designated 
person  to  appear  and  testify.^.    The  court  may  appoint  special  masters  or 


Bridenoe  of  partners.^ — Evidence  ffiTen  by 
tbe  members  of  a  bankrupt  partnerwip  on  a 
general  examination  before  the  referee  as  to 
tbe  property  of  the  firm  is  admissible,  on  an 
appucaticm  for  a  discharge,  against  each 
<n  the  memlbers  respectively;  but  the  evidence 
cf  eadi  member  is  not  admissible  against  each 
of  the  oUier  membcors.  Matter  of  Malschidc 
<D.  C,  Pa.),  38  Am.  B.  R.  214,  217  Fed. 
492. 

76.  In  re  Alphin  ft  Lake  Cotton  Co.  (D.  C, 
Ark.),  12  Am.  B.  R.  653,  131  Fed.  S24; 
Beckons  v.  Snyder,  211  Pa.  St.  176,  15  Am. 
B.  R.  112,  60  Atl.  675. 

Proof  of  claim. —  Where  a  trustee  takes 
isene  upon  the  right  of  a  creditor  to  prove 
■a  claim  against  ue  estate,  testimony  taken 
before  the  referee  upon  other  issues  to  which 
the  claimant  was  in  fact  not  a  party,  and 
when  he  was  absent,  is  inadmissible;  the  wit- 
nesses, including  the  bankrupt,  must  be  re- 
called unless  the  claimant  consents  to  the 
fise  of  the  testimony  as  it  appears  in  the 
proceedings.  In  re  Keller  (D.  C,  Iowa), 
6  Am.  B.  R.  334,  109  Fed.  118. 

77.  Matter  of  Siskind  (D.  C,  Peon.,  Ref.), 
32  Am.  B.  R.  69. 

78.  Matter  of  National  Boat  ft  EaginA  Oa 


(D.  C,  Me.),  33  Am.  B.  R.  154,  216  Fed. 
208. 

79.  Act  of  1867,  {  7. 

80.  Bankr.  Act,  %^  1  (13)    (16),  41-b. 

81.  Matter  of  Alper  (D.  C,  N.  Y.),  19 
Am.  B.  R.  612,  162  Fed.  207. 

8i.  In  re  Marcus  (D.  C,  Vi.),  20  Am.  B. 
R.  397,  160  Fed.  229. 

83.  In  re  Fellerman  (D.  C,  N.  Y.),  17  Am. 
B.  R.  785,  149  FM.  244;  Matter  of  Lathrop» 
Haakins  ft  Go.  (D.  C,  N.  T.),  24  Am.  B.  fL 
911,  184  Fed.  634. 

Evasive  aaswera.— Where  the  referee  is 
convinced  that  the  bankrupt  is  giving  evasive 
tesUmony  the  proper  practice  is  to  give  him 
notice  that  he  must  answer  and  to  enter  of 
record  a  formal  finding  that  the  answer  is  aa 
evasion  and  to  require  a  real  answer.  Matter 
of  Blits  (D.  C,  Pa.),  36  Am.  B.  R.  863,  232 
Fed.  276. 

84.  In  re  Howard  (D.  C,  Cal.),  2  Am.  B. 
R.  582,  95  Fed.  415;  In  re  Earle,  Fed.  Gas. 
4,244;  In  re  Mendenhall,  Fed.  Gas.  9,424; 
In  re  Lanier,  Fed.  Gas.  8,070. 

85.  Bankr.  Act,  i  38(2)  (4);  Matter  of 
Abbey  Press  (G.  G.  A.,  2d  Gir.),  13  Am.  B. 
R.  11,  134  Fed.  51.    See  also  Form  No.  28. 
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commissioBers  to  conduct  the  examination  and  report  thereon.^  The  person 
to  be  examined  is  not  entitled  to  notice  of  the  application.^  Creditors  are 
entitled  to  at  least  ten  days'  notice  by  mail  of  all  examinations  of  the  bankrupt.^ 
But  if  the  examination  be  of  a  third  party  notice  to  the  bankrupt  or  creditors 
is  not  required.*  It  will  be  frequently  advisable,  indeed,  to  have  the  examina- 
tion in  the  absence  of  the  bankrupt  and  the  general  creditors."^  If  the  witness 
is  present^  he  may  be  ordered  to  testify;  if  not  present,  he  should  be  brought 
in  on  a  subpoena,^^  and,  if  books  or  documents  are  desired,  a  subpoena  duces 
tecum  can  be  issued ;  or,  it  seems,  the  witness  can  be  brought  in  on  a  shnple 
ordcr.^  The  practice  on  the  taking  of  testimony  is  regulated  by  General 
Order  XXII.*^  An  attorney  in  fact,  who  is  not  also  an  attorney  at  law,  will  not 
be  allowed  to  examine  witnesses  on  behalf  of  creditors.^*^  The  banlonipt  is  & 
party  in  interest  and  entitled  to  a  copy  of  the  testimony  upon  the  payment  of 
the  fee  required  by  the  local  rule.*'** 

n.    DEPOSITIONS. 

a.  In  general. —  Subsection  h  conforms  the  practice  in  respect  to  the  taidag 
of  depositions  in  bankruptcy  proceedings  to  that  of  United  States  courts  gen* 
erally.  It  is  apparent  from  subdivision  b  of  this  section  that  it  was  the  inten- 
tion of  Congress  to  confer  upon  courts  of  bankruptcy  the  same  jurisdiction 
and  power  relating  to  the  taking  of  depositions  as  are  enjoyed  by  Federal 
courts  in  civil  actions.^  While  a  subpoena  n^yy  within  oertainr  territorial 
limits,  be  effective  outside  the  district  in  issue,*'  depositions  are  the  usual 
means  of  securing  testimony  at  a  distance  greater  than  one  hundred  miles.*^ 
|t  is  customary,  and  will  usually  be  found  desirable,  to  have  the  deposition 
taken  before  die  referee  of  the  domicile  of  the  witness.     The  method  of 


K«.  Matter  of  Stark  (D.  C,  N.  Y.),  18  Am.  B. 
11.  467,  155  Fed.  QM;  In  re  HerskoTita  (D.  C, 
N.  Y.),  18  Am.  B.  B.  247,  162  Fed.  816;  In  re 
Kleiacher  (D.  C,  N.  Y.),  18  Am.  B.  B.  194,  161 
Fed.  81. 

Order  for  deUverj  of  asseUd — Upon  an  appli- 
cation for  an  order  directing  a  bankrupt  to 
turn  over  certain  apeclfled  aaaets,  the  matter 
may  be  referred  to  a  special  maater  to  take 
the  testimony  and  report  thereon.  In  re  Her- 
skoviti  (D.  C,  N.  Y.),  18  Am.  B.  R.  247,  1S2 
Fed.  818. 

87.  Matter  of  Abbey  Press  (C.  C.  A.,  2d  Clr.), 
13  Am.  B.  B.  11,  134  Fed.  61,  67  C.  C.  A.  161. 

88.  Bankr.  Act.  |  58-a(l). 

89.  In  re  Cobb  (Ref.,  Mass.)*  7  Am.  B.  R. 
104;  Matter  of  Enigh  &  Straub  (D.  C,  N.  Y.), 
40  Am.  B.  R.  277,  243  Fed.  988.  Compare  In  re 
Macintire,  Fed.  Cas.  8,821. 

.    90.  Matter  of  Adler  (Ref.,  La.)f  21  Am.  B.  R. 
302. 

91.  As  to  the  territorial  effect  of  a  subpoena, 
see  In  re  Hemstreet  (D.  C,  Iowa),  8  Am.  B.  R. 
760,  117  Fed.  568. 

92.  For  form  of  order,  see  Form  No.  28,  and 
for  subpoena,  see  Form  No.  30.  It  is  customary 
for  referees  to  keep  subpoenas  si|?ned  by  the 
clerk  on  hand.  By  analogy  to  Equity  Rule  XV, 
Huc'h  subpoenas  should  be  served  either  by  the 
marshal,  or  by  some  person  desif^nated  by  the 
referee.  The  witness  fee  is  11.50  and  ei^ht 
cents  a  mile  one  way.  Proof  of  service  is  made 
by  a  return,  if  service  is  by  the  marshal:  by 
amdavit  (Form  30),  if  by  a  designated  person. 

93.  See  also  Form  No.  29. 

93a.  Matter  of  Looney  (D.  C,  Tex.),  44  Am. 
B.  R.  542,  262  Fed.  209.  See  also  General  Order 
No.  IV. 

93b.  Matter  of  Greenbaum  (D.  C,  Mich.),  40 
Am.  B.  R.  286,  243  Fed.  966;  Petition  of  Moul- 
throp  (C.  C.  A.,  6th  Or.)»  41  Am.  B.  R.  664,  249 
Fed.  468. 


•4.  Matter  of  WaaMngton  Sted  A  Bolt  Ct. 
(D.  C^  Waah.),  82  Am.  B.  B.  168,  210  Fed.  Wt 

96.  Bee  R.  8..  I  876;  In  re  Woodward.  f^L 
Caa.  18,000. 

98.  See  B.  8.,  M  868-879;  Bx  parte  FIsk.  lU 
U.  8.  713;  In  re  Hemstreet  (D.  C,  Iowa),  8  An. 
B.  B.  760,  117  Fed.  668;  In  re  Cole  (B.  C,  Me.). 
13  Am.  B.  R.  300,  133  Fed.  414. 

Oatslde  of  State. — ^Under  section  41  of  the 
bankrupt  act,  a  peraon  cannot  be  compeUed 
to  leave  the  State  wherein  he  resides  In  order 
that  he  may  be  a  witness  in  a  hearing  before 
a  referee;  if  the  testimony  of  such  witness  U 
desired,  it  must'  be  procured  under  the  pro- 
visions of  section  21.  In  re  Cole  (D.  C  lie.). 
13  Am.  B.  R.  300,  133  Fed.  414. 

Witness  in  another  district.— Where  the 
witness  whose  testimony  is  sought  resides  is 
another  district,  his  testimony  may  be  taken 
by  deposition  under  section  21-b;  if  the  ap- 
plicant wishes  to  have  him  personally  appear 
before  a  referee  in  bankruptcy,  the  applica- 
tion must  be  made  to  a  court  in  the  district 
in  which  the  proposed  witness  resides.  In  re 
Kobinson  (D.  €.,  Minn.),  24  Am.  B.  B.  S17; 
179  Fed.  724. 

Writ  of  habeas  cotpiis.— Where  a  person 
while  confined  in  a  State  hospital  for  the 
criminal  insane  is  adjudicated  a  bankrupt  is 
another  State,  a  writ  of  habeas  corpus  luuler 
section  753  of  the  U.  S.  Revised  SUtute*, 
to  produce  him  for  examination,  will  ^ 
quashed,  as  his  deposition  may  be  taken 
under  this  section.  In  re  Thaw  (D.  C,  Pa.)» 
22  Am.  B.  R.  687,  166  Fed.  71. 
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,  deposition  does  not,  of  course,  exclude  the  more  formal  method  of  a  com- 

mission to  take  testimony  with  or  without  interrogatories,  as  regulated  by 
Equity  Bule  LXVII.  Cases  construing  botli  the  Bevised  Statutes  and  the 
Equity  Rules  in  other  courts  than  courts  of  bankruptcy  will  be  found  in  point. 
D.  Notice  to  adverse  party. —  Subsection  c  requires,  if  the  evidence  is  to  be 
taken  by  deposition,  that  notice  be  filed  with  liie  referee.  If  depositions  are 
to  be  taken  in  opposition  to  the  allowance  of  a  claim,  notice  is  also  to  be  served 
upon  the  claimant,  and  when  in  opposition  to  a  discharge,  notice  should  also 
be  served  upon  the  bankrupt.  In  tiie  absence  of  any  statutory  regulation  to 
the  contrary  it  is  therefore  provided  that  no  notice  need  be  given  the  opposing 
party,  unless  the  evidence  is  to  be  offered  in  opposition  to  a  creditor's  claim 
.to  the  bankrupt's  discharge. 

^.  Fractice. —  The  practice  on  the  taking  of  depositions  is  controlled  by  the 

-  ^general  law.     The  practice  on  depositions  in  admiralty  will  be  found  a  safe 

guide.*^ 

ni.    CSSTIFIED  COPIES  AS  SVIDSNCS. 

a.  In  general. —  Subsection  d  authorizes  certified  copies  of  the  proceedings 
before  a  referee,  or  the  papers  when  issued  by  the  clerk  or  referee,  to  be 
:admitted  as  evidence  with  like  force  and  effect  as  certified  copies  of  the 
records  of  the  district  court  The  manifest  purpose  of  this  subsection,  and 
iJso  of  e,  f,  and  g,  is  to  give  to  the  records  of  referees  when  offered  in  evidence 
the  force  of  records  of  tiie  district  court  proper.  It  is  thought  that  the  clause 
'*  when  issued  by  the  clerk  or  referee  "  refers  to  the  word  "  papers  "  and  not 
to  prior  words  of  the  clause ;  the  derk  often  acts  in  the  absence  of  the  district 
judga  The  certificate  may  be  signed  either  by  the  clerk  or  the  referee;  but 
the  safer  practice  is  to  secure  the  signature  of  the  former,  which  carries  with 

'  it  the  seal  of  the  court    In  important  districts,  the  referee  usually  has  a  clerk; 

,  but  the  latter  is  not  an  officer  recognized  by  the  law,  and  a  certificate  by  him 

would  be  unavailing."* 

b.  Order  approving  bond  of  trustee. —  Under  the  former  law,  the  register,  as 
soon  as  the  assignee  was  appointed,  by  an  instrument  in  writing  equivalent  to 
both  a  deed  and  a  bill  of  sale,  transferred  all  the  assets  of  the  bankrupt  to  the 
assignee;^  this  assignment  was  recorded  in  the  district  court  clerk's  office,*^ 
and  a  certified  copy  could  then  be  recorded  in  the  record  office  of  the  State. 
Under  the  present  law,  there  is  no  such  instrament,  but  a  certified  copy  of 
the  order  approving  the  trustee's  bond,  when  recorded  in  the  proper  clerk's 
•or  register's  office,  becomes  constructive  notice,  and  operates  as  would  a  deed 
and  UU  of  sale  by  a  bankrupt  It  is  also  made  conclusive  evidence  of  the 
vesting  of  the  title  in  the  trustee.  It  is  wise,  therefore,  to  record  such  a  certified 
copy  in  the  proper  record  office  where  any  property  of  the  bankrupt  may  be 
situated.  Though  the  trustee  is  now  required  to  record  a  certified  copy  of 
the  adjudication  of  bankruptcy  in  each  case,  its  effect  as  public  notice  is  not 
fixed.  Safe  practice  will  suggest  the  recording  of  both  instruments.  As  title 
passes  to  the  bankrupt's  property  at  the  date  of  the  adjudication  as  of  the 
date  the  petition  is  filed,^*^  the  order  approving  the  bond  should  show  these 

97.  See  Benedict's  Admiralty,  and  o/bsenre         100.  In  re  Neale,  Fed.  Gas.  10,066. 

the  various  district  court  rules.     See  also         101.  See  Bankr.  Act,  %  70-a;  In  re  Young* 
R.  S.,  fl  863  eiieq.  strom   (C.  C.  A.,  Sth  CIr.),  18  Am.  bTr. 

98.  Compare  Bankr.  Act,  %  1(6).  672,  676,  163  Fed.  08. 

99.  Act  of   1867,   f    14;   R.  6.,  if  6/)44, 
j5,064. 
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dates,  to  the  end  that,  when  the  certified  copy  is  recorded,  searchers  and  title 
companies  may  ascertain  therefrom  the  time  of  devolution  of  title  and  what 
property  passed;  though  this  is  not  so  necessary  since  §  47-c  was  added  by 
the  amendatory  act  of  1903.  This  may  be  aocomplisbed  by  inserting  in  Fonn 
No.  26,  after  tiie  word  ^^  bankrupt/'  the  words:  ''  who  was  so  adjudged  by  this 

court  on  the day  of ,  190. .,  on  a  petition  filed  on  the 

day  of ,  190..  *<» 

c.  Order  on  discharge  or  compoiition. —  Subsection  /  makes  a  certified  copy 
of  an  order  confirming  or  setting  aside  a  composition,  or  granting  or  setting 
aside  a  discharge,  evidence  of  the  jurisdiction  of  the  court^  the  r^i^arity  of 
the  proceedings,  and  of  the  fact  that  the  order  was  made.  *  The  fact  of  these 
certified  copies  is  thus  clearly  defined.  This  subsection  was  enacted  in  con- 
templation of  the  fact  that  tiie  bankrupt  might  thereafter  be  sued  on  debts 
existing  at  the  date  of  the  filing  of  die  petition  in  bankruptcy;  and  was 
intended  to  relieve  him  of  the  necessity  of  introducing  a  copy  of  the  entire 
proceedings,  so  that  he  might  obtain  the  benefit  of  his  discharge  by  the  mere 
production  of  a  certified  copy  of  the  order.*^ 

d.  Conflmiing  compoiition  as  evidence  of  revesting  of  bankrupt's  property^ 
Subsection  g  makes  a  certified  copy  of  an  order  confirming  a  composition, 
evidence  of  the  revesting  of  the  title  of  his  property  in  the  bankrupt  When 
recorded  it  imparts  the  same  notice  that  a  deed  from  the  trostee  to  the 
bankrupt,  if  recorded,  would  impart 


lOA.  See  form  for  order  approving  bond  in 
^  Supplementary  Forms,"  po9t, 

108.  Kreitlein  ▼.  Ferger,  23S  U.  8.  31,  34 
Am.  B.  R.  862,  59  L.  Ed.  1184,  revg.  52  Ind. 
App.  199,  28  Am.  B.  R.  908.  fiee  also,  Wil- 
liams v.  First  Nat.  Bank  (Ga.  Ct  of  Appi.), 
40  Am.  B.  R.  449,  94  8.  E.  73. 

Authentication. — A  general  objection  to  a 
certified  copy  of  a  discharge  in  bankruptcy, 
followed  by  a  specific  objection  that  it  has 
not  been  shown  that  a  petition  in  bankruptcy 
was  filed,  does  not  raise  the  point  that  the 
document  is  not  properly  or  sufficiently  au- 
thenticated.    Schweigent-Ewald  Lumbcor  Go. 


▼.  Bauman  (K.  Dak.  Sup.  Ct.),  43  Am.  B.  R. 
M8,  17a  N.  W.  808. 

BnrdsB  of  proof. —  In  an  aetion  by  snhie- 
quent  Indorsers  against  a  prior  bankrupt  b- 
dorser,  in  which  the  defendant  introduced 
in  eyidenco  a  certified  copy  of  the  final  order 
of  his  discharge  in  buikniptey,  the  burden  of 
proof  was  upon  the  plaintiffs  to  show  thit 
the  debts  were  not  duTy  scheduled,  and  that 
they  had  no  notice  of  the  bankruptcy  pro- 
ceedlnga.  Manheim  v.  Loewe  (N.  Y.  App^ 
DiT.),  43  Am.  B.  B.  606»  165  App.  Div- 
(N.  Y.)  601. 


SECTION   TWENTT-TWO. 


REFERENCE  OF  CASES J^FTER  ADJUDICATION 

§  22.  Reference  of  Cases  after  Adjudication. — a  After  a  person  has 
been  adjudged  a  bankrupt  the  judge  may  cause  the  trustee  to  proceed 
with  the  administration  of  the  estate,  or  refer  it  (1)  generally  to 
the  referee  or  specially  with  only  limited  authority  to  act  in  the 
premises  or  to  consider  and  report  upon  specified  issues;  or  (2)  to 
any  referee  within  the  territorial  jurisdiction  of  the  court,  if  the  con- 
venience of  parties  in  interest  will  be  served  thereby,  or  for  cause, 
or  if  the  bankrupt  does  not  do  business,  reside,  or  have  his  domicile 
in  the  district. 

b  The  judge  may,  at  any  time,  for  the  convenience  of  parties  or  for 
cause,  transfer  a  case  from  one  referee  to  another. 


Analogous  proTisloiit:    In  U.  S.;    As  to  ono  rsfexoo  acting  In  the  place  of  aaoCuer,  Aet  of 
1867,  {  4,  B.  &,  S  5007. 
In  Sng.:    None. 
In  Can.:    None. 

Oraao-referenoeB:    To  the  law:    Conflrmatioa  or  rejeetion  of  rolings  or  orders  of  referees, 

i  2(10). 
Process,  pleadings  and  adjudications,  i  18. 
Jurisdiction  of  referees,  generally,  |  88. 
Duties  of  referees,  ^  39. 
Appointment  of  trustees,  |  44. 
And  see  generally  aU  sections  of  the  law  regulating  the  administration  of  a  bank- 

rupt's  estate. 
To  the  General  Orden:    Duties  of  referee  as  to  administration  of  estate,  XII. 
Approval  by  referee  of  appointment  of  trustee  by  creditors,  XIIL 
Notice  to  trustee  of  his  appointment^  XVI. 
Hearing  exceptions  to  trustee's  report,  XVII. 
And  all  other  General  Orders  relating  to  the  administration  of  the  bankrupt's 

estate. 
To  the  Forms:    Order  of  reference,  No.  14. 

Order  of  reference  in  judge's  absence,  No.  15. 
Oath  of  oiBce  and  bond  of  referee,  Nos.  16,  17. 
Appointment  of  trustee  by  creditors,  or  by  referee^  Nos.  22,  23,  and  other  Official 

Forms  having  to  do  with  the  administration  of  the  bankrupt's  estate. 
6ee  also  Supplementary  Forms;  Hagar  and  Alexander's  Banlcruptcy  Forms. 


SYNOPSIS  OF  SECTION. 

RBFBRBHCB  OP  CASKS  AFTBR  ADJUDICATIOH 

L  References  After  Adjudication,  512. 

a.  Administration  without  a  T^erence^  512. 

b.  Qeneral  references,  512. 

c.  Limited  references,  512. 

d.  To  any  referee  of  the  jurisdiction,  512. 

II.  Transfer  of  Cases  From  One  Referee  to  Another,  612. 

I511J 
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Bbfsbbng£8  Afteb  Adjudication. 
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L  REFESENC£S  AFTER  ADJUDICATION. 

a.  Administratioii  without  a  reference. —  By  the  terms  of  this  section  a  bank- 
rupt's estate  may  be  administered  under  the  direct  supervision  of  the  judge, 
and  without  an  order  of  reference.  In  such  a  case,  a  meeting  of  the  creditors 
would  first  be  called,  the  derk  giving  the  notices  and,  after  ^e  election  of  the 
trustee,  the  case  would  proceed  in  the  usual  way.  There  is,  however,  no  record 
of  a  case  where  the  judge  has  kept  an  administration  in  his  own  control. 

b.  General  references. — These  are  the  references  familiar  to  the  bar  and  the 
courts.  They  are  accomplished  by  the  entry  of  an  order,  substantially  in  the 
words  of  Form  14.  The  portion  of  the  order  which  requires  the  bankrupt  to 
attend  before  the  referee  on  a  day  certain  follows  General  Order  XII  (1),  and 
is  in  accord  with  the  practice  under  the  former  law.*  Before  reference  as 
authorized  by  this  section  it  is  doubtful  whether  the  referee  is  a  court  within 
the  definition.^ 

c.  limited  references. —  These  are  not  the  same  as  the  familiar  references 
to  the  referees  as  special  masters.  It  is  somewhat  difficult  to  conceive  of  t 
case  where  a  limited  reference  would  be  ordered. 

d.  To  any  referee  of  the  jurisdiction. —  The  judge  is  not  bound  to  refer  the 
case  to  the  referee  whose  district  includes  the  bankrupt's  donucila  Thus, 
cases  often  arise  where  a  majority  of  creditors  reside  in  one  referee  district 
and  the  bankrupt  in  another.  It  would  then  be  clearly  ^'  for  the  convenience 
of  parties  in  interest "  to  refer  the  case  to  the  referee  where  the  creditors  reside. 
So,  also,  when  a  referee  is  disqualified,'  as  by  being  the  attorney  for  the  bank- 
rupt or  by  relationship,  the  reference  will  be  ordered  elsewhere  *^  for  canae." 
Likewise,  if,  in  the  words  of  the  statute,  '^  the  bankrupt  does  not  do  bnaine^ 
reside  or  have  his  domicile  in  the  district''  The  only  real  limitations  aa  to 
the  personnel  of  the  referee  then  seem  to  be  that  he  must  be  (a)  a  duly 
appointed  referee  in  bankruptcy,  and  (b)  of  the  same  jurisdiction  aa  the 
court.^  But  a  district  court  judge  cannot  r^er  a  case  to  a  referee  appointed  to 
and  residing  in  another  district.' 

TL    TRANSFER  OF  CASES  FROM  ONE  RXFERSE  TO  AHOTHSR. 

Transfers  are  often  necessary.  The  reasons  prescribed  are  (a)  for  the  ooa- 
venience  of  parties,  and  (b)  for  cause.  The  death  or  resignation  of  the  referee 
would  be  sufficient  cause;  so  would  the  appointment  of  another  in  his  stead; 
so  also  would  be  official  misconduct  on  his  part*  The  power  to  transfer  a  case 
from  one  referee  to  another  is  absolute  and  discretionary.  If  exercised,  the 
referee  is  entitled  to  a  part  only  of  his  fees  and  commissions,  the  proportioa 
to  be  fixed  by  the  judge.^ 


1.  See  General  Order  IV,  Act  of  1887.  As  to 
power  of  referee  to  whom  was  referred  a  peti- 
tion to  set  aside  a  composition,  as  special 
master,  to  report  the  facts,  see  Matter  of  Son- 
nabend  (Ret,  liassOt  18  Am.  B.  B.  117. 

Beferenoe  to  speelal  m—tef— salver  sf  Irrefv- 
larlty. — ^An  application  by  a  tmstee  In  the  first 
Instance  to  the  district  Jndge  for  a  tum-orer 
order  a^ralnst  the  bankrupt  and  a  reference  by 
the  Jndere  to  the  referee  as  speelal  commissioner 
Is  a  mere  Irregmlarlty  in  procedure,  which  may 
be  waived  by  failing  to  make  an  objection 
until  after  an  appeal  to  the  Circuit  Court  of 


Appeals.  Matter  of  Nankin  <C.  C  A.,  td  CIr.). 
40  Am.  B.  B.  400,  246  Fed.  811.  ^   ^ 

t.  In  re  Back  Bay  Automobile  Co.  (I>-  ^* 
Mass.),  19  Am.  B.  B.  885,  1B8  FMI.  039.  . 

8.  See  **Supplementary  Forma"  fbr  fons  » 
certificate  of  disqualification.  . 

4.  Text  quoted  with  approval  In  In  re  Wep* 
em  Investment  Co.  (D.  C.,  Okla.),  21  Am.  ».  »• 
887,  870,  170  Fed.  877.  ^     ^ 

5.  In  re  Schenectady  Bncr.  ft  Oonst  Co.  [»' 
C.  N.  T.).  17  Am.  B.  B.  2T8,  147  Fed.  8» 

6.  See  In  re  Smith.  Fed.  Cas.  12,97L 

7.  Bankr.  Act,  |  40-b. 


SECTION  TWENTT-THBEB 


JURISDICTION  OF  UNITED  STATES  AND  STATE  COURTS. 

§  23.  Jurisdiction  of  United  States  and  State  Courts.— a  The  United 
States  circuit  courts  shall  have  jurisdiction  of  all  controversies  at 
law  and  in  equity,  as  distinguished  from  proceedings  in  bankruptcy, 
between  trustees  as  such  and  adverse  claimants  concerning  the  prop- 
erty acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to 
the  same  extent  only  as  though  bankruptcy  proceedings  had  not  been 
instituted  and  such  controversies  had  been  between  the  bankrupts  and 
such  adverse  claimants. 

b  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being  administered  by 
such  trustee,  might  have  brought  or  prosecuted  them  if  proceedings 
in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro- 
posed defendant,  except  suits  for  the  recovery  of  property  under  sec- 
Hon  sixty,  subdivision  h,  and  section  sixty-seven,  subdivision  6,*  and 
section  seventy,  subdivision  e.f 

c  The  United  States  circuit  courts  shaU  have  concurrent  jurisdiction 
with  the  courts  of  bankruptcy,  within  their  Tespeotive  territorial  limits, 
of  the  offenses  enumerated  in  this  act. 


AaalogOQs  proTialoaa:    In  U.  S.:    Act  of  1867,  S§  1  and  2  (m  amoided  by  Act  of  Jime  S4^ 
1874),  R.  S.,  St  4972,  4979;  Act  of  1841,  |  8. 
In  Eng.:    None. 
In  Can.:    Nona, 

GnNM-fefezencet:    To  tlie  law:    Courts  term  defined^  |  1(7), 
Courts  of  bankruptcy,  term  defined,  |  1(8). 
Jurisdiction  of  banlornptey  courts,  |  2. 
Bond  on  application  to  take  custody  of  property,  |  S-Si 
Suits  by  and  against  bankrupt;  stay;  interrention,  |  11. 
Process,  pleadings  and  adjudications;  appearances,  etc.,  S  IS. 
Jury  trials,  wben  granted,  ^  19. 

Kramination  of  witnesses;  depositions;  certified  copies  of  records,  etc,  S  21. 
Actions  to  recover  preferences,  ^  00-b. 
BeooTery  of  property  fraudulently  oonToyed,  |  S7-e. 
Actions  by  trustees  to  recover  property  belonging  to  estate,  |  70-e. 

*  Amendments  of  1908  in  italics. 

t  Amendment  of  1910  added  tbe  words  ''and  seetion  seventy,  subdivision  e.'^ 
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SYNOPSIS  OF  SECTION. 

JXTRISDICnOlf    OF   UHITIBD    STATBS  AHD   STATB   COVBm 

» ••• 

L  Scope  and  General  Effect  of  Section,  615.  ^  .^ 

a.  In  general,  515. 

b.  Comparative  legidalion  and  dedsionSf  516. 

IL  Jnrisdiction  of  District  Courts  Under  Jodidal  Code,  516. 

a.  Circuit  courts  abolished,  516. 

b.  Powers  and  duties  of  circuit  courts  conferred  upon  district  courts,  517. 

c.  Effect  upon  jurisdiction  of  di^rict  courts  as  to  matters  in  bankrupteyy  517. 

d.  Removal  of  suits  to  disirid  courts,  519. 

DDL  Jmisdiction  of  District  Courts  as  to  Suits  by  Trustees,  52a 

a.  In  general,  520. 

b.  Comparative  legislation,  520. 

c.  Jurisdiction  prior  to  amendment  of  190S;  case  cf  Bardes  9.  Bank,  620. 

d.  Purpose  of  amendments  of  190S  and  1910,  521. 

e.  Jurisdiction  as  to  bankruptcy  proceedings,  522. 

IV.  Jurisdiction  as  to  Plenaiy  Suits;  Adverse  Claimants,  523. 

a.  Suits  in  respect  to  bankrupt  estate,  623. 

b.  Plenary  suits  by  trustees,  523. 

c.  Adverse  claimants,  523. 

(1)  In  OENBRALy  523. 

(2)  Who  abb  adykbsb  GLAnfAHiBy  624. 

(I)  In  general,  624. 
(II)  Possession  of  property  eontroBing  demeni,  626. 

(III)  Possession  by  lienor,  526. 

(IV)  Possession  by  OUrd  person  in  behalf  of  bankrupt,  S2i^ 
(V)  Possession  by  wife  of  bankrupt,  527. 

(YI)  Possession  of  assignee  or  receiver,  S27. 
(VII)  Possession  under  attachment,  528. 
(VIII)  Surrender  of  possession,  529. 

(3)  Inquibt  as  to  basis  of  clahc,  529. 

(I)  In  general,  529. 
(II)  Jurisdiction  of  court,  530. 

(III)  Test  to  be  applied,  531. 

(IV)  Effect  of  inquiry,  531. 

d.  When  consent  of  adverse  claimant  required,  531. 

(1)  In  genebal,  531. 

(2)  Effect  of  voluntabt  subrendeb,  533. 

(3)  How  consent  mat  be  shown,  533. 

(I)  In  general,  533. 
(II)  By  appearance  and  pleading^  534. 
(Ill)  Effect  of  objection  to  jurisdiction,  536l 


§  28.]  Soopx  ATTD  Effect  of  Sscrioifr.  615 

TV.  Juxisdictton  as  to  Plenary  Suits;  Adverse  Qaimants — (Continued. 

e.  Suits  for  the  recovery  of  property^  536. 

(1)  In  general,  536. 

(2)  Who  liAT  bbing  suiTi  536. 

(3)  When  sititb  liAT  be  bbought,  537. 

f.  Summary  jurMictianf  639. 

(1)  In  general,  539. 

(2)  Investigation  as  to  nature  of  cladi,  64Q. 

(3)  Effect  of  amendment  of  1903|  541. 

(4)  jxtbisdicnon  as  dependent  x7pon  possession,  541. 

(I)  General  rvJe,  541. 
(II)  Claim  of  interest  in  property  in  possession  of  court,  643. 

(III)  Constructive  possession,  544. 

(IV)  Unauthorized  surrender  of  possession,  545. 

(V)  Possession  under  attadmient  annulled  by  abjudication, 

545. 
(VI)  Property  ujrongfuUy  retained;  fraudulent  tankers,  545. 
(VII)  What  cons^iitutes  possession  of  court,  547. 
(VIII)  When  possession  takes  effect;  fUing  petition  as  notice,  547. 
(IX)  Claim  against  bank  deposits  or  securities  pledged,  549. 
(X)  Extent  of  jurisdiction,  549. 

(5)  Exercise  of  summary  jurisdiction,  649. 

g.  AneiUary  jurisdiction,  551. 
h.  Auxiliary  remedies,  552. 

▼.  Jurisdictioii  of  State  Courts,  563. 

17L  Coocuireiit  Jmisdictioii  of  Cfacoit  Court  Over  Offenses,  660l 

I.    SCOPS  and  6£NSSAL  SFFBCT  OF  SBCTIOST. 

a.  Ir  gencraL — Ever  sinoe  Ex  parte  CSuristy^  the  questions  snggested  bj 
this  aection  have  led  to  discoasions  in  CbngreBs  and  confusion  in  the  courts. 
There  is^  of  course,  no  analogous  section  in  the  English  law;  the  anomalous 
co-ordinate  national  and  State  courts  there  being  impossibla  The  books  are 
filled  with  opinions  construing  the  corresponding  sections  of  the  law  of  1867.' 
So  many  cases  have  already  been  decided  under  the  law  of  1898,  and  they 
are  often  so  antagonistic,  that  the  task  of  the  commentator  would  be  hopeless, 
had  not  'Supreme  Court  illumined  the  situation  with  a  few  decisions  of  great 
importance.  Some  are,  since  the  amendatory  act  of  1903,  no  longer  the  law ; 
but  even  these  are  at  least  suggestive  of  other  doctrines  as  to  those  provisional 
and  summary  remedies  which  are  vital  to  a  due  and  orderly  administration 
in  bankruptcy.  The  section,  other  than  its  last  subsection,  has  to  do  only  with 
suits  at  law  or  in  equity  outside  the  bankruptcv  proceeding  proper  ;*  subsection 
h  only  with  suits  by,  not  against,  the  trustee.*  Practice  under  §  23  is,  there- 
fore, regulated,  not  by  the  General  Orders  and  Forms,  but,  if  in  equity,  by 

1.  3  How.  (U.  S.)  314.  a  See  Bardes  v.  Bank,  178  U.  S.  624,  4 

a  See  Cent.  Dig.,  VoL  6,  "  Bankruptcy,''  Am.  B.  R.  163,  44  L.  Ed.  1,176. 

ii  410-417;  but  obBerve  that  many  of  the  4.  In  re  McGalhun   (D.  C,  Pa.)»  7  An. 

caaeB  cited  are  not  now  in  point  B.  B.  606,  113  Fed.  898. 
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the  Equity  Kules,  if  in  law,  by  the  State  prooeduxe  as  supplemented  or  modi- 
fied by  Federal  rules  applicable  to  such  cases. 

b.  ComparatiTe  legislation  and  decisions. —  The  history  of  the  development  of 
this  section  has  been  elaborately  considered  by  Mr.  Justice  Gray  in  Bardes  y. 
Bank.'^  The  former  law  gave  concurrent  jurisdiction  to  the  circuit  and  dis- 
trict courts  of  both  law  and  equity  actions,  as  distinguished  from  proceedings 
in  bankruptcy  per  se,  where  the  assignee  (trustee)  was  plaintiff  or  defend- 
ant^ It  was  also  in  the  end  settled  that  the  statute  meant  that,  whoi  the  hold- 
ing of  a  third  party  against  the  assignee  (trustee)  was  adverse,  a  smmnaiy 
remedy  within  the  bankruptcy  proceeding  was  not  proper,  but  resort  must  be 
had  to  a  plenary  suit^  The  law  of  1898,  as  originally  enacted,  evidenced  an 
intention  to  transfer  all  controversies,  other  than  &ose  strictly  within  the  bank- 
ruptcy procedure  (as,  for  instance,  a  contest  on  a  proof  of  debt),  to  the  State 
tribunals.  Such  was  the  purpose  as  indicated  by  the  debates  in  CongreeB 
accompanying  its  passage,^  and  such  seems  the  literal  meaning  of  the  vordi 
The  amendatory  act  of  1903  has,  however,  re-enacted  the  doctrine  of  concurrent 

{'urisdiction,  at  least  as  to  all  suits  by  the  trustee  to  recover  property  frandn- 
ently  or  preferentially  transferred  or  incumbered  within  ^e  four  TD£SiiAi 
period.* 


n.    JURISDICTION  OF  DISTRICT  COURTS  UND£R  JUDICIAL  CODB. 

a.  Cironit  oourts  abolidied. —  The  circuit  courts  of  the  United  States  are  abot 
iahed  by  the  judicial  code,  taking  effect  January  1,  1912.^    It  is  provided 


6.  178  U.  8.  524,  4  Am.  B.  R.  163,  44 
L.  Ed.  1,17«. 

An  interesting  diwussion  of  the  develop- 
ment  of  tibis  section  is  found  in  the  case  of 
In  re  Hammond  (D.  C,  Mass.),  3  Am.  B.  R. 
4S6,  M  Fed.  846. 

6.  Lathrop  ▼.  l>rake,  91  U.  S.  616,  23  L. 
Ed.  414;  ClaSin  ▼.  Houseman,  93  U.  S.  130, 
23  L.  Ed.  833;  Olney  v.  Tanner,  10  Fed.  101. 
6o  also  under  the  law  of  1841.  McLean  v. 
Lafayette  Bank,  Fed.  Cas.  8,886;  HaUack  ▼. 
Tritch,  Fed.  Cas.  6,956;  Brown  v.  White,  16 
Fed.  900. 

7.  Eysiber  v.  Gaff,  91  U.  S.  621,  23  L.  Ed. 
403;  Glenny  ▼.  Langdon,  98  U.  8.  20,  26 
L,  Ed.  43 ;  Moyer  ▼.  Dewey,  103  U.  S.  301,  26 
L.  Ed.  394. 

8.  8ee,  however,  interesting  historical  mat- 
ter, pointing  to  the  opposite  conclusion,  in 
In  re  Murj^y  (Ref.,  Mass.),  3  Am.  B.  B. 
499. 

9.  Cited  with  approval  in  Li  re  Carlile 
(D.  C,  N.  Car.),  29  Am.  B.  R.  373,  376, 
199  Fed.  612. 

Jmifldiction  of  State  court. —  In  the  case 
of  Bush  V.  Elliott,  202  U.  S.  477,  16  Am. 
B.  R.  666,  668,  50  L.  Ed.  1114,  Mr.  Justice 
Day  said:  ''The  Bankruptcy  Act  of  1898, 
in  respect  to  the  matters  now  under  consid- 
eration, was  a  radical  departure  from  the 
Act  of  1867,  in  the  evident  purpose  of  Con- 
gress to  limit  the  jurisdiction  oi  the  United 
States  courts  in  respect  to  controversies 
which  did  not  come  simply  within  the  juris- 
diction of  the  federal  courts  as  banlLmptey 
eourts,  and  to  preserve,  to  a  greater  extent 


than  the  former  act,  the  Jurisdiction  of  tbi 
State  courts  over  actions  whieh  wen  w^ 
distinctly  matters  and  prooeedings  in  Uok- 
ruptcy." 

10.  The  Judicial  Code,  i  289,  pravita 
that:  ''The  circuit  courts  of  the  United 
States,  upon  the  taking  ^ect  of  ihifl  ^ 
shall  be  and  hereby  are  abolished;  snd  tJiert' 
upon,  on  said  date,  the  clerks  of  said  eonrii 
shall  deliver  to  the  clerks  of  the  diatri^ 
courts  of  the  United  States  for  their  re- 
spective districts  idl  the  journals,  dod[^ 
books,  files,  records,  and  other  books  v» 
papers  of  or  belonging  to  or  in  any  manner 
connected  with  said  circuit  court;  snd  flhaU 
also  on  said  date  deliver  to  the  clerks  of  Biid 
district  courts  all  moneys  from  whatever 
source  received,  then  remaining  in  the  handi 
or  under  their  control  as  derks  of  said  cir- 
cuit oourts,  or  received  by  them  by  virtue  of 
their  said  offices.  The  journals,  docki^ 
books,  files,  records  and  other  books  and 
papers  so  delivered  to  the  clerks  of  the 
several  district  courts  shall  be  and  renaii 
a  part  of  the  official  records  of  said  distri^ 
oourts  and  copies  thereof,  when  certiAcd 
under  the  hand  and  seal  of  the  derk  of  tbe 
district  court,  shall  be  received  as  eridenee 
equally  with  the  originals  thereof,  and  ^ 
derks  of  the  several  district  courts  shsll  have 
the  same  authority  to  ezerdse  all  the  po*[gg 
and  to  perform  all  the  duties  with  req)ee> 
thereto  as  the  derks  of  the  ssreral  vm} 
courts  had  prior  to  the  taUag  effect  of  this 
set" 
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therein  that  ^'AIl  suits  and  proceedings  pending  in  said  circuit  courts  on  the 
date  of  the  taking  effect  of  this  act,  whether  originally  brought  therein  or 
certified  thereto  from  the  district  courts,  shaU  thereupon  and  thereafter  be 
proceeded  with  and  disposed  of  in  the  district  courts  in  the  same  manner  and 
with  the  same  effect  as  if  originally  begun  therein,  the  record  thereof  being 
entered  in  the  records  of  the  circuit  courts  so  transferred  as  above  provided."  ^^ 
b.  Powers  and  dnties  of  circnit  courts  conferred  upon  district  courts. —  The 

judicial  code  further  provides  that  "Wherever,  in  any  law  not  embraced 
within  this  act,  any  reference  is  made  to,  or  any  power  or  duty  is  conferred 
or  imposed  upon  the  circuit  courts,  such  reference  shall,  upon  the  taking  effect 
of  this  act,  be  deemed  and  held  to  refer  to,  and  to  confer  such  powers  and 
impose  sucli  duty  upon,  the  district  courts."  ^  The  evident  purpose  of  this 
provision  is  to  extend  the  original  jurisdiction  formerly  possessed  and  exer- 
cised by  the  circuit  courts  to  ti^e  district  courts.  This  purpose  is  further  evi- 
denced by  the  section  of  the  law,  prescribing  the  jurisdiction  of  district 
courts.^ 

0.  Effect  upon  jurisdiction  of  district  courts  as  to  matters  in  bankruptcy. — 

The  effect  of  the  above  quoted  provisions  of  the  judicial  code  is  to  confer 
upon  district  courts  the  jurisdiction  formerly  possessed  by  circuit  courts  under 
subsection  a  of  section  23.  As  a  result,  district  courts  have  jurisdiction  of 
all  controversies  at  law  and  in  equity,  as  distinct  from  proceedings  in  bank* 
ruptcy,  between  trustees  as  sudi  and  adverse  claimants,  concerning  the 
property  acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the 
same  extent  only,  as  though  bankruptcy  proceedings  had  not  been  instituted 
and  such  controversies  had  been  between  bankrupts  and  such  adverse  claimants. 
Subsection  a  relates  only  to  controversies  between  trustees  and  adverse  claim- 
ants, relative  to  property  acquired  or  claimed  by  the  trustees.^^  Notwithstandr 
ing  the  transfer  of  the  jurisdiction  of  the  circuit  courts  to  the  district  courts^ 
the  distinction  between  controversies  arising  between  trustees  and  adverse 
claimants  and  proceedings  in  bankruptcy  is  to  be  retained;  in  the  former 
cases  the  jurisdiction  of  the  district  courts  as  to  such  controversies  remains 
unaffected  by  the  proceedings  in  bankruptcy,  while  in  the  latter  case  th^ 
jurisdiction  of  district  courts  is  that  of  courts  of  bankruptcy  under  the  bank- 
ruptcy act.^'    Suits  at  law  or  in  equity  between  a  trustee  and  an  adverse  daint- 


11.  Judicial   Code,   §   290. 
19.  Judicial  Code,   8   291. 

13.  Judicial  Code,   |  24. 

14.  Viqueaney  v.  Allen  (C.  C.  A.,  4th  Cir.), 

12  Am.  fi.  R.  '402,  181  Fed.  21,  in  which  it 
waa  held  that  a  circnit  court  could  not  enter- 
tain a  bill  in  e^mty,  in  aid  of  bankruptcy 
proceedings  against  an  alleged  fraudulent 
grantor,  to  set  aside  a  conveyance  and  for  the 
appointment  of  a  receiver;  Groodier  y. 
Barnes  (C.  C,  N.  Y.),  2  Am.  B.  R.  328,  94 
Fed.  798.  As  to  distinction  between  "  pro- 
ceedings in  bankruptcy"  and  "controversies 
at  law  and  in  equity,"  see  In  re  Knopf  (D.  C, 
S.  Car.),  16  Am.  B.  R.  432,  442,  144  Fed.  245; 
Chattanooga  Nat.  Bank  v.  Rome  Iron  Works 
(C.  C,  Ga.),  3  Am.  B.  R.  682,  9»  Fed.  82, 
holding  that  the  circuit  court  had  jurisdic- 
tion in  a  suit  against  a  trustee  to  determine 
the  validity  of  a  pledge  ffiven  by  the  bank- 
mpt  where  the  pledgee,  the  plaintiff,  resides 


in    one    State    and    the    bank  rapt    resided    In 
another. 

16.  In  re  Rochford  (C.  C.  A.,  8th  Clr.),  10  Am. 
n,  R.  flOR,  124  Fed.  82;  Matter  of  Vele*  (D.  C. 
Porto  Rico),  89  Am.  B.  R.  807.  0  P.  R.  Fed.  404. 

Diatioction  between  proceedings  in  bank- 
mptcy  and  controverdes  at  Uw  and  in 
equity. —  In  the  case  of  Bardes  v.  Hawarden 
Bank,  178  U.  S.  524,  631,  4  Am.  B.  R.  163, 
44  L.  Ed.  1175,  the  purpose  and  int^t  of 
subseotion  (a)  of  section  23,  was  under  con- 
sideration. Mr.  Justice  Gray  speaking  for 
the  court  said:  "The  first  clause  provides 
that  'The  United  States  Circuit  Court  shall 
have  jurisdiction  of  all  controversies  at  law 
and  in  equity  as  distinguished  from  proceed- 
ings in  bankruptcy,'  (this  clearly  recognixes 
the  essential  difference  between  proceedings 
in  bankruptcy  on  the  one  hand  and  suite  at 
law  or  in  equity  on  the  other).  'Between 
trustees  as  such  and  adverse  claimants  con- 
cerning the  property  acquired  or   claimed  by 
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anty  which  might  hare  been  profleouted  between  the  bankrupt  and  such  dafmaiit 
bad  bankruptcy  not  intervenedi  are  within  the  original  jurisdiction  of  distrioi 
oourtSy  subject  to  such  limitations  and  conditions  as  are  prescribed  by  the 
aot^*  Where  such  a  suit  is  instituted  there  must  be  the  same  reqairemoDitB 
as  to  diverse  citizenship  and  amount  in  dispute,  as  in  the  case  of  a  similar  md% 
either  by  or  against  the  bankrupt^  prior  to  bankruptcy.^^  The  section  of  the 
code  which  confers  original  jurisdiction  upon  district  courts  prorideB  that 
such  courts  shall  have  jurisdiction  ^'  of  all  matters  and  proceedings  in  bank- 
ruptcy." The  distinction  thus  seems  to  be  made  between  suits  at  law  or  in 
equity  between  citizens  of  different  States,  and  such  controversies  as  may  arise 
in  bankruptcy.^  If  the  suit  is  one  which  may  be  brou^t  by  the  trustee  under 
subsection  h,  there  of  course  is  no  limitation  as  to  diversity  of  citizenship  or 
amount  in  dispute.  If  the  suit  is  other  than  one  falling  within  subsection  h, 
the  requirements  as  to  diversity  of  citizenship  and  amount  in  controversy  must 
be  complied  with ;  that  is  there  must  be  diverse  citizenship  as  between  the  bank- 
rupt and  the  opposing  party,  and  the  requisite  amount  must  be  involved,  or 
the  cause  of  action  must  arise  under  the  constitution  and  laws  of  the  ITnited 
States.^    In  respect  to  such  suits  Ihe  trustee  may  be  either  plaintiff  or  def  end- 


the  tnistees/  restricting  jurisdiction,  how- 
ever, by  tlie  further  woi^  Mn  the  ujo» 
manner  and  to  the  same  extent  only  as 
though  bankruptcy  proceedings  had  not  been 
instituted  and  such  controrersies  had  been 
between  the  bankrupt  and  such  adverse 
elaimant.*  This  clause,  while  relating  to  the 
circuit  courts  only  and  not  to  the  district 
courts  of  the  United  States,  indicates  the 
intention  of  Congress,  that  the  ascertainment 
as  between  the  trustees  in  bankuptc^  and  a 
stranger  to  the  bankruptcy  proceedings,  of 
the  miestion  whether  certain  property 
daimcd  by  the  trustees,  does  or  does  not 
form  part  of  the  estate  to  be  administered 
in  bamcruptcy,  shall  not  be  brought  within 
the  jurisdiction  of  the  national  courts  solely 
because  the  righte  of  the  bankrupt  and  of  the 
ereditors  hare  been  transferred  to  the  trustee 
in  bankruptcy.'' 

16.  Judicial  Code,  |  24. 

17.  Bush  ▼.  EUiott,  202  U.  S.  477,  15  Am. 
B.  R.  656,  50  L.  Ed.  1,114;  Hatch  y.  Curtin 
(D.  C,  Mass.),  16  Am.  B.  B.  629,  146  Fed. 
£00,  holding  that  where  a  circuit  court  had 
no  jurisdiction  of  a  suit  by  an  adverse  claim- 
ant against  a  bankrupt  it  would  not  have 
jurisdiction  in  a  suit  against  the  trustees. 

Jurisdiction  at  to  suits  at  law  or  in.  equity. 
— The  district  courts  haye  original  juris- 
diction as  foUows:  First  ''Of  aU  suits  of 
s  ciidl  nature  at  common  law  or  in  equity, 
brought  by  the  United  States  or  by  any 
officer  thereof  authorized*  by  law  to  sue,  or 
between  citizens  of  the  same  state  claiming 
lands  under  grants  from  different  states;  or 
where  the  matter  in  controversy  exceeds,  ex- 
dusive  of  interest  and  costs  the  sum  or  value 
of  $3,000  and  (a)  arises  under  the  constitu- 
tion or  laws  of  the  United  States  or  treaties 
made  or  which  shall  be  made  under  their 
autiiority,  or  (b),  is  between  citizens  of  dif- 
ferent states,  or  (c),  is  between  citizens  of  a 


state  and  foreign  states,  dtizens  or  anb- 
jects.  No  district  court  shall  have  oog^ 
nizance  of  any  suit  (except  upon  foreign  liills 
of  exchanffe)  to  recover  upon  any  promiaaory 
note  or  otner  chose  in  action,  in  favor  of  any 
assignee  or  of  any  siAsequent  holder,  if  auok 
instrument  be  payable  to  bearer  and  be  not 
made  by  any  corporation,  unless  such  auii 
might  have  been  prosecuted  in  such  eourt  to 
recover  upon  said  note  or  other  choee  in  ac- 
tion if  no  assignment  had  been  made;  pro- 
vided, however,  that  the  foregoing  proviaiona 
as  to  the  sum  or  value  of  the  matter  in  eon- 
troversy  shall  not  be  construed  to  apply  to 
any  of  the  cases  mentioned  in  saoeeedii^ 
laragraphs  of  this  section.''  Judicial  Goda» 
24,  parac[raph  I. 

18.  Judicial  Code,  |  24,  paragn^h  10. 

19.  Tate  v.  Brinser  (D.  C.,  Pa.),  94 


r 


B.  R.  660,  226  Fed.  878,  in  which  case  it  . 
held  that  in  a  plenary  auit  in  equity  fajr  a 
trustee  in  bankruptcy  of  a  partner  agamst 
another  member  of  the  Arm,  who  has  aoi 
been  adjudged  a  bankrupt,  for  an  aooovmi- 
ing  relating  to  an  equitable  interest  in  prop- 
erty which  had  been  assigned  to  the  daeoa- 
ant  as  collateral  to  secure  an  inddbtedneas 
to  the  bankrupt,  the  defendant  must  be  re- 
garded as  an  adverse  claimant,  and  the  suit 
cannot  be  maintained  against  him,  unleaa 
the  bankrupt  could  have  sustained  it. 

Jurisdiction  in  controversies  at  Uw  and  ia 
equity. —  In  the  case  of  LoveU  v.  Newman^ 
227  U.  S.  412,  29  Am.  B.  R.  482,  57  L.  Ed. 
577,  the  court  said:  "That  section  23,  sub- 
divisions (a)  and  (b)  gives  jurisdiction  to 
the  Circuit  Courts  of  the  United  SUtes  of 
controversies  at  law  or  in  equity,  as  dia- 
tinguished  from  bankruptcy  proceedings,  be- 
tween the  trustee  and  adverse  claimants  in 
the  same  manner  and  to  the  same  extent  as 
tliough  bankruptcy  proceedings  had  not  been 
instituted.    It  is  also  provid^  that  suita  fa^ 


I  S3-a.] 


Beicoval  of  Surra  to  Dibtbiot  Oottbts. 


519 


Mat;  "wiiile  like  the  advene  elaimanty  lie  baa  the  option,  if  such  requisiteB  eaoAf 
of  prooeeding  either  in  the  State  oourtB  or  in  the  district  courts.^  A  suit 
i^punst  the  trustee  arising  from  a  transaction  not  connected  with  the  bank- 
niptqr,  and  in  respect  to  which  the  suit  could  hare  been  brou^t  against  the 
bimkrupt  if  bankmptqr  had  not  intervened,  may  not  be  brought  in  the  district 
eourty  unless  diversity  of  citizenship  and  the  other  essentials  to  jurisdiction 
«Ddst^  The  diversity  of  citizenship  which  gives  jurisdiction  to  the  district 
•courts  in  respect  to  such  suits  is  that  of  the  bankrupt  and  not  that  of  the 
trustee.^  If  the  suit  could  have  been  brought  by  the  bankrupt  prior  to  hb 
bankruptcy,  because  of  diverse  citizenship  it  may  be  brought  in  that  court 
by  his  trustee,  although  as  between  tiie  trustee  and  the  defendant  there  is  no 
such  diversity.^  To  summarize  the  effect  of  abolishing  circuit  courts,  it  may 
be  stated  that  as  to  suits,  controversies  and  proceedings  falling  within  the 
jurisdiction  of  district  courts  as  courts  of  bankruptcy,  such  jurisdiction 
remains  unaffected;  as  to  suits  and  controversies  not  falling  properly  within 
the  jurisdiction  conferred  expressly  by  the  bankruptcy  act  the  jurisdiction 
<if  such  courts  is  limited  by  ihe  restrictions  imposed  upon  similar  suits  and 
eontroversies,  as  between  the  bankrupt  and  adverse  claimants  had  bankruptcy 
proceedings  not  intervened. 

d.  SesLOval  of  suits  to  district  courts^— A  suit  either  by  or  against  a  trustee 
or  receiver  in  bankruptcy  cannot  be  removed  from  the  State  court  into  the 
district  court,  unless  the  amount  involved  exceeds  $3,000.^  The  procedure 
for  the  removal  of  cases  from  'State  to  district  courts  is  prescribed  in  chapter  8 
of  the  judicial  coda  If  a  suit  be  transferred  from  a  State  court  into  the 
•district  court  on  the  ground  of  diversity  of  citizenship,  it  is  placed  there 
as  if  it  had  been  originally  commenced  in  that  court  on  the  ground  of  juris- 
diction, and  not  as  if  it  had  been  commenced  there  by  consent  of  the  defendant 


4]ie.  trustee  can  only  be  t)roiieht  in  courts 
where  the  bankrupt  might  hare  brought 
them,  if  proceedinffs  in  bankruptcy  had  not 
been  institntedy  umefis  by  consent  of  the  pro- 
poied  defendant.  Later,  'when  Ckmgress  en- 
larged the  jurisdiction  of  the  District  Court 
by  the  Act  of  February  5,  1903,  exception 
was  made  in  faror  of  certain  suits  for  the 
recovery  of  property  in  fraud  of  the  Act,  but 
this  dia  not  affect  suits  of  the  present  char- 
■acter.  The  cases  in  this  court  which  hare 
considered  this  section  have  determined  that 
it  was  not  intended'  to  increase  the  jurisdio- 
tion  of  the  United  States  Circuit  Courts  in 
bankruptcy  matters,  but  rather  to  limit  it 
to  such  suits  and  controversies  as  are  within 
the  jurisdiction  given  such  courts  by  the  acts 
creating  them;  that  is,  controversies  in  law 
and  in  equity  witii  adverse  claimants,  where 
the  amount  involved  is  in  excess  of  $2,000, 
where  diverse  citizenship  exists  (the  dtizen- 
diip  test  beinff,  because  of  the  Bankruptcy 
Act,  that  of  the  bankrupt,  and  not  that  of 
the  trustee),  or  there  is  a  cause  of  action 
arising  under  the  constitution  or  laws  of  the 
Unit^  States.  Bush  v.  EUiott,  202  U.  S. 
477,  15  Am.  B.  R.  666,  60  L.  Ed.  1114,  26 
Sup.  Ct.  Bep.  668.'' 

ao.  Judicial  Code,  i  24. 

91.  Bennetts  y.  iLswis  (Tex.  Ct  of  App.)» 


34  Am.  B.  R.  714, 176  S.  W.  660,  holdins  that 
the  provisions  of  subsection  a  of  |  23,  limit- 
ing the  jurisdiction  of  the  bankruptcy  ooiurt 
in  contents  between  third  parties  and  the 
trustee  over  property  rights  to  cases  of  which 
said  court  would  have  had  jurisdiction  if  the 
suit  had  been  brought  against  ilie  bankrupt 
deprive  said  court  of  jurisdiction  of  a  suit 
by  an  alleged  owner  of  land  purchased  for 
the  bankrupt  against  the  trustee  to  test  the 
validity  of  the  contract,  and  a  temporary  in- 
junction may  be  granted  by  the  State  court 
to  restrain  the  trustee  from  entering  upon 
plaintiff's  land  and  cutting  and  removmg 
timber  therefrom  pending  ^e  determination 
of  the  validity  of  the  contract 

as.  Judicial  Code,  |  24. 

98.  Bush  V.  Elliott,  202  U.  S.  477,  16  Am. 
B.  R.  666,  60  L.  Ed.  1114,  in  which  it  was 
held  that  the  jurisdiction  of  the  circuit  court 
to  entertain  a  suit  to  recover  money  allesed 
to  be  due  the  bankrupt  at  and  prior  to  nis 
adjudication,  was  not  affected  by  the  fact 
that  one  of  the  trustees  was  a  resident  of  the 
same  State  as  the  bankrupt  it  appearing 
that  the  bankrupt  was  a  citizen  of  another 
Stnte. 

94.  Judioiml  Code,  |  24,  paragraph  1,  aad 
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under  this  section;  the  judgment  of  the  Circuit  Court  of  Appeals  rOTeraing 
the  judgment  of  the  district  court  would  therefore  be  final.^ 

m.    JURISDICTION  OF  DISTRICT  COURTS  AS  TO  SUITS  BT  TRU8TEBS. 

a.  In  general. —  Subsection  5  of  §  23  relates  to  the  jurisdiction  of  district 
courts  as  to  suits  by  the  trustee  respecting  the  estate  which  is  being  adminis* 
tered  by  him.  It  is  this  subsection  which  has  been  the  cause  of  the  conflict 
which  has  arisen  among  the  authorities  relative  to  suits  for  the  recovery  of 
property  claimed  either  by  the  trustee  or  a  third  party.  As  will  be  seen  here- 
after much  of  the  difficulty  attending  the  interpretation  and  application  of 
this  subsection  has  been  removed  by  the  amendment  of  1903.  Many  of  tlie 
cases  which  were  in  point  prior  to  the  amendment  are  now  obsolete  and  it  will 
only  be  necessary  to  refer  to  them  when  they  bear  upon  the  jurisdiction  of  the 
district  court  irrespective  of  the  result  of  the  amendbnent 

b.  Comparative  legislation.—  The  district  courts  have,  since  the  act  of  1800,* 
always  had  exclusive  jurisdiction  of  "  proceedings  in  bankruptcy."  Under  the 
act  of  1867,  tiieir  jurisdiction,  while  not  exclusive,  also  extended  '^  to  the  mar- 
shaling of  •  •  •  assets,"^  and  also  to  ^^all  suits  at  law  or  in  equity 
brought  by  an  assignee  in  bankruptcy  against  any  person  claiming  an  adTcrae 
interest,  or  owing  any  debt  to  such  bankrupt,  or  by  any  such  person  against 
an  assignee,  toudhing  any  property  or  rights  of  the  bankrupt."  "  The  same 
general  jurisdiction  to  ^^  cause  the  estate  of  bankrupts  to  be  collected  .  .  .  and 
determine  controversies  in  relation  thereto  "  is  conferred  on  the  district  oourt 
by  the  present  law.^  But  with  thia  difference:  it  is  qualified  by  the  words, 
"  except  as  herein  otherwise  provided.''  There  being  no  other  grant  of  ordinary 
jurisdiction  to  the  district  court  in  the  statute,  the  subsection  under  diacuasion 
seems,  and  has  been  authoritatively  held,  a  limitation  on  that  power.**  Hence, 
the  animated  controversy  over  its  meaning  and  the  necessity  of  amendment 
The  district  court  is  charged  witli  the  administration  of  the  law ;  yet,  as  Ibe  law 
was  before  the  amendments,  it  was  often  impotent  and  usually  forced  to  order 
its  officers  to  resort  to  other  tribunals  for  relief,  and  this  though,  from  its 
position  as  a  bankruptcy  court,  it  was  naturally  more  convenient  to  litigants 
and  more  conversant  witii  the  law. 

e.  Turisdiotion  prior  to  amendment  of  1903;  case  of  Bardes  v.  Bank. — Eariy 
in  the  history  of  the  present  statute  there  was  great  confusion  as  to  prop^ 
forum  for  suits  by  or  against  the  trustee.  Not  until  January,  1900,  was 
there  an  authoritative  decision  in  the  leading  case  of  Bardes  v.  Bank.^  In 
this  case  it  was  held  that  the  district  courts  as  such  had  no  jurisdiction  over  a 
suit  brought  by  the  trustee  to  recover  property  from  a  stranger  to  the  bank- 
ruptcy proceedings,  unless  by  the  latter's  consent**  The  court  said:  "Cbn- 
gress,  by  the  second  clause  of  §  23  of  the  present  bankruptcy  act,  appeans  to 
tills  court  to  have  clearly  manifested  its  intention  that  controversies^  not 


as.  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  30.  Bardes  v.  Bank,  178  U.  6.  G24,  4 

626,  11  Am.  B.  R.  563,  48  L.  Ed.  287.  B.  R.  163,  44  L.  Ed.  1176. 

86.  Note  also  Act  of  February  3,  1801.  31.  178  U.  S.  624,  4  Am.  B.  R.  163,  44  L. 

97.  Act  of  1«67,  S  1,  R.  S.,  I  4972.    Con-  Ed.  1,176. 

suit  Cook  V.  Whipple,  66  N.  Y.  160;  Kelly  33.  The  converse  was  of  oonrae  tme  wliere 

▼.  Smith,  Fed.  Cas.  7,675.  the   adverse  party  had   consented;    for   m- 

88.  Act  of  1867,  S  ^^  R-  S.,  S  4>079;  Hain  stance,  in  the  cases  of  In  re  Durham  (D.  C. 
V.  Glen,  Fed.  Cas.  8,973;  In  re  Sabin,  Fed.  Md.),  8  Am.  B.  R  116,  114  Fed.  760;  PUUm 
Cas.  12,196.  v.  Tamer  (0.  O.  A.,  6th  Cur.)»  8  Am.  B.  R. 

89.  Baokr.  Act,  |  2(7).  171,  114  Fed.  726. 
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fltrictlj  or  properly  part  of  the  proceedings  in  bankruptoy,  bat  independent 
snits  bron^t  by  the  trustee  in  bankruptcy  to  assert  a  title  to  money  or  prop- 
erty as  assets  of  the  bankrupt  against  the  strangers  to  those  proceedings,  should 
not  come  within  the  jurisdiction  of  the  district  courts  of  the  United  States, 
unless  by  consent  of  the  proposed  defendant."  On  the  same  day  this  decision 
was  rendered  other  cases  declaring  the  same  doctrine  but  on  dijSerent  facts 
were  also  announced.^  Later,  in  Wall  v.  Cox,  the  doctrine  was  reaffirmed.^ 
Subsequently  the  broad  principle  was  somewhat  modified,  when  applied  to 
other  facts.  But,  prior  to  the  amendments  of  1903,  tiie  law  remained  that, 
provided  always  the  holding  of  the  proposed  defendants  was  adverse,  such  a 
suit  could  be  brought  only  in  the  State  court,  or  in  the  circuit  court  if  the 
usual  facts  showing  Federal  jurisdiction  appeared.^ 

d.  Pnrpose  of  amendments  of  1903  and  1910. —  The  direct  results  of  the 
ease  of  Bardes  v.  Bank  was,  as  we  have  seen,  to  deprive  the  district  court  of 
jurisdiction  of  a  suit  brought  by  the  trustee  for  the  recovery  of  property  in 
the  hands  of  an  adverse  claimant  It  had  an  appreciable  effect  upon  analogous 
provisional  and  summary  remedies.""  The  amendment  of  1903  added  to 
section  70-e  a  clause  conferring  upon  the  court  of  bankruptcy  jurisdiction  of 
a  suit  to  recover  property  which  had  been  transferred  in  fraud  of  creditors, 
and  which  any  creditor  might  have  avoided.^  Amendments  restoring  con- 
current jurisdiction,  at  least  as  to  suits  to  recover  property,  became  impera- 
tively necessary  and  were  very  generally  demanded.  This  demand  was  met  by 
the  dianges  made  in  this  subsection  and  in  §§  60^b,  67-e,  and  70«  by  the  act 
of  1903.  But  the  amendatory  act  failed  to  include  in  clause  b  of  this  section, 
suits  for  the  recovery  of  property  under  section  70-e.  This  was  evidently  a 
defect  It  at  once  raised  a  doubt  whether  a  suit  to  recover  property  transferred 
more  than  four  months  before  the  bankruptcy  could  be  instituted  other  than 
in  a  State  court^    The  failure  to  include  suits  for  the  recovery  of  properly 


aa.  MitcheU  ▼.  Mcaure,  178  U.  S.  539,  44 
L.  Bd.  1182,  affg.  s.  a,  91  Fed.  021;  Hicka 
V.  Knost,  178  U.  S.  641,  44  L.  Ed.  1183,  affg. 
2  Am.  B.  R.  153,  94  Fed.  625. 

84  181  U.  S.  244,  6  Am.  B.  R.  727,  45  L. 
Ed.  845;  8.  c.  below,  4  Am.  B.  R.  559.  101 
T&d.  403. 

86.  Ruling  held  applicable  to  circait  court. 
BuBh  ▼.  Eniott,  202  U.  S.  477,  15  Am.  B.  R. 
666,  50  L.  Ed.  1,114. 

88.  Compare  In  re  Ward  (D.  C,  Mass.), 
5  Am.  B.  R.  216,  104  Fed.  985,  and  Mueller 
T.  Nugent  (C.  C.  A.,  6th  Cir.),  5  Am.  6.  R. 
176,  105  Fed.  581;  s.  o.,  subsequently  re- 
Tersed,  184  U.  S.  1,  7  Am.  B.  R.  224,  46  L. 
Ed.  405;  Hull  ▼.  Storage  House,  166  N.  Y. 
App.  Div.  739,  34  Am.  B.  R.  375,  162  N.  Y. 
Sapp.  363.  And  see  discussion  under  this 
aeobon,  subtitle  "Auxiliary  Remedies,''  poBt, 

87.  Bankr.  Act,  {  70-e. 

88.  See  $  70. 

.  The  failure  to  amend  sub-section  h  of  this 
section  by  the  act  of  1903  so  as  to  indnde 
within  the  exception  suits  brought  under  § 
70-e  has  been  commented  upon  m  a  number 
of  cases.  Kearly  all  of  these  cases  are  in 
favor  of  the  proposition  that  the  failure  to 
include  a  reference  to  (  70-e  leaves  the  juris- 
diction of  the  bankruptcy  court  in  respect  to 
■nits   to   set   aside   fraudulent   conyeyanoea 


made  prior  to  the  four  months'  period,  the 
same  as  it  was  before  the  amendatory  act. 
Gregory  y.  Atkinson   (D.  C,  Mo.),  11  Aid. 

B.  R.  495,  127  Fed.  183;  Hull  v.  Burr  (C. 

C.  A.,  5th  Cir.),  18  Am.  B.  R.  541,  163  Fed. 
945;  Skewis  ▼.  Barthell  (D.  C,  Iowa),  18 
Am.  B.  R.  429,  102  Fed.  534.  Contra:  Hur- 
ley T.  Devlin  (D.  C,  Kan.),  17  Am.  B.  R. 
793,  149  Fed.  268. 

.  In  the  case  of  In  re  Hutchinson  k  Wilmoth 
(G.  C.  A.,  6th  Cir.),  lt>  Am.  B.  R.  313,  158 
Fed.  74,  the  court  said:  ''A  court  of  bank- 
ruptcy has  no  jurisdiction  of  a  suit  at  law  or 
in  equity  brought  by  a  trustee  to  recover 
property  or  collect  debts,  or  to  set  aside 
transfers  of  property  alleged  to  be  fraudu- 
lent,  except  by  consent  of  the  defendant.  By 
the  amendment  of  1903,  such  court  was  given 
jurisdiction  of  suits  for  the  recovery  of  prop- 
erty under  S|  60-lb,  67-c  and  70-e."  The 
court  evidently  did  not  intend  by  this  state- 
ment to  hold  that  a  suit  under  (  70-e  could 
be  maintained  in  a  bankruptcy  court  with- 
out the  consent  of  the  defendant. 

The  Supreme  Court  in  the  case  of  Harris 
V.  First  National  Bank  216  U.  S.  382,  23  Am. 
B.  R.  632,  54  L.  Ed.  528,  took  notice  of  the 
fact  that  in  section  23  specifying  the  cases 
wherein  the  Federal  courts  have  jurisdiction, 
section  70-e  is  not  mentioned.     The  oourt. 
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nnder  section  70^  was  obviousilj  an  inadvertence.  It  was  at  least  recognized 
as  such  bj  Congress  in  enacting  the  amendment  of  1910,  which  indnded  a 
reference  to  suits  brought  under  section  70-e  and,  as  the  law  now  stands,  suite 
for  the  recovery  of  property  transferred  in  fraud  of  creditors  prior  to  the  four 
months'  period  may  be  brought  in  district  courts.^  The  method  adopted 
by  the  revisers,  of  adding  the  limiting  words  to  the  subsection  under  difl- 
cussion,  maJkes  its  phrasing  somewhat  awkward*  There  can,  however,  be 
no  doubt  about  their  intention  or  the  intention  of  Congress,  and  little  less 
doubt  as  to  the  ultimate  construction  put  on  the  new  words  by  the  courts."*  The 
amendment  to  this  section  has  not  affected  the  jurisdiction  of  a  district  court 
to  re-examine  a  transfer  to  an  attorney  in  contemplation  of  the  filing  of  a 
petition  against  a  bankrupt,  as  conferred  by  §  60-d.^^  The  amendment  to  sec- 
tion 47  in  1910  did  not  confer  a  new  means  of  collecting  ordinary  claims  dne 
the  bankrupt*^ 

e.  Turisdiction  as  to  bankruptcy  prooeedi^fB^— -  We  have  already  considered 
under  §  2,  ante,  the  jurisdiction  of  a  district  court  as  a  court  of  bankrapt(7 
in  proceedings  generally  pertaining  to  bankruptcy.  What  it  ntiay  do  and  what  it 
may  not  do  in  respect  to  the  person  and  property  of  the  bankrupt  subject  to  its 
jurisdiction  has  been  considered  in  a  variety  of  phases  under  that  section.  If  a 
proceeding  pertains  to  a  matter  of  administration,  not  affecting  the  title  to  Ae 
Dankrupt  estate,  the  jurisdiction  of  the  bankruptcy  court  is  exclusive  and  it  maj 
not  surrender  such  jurisdiction  to  any  other  court.^  After  the  bankruptt^ 
potion  has  been  filed,  the  property  of  the  bankrupt,  not  in  the  possession  of 
adverse  claimants,  is  in  the  legal  custody  and  under  the  exclusive  control  of 


kowerer,  did  not  deem  it  neceasary  in  that  case 
iO"  determine  whether  an  action  for  the  recovery 
•f  property  transferred  prior  to  the  four 
montha*^  period  could  be  brought  in  the  bank- 
ruptcy court  without  the  consent  of  the  de* 
fendant.  The  great  weight  of  authority  waa 
daubtlesa  in  favor  of  the  proposition  that  the 
failure  to  include  a  reference  to  section  70-« 
deprived  the  court  of  Jurisdiction  in  actiona 
brought  therein.  Sheppard  t.  Lincoln  <D.  C, 
M.  T.).  25  Am.  B.  B.  804,  184  Fed.  182;  Palmer 
T.  Boginsky  (D.  C,  N.  Y.),  23  Am.  B.  B.  80B» 
175  Fed.  888. 

In  the  case  of  Wood  t.  Wilbert'a  Sons 
Shingle  it  Lumber  Co.  (IT.  8.  Sup.  Ct.),  226 
U.  8.  884,  29  Am.  B.  B.  220,  67  L.  Bd.  264, 
which  arose  prior  to  the  amendment  of  1810, 
the  Supreme  Court  sustained  the  doctrine  de- 
clared in  the  case  of  Hull  v.  Burr  (C.  C.  A..  6th 
Cir.),  18  Am.  B.  B.  641,  158  Fed.  d46,  88  C  C. 

A.  01,  and  held  that  notwithatandlng  the 
amendment  of  1908,  the  consent  of  the  pro- 
posed defendant  wAs  required  in  order  to  con- 
fer jurisdiction  upon  the  District  Court  of  an 
action  by  the  trustee  to  set  aside  a  conveyance 
•f  lands  by  bankrupt,  which  conveyance  was 
neither  a  preference  nor  made  within  the  four 
months*  period,  so  as  to  come  within  the  terma 
of  section  60b  or  section  67-e. 

89.  The  act  of  1908  as  introduced  and  passed 
by  the  House  of  Representatives,  contained  the 
words:  "And  section  70,  subsection  e,"  which 
were  inserted  In  the  amendment  of  1910.  The 
Senate  Judiciary  committee,  for  some  reason 
which  does  not  appear,  struck  these  words  out 
•f  section  28- b  but  failed  to  strike  out  the  cor- 
responding clause  conferring  jurisdiction  which 
the  House  biU  had  added  to  section  70-e.  See 
Newcomb  v.   Blwer   (D.   C,  So.   Dak.),  29  Am. 

B.  R.  15,  199  Fed.  629;  Gooch  v.  Stone  (C.  C.  A., 
Cth  Clr.).  44  Am.  B.  R.  86.  257  Fed.  631. 

By  the  amendment  of  1010  to  section  28-b,  a 


trustee  in  bankruptcy,  appointed  by  the  dlitxlcc 
court  of  the  State  in  which  both  be  and  Uj 
bankrupt  reside,  may,  without  the  consent  w 
the  proposed  defendant,  maintain  a  suit  to 
avoid  a  fraudulent  transfer  under  section  7^ 
in  the  bankruptcy  court  of  another  State  where- 
in the  defendant  resides.  Parker  v.  Sherman 
(D.  C,  Vt),  28  Am.  B.  B.  879,  196  Fed.  648. 

89a.  Consent  of  defeadaatw — It  is  not  necM- 
■ary  to  the  jurisdiction  of  a  bankruptcy  conrtr 
In  an  action  to  recover  a  preference,  whleli  I* 
brought  in  a  court  other  than  one  in  wudi 
the  bankrupt  might  have  proceeded,  tliat  tbe 
consent  of  the  defendant  be  obtained.  Cougt 
T.  Adams  (U.  8.  Sup.  Ct),  48  Am.  B.  &  ^ 
89  Sup.  Ct  872;  Flanders  v.  Coleman  (u.  &• 
Sup.  Ct),  48  Am.  B.  B.  568,  89  Sup.  Ct  la 
rev'g.  41  Am.  B.  B.  727,  249  Fed.  757.  ^ 

40.  In  re  Wood  ft  Henderson,  210  TJ.  S.  Wr 
20  Am.  B.  B.  1,  62  L.  Ed.  104& 

40a.  KeUey  v.  GiU  (U.  8.  8up.  Ct),  40  Am.  B. 
B.  421,  88  Sup.  Ct.  88. 

41.  Matter  of  Sage  (D.  C,  Mo.).  85  Am.  » 
B.  436.  224  Fed.  526;  Matter  of  Grafton  Qu^ 
IBiec.  Light  Co.  (D.  C,  W.  Va.),  48  Am.  B.  B- 
668,  258  Fed.  668. 

When  JiirisdietloB  «xfllnslTe.r-The  joriidlc- 
tlon  of  the  bankruptcy  court  in  aU  '^roceedingi 
in  bankruptcy"  la  exclusive  of  aU  other  conni: 
and,  aa  such  proceedings  include  all  matt^  {^ 
administration,  a  suit  oy  the  surety  of  m» 
rupt,  a  United  States  contractor,  against  ua 
trustee  in  the  Circuit  Court,  the  purpose  ('j 
which  ia  to  control  the  distribution  of  a J]JB« 
in  the  trustee's  possession,  which  admltteou 
belongs  to  the  bankrupt's  eatate.  and  to  detsr* 
mine  to  what  extent  and  in  what  order  t^ 
several  creditors  shall  participate  therein,  eto- 
not  be  mainUined.  United  BUtea  Fidelity  » 
Guaranty  Co.  v.  Bray,  225  U.  S.  206.  28  Am.  B- 
B.  202,  66  L.  Bd.  1066. 
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the  court  of  bankruptcy,  and  no  other  court  may  by  order  or  decree  deprive 
Buch  court  of  its  control  over  the  administration  of  the  bankrupt's  estata^ 


IV.  jmusDicnoN  as  to  punart  suits;  adverse  claimants* 


a«  Suits  in  respect  to  bankrupt  estate. —  Section  23-b  requires  suits  by  the 
trustee  in  the  administration  of  the  bankrupt  estate  to  be  brought  in  those 
courts  where  they  would  have  been  brought  if  proceedings  in  bankruptcy  had 
not  been  instituted.  The  suits  here  referred  ta  are  plenary  suits  to  recover 
assets  or  enforce  rights  belonging  to  the  estate^  against  persons  who  claim 
adversely  to  the  bankrupt  in  respect  to  such  assets  or  rights.  Bankruptcy 
eourts  have  no  jurisdiction  to  entertain  such  suits  ''  unless  by  consent  of  the 
proposed  defendant"  or  "except  suits  for  the  recovery  of  property  under 
section  60,  subdivision  by  and  section  67,  subdivision  c,  and  section  70,  sub- 
division e/*  Bankruptcy  courts  have  jurisdiction  of  suits  for  the  recovery 
of  property  under  the  sections  referred  to,  without  the  consent  of  the  pro- 
posed defendants.    * 

b.  Plenary  suits  by  trustees. — Subsection  6  requires  suits  by  the  trustee  to 
be  "  brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose  estate  is 
being  administered  by  such  trustee,  might  have  brought  or  prosecuted  them^ 
if  proceedings  in  bankruptcy  had  not  been  instituted."  The  district  court  in 
the  exercise  of  its  jurisdiction  as  the  successor  of  the  circuit  court  may,  under 
this  provision,  entertain  jurisdiction  of  a  plenary  suit  by  a  trustee  against  an 
adverse  claimant  to  recover  a  debt  due  the  estate,  if  the  bankrupt  might  have 
proceeded  in  such  court  if  bankruptcy  had  not  intervened.^  A  suit  for  the 
recovery  of  a  debt  does  not  fall  within  the  exceptions  contained  in  this  sub- 
section, and  if  it  could  not  have  been  brought  by  the  bankrupt  prior  to  bank- 
ruptcy in  a  district  court,  it  may  not  be  brou^t  therein  by  his  trustee.  Thus 
it  will  be  necessary  to  show  diversity  of  citizenship,  the  requisite  amoimt  in 
controversy  and  the  other  jurisdictional  essentials,  to  establidi  the  jurisdiction 
ef  the  court^  In  the  absence  of  such,  jurisdictional  essentials  the  consent  of 
Hie  defendant  to  the  exercise  of  jurisdiction  will  not  be  effectual.^ 

c.  Adverse  claimants. — (1)  In  qenssax. — The  term  "  adverse  claimants" 
is  only  used  in  subsection  a  of  this  section,  which  determines  the  jurisdiction 
tf  circuit  courts  as  to  controversies  between  trustees  and  adverse  daimants. 


4t.  Laiarvi  t.  Prentice,  2S4  IT.  8.  2SS,  S2  Am. 
B.  R.  659,  08  L.  Ed.  ISOB;  Acme  Harrester  CO. 
Y.  Bcekman,  222  U.  S.  800,  27  Am.  B.  R.  202,  66 
L.  Ed.  206;  State  Bank  r.  Cox  (C.  C.  A.,  7th 
Clr.),  IS  Am.  B.  R.  82,  148  Fed.  91;  Matter  of 
Diamond's  Bitate  (C.  C.  A.,  6tli  Clr.),  44  Am. 
B.  R.  268,  269  Fed.  70. 

The  Jurisdiction  off  •  eonrt  of  iMmlnraptejr 
attaches  from  the  time  of  the  filing  of  the  peti- 
tion In  bankruptcy,  and  the  eflTect  of  the  nhng 
of  the  petition  is  to  place  aU  of  the  property 
•f  the  bankrupt,  not  In  the  possession  of  ad- 
Terse  claimants.  In  the  legal  custody  and  under 
the  excluslTe  control  oz  the  court  of  bank- 
ruptcy. After  the  petition  has  been  filed  no 
#ther  court  can  make  an  order,  or  decree,  which 
frlU  deprive  the  court  of  bankruptcy  of  Its 
•zcluslve  control  over  the  administration  of  the 
bankrupt's  property.  Mntter  of  Sage  <D.  C, 
Ho.),  86  Am.  B.  R.  486,  224  Fed.  628. 


48.  Bush  T.  EUlott,  202  U.  8.  477,  16  Am.  B. 
B.  666,  60  L.  Ed.  1114;  Lovell  r.  Newman,  227 
U.  8.  412,  29  Am.  B.  R.  482,  57  L.  Bd.  677.  The 
Jurisdiction  of  a  plenary  suit  to  recover  a  debt 
due  to  the  bankrupt  estate  is  unaflTected  by  the 
amendments  of  1903  and  1910,  Harris  t.  First 
Nat.  Bank,  216  U.  8.  882,  23  Am.  B.  R.  682,  64 
L.  Bd.  828;  De  Frlece  t.  Bryant  (D.  C,  Ky.). 
87  Am.  B.  R.  276,  232  Fed.  288. 

Suit  to  recover  unpaid  stoek  subaeription* 
when  brought  against  resident  stockholders.  Is 
not  within  the  Jurisdiction  of  the  bankruptcy 
court.  Kelley  v.  Gill  (U.  8.  Sup.  Ct.),  40  Am. 
B.  R.  421,  88  Sup.  Ct.  88. 

44.  De  Frlece  v.  Bryant  (D.  C,  Ky.),  87  Am. 
B.  R.  276,  232  Fed.  283. 

46.  Lovell  V.  Newman,  227  U.  S.  412,  426,  29 
Am.  B.  R.  482.  67  L.  Bd.  677;  De  Frlece  ▼. 
Brvant  (D.  C,  Ky.),  87  Am.  B.  R.  276,  282  Fed. 
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The  term  has  become  of  general  use,  however,  ixt  respect  to  all  oontrovenies 
in  bankruptcy  as  to  estates  which  are  being  administered  in  bankruptej. 
It  will  be  important  to  ascertain  whether  or  not  a  person  to  be  proceeded 
against  is  an  ''adverse  claimant"  in  determining  whether  a  bankruptcy 
court  has  jurisdiction  of  the  claim  which  is  the  subject  of  the  proceeding. 
If  a  bankrupt  shall  have  given  a  preference  within  the  meaning  of  §  60 
the  person  receiving  it  is  an  adverse  claimant;  so  also  if  the  banlmipt 
shall  have  fraudulently  transferred  any  of  his  property  or  shall  have  created 
an  incumbrance  thereon  in  fraud  of  his  creditors,  the  transferee  or  incum- 
brancer is  an  adverse  claimant  This  follows  as  a  natural  effect  of  the  amend- 
ment of  subdivision  h  of  this  section*  Suits  for  the  recovery  of  property 
so  preferentially  disposed  of  or  fraudulently  transferred  are  widiin  the 
jurisdiction  of  district  courts.  The  question  as  to  whether  a  person  is  an 
adverse  claimant  also  becomes  important  in  determining  iiie  jurisdiction 
of  the  court  to  proceed  summarily  against  him«  If  the  person  proceeded 
against  is  in  any  sense  an  adverse  claimant  he  is  entitled  to  have  the  validity 
of  his  claim  determined  by  the  court  in  a  plenary  suit  brought  for  that 
purpose.** 

(2)  Who  ase  advebsb  oi«AiMAi!rTfi^ — (I)  In  general, —  It  is  impossible 
to  declare  a  general  rule  which  will  determine  in  every  case  whether  a  person 
claiming  a  right  or  interest  as  against  the  trustee  is  an  adverse  dainuint 
It  is  not  essential  that  the  person  should  claim  to  be  the  absolute  owner  of 
property  in  his  possession  to  constitute  him  an  adverse  claimant  For 
instance^  where  a  bankrupt  within  the  four  months'  period  deposited  with 
sureties  on  a  bail  bond  given  by  him  upon  his  arrest  in  a  civil  action  for 
deceit  a  sum  of  money  as  security  against  liability  on  a  bond,  it  was  held 
that  the  sureties  were   adirerse  claimants.*'^      Cases   construing   the  mean- 


46.  Blffht  to  determliiAtton  hj  iilenary  salt. 
—In  the  case  of  In  re  Bathman  (C.  C.  A.,  Sth 
CIr.),  25  Am.  B.  B.  246,  188  Fed.  91S,  the  court 
■aid:  "The  question  In  this  case  la  whether 
the  controTereiea  between  the  contestants  are 
controversies  at  law  and  in  equity,  between  the 
trustee  and  an  adverse  claimant,  as  distin- 
guished from  controversies  arising  in  proceed- 
ings in  bankruptcy  within  the  meaning  of  |  23 
of  the  Banlcruptcy  Law.  If  they  are  the  former, 
the  bankruptcy  court  may  not  and  if  they  are 
the  latter,  it  may  adjudicate  them  summarUy. 
without  subpoena,  summons,  pleadings  and 
evidence,  according  to  the  principles,  rules  and 
practice  in  actions  at  law  and  in  equity." 

What  is  eoDtreversy  in  equity. — ^Where  a  peti- 
tion by  a  trustee  in  bankruptcy  sets  out  In 
detaU  allegations  of  the  concealment  and  con- 
version of  certain  assets  by  the  bankrupts  and 
their  agents,  the  illegal  and  fraudulent  can- 
cellation of  certain  specified  accounts  due  the 
bankrupts,  the  transfer  of  property  to  defraud 
creditors,  and  iUegal  preferences,  and  the 
answer  sets  forth  in  detail  all  the  alleged  de* 
fenses,  a  controversy  in  equity  Is  presented  of 
which  the  bankruptcy  court  has  jurisdiction. 
Jones  V.  Blair  (C.  C.  A.,  4th  Cir.),  89  Am.  B.  R. 
668,  242  Fed.  783. 

47.  In  re  Horgan  (C.  C.  A.,  Ist  dr.),  19  Am. 
B.  R.  857,  158  Fed.  774;  In  re  Horgan  (C.  C. 
A.,  Ist  Clr.),  21  Am.  B.  K.  31,  164  Fed.  415; 
Idiller  Bldg.  Co.  v.  Reynolds  (C.  C.  A.,  4th  dr.), 
40  Am.  B.  R.  871,  247  Fed.  00,  quoting  CoUler 
on  Bankruptcy  (10th  Ed.)  477. 

Bnreties  on  baU  bond  as  adverse  elatmants. 
— In  the  case  of  Jacquith  v.  Rowley,  188  U.  S. 
620,  9  Am.  B.  R.  525.  23  Sup.  Ct.  369,  47  li.  Ed. 
620,  the  Supreme  Court  held  that  a  surety  in 
whose  bands  money  was  deposited  to  indemnify 
him  for  his  liability  on  a  bail  bond  was  an 
adverse  claimant  within  the  meaning  of  s^^ction 


23.      Mr.    Justice    Peckam,    speaking    for   tbe 

court,  said:     '*The  proceeding  was  a  summaiT 

application  to  the  court  in  bankruptcy,  to  gnnt 

an  order  in  a  matter,  the  result  of  the  gnnUnc 

of  which  would  be  to  immediately  take  from 

the  surety  moneys  which  had   been  deposited 

with    him    before    the    conunencement   of  »e 

proceedings   in    bankruptcy,    and   thus  compri 

him  to  come  into  the  bankruptcy  court  for  toe 

litigation  of  questions  as  to  hia  right  to  reuni 

the  money  claimed  by  him.    .    .    .    The  soreCT 

into  whose  hands  the  money  was  deposited  w 

indemnify    him   for   his   liability   on   the  bail 

bond  was  an  adverse  claimant  within  the  mesn- 

ing  of  that  section  of  the  act,  and  could  oot 

be  proceeded  against  in  the  bankruptcy  co^rt* 

unless  by  his  consent  aa  provided  for  theretii. 

It  is  not  necessary  in  order  to  be  an  adrer^ 

claimant   that  the   surety   should  claim  to  tn 

the  absolute  owner  of  the  property  in  his  po>>- 

session.     It  is  aufficient  if,  as  in  the  prcBeot 

case,    the   money   was    deposited    with   him  w 

indemnify   him  for  his  llablUty  upon  the  mu 

bond  and  that  liability  had  not  been  determloe^ 

and  satisfied.    If  the  trustee  desires  to  test  tM 

question  of  the  right  of  the  surety  to  letaj^ 

the  money,  he  must  do  so  In  accordance  ^tn 

th^  provisions  of  the  section  of  the  bankruptcy 

law     above     referred     to.    •    .    •    The    8ur«3 

claims  the  right  to  hold  the  money  as  asfi°'^ 

everybody  until  his  liability  on  the  bail  bood 

is  satisfied,  and  that  claim  is  adverse  to  sot 

claim  that  the  trustee  may  make  upon  him  i<^' 

the    money    which    is    to    indemnify    him  a> 

stated." 

48.  In  re  Waukesha  Water  Co.  (D.  C.  Wis-^. 
8  Am.  B.  R.  715,  116  Fed.  1009;  In  re  Mico" 
Sash  &  Door  Co.  (D.  C,  Ga.).  7  Am.  B.  B.  «*. 
112  Fed.  828,  revd.  as  OirUng  v.  Seypoy 
Lumber  Co.  (0.  C.  A.,  5th  dr.).  8  Am.  B.  »• 
SX    113   Fed.    4S3;    In   re  Young    (C.  0.  A..  «■ 
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ing  of   the   words   "adverse  daimant"   will   also  be   found   in   the   foot- 
nota^ 

(II)  Possession  of  property  controlling  element. —  The  possession  of  the 
property  by  the  person  claiming  it  is  a  controlling  element  in  determining 
the  adverse  character  of  his  claim.'^  If  the  possession  antedates  the  bank- 
ruptcy and  is  under  a  substantial  claim  of  ri^t  asserted  by  the  holder,  the 
claimant  is  entitled  to  a  determination  of  his  claim  in  a  plenary  suit^  Where 
the  property,  or  the  proceeds  thereof,  sought  to  be  recovered  by  the  trustee 
were  in  the  possession  or  under  the  control  of  a  person  prior  to  bankruptcy 
under  some  claim  of  title,  his  claim  thereto  is  adverse.^^     The  converse  of 


Clr.),  7  Am.  B.  B.  14,  111  Fed.  1S8;  In  re  Green 
a>.  C,  Pa.),  6  Anu  B.  B.  270,  108  Fed.  dlO; 
Bltunberif  v.  Bryan  <C.  C.  A.,  5th  Clr.),  6  Am. 
B.  R.  20,  107  Fed.  073;  In  re  Sliberhorn  (D.  C, 
lU),  6  Am.  B.  B.  668,  105  Fed.  800;  In  re  Shein- 
baum  (D.  C,  N.  Y.),  5  Am.  B.  B.  187,  107  Fed. 
247;  McFarlan  Carriage  Co.  t.  Solanai  (C.  C. 
A.,  5th  Clr.),  5  Am.  B.  B.  442,  106  Fed.  146;  In 
re  Adame  (D.  C,  B.  I.),  12  Am.  B.  B.  867,  180 
Fed.  788;  In  re  Waterloo  Organ  Co.  (D.  C, 
N.  Y.),  9  Am.  B.  B.  427,  118  Fed.  004;  In  re 
Howard  (D.  C,  N.  Y.),  10  Am.  B.  R.  601,  123 
Fed.  991:  In  re  Flynn  &  Co.  (D.  C,  N.  Car,),  11 
Am.  B.  B.  818,  126  Fed.  492;  HoUingsworth  & 
Whitney  Co.  v.  Petitioner  (C.  C  A.,  Ist  Cir.), 
89  Am.  B.  B.  678,  242  Fed.  753. 

49.  In  re  Rathman  (C  C.  A.,  8th  dr.),  25  Am. 
B.  B.  210,  183  Fed.  913;  Shea  y.  Lewis  (C.  C. 
A.,  8th  ar.),  80  Am.  B.  B.  436,  206  Fed.  877; 
Chicago  Title  &  Trust  Co.  y.  National  Storage 
Co.  (lU.  Sup.  Ct.),  260  lU.  485,  81  Am.  B.  B. 
810,  103  N.  B.  227;  Tube  City  Mining  &  MilUng 
Co.  y.  Otterson  (Arls.  Sup.  Ct),  16  Aria.  805,  96 
Am.  B.  B.  600,  146  Pac.  203;  Dreyer  y.  Perkins 
(C.  C.  A.,  6th  Or.),  83  Am.  B.  B.  232,  217  Fed. 
880;  Liller  Bldg.  Co.  y.  Beynolds  (C.  C  A.,  4th 
Clr.),  40  Am.  B.  B.  871.  247  Fed.  90;  Story  ft 
dark  Piano  Co.  y.  Holmes  (C.  C  A.,  7th  dr.), 
41  Am.  B.  B.  668,  251  Fed.  665. 

Possession  to  controls — The  jurisdiction  of 
the  Bankruptcy  Court  to  determine  in  a  sum- 
mary proceeding  adverse  claims,  created  before 
the  filing  of  the  bankruptcy  petition,  to  liens 
npon  and  titles  to  property  claimed  by  the 
trustee  as  that  of  the  bankrupt,  is  conditioned 
and  limited  by  its  actual  possession  thereof,  the 
test  of  summary  jurisdiction  being  that  the 
Bankruptcy  Court,  through  its  officers,  has 
taken  possession  of  the  res  as  the  property  of 
the  bankrupt;  and  where  one  holds  substantial 
claims,  antedating  bankruptcy,  a  plenary  suit 
must  be  brought  by  the  trustee  either  in  law 
or  in  equity,  in  which  the  adverse  title  can  be 
tried  and  adjudicated.  Shea  y.  Lewis  (C.  C.  A., 
8th  dr.),  80  Am.  B.  B.  436,  206  Fed.  877. 

Pofisesslon  by  agreement  with  recelyer^ — 
Where  by  agreement  between  a  person  claim- 
ing property  adversely  and  a  receiver  the  prop- 
er^ is  turned  over  to  the  receiver  to  be  held  by 
him  subject  to  the  final  judgment  of  the  "court 
or  courts  having  jurisdiction"  as  to  the  title 
to  the  property,  the  bankruptcy  court  by  reason 
of  its  possession  has  jurisdiction  to  determine 
the  claim  to  the  property.  HoUingsworth  & 
Whitney  Co.,  Petitioner  (C.  C.  A.,  1st  Clr.),  89 
Am.  B.  B.  678.  212  Fed.  753. 

NaU  of  bankrupt  hdd  by  post  ofBoe^ — ^Where 
a  bankrupt  stipulates  to  permit  the  post  office 
to  hold  his  mall  pending  the  issuanoe  of  a 
fraud  order  agrainst  him,  his  receiver  being 
merely  a  custodian  and  not  vested  with  title, 
cnnnot  In  a  summary  proceeding  compel  the 
postmaster  to  turn  the  mall  over  to  him  or  give 
him  access  thereto.  Matter  of  Rice  (D.  C,  N. 
T.),  43  Am.  B.  B.  158,  256  Fed.  868. 


:0.  Babbitt  v.  Dutcher,  216  IT.  8.  102,  28  Am. 
B.  B.  619,  54  L.  Bd.  402:  Matter  of  Goldstein  & 
Moseson  (C.  C.  A.,  7th  dr.),  82  Am.  B.  B.  802, 
210  Fed.  889;  Matter  of  Midtown  Contracting 
Co.  (C.  C.  A.,  2d  Clr.),  89  Am.  B.  B.  578,  242 
Fed.  56:  Biaenberg  &  Gorensteln  v.  Weisskopf 
(C  a  A.,  7th  dr.),  43  Am.  B.  B.  548,  258  Fed. 

Possession  under  land  eontraot^ — ^A  bank- 
ruptcy court  has  no  jurisdiction  to  summarily 
adjudicate  the  rights  of  the  trustee  and  an 
adverse  claimant  to  lands  In  possession  of  the 
latter  under  an  agreement  for  a  conveyance. 
Dreyer  v.  Perkins  (C.  O.  A.,  5th  dr.),  83  Am. 
B.  B.  232,  217  Fed.  889. 

Title  under  tax  certificate. — One  claiming  title 
and  legal  right  to  possession  of  land  under  a 
certificate  of  purchase  from  the  State,  is 
entitled  to  have  a  controversy  with  the  trustcM; 
in  bankruptcy  as  to  the  claim  determined  by  a 
plenary  suit  as  distinguished  from  a  summary 
proceeding.  (See  Am.  B.  B.  Digest,  |  648.) 
Peters  v.  Bowers  (Colo.  Sup.  Ct),  87  Am.  B.  B. 
485,  158  Pac.  1101. 

61.  Matter  of  Andre  (C.  C.  A.,  2d  dr.),  18  Am. 
B.  B.  132,  145  Fed.  736;  In  re  Squier  (D.  C,  N. 
Y.),  21  Am.  B.  B.  846,  166  Fed.  616;  In  re 
Blgcahaba  Coal  Co.  (D.  C,  Ala.),  26  Am.  B.  B. 
910,  190  Fed.  900;  Matter  of  Midtown  Contract- 
ing Co.  (C.  C.  A.,  2d  dr.),  39  Am.  B.  B.  578, 
243  Fed.  66;  Gordon-Jones  Const.  Co.  y.  Welder 
(Tex.  Ct.  of  Civ.  App.),  41  Am.  B.  B.  431,  201 
S.  W.  681.  In  the  case  of  In  re  Mound  Minxes 
Co.  (C.  C.  A.,  8th  dr.),  23  Am.  B.  B.  242,  173 
Fed.  882,  97  C.  C.  A.  894,  the  court  said:  "The 
law  is  now  settled  that  the  interest  of  a  third 
party  in  property  claimed  to  belong  to  the 
bankrupt  estate,  which,  at  the  time  of  the  in- 
stitution of  the  proceedings  in  bankruptcy,  is 
in  possession  of  such  third  person  claiming  an 
interest  therein  can  only  be  determined  by  tin 
original  suit  brought  for  that  purpose.** 

A  mortgagee  in  possession  of  chattels,  at  the 
time  of  adjudication,  under  a  chattel  mortgage, 
may  not  be  summarily  ordered  to  surrender  the 
chattela  to  a  trustee  in  bankruptcy  of  the  mort- 
gagor upon  the  allegation  of  the  trustee  that 
the  mortgagee's  interest  la  merely  colorable. 
In  re  Tarboz  (D.  C,  Mass.),  26  Am.  B.  B.  432, 
185  Fed.  985. 

The  decisions  of  the  Supreme  Court  justify 
the  assertion  of  the  rule  that  a  court  of  bank- 
ruptcy may  not  summarily  determine  the  merits 
of  issues  presented  as  to  property  which  is  in 
the  possession  of  a  claimant  and  in  respect  of 
which  the  claimant  has  an  actual,  substantial, 
hona  fide  claim.  In  re  Bathman  (C.  C.  A.,  8th 
dr.),  25  Am.  B.  B.  246,  188  Fed.  913,  citing 
Harris  y.  First  National  Bank,  216  U.  S.  382, 
23  Am.  B.  B.  632,  54  L.  Ed.  528;  Babbitt  y. 
Dutcher,  216  U.  S.  102,  23  Am.  B.  B.  519,  64  L. 
Bd.  402;  Hlscock  y.  Yarlck  Bank  of  New  York, 
200  U.  S.  28,  18  Am.  B.  B.  1,  61  L.  Ed.  946; 
Frank   y.   Vollkommer,  205  U.   8.  621«  17  Am. 
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this  proposition  that  property  and  the  proceeds  coming  into  possession  of  a 
party  subsequent  to  the  bankruptcy  does  not  make  such  party  an  adverse  claim- 
ant, is  also  true.*® 

(III)  Possession  by  lienor. —  If  the  property  b  in  the  possession  of  the 
claimant,  his  claim  is  adverse  whether  he  claims  to  hold  an  absolute  title  to 
such  property,  or  only  asserts  a  lien  upon  it*^  For  instance  an  allied  lien 
against  a  sum  on  deposit  in  a  bank  is  an  adverse  daim,^  and  when  moneys 
are  paid  to  a  judgment  creditor  imder  an  execution  against  the  bankrupt's 
property  levied  prior  to  the  filing  of  the  petition  against  the  bankrupt,  no 
injunction,  process  or  notice  having  issued  from  a  bankruptcy  court  against 
such  creditor  or  the  sheriflf,  such  cralitor  is  an  adverse  claimant* 

(IV)  Possession  by  third  person  in  behalf  of  bankrupt — ^Where  a  bank- 
rupt, after  the  filing  of  the  bankruptcy  petition,  sells  and  delivers  to  a  third 


B.  R.  SOO,  SI  L.  Ed.  Oil;  Bush  y.  Blllott.  202 
U.  S.  477,  15  Am.  B.  R.  656,  80  L.  Ed.  1114; 
LouisYille  Trust  Co.  t.  Comingor,  184  U.  8.  18, 
7  Am.  B.  B.  421,  46  L.  Ed.  413;  Jacqnith  t. 
Rowley,  188  tJ.  S.  620.  9  An>.  B.  R.  G2\  23  Sup. 
CL  809,  47  L.  Ed.  620;  Bardes  ▼.  Hawarden 
Bank,  178  U.  8.  624,  4  Am.  B.  R.  103,  44  L.  Ed. 
1176;  Baffenberg  t.  Chicago  Title  &  Trnat 
Co.  (C.  C.  A.,  7tli  Cir.),  27  Am.  B.  B.  706,  192 
Fed.  874. 

Halary  lUeirany  paid  to  offloer  of  eorpomftloii. 
•^Matter  of  Franklin  Brewing  Co.  (C  C  A.*  2d 
Cr.),  46  Am.  B.  R.  7,  263  Fed«  612. 

St.  Test  of  jurisdiction  to  proceed  in  a 
§waamaxy  manner. —  The  test  of  jurisdiction 
to  proceed  in  a  summary  way,  or  by  simi- 
mary  proceedings,  to  determme  controver- 
nes  in  regard  to  real  or  personal  property, 
is  possession  of  such  property  in  or  'by  the 
bankrupt  at  the  time  of  the  filing  of  the 
petition  and  adjudication,  in  circumstances 
which  show  that  the  bankrupt  was  the  true 
owner,  and  that  he  held  as  owner;  and  juris- 
diction to  so  proceed  is  not  defeated  by  a 
daim  of  ownership  made  by  a  third  person, 
asserted  for  the  first  time  after  the  petition 
is  filed,  even  though  the  ground  work  for 
such  a  claim  has  l^en  prepared  beforehand. 
In  re  Logan  (D.  C,  N.  Y.),  28  Am.  B.  R. 
643.  196  Fed.  678. 

58.  Claim  of  lien  on  property. —  In  the  case 
of  First  National  Bank  v.  Title  and  Trust 
Co.,  198  U.  S.  280,  49  L.  Kd.  1051,  14 
Am.  B.  B.  102,  the  Supreme  Court  said  that 
the  distinction  between  controversies  at  law 
and  in  equity  and  controversies  arising  in  a 
proceeding  in  bankruptcy  "  existed  under  the 
bankruptcy  law,  ana  the  then  decisions  in 
respect  of  a  proceeding  in  bankruptcy  and 
an  independent  suit  are  applicable.  It  was 
settled  that  the  bankruptcy  court  was  with- 
out jurisdiction  to  determine  adverse  claims 
to  property,  not  in  possession  of  the  assignee 
in  bankruptcy  by  summary  proceedings, 
whether  absolute  title  or  only  a  lien  was 
asserted.  The  present  act  was  plainly  framed 
in  recognition  of  the  principle  of  these 
cases."  Citing  Smith  v.  Mason,  14  Wall.  419, 
20  Lw  Ed.  748;  Marshall  v.  Knox,  16  Wall. 
651,  21  L.  Ed.  481;  In  re  Bonesteel,  17 
Blatch.  175;  Knight  v.  Cheney,  14  Fed.  760; 
In  re  Ballou,  4  Ben.  135;  In  re  Marter,  16 
Ved.  Cas.  867. 


The  proposition  that  a  holder  of  &  sub- 
stantial claim  to  a  lien  created  by  a  bank- 
rupt upon  his  property  is  as  much  an  ad- 
verse claimant  as  a  claimant  of  absolute  tit]» 
is  sustained  by  the  following  authorities: 
Frank  v.  VoIIkommer,  205  U.  8.  521,  17  Am. 

B.  R.  806,  51  L.  Ed.  911;  Harris  r.  First 
National  Bank,  216  U.  S.  382,  23  Am.  B.  R. 
632,  54  L.  Ed.  528;  Jacquith  v.  Bowley,  1S3 
U.  8.  620»  9  Am.  B.  R.  525,  23  Sap.  Ot.  869^ 
47  L.  Ed.  620;  In  re  McMahon  (C.C.  A-,  6tk 
Cir.),  17  Am.  B.  R.  630,  147  Fed.  694.  7T 

C.  C.  A.  668;  Carling  y.  Seymour  lioinber 
Co.  (C.  C.  A.,  5th  Cir.),  8  Am.  B.  IL  29,  IIS 
Fed.  483;  Skillton  v.  Codington,  185  N.  Y. 
80,  15  Am.  B.  R.  810,  77  N.  E.  700;  In  r« 
Silberhom  (D.  C,  111.),  5  Am.  B.  R.  568. 
106  Fed.  899;  Matter  of  Cotton  (D.  C,  CW.), 
31  Am.  B.  R.  568,  209  Fed.  124. 

Possession  under  distress  warrant. — 
Whether  a  distress  warrant  secured  in  Illi- 
nois within  four  months  of  bankruptcy  is  one 
of  the  "other  liens  obtained  through  Ic^^ 
proceedings"  which  are  rendered  invalid  by 
section  67-f  of  the  Bankruptcy  Act  consti- 
tutes a  substantial  controversy.  Hence  the 
right  to  the  possession  of  property  taken 
under  such  a  warrant  cannot  be  detemrined 
in  a  summary  proceeding,  although  the  facta 
are  undisputed.  Matter  of  Luken  (C.  C.  A., 
7th  Cir.),  32  Am.  B.  R.  805.  216  Fed.  800. 

54.  Matter  of  Radley  Construction  Co.  /D. 
C,  N.  Y.),  32  Am.  B.  R.  514,  212  Fed.  462; 
First  Nat.  Bank  of  Chicago  v.  Chicago  Title 
&  Trust  Co.,  198  U.  S.,  280,  14  Am.  B.  R. 
102,  49  L.  Ed.  1051;  In  re  Farrell  (C.  C.  A.). 

29  Am.  B.  R.  19,  201  Fed.  338. 
Possession   by   bank. —  Where   it    appcara 

that  a  bank  holds  money  belonging  to  a  hank- 
rtipt  received  prior  to  the  adjudication,  and 
claims  a  set-off  upon  the  theory  that  the 
bankrupt  converted  property  belonging  tn  the 
bank,  a  case  of  an  adverse  claim  is  presented 
which  must  be  prosecuted  by  a  plenary  suit 
and  not  by  a  summary  order.  In  re  Boston- 
Cerrillos  Mines  Corporation  (D.  C.,  N.  Mex.) 

30  Am.  B.  R.  739,  206  Fed.  794. 

65.  Stone  Ordean  Wells  Co.  v.  Mark  (CL 
C.  A.,  8th  Cir.),  35  Am.  B.  R.  663,  227  Fed. 
975. 
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person  property  which  was  in  bankrupt's  possession,  through  his  bailee,  when 
bankruptcy  intervened,  the  district  court  has  jurisdiction  in  a  summary  pro- 
<;cedin^  to  decree  the  restoration  to  the  trustee  of  such  property  or  its  pro- 
K^eeds.*^  If  the  person  in  possession  holds  the  property  as  a  bailee^  his  claim 
as  to  the  property  must  be  in  behalf  of  the  bankrupt  and  he  is  therefore  not 
an  adverse  claimant"  The  possession  of  property  of  a  bankrupt  corpora- 
tion by  its  officers  and  agents  will  be  deemed  the  possession  of  the  bankrupt, 
and  they  are  not  adverse  claimants.^  And  likewise  where  an  individual  is 
insolvent  and  undertakes  to  form  a  corporation  with  near  relatives  as  incorporar 
tors,  to  which  he  conveys  his  property  with  a  view  to  withdrawing  such  prop- 
erty from  the  reach  of  creditors,  such  corporation  should  not  bo  held  to  be  au 
adverse  claimant^^  Where  the  possession  is  that  a  third  person  who  asserts 
no  daim  to  the  property  but  holds  it  subject  to  the  claims  of  the  parties  in* 
terested  therein,  including  the  bankrupt,  such  claims  are  adverse.^ 

(V)  Possession  by  tinfe  of  ha/nkrupL — If  a  wife  of  a  bankrupt  holds  prop- 
erty merely  as  his  agent,  and  not  under  a  bona  fide  daim  of  ownership,  her 
possession  is  that  of  the  bankrupt^  and  she  is  not  an  adverse  claimant ;  but  if 
her  possession  and  claim  of  ownership  are  in  good  faith,  her  claim  of  title 
must  be  adjudicated  in  a  plenary  suit.^  A  wife,  in  possession  of  and  bene- 
ficiary under  an  insurance  policy  on  the  life  of  her  husband,  having  a  cash 
surrender  value,  and  reservmg  to  the  husband  tiie  right  to  change  me  bene- 
ficiary, is  an  adverse  claimant*^ 

(VI)  Possession  of  assignee  or  receiver. —  If  the  property  claimed  is  in  the 
hands  of  a  third  party;  who  claims  under  an  assignment  of  such  property 


69.  In  re  Denson  (D.  C,  Ala.),  28  Am.  B.  B. 
168,  106  Fed.  864. 

57.  In  re  Mancie  Pulp  Co.  (C.  C.  A.,  2d  Clr.), 
14  Am.  B.  R.  70,  1^9  Fed.  646,  71  C.  C.  A.  680; 
JohDston  V.  Spencer  (C.  C.  A.,  8th  Clr.),  27  Am. 

B.  R.  800,  106  Fed.  216. 

68.  See  also  In  re  Royce  Dry  Goods  Co.  (D. 

C,  Mo.),  13  Am.  B.  R.  257.  133  Fed.  100;  In  re 
Muncie  Palp  Co.  (C.  C.  A.,  2d  Clr.),  14  Am.  B. 
R.  TO,  130  Fed.  646:  In  re  Hoi  brook  Shoe  ds 
Leather  Co.  (D.  C,  Mont.),  21  Am.  B.  R.  611, 
166  Fed.  073;  In  re  Alphin  &,  I^ake  Cotton  Co. 
(D.  C,  Ark.),  12  Am.  B.  R.  653.  131  Fed.  824;  In 
re  White  (C.  C.  A.,  7th  Clr.),  24  Am.  B.  R.  107. 
177  Fed.  104;  Matter  of  Marquette,  Inc.  (C.  C 
A.,  2d  Clr.),  42  Am.  B.  R.  656.  264  Fed.  410. 

PosseiisloB  by  offloers  off  corporatioDd — In  the 
ease  of  In  re  Kornlt  Mfg.  Co.  (D.  C,  N.  J.),  27 
Am.  B.  R.  244,  258,  102  Fed.  302,  the  court 
eaid:  "The  bankrupt  corporation  was  the  con- 
ception of  the  respondents  and  they  exercised 
a  complete  unbroken  domlnancy  over  It  from 
its  birth  to  the  filinft  of  the  petition  In  bank- 
ruptcy. This  dominancy  was  as  complete 
before  as  after  they  became  its  officers,  and 
what  was  done  by  the  incorporators  and  first 
board  of  directors  is  as  much  their  acts  as 
what  was  done  by  the  respondents  after  they 
became  the  executive  offloers  and  numerically 
controlled  the  board  of  directors.  These  In- 
corporators and  first  board  of  directors  were 
bat  the  tools  of  the  respondents.  On  the  paper 
they  were  free  and  independent,  but  In  fact 
only  dummies  responsive  to  the  beck  and  call 
of  respondents.  In  such  circumstances  re- 
spondents, with  respect  to  property  obtained 
l)y  them  through  the  action  of  such  dummy 
directors,  were  not  adverse  claimants.  They 
were  Its  mind,  hands  and  pockets,  and  will  be 
treated  In  the  bankruptcy  court  as  If  they 
were  the  bankrupt,  and  amenable  to  its  Juris- 
diction with  reference  to  such  property." 


Llller  Bldg.  Co.  t.   Reynolds   (C.  C  A., 
4th  ar.),  40  Am.  B.  R.  871,  247  Fed.  00. 

89.  Matter  of  Interocean  Transp.  Co.  (D.  C, 
N.  T.),  86  Am.  B.  R.  661,  232  Fed.  408,  citing 
as  directly  in  point  First  National  Bank  t. 
Chicago  Title  A  Trust  Co.,  108  U.  8.  280,  14 
Am.  B.  R.  102,  40  L.  Ed.  1061,  in  which  case 
the  bankrupt  had  seed  In  storage  with  a  ware- 
houseman, whose  receipts  he  had  pledged:  the 
warehouseman  had  possession  but  no  claim  on 
the  seeds;  it  was  held  that  the  district  court 
had  no  Jurisdiction  to  determine  the  Yalidity 
of  the  pledgees'  claims.  Compare  Atherton  r. 
Bcaman  (D.  C,  Mass.),  42  Am.  B.  R.  631.  266 
Fed.  871. 

60.  Matter  of  Shea  (D.  C,  Ky.),  81  Am.  B.  R. 
607,  211  Fed.  866,  holding  that  where  a  wife, 
more  than  a  year  prior  to  her  husband's  bank- 
ruptcy, purchased  stock  In  her  own  name  with 
moneys  saved  from  an  allowance  given  her  by 
her  husband  for  expenses,  she  may  have  a 
bona  fide  claim  to  such  stock  as  arainst  the 
trustee  In  bankruptcy  of  her  husband. 

Partition  action^— A  Federal  District  Court 
has  no  Jurisdiction  of  an  action  by  a  trustee  in 
bankruptcy  against  the  bankrupts  wife  for 
partition  and  cannot  authorize  the  trustee  to 
sell  the  wife's  undivided  interest.  The  most 
It  can  do  is  to  order  the  sale  of  the  undivided 
interest  of  the  bankrupt.  Harlcn  y.  American 
Trust  Co.  (Ind.  App.  Ct),  41  Am.  B.  R.  401,  110^ 
K.  B.  20. 

61.  Matter  of  Flani(;an  (D.  C,  Pa.),  86  Am. 
B.  R.  807,  228  Fed.  330. 

Possessioii  In  wife's  name. — Where,  by  the 
uncontradicted  testimony  a  motor  truck 
claimed  by  the  wife  of  a  bankrupt  is  in  a 
garage  In  her  name,  she  Is  entitled  to  retain 
such  possession  until  it  is  determined  in  a 
plenary  action  that  she  is  not  entitled  thereto. 
Her  claim  is  not  merely  colorable.  Matter  of 
Market  (D.  C,  Cal.),  85  Am.  B.  R.  818,  228  Fed. 
026. 
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from  the  bankrupt,  he  is  an  adverse  claimant®     Where  a  bankrupt  has^ 
prior  to  bankruptcy,  made  an  assignment  for  the  benefit  of  creditors,   the 
assignee  is  an  agent  of  the  bankrupt  and  is  therefore  not  an  adverse  claimant ; 
the  possession  by  the  assignee,  pending  the  determination  of  the  jurisdiction 
of  the  bankruptcy  court,  will  be  deemed  to  be  that  of  the  bankrupt."*     The 
assignee  may  only  be  regarded  as  an  adverse  claimant  as  to  payments  or  dis- 
positions of  property  niade  by  him  in  good  faith,  before  the  institution  of 
bankruptcy  proceedings^  and  as  to  liens  in  his  favor  which  accrued  prior  to 
that  time.^    If  the  assignee  has  sold  property  assigned  to  him  prior  to  the 
bankruptcy  of  the  assignor  the  purchaser  is  an  adverse  claimant.^    And  ^while 
the  assignee  may  be  compelled  to  account  in  bankruptcy  court  for  the  prop- 
erty of  the  bankrupt  remaining  in  his  possession,  he  is  an  adverse  claimant 
to  the  extent  of  his  claim  for  disbursements  and  expenditures  lawfully  made 
by  him  prior  to  bankruptcy.**     The  possession  by  a  temporary  receiver  in 
bankruptcy  of  proceeds  of  the  sale  of  mortgaged  chattels,  pendmg  Ihe  deter- 
mination as  to  the  title  to  such  chattels,  does  not  deprive  tiie  claim  of  its  char- 
acter as  adverse.*'    While  the  possession  of  a  State  court  receiver  differs  in 
some  respects  from  that  of  an  assignee  for  the  benefit  of  creditors^  still,  when 
bankruptcy  intervenes,  the  receiver  is  not  holding  in  his  own  right,  but  merely  in 
an  official  capacity,  and  not  adversely  to  the  bankrupt  or  his  estate,  and  so  a 
court  of  bankruptcy  has  the  power  to  issue  .an  order  in  summary  proceedings 
directing  the  receiver  to  turn  the  property  over  to  the  trustee  in  bankruptcy,®^* 
imless  the  receiver's  right  to  possession  is  conditioned  upon  some  other  ground 
than  that  of  insolvency.®^    A  receiver  appointed  by  a  State  court  in  an  action 
brought  more  than  four  months  prior  to  bankruptcy,  to  set  aside  a  fraudulent 
conveyance  may  not  be  compelled  to  submit  his  claim  in  the  bankruptcy  pro- 
ceedings ;  his  claim  must  be  treated  as  adverse.** 

(VII)  Possession  under  attachment. —  Where  the  daim  of  possession  as 
against  the  trustee's  right  of  possession  is  based  solely  on  an  attachment  lien. 


62.  Copeland  y.  Martin  (C.  G.  A.,  6th  Clr.)f 
25  Am.  B.  B.  268,  182  Fed.  805,  in  which  case 
It  was  held  that  a  penon,  who  has  no  claim 
acralnat  the  bankrupt  a  estate  and  asks  nothing 
from  the  bankruptcy  court  but  claims,  under 
an  assignment  from  the  bankrupt,  the  right 
and  title  to  wages  In  the  hands  of  a  third 
party»  earned  by  the  bankrupt  prior  to  adjudi- 
cation, is  an  adverse  claimant;  Matter  of  Mc- 
Crum  (C.  C.  A.,  2d  Cir.),  82  Am.  B.  B.  004, 
214  Fed.  207. 

4I8.  Bryan  T.  Bernheimer,  5  Am.  B.  R.  623,  181 
U.  S.  188;  In  re  Carrer  (D.  C,  N.  C),  7  Am.  B. 
R.  639,  113  Fed.  138;  In  re  Thompson  (C.  C.  A., 
2d  Cir.),  11  Am.  B.  R.  710,  128  Fed.  570;  Matter 
of  McCrum  (C.  C.  A..  2d  Cir.),  82  Am.  B.  R. 
604,  214  Fed.  207;  Matter  of  Colwell  Lead  Co. 
<C.  C.  A.,  7th  ar.),  89  Am.  B.  R.  224,  240  Fed. 
400;  Matter  of  Reiswlg  (D.  C,  N.  Dak.)*  42 
Am.  B.  R.  161,  253  Fed.  800;  Galbralth  t. 
Vallely  (C.  C.  A.,  8th  Or.),  44  Am.  B.  R.  628, 
801  Fed.  670. 

64.  Matter  of  Karp  (D.  C,  Mass.),  86  Am.  B. 
B.  414,  228  Fed.  708,  citing  Randolph  y.  Scruggs, 
100  U.  S.  033,  10  Am.  B.  R.  1,  47  L.  Ed.  1166; 
In  re  Chase  (C.  C.  A.,  let  Cir.),  10  Am.  B.  R. 
677,  124  Fed.  753;  In  re  Thompson  (C.  C.  A.,  2d 
Cir.),  11  Am.  B.  R.  719,  128  Fed.  675. 

65.  In  re  Findlay  Bros.  (D.  C,  N.  Y.),  4  Am. 
B.  R.  745,  104  Fed.  676. 

66.  Louisville  Trust  Co.  t.  Comlngor,  184  U. 
S.  18,  7  Am.  B.  R.  421,  40  L.  Ed.  413;  In  re 
Manning  (D.  C,  S.  Car.),  10  Am.  B.  R.  497,  123 
Fed.  180.  Compare  Matter  of  Reiswlg  (D.  C, 
N.  Dak.),  42  Am.  B.  R.  161,  253  Fed.  390;  Gal- 
braith  v.  Vallely  (C.  C.  A.,  8th  Cir.),  44  Am. 
B.  R.  n23,  201  Fed.  670.  ^       _       - 

€7.  Frank  V.  VoUkommer,  205  U.  S.  621,  17 
Am.  B.  R.  806,  51  L.  Ed.  Oil.  Compare  In  re 
Briskin.in  (D.  C,  N.  Y.).  13  Am.  B.  R.  57,  132 
Fed.  201,  holding  that  where  the  property  was 
taken  from  the  posFiesslon  of  the  bankrupt  after 
the    appointment    of    a    receiver   in    bankruptcy 


the    claim    of   the   replevying   creditor    is 
adverse 

67a.  Matter  of  Diamond's  Estate  (C.  C  A. 
dr.),  44  Am.  B.  R.  268,  260  Fed.  70. 

Bummnry  proeeedlng  to  take 
property  in  the  hands  of  aastsneee 
eelvcrs.— In  the  case  of  In  re  Rathman  (C.  C 
A.,  8th  Cir.),  25  Am.  B.  R.  246,  183  Fed.  WZ. 
It  was  held  that  the  bankruptcy  court  has  Jurto- 
diction  by  summary  proceeding  to  take  from 
assignees  and  receivers  for  general  creditors  la 
Insolvency    or    winding    up    proceedings,    ap- 

Sointed  after  the  four  months  prior  to  tae 
ling  of  petitions  in  bankruptcy,  from  oflleen 
of  courts  attaching  or  replevying  within  that 
time,  and  from  others  holding  for  the  bank- 
rupt, property  claimed  to  be  that  of  the  bank- 
rupt, and  then  bv  virtue  of  the  possession  thaa 
taken  to  determine  adverse  claims  to  it  by  a 
like  proceeding.  But  the  bankruptcy  court  may 
not  take  this  possession  from  a  receiver 
appointed  by  another  court  In  a  suit  to  enforee 
a  lien  antedating  the  filing  of  the  petition  la 
bankruptcy,  or  thereby  draw  to  Itself  Juris- 
diction summarily  to  determine  the  validity  of 
such  a  lien. 

Effect  of  order  dlrcetlng  roeelver  of  Btele 
conrt  to  tarn  over  property w—Whac«  a  bank- 
ruptcy court  has  as  a  matter  of  comity  re- 
?[Uired  the  trustee  to  apply  to  the  State  court 
or  an  order  directing  Its  receiver  to  turn  over 
property  to  him,  and  the  order  has  been 
granted  as  asked,  but  has  been  rendo'ed  In- 
effectual by  an  appeal,  the  bankruptcy  court 
may  order  the  delivery  of  the  property,  and 
is  not  bound  to  await  the  determination  of  tho 
nppcal.  Matter  of  Sage  (D.  C,  Mo.),  85  Am. 
B.  R.  436.  224  Fed.  525. 

67b.  Martin  v.  Oliver  (C.  C  A.,  Sth  dr.),  4S 
Am.  B.  R.  739.  260  Fed.  80. 

68.  In  re  United  Wireless  Tel.  Co.  (D.  GL,  K. 
J.),  27  Am.  B.  R.  1,  102  Fed.  288. 
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which  is  annulled  by  the  adjudication  in  bankruptcy,  the  person  or  officer 
in  poeaeBsion  holds  as  bailee  for  the  trustee;  he  is  not  an  adverse  claimant 
and  his  mere  refusal  to  surrender  the  property  does  not  make  him  sucL^ 
This  principle  only  applies  where  the  lien  by  attachment  is  nullified  by  the 
adjudication  of  the  debtor  as  a  bankrupt  If  the  attaching  officer  is  in 
receipt  of  the  proceeds  of  the  sale  of  the  property  attached,  and  has  turned 
the  same  over  to  the  attaching  creditor,  such  creditor  is  an  adverse  claimant.'^^ 
If  the  proceeds  of  the  sale  remain  in  the  hands  of  the  officer  at  the  time  of 
the  adjudication  in  bankruptcy,  such  proceeds  become  the  property  of  the 
trustee  and  the  officer  or  ^e  creditor  represented  by  him  are  not  adverse 
claimantsJ^ 

(VIII)  Surrender  of  poeeeseunu —  If  the  court,  through  its  referee,  volun- 
tarily delivers  property  to  a  claimant,  the  possession  of  the  court  is  lost,. 
and  the  claim  of  the  claimant  becomes  adverse,  precluding  the  court  from 
sunmiarily  determining  the  claimant's  right  to  the  property  without  his 
consent^  But  if  the  surrender  of  the  property  is  unauthorized,  the  court's 
jurisdiction  is  not  affected  and  it  may  determine  all  controversies,  either 
by  plenary  suit  or  summary  action  as  though  such  surrender  had  not  been 
made.'* 

(3)  Inquiby  as  to  basis  of  claim. —  (I)  In  general. —  The  determina- 
tion of  the  jurisdiction  of  the  bankrupt<7  court  to  summarily  dispose  of  the 
question  of  title  to  the  property  to  which  a  claim  is  asserted  against  that  of 
tibe  bankrupt,  will  depend  upon  the  nature  and  validity  of  such  claim.  If  the 
property  belongs  unquestionably  to  the  bankrupt's  estate  the  court  may  sum- 
marily take  possession  of  il  If  there  is  substantial  basis  for  the  adverse 
claim  and  sudi  claim  is  not  merely  colorable,  the  claimant  must  be  permitted 
to  adjudicate  his  claim  in  a  plenary  suit  It  becomes  essential  for  the  court 
to  determine  as  to  the  substantiality  of  the  adverse  claim,  prior  to  assuming 
summary  possession  of  the  property,  and  for  this  reason  the  court  may  make 
inquiry  into  the  basis  of  such  claim.  If  the  claimant  pleads  an  adverse  claim 
it  may  not  be  summarily  determined  by  the  court,  without  an  inquiry  as  to 
the  basis  of  the  claim;  some  investigation  must  be  made  with  a  view  to  ascer- 
taining whether  the  claim  is  based  on  a  substantial  foundation.'* 


69.  fitannton  t.  Wooden  (C.  C.  A.,  9tb  Clr.). 
24  Am.  B.  B.  780,  179  Fed.  61;  In  re  Walsh 
Bros.  (D.  C,  Iowa),  20  Am.  B.  B.  472,  189  Fed. 
500;  In  re  Grassier  (C.  C.  A.,  9tli  Clr.),  18  Am. 
B.  B.  604,  164  Fed.  478,  83  C.  C.  A.,  804;  In  re 
Breslaner  (D.  C,  N.  Y.),  10  Am.  B.  B.  88,  121 
Fed.  010;  Matter  of  Ward  (D.  C,  CaL),  80  Am. 

B.  B.  506,  246  Fed.  909. 

70.  In  re  Knickerbocker  (D.  C,  N.  Y.), 
10  Am.  B.  R.  381,  121  Fed.  1004. 

71.  Clark  ▼.  Larremore,  188  U.  8.  486,  0 
Am.  B.  R.  470;  In  re  Cone  (Ref.,  €al.),  18 
Am.  B.  R.  786;  In  re  Grassier  (C.  C.  A.,  9th 
dr.),  18  Am.  B.  R.  604,  154  Fed.  478,  83 

C.  C.  A.  304. 

7a.  Hinds  v.  Moore  (C.  C.  A.,  6th  Cir.), 
14  Am.  B.  R.  1,  134  Fed.  221. 

78.  Whitney  v.  Wenman,  198  U.  S.  639, 
14  Am.  B.  R.  45,  40  L.  Ed.  1167;  In  re 
Schermerhom  (C.  O.  A.,  8th  Cir.),  16  Am. 
B.  R.  607,  145  Fed.  341. 

XTnaathorized  sale  by  trustee. —  Where  a 
trustee  sells  property  at  private  sale,  with- 
out appraisal,  and  without  the  order  of  the 
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court,  the  purchaser  acquires  no  title.  In 
such  a  case,  the  court  of  bankruptcy  has  juris- 
diction of  proceedings,  both  in  the  nature  of 
summary  and  plenary  actions,  to  try  title  to 
property  of  the  bankrupt,  once  in  the  pos- 
session of  the  court,  and  sold  by  the  trustee 
without    authority.     Matter    of    Monsarrat 

(D.  C  Hawaii),  26  Am.  B.  R.  816. 

74.  In  the  case  of  In  re  Pickens  (D.  C, 
Ga.),  26  Am.  B.  R.  6,  84  Fed.  064,  the  court 
cited  the  case  of  In  re  Tune  (D.  C,  Ga.), 
8  Am.  B.  R.  286,  116  Fed.  006,  where  it  was 
held  that  summary  jurisdiction  is  ousted  if 
the  determination  of  the  validity  of  an  cul- 
verse  claim  involves  a  decision  of  matters 
of  fact  and  the  weighing  of  conflicting  evi- 
dence which,  when  presented,  leave  room  for 
fair  doubt  as  to  the  invalidity  of  the  claim, 
since  such  claim  is  not  merely  colorable. 

Summary  order  without  investigation  un- 
warranted.— In  the  case  of  In  re  Gill  (C.  0. 
A.,  8th  Cir.),  ^6  Am.  B.  R.  883,  190  Fed.  706, 
it  appeared  that  a  bank,  in  response  to  an 
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(II)   Jturisdictum  of  court. —  The  bankruptcy  court  has  jurisdiction   to 
inquire  into  the  facts  for  the  purpose  of  determining  whether  any  basis  exists 

of  title,'^  and  according  to  l£e  conclusion  reached  the 


for  the  adverse  claim 


order  of  a  referee  to  show  cause  why  it  should 
not  pay  over  to  the  trustee  an  amount  de- 

Sosited  with  the  bank  by  the  bankrupt,  three 
ays  before  the  filing  of  the  petition  m  bank- 
ruptcy, stated  that  the  money  was  deposited 
without  solicitation  or  agreement,  in  a  long 
standing  general  deposit  account  which  the 
bankrupt  had  with  the  bank  subject  to  check, 
and  that  at  the  time  of  the  deposit  the  bank- 
rupt owed  the  bank  on  an  overdraft  and  on 
past-due  notes,  an  amount  nearly  equal  to 
the  amount  deposited.  It  was  held  that  the 
bank  had  stated  an  adverse  claim  which  con- 
stituted a  good  plea  to  the  jurisdiction  of 
the  court,  and  that  an  order  overruling  such 
plea  in  the  absence  of  a  denial  of  any  of 
its  aUegations  and  without  investigation  as 
to  whether  the  claim  pleaded  is  si&tantial, 
was  unwarranted. 

75.  Matter  of  YorkviUe  Coal  Co.  (C.  C. 
A.,  2d  Cir.),  33  Am.  B.  R.  633,  211  Fed.  619; 
Matter  of  Goldstein  k  Moseson  (C.  C  A., 
7th  Cir.),  32  Am.  B.  R.  802,  216  Fed.  887; 
Matter  of  Radley  Construction  Co.  (D.  C, 
N.  Y.),  32  Am.  B.  R.  514,  212  Fed.  462; 
Matter  of  Kramer  and  Muchnick  (IX  C.  Fa.), 

83  Am.  B.  R.  223,  218  Fed.  138;  Matter  ot  Segec 
Bros.  Co.  (D.  C,  Mich.),  30  Am.  B.  B.  660,  243 
Fed.  450;  Gray  v.  Gadger  (C.  C.  A.,  5tli  Cir.). 
44  Am.  B.  R.  228,  260  Fed.  031. 

Inqulrj  as  to  basis  of  claim. — The  bank- 
ruptcy court  has  power  to  ascertain  If  an 
adverse  claim  be  made  by  a  third  person  in 
I'OBsession  of  property  of  the  bankrupt, 
whether  such  claim  is  in  fact  weU  founded, 
or  la  fictitious  or  colorable.  In  re  Norris 
(D.  C,  N.  Y.),  24  Am.  B.  R.  444,  177  Fed. 
COS.  In  the  case  of  In  re  Rathman  (C.  C.  A., 
Sth  Cir.),  25  Am.  B.  R.  246,  183  Fed.  013, 
the  court  held  that  the  bankruptcy  court  may 
proceed  by  order  to  show  cause  and  ascertain 
whether  the  claimant  had  the  actual  pos- 
session of  the  property  in  controversy,  and 

whether  the  claimant  had  a  suhstantial,  or 
only  a  frivolous  and  baseless  adverse  claim. 
In  the  case  of  In  re  Tarbox  (D.  C,  Mass.), 
26  Am.  B.  R.  432,  185  Fed.  085,  the  court 
held  that  a  referee  has  jurisdiction  under  a 
summary  petition  to  inquire  and  decide 
whether  or  not  the  claim  imder  which  prop- 
erty is  held  adversely  to  the  trustee  is  merely 
colorable;  but  unless  he  can  find  it  merely 
colorable  he  has  no  jurisdiction  to  proceed 
further;  he  cannot  hear  and  determine  its 
merits  under  a  summary  petition  if  there  is 
a  real  controversy  as  to  the  merits;  In  re 
Hay  den  (D.  C,  Mass.),  22  Am.  B.  R.  764»  172 
Fed.  623;  In  re  Ellis  Bros.  Printing  Co.  (D. 
C,  N.  Y.),  10  Am.  B.  R.  472,  156  Fed.  430, 
holding  that  the  mere  assertion  of  an  ad- 
verse claim  of  title  will  not  preclude  the 
bankruptcy  court  from  exercising  its  juris- 
diction to  proceed  summarily;  Linstroth 
Wagon  Co.  v.  Ballew  (C.  C  A.,  5th  Cir.),  18 
Am.  B.  R.  23,  32,  140  Fed.  060,  in  which 
the  court  said:  *'The  district  court  has 
power  to  ascertain  in  a  particular  case  pre- 


sented whether  the  claim  asserted  is  an  ad- 
verse claim,  within  the  meaning  of  tho 
provision  of  the  bankruptcy  law,  existing  at 
the  time  the  petition  was  filed,  and  in  accord- 
ance to  the  conclusion  reached,  that  court 
will  retain  jurisdiction  to  decline  to  adjudi- 
cate the  merits;  "  Mueller  v.  Nugent,  1&4 
U.  6.  17,  7  Am.  B.  R.  224,  46  L.  Ed.  405, 
in  which  the  Supreme  Court  held  that  the 
district  court  has  power  to  ascertain  whether 
in  the  particular  instance  the  claim  asserted 
is  an  adverse  claim  existing  at  the  time  the 
petition  was  filed;  Louisville  Trust  Co.  t. 
Oomingor,  184  U.  S.  26,  7  Am.  B.  R.  421, 
46  L.  Ed.  413.  Where  property,  aU^;ed  to 
be  part  of  the  bankrupt's  estate,  is  f  oond 
in  the  possession  of  third  parties  who  aaaert 
right  to  possession  by  reason  of  a  daim  ad- 
verse to  the  bankrupt,  the  bankruptcy  court 
has  power  to  ascertain  whether  any  basis  for 
such  claim  actually  existed  at  the  time  of 
the  filing  of  the  petition.  The  court  is  bound 
to  enter  upon  that  inquiry,  and,  in  doing  so, 
acts  within  its  jurisdiction,  while  its  condu- 
sion  may  be  that  an  adverse  daim,  not 
merdy  colorable,  but  real,  even  thou^  frand- 

ulcut  and  yoiOable,  exists  in  fact,  so  thmt  it 
DiUBt  decline  to  finally  adjudicate  on  tbe  merits. 
Tf  it  errs  in  its  rullnir  either  wajr,  its  action  Is 
subject  to  review.  Matter  of  Friedman  <C.  C 
A.,  2d  Cir.),  20  Am.  B.  R.  37,  161  Fed.  280; 
Johnston  v.  Spencer  (C.  C.  A,  Sth  Cir.),  27  Ais. 
B.  R.  800,  105  Fed.  210. 

70.  Louisville  Trust  Co.  v.  Comingor,  1S4  U. 
S.  18,  7  Am.  B.  R.  42L  46  L.  Bd.  413;  In  rs 
Davis  (D.  C,  Tex.),  OAm.  B.  R.  670,  110  Fed. 
000 ;  In  re  Scherber  (D.  C,  Mass.),  12  Am.  B.  IL 
616,  131  Fed.  121;  Matter  of  Andre  <C.  C  A^ 
2d  Or.),  13  Am.  B.  R.  132,  68  C.  C.  A.  S74,  135 
Fed.  736;  In  re  New  York  Wheel  Works  (D.  C, 
N.  Y.),  13  Am.  B.  R.  61,  132  Fed.  203;  In  i« 
Balrd  (D.  C,  Pa.),  8  Am.  B.  B.  019,  116  F^d. 
765. 

77.  Matter  of  Kramer  &  Muchnick  (D.  C,  Pa.), 
83  Am.  B.  R.  223,  218  Fed.  138;  In  re  Tarbox 
(D.  C,  Masa),  26  Am.  B.  R.  432.  185  Fed.  985. 

77a.  Matter  of  Dailey  and  Ivins  (a  C  A..  2d 
Cir.),  42  Am.  B.  R.  731,  256  Fed.  520. 

Determinlnir  eharaoter  of  daim.^ — ^Ttae  bank- 
ruptcy court  has  Jurisdiction  under  an  order  to 
show  cause  to  investigate  aad  determlno 
whether  or  not  it  had  at  any  time  actoal  pos- 
session of  the  property  involved  in  the  order, 
and  whether  those  assertinir  liens  or  title 
thereto  have  a  substantial,  or  only  a  frlToloss 
and  baseless,  adverse  claim;  but  where  no  snek 
possession  is  found,  and  the  claim  asserted  Is 
actual  and  substantial,  ss  distinffulshed  from 
one  merely  colorable  and  fictitious.  It  may  pro- 
ceed  no  further,  but  should  decline  to  adjudi- 
cate on  the  merits  without  consent.  Shea  v. 
Lewis  (C.  a  A.,  8th  Cir.),  80  Am.  B.  B.  436,  SOft 
Fed.  877. 

The  term  ^^eelsrSble,'^  as  used  with  ref«-- 
ence  to  adverse  claims,  means  merely  that  If 
a  claimant  sets  up  as  facts,  and  not  as  con- 
clusions of  law,  matters  which  If  true,  wonld 
constitute  a  statement  of  an  adverse  dmUn, 
then  the  claim  would  be  adverse,  and  not  color- 
able, and  not  within  the  Jurisdiction  of  tbs 
referee.  In  re  Blum  (C.  C.  A.,  7th  Cir.),  20  Am. 
B.  R.  882,  202  Fed.  888. 

Colorable  claisiii — ^A  claim  Is  open  to  the  ob* 
Jection  of  beinflT  colorable  when  It  Is  merely 
asserted;  there  belns  no  foundation  upon  whl^ 
It  resta  A  colorable  claim  Is  one  which  Is  m 
mere  pretext  and  without  reality.  Matter  oif 
McCrum  (C.  C  A.,  2d  dr.).  32  Am.  B.  B. 
214  Fed.  207. 
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oourt  will  retain  jurifldiction  or  decline  to  adjudicate  the  merits.^  The 
inquiry  may  be  made  by  a  referee,  and  he  has  jurisdiction  to  determine  upon 
oonflicting  testimony  whether  property  claimed  by  the  trustee  is  in  the  pos- 
session of  an  adverse  claimant  under  daim  of  title.^ 

(Ill)  Test  to  he  applied. —  Whether  a  daim  is  real  or  colorable  does  not 
^lepend  upon  whether  it  turns  upon  a  question  of  fact  or  question  of  law.  If  a 
•claim  rests  upon  a  mere  pretense  of  fact  or  law  it  is  colorable  but  it  is  not  color- 
able if  it  is  put  forth  in  good  faith  and  is  realJ^*  The  test  is,  that  where  a  party 
in  possession  sets  out  in  his  answer  facts  which,  if  true^  would  constitute  an 
adverse  titles  the  court  may  not  in  a  summary  proceeding,  and  against  his 
protest,  dispose  of  his  rights  in  the  property.^  Whether  a  bankruptcy  court  has 
jurisdiction  to  proceed  in  a  summary  manner  depends  upon  the  facts  disclosed 
by  the  record  from  time  to  time,  and  while  it  may  have  jurisdiction  to  insti- 
tute such  summary  proceedings,  it  may  be  ousted  therefrom  by  a  presentation  of 
facts  showing  that  the  title  to  such  property  is  claimed  by  another.'''*  A  claim 
is  adverse  if  the  evidence  offered  as  a  basis  is  sufficient,  if  uncontroverted,  to 
establish  the  validity  of  the  daim.^ 

(lY)  Effect  of  inquiry. —  If  it  be  ascertained  by  proper  inquiry  that  a 
real  adverse  daim  existed —  no  matter  how  ill-supported  it  might  appear 
to  be — the  court  cannot  summarily  decide  as  to  the  validity  of  &e  daim.^ 
If  it  is  decided  that  the  claim  is  without  actual  merit  or  l^al  foundation, 
the  court  may  order  the  surrender  of  the  property.®*  If  the  properly  claimed 
is  real  property  in  the  possession  of  the  trustee,  the  court  may  summarily 
order  its  surrender,  and  in  a  proper  case  where  the  record  title  is  in  a  third 
person  may  order  a  deed  to  be  executed  to  the  trustee.® 

d.  When  conaent  of  adverse  claimant  required. — (l)  I^^  oensbai^. —  Sub- 
section b  of  this  section  confines  the  trustee  in  maintaining  suits  in  respect 
to  the  estate  of  the  bankrupt  to  those  courts  where  the  bankrupt  himself 
mi^t  have  appeared  to  prosecute  them  if  proceedings  in  bankruptcy  had 
not  been  instituted  against  him,  unless  the  proposed  defendant  shall  consent 
to  the  bringing  of  sudi  suits  in  the  bankruptcy  court,  '^  except  suits  for  the 
recovery  of  property  "  under  §  60-b,  §  67-e,  or  §  70-e.  The  result  is  that  if  the 
suit  is  not  one  for  the  recovery  of  property  either  preferentially  or  fraud- 
lendy  transferred  or  incumbered,  it  must  be  brought  in  a  court  other  than 


78.  In  re  Blam  (C.  C  A.,  7th  dr.),  29  Am.  B. 
R.  332.  202  Fed.  883.  See  Hmtter  of  ICaneen 
(Ref.,  Masi.),  86  Am.  B.  B.  67. 

The  determination  as  to  whether  an  adverse 
«laim  la  real  or  colorable  does  not  depend 
upon  whether  It  tnrns  upon  a  auestion  of  fact 
or  a  question  of  law.  Matter  of  Midtown  Con- 
tracting Co.  (C.  C.  Auf  2d  Clr.),  80  Am.  B.  B. 
I»78.  248  Fed.  66. 

Tte.  Morgan  v.  Chicago  ft  N.  W.  By.  Co. 
<Wis.  Snp.  Ct.),  41  Am.  B.  B.  422,  1C6  N.  W. 
777. 

78.  Matter  of  Kramer  &  Mnchnick  (D.  C, 
Pa.),  83  Am.  B.  R.  223,  21S  Fed.  138;  Matter  of 
Ooldsteln  &  Moseson  (C.  C.  A.,  7th  Clr.),  82 
Am.  B.  R.  802,  216  Fed.  887. 

80.  In  re  Teschmacher  ▼.  Mrasay  (D.  C,  Pa-), 
11  Am.  B.  B.  647,  127  Fed.  728;  In  re  Daris  (D. 
C,  Tez.),  9  Am.  B.  B.  670,  119  Fed.  960;  In  re 
Kane  (D.  C,  N.  T.),  12  Am.  B.  R.  444,  131  Fed. 
386;  In  re  Kessler  ft  Co.  (D.  C,  N.  Y.),  21  Am. 
B.  R.  688,  166  Fed.  608;  In  re  Harden  (D.  C, 
Mass.).  22  Am.  B.  B.  764,  172  Fed.  628;  In  re 
Peacoia  (D.  C,  N.  Car.),  24  Am.  B.  R.  160,  178 
Fed.  861;  In  re  Green  (D.  C,  Pa.),  80  Am.  B. 
R.  464,  207  Fed.  608 ;  Matter  of  Looschen  Piano 
Ckse  Co.  (D.  C,  N.  J.),  44  Am.  B.  B.  190.  261 
Fed.  08;  Matter  of  Dalley  and  iTlns  (C.  C.  A., 
2d  dr.),  42  Am.  B.  R.  781.  266  Fed.  620.    Bnt 


see  opinion  of  Jndcre  LoweU  in  the  case  of  In  re 
Scherber  (D.  C,  Mass.),  12  Am.  B.  li.  610,  131 
Fed.  121,  where  the  case  of  In  re  Steuer  (D.  C. 
Mass.).  6  Am.  B.  B.  200,  104  Fed.  976,  was  dis- 
tinguished in  that  jurisdiction  of  the  referee  in 
proceedings  to  recover  a  preference  on  n  sum- 
mary petition  was  not  objected  to;  the  Judge 
in  effect  held  that  in  such  a  caue  if  objection 
was  duly  made  to  the  form  of  the  proceeding 
the  court  was  without  Jurisdiction,  except  by 
plenary  suit.  It  was  held  that  the  amendatory 
act  of  1003  gaye  Jurisdiction  to  the  district 
court  oTer  such  a  controversy,  but  had  done 
nothing  to  provide  that  such  Jurisdiction  should 
be   exercised    by    summary    proceedings    on    a 

Petition.  See  In  re  Auerbach  (C.  C.  A.,  2d  Clr.), 
»  Am.  B.  R.  701.  202  Fed.  192;  Matter  of  York- 
TiUe  Coal  Co.  (C.  C.  A.,  2d  Or.),  83  Am.  B.  R. 
633,  211  Fed.  610. 

81.  In  re  Holbrook  Shoe  ft  Leather  Co.  (D. 
C,  Mont.),  21  Am.  B.  R.  811,  166  Fed.  073;  Mat- 
ter of  Looschen  Piano  Case  Co.  (D.  C,  N.  J.). 
44  Am.  B.  B.  100,  261  Fed.  98. 

88.  In  re  Logan  *(D.  C,  N.  Y.),  28  Am.  B.  B. 
643,  106  Fed.  078,  in  which  Judge  Ray  writes 
an  exhaostive  opinion  reviewing  all  the  lead- 
ing cases  as  to  the  exercise  of  summary  Juris- 
diction where  the  property  claimed  is  in  either 
actual  or  constructive  possession  of  the  court. 
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the  bankruptcy  court  unless  the  defendant  shall  express  his  consent  to  the 
exercise  of  jurisdiction  by  that  court^  The  consent  here  required  was  not 
intended  to  affect  the  jurisdiction  of  the  district  courts  as  successors  of  the 
circuit  courts,  abolished  by  the  Judicial  Code  of  1912.  Such  jurisdiction 
may  be  exercised  without  the  consent  of  the  defendant  if  the  essential  juri»> 
dictional  facts  exist,  such  as  diversity  of  citizenship  and  the  requisite  amount 
in  controversy.^  1£  once  the  consent  to  the  jurisdiction  of  the  bankruptcy 
oourt  appears,  the  jurisdiction  will  be  retained  for  the  determination  of  all 
the  claims  of  the  parties  and  for  the  enforcement  of  all  their  rights  against 
each  other.^  If  the  adverse  claimant  voluntarily  submits  the  question  of 
his  claim  to  the  bankruptcy  court,  it  constitutes  &o  required  consent  and 
the  trustee's  objection  to  the  jurisdiction  will  not  be  sustained.^  The  consent 
having  been  given,  the  claimant  may  not  upon  the  appeal  from  a  decision  that 
the  title  to  the  property  was  in  the  trustee,  raise  the  question  of  want  of  juris- 
diction to  decide  tiie  daim.^  The  term  '^consent"  refers  to  consent  to  the 
tribunal  in  which  the  controversy  is  to  be  carried  on,  and  not  to  the  mode  of 


88.  Consent  of  parties. —  In  the  case  of  In 
re  Blake  (C.  C.  A.,  Sth  CSr.),  17  Am.  B.  R. 
66S»  151  Fed.  279,  it  was  held  that  a  court 
of  bankruptcy  may  acquire  by  consent  of  all 
the  parties  in  interest  jurisdiction  to  deter- 
mine a  controversy  between  the  trustee  and 
an  adverse  claimant  concerning  an  indebted- 
ness of  a  third  party  and  the  lawful  power 
to  adjudicate  all  the  claims  of  the  parties 
thereto  and  to  enforce  their  rights  against 
each  other  by  decree  and  execution.  In  re 
Rosenberg  (D.  C,  Pa.),  8  Am.  B.  R.  C24, 
116  Fed.  402;  Bryan  v.  Bemheimer,  5  Am. 
B.  R.  623,  181  U.  S.  188,  holding  that  whore 
a  claimant  does  not  protest  against  the  jurij- 
diction  of  the  court  of  bankruptcy,  but  Bv/b- 
mits  his  claim  to  that  court  and  asks  for 
such  orders  as  may  be  necessarv  for  his  pro- 
tection, the  court  has  jurisdiction  of  the 
subject-matter.  In  re  Hadden  Rodee  Co. 
(D.  C,  Wis.),  13  Am.  B.  R.  604,  130  Fed. 
977;  Harris  v.  First  Nat.  Bank,  216  U-  S. 
382,  23  Am.  B.  R.  632,  64  L.  Ed.  628;  Bab- 
bitt V.  Dutcher  (Sup.  Ct.),  216  U.  S.  102, 
23  Am.  B.  R.  619,  64  Ia  Ed.  402;  In  re  White 
(C.  C.  A.,  7th  Cir.),  24  Am.  B.  R.  197,  177 

Fed.  194:  Matter  of  Continental  Producing  Co. 
(D.  C,  Cal.),  44  Am.  B.  R.  216,  261  Fed.  627, 
citiog  Collier  on  Bankruptcy  (lltb  Bd.)  631. 

Enfordnir  imyinont  of  ■tock  svbMirlptionst 
oonsent  of  parties.— The  enforcement  of  an 
assessment,  directed  by  the  bankruptcy  court  to 
be  levied  upon  the  unpaid  capital  stock  of  a 
bankrupt  corporation,  against  stockholders 
alleged  to  be  liable  thereto,  Is  plenary  In  its 
nature,  and,  except  with  their  consent  cannot 
be  made  in  the  bankruptcy  court;  and  in  a  suit 
to  collect  such  assessment,  the  defendant  is 
entitled  to  make  all  defenses  that  relate  to  him 
in  his  individual  as  distinguished  from  his  cor- 
porate capacity,  such  as  that  he  is  not  a  stock- 
holder, or  that  he  has  fully  paid  for  the  stock 
taken.  In  re  Newfoundland  Syndicate  (D.  C, 
N.  J.),  28  Am.  B.  R.  119,  196  Fed.  443.  See  also 
Kelley  v.  Aarons  (D.  C,  Cal.),  39  Am.  B.  R. 
115,  238  Fed.  906;  BergdoU  v.  Harrigan  (C,  C 
A.,  3d  Cir.),  44  Am.  B.  R.  633.  263  Fed.  279. 

84.  LoveU  v.  Newman,  227  U.  S.  412,  29 
Am.  B.  R.  482,  67  L.  Bd.  677,  holding  that 
the  consent  provided  for  in  section  28b  of  the 


bankruptcy  act,  waB  not  intended  to  cnlaiige 
the  jurisdictioi^  of  the  U.  S.  Circuit  Courts 
(now  district  courts),  so  as  to  give  them  a 
jurisdiction  which  they  would  not  have  be- 
cause of  diverse  citizenship  and  a  requisite 
amount  in  controversy,  or  by  reason  of  a 
cause  of  action  arising  under  the  Constitu- 
tion or  laws  of  the  United  States;  Tate  v. 
Brinser  (D.  C,  Pa.),  34  Am.  B.  R.  66D,  226 
Fed.  878. 

86.  In  re  Blake  (C.  C.  A.,  8th  Cir.),  17 
Am.  B.  R.  668,  160  Fsd.  279,  holding  that 
a  court  of  equity  ^N^ich  has  acquired  juris- 
diction of  the  subject-matter  and  of  Uie 
parties  to  a  controversy  may,  and  it  should,. 
grant  complete  relief,  to  the  end  that  litiga- 
tion over  it  may  cease,  and  a  multiplkity 
of  suits  may  be  avoided. 

Juxiadiction  to  detennine  aa  to  slkpil 
preferential  txansfer. —  Where  a  petition  is 
filed  in  involuntary  bankruptcy,  upon  the 
ground  of  an  alleged  preferential  tnuufer 
of  property  to  one  of  the  bankrupt's  credi- 
tors, within  the  four  months'  period,  and  the 
record  shows  that  the  creditor  entered  into 
the  litigation  in  the  bankruptcy  oourt  aa  t» 
the  good  faith  of  the  tranafer  and  all  other 
mat^ial  facta,  he  cannot  be  heard  to  deny 
the  jurisdiction  of  the  oourt  to  make  an 
order  directing  him  to  render  an  account  to 
the  referee  of  all  property  received  from  the 
bankrupt  and  to  deliver  such  property  to  the 
trustee.  Philips  v.  Turner  (a  a  A.,  6th 
Cir.),  8  Am.  B.  R.  171,  114  Fed.  726. 

86L  In  re  Hadden  Rodee  Co.  (D.  G,  Wis.), 
13  Am.  B.  R.  604,  135  Fed.  886;  Wright  v. 
Harris  (D.  C,  Ga.),  34  Am.  B.  R.  574,  221 
Fed.  736,  in  which  the  court  says:  ^It  is 
settled  that  where  an  adverse  claimant  sedn 
to  recover  property  in  the  bankruptcy  court, 
he  consents  to  the  jurisdiction."  Otmg  Le 
Master  v.  Spencer  (C.  C.  A.,  8th  dr.),  29  Am. 
B.  R.  264,  203  Fed.  210. 

87.  In  re  Bacon  (C.  C  A.,  8d  Cir.),  20 
Am.  B.  R.  107,  159  Fed.  424. 
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procedure,  which  is  r^nlated  by  gteaeral  principles  of  law  hhIcbb  other  pro- 
vision is  made.*® 

(2)  Effect  of  voluntaby  sirBBxi!n>XB. —  It  is  a  general  principle  govern- 
ing jurisdiction  of  all  courts  that  where  a  court  has  in  its  possession  a  fund  in 
respect  to  which  there  is  a  dispute  such  court  may  determine  the  rights  of 
parties  asserted  in  such  fund.^  The  voluntary  surrender  of  the  property  in 
controversy  to  the  court  or  its  officers  is  equivalent  to  a  consent  and  the  bank- 
rupts court  may  then  have  jurisdiction  of  claims  in  respect  to  such  prop- 
erty. The  possession  of  the  property  thus  acquired  by  the  court  may  be  pro- 
tected by  it  in  the  exercise  of  its  general  jurisdiction,®^  rather  than  the  juris- 
diction conferred  by  this  subdivision.  Where  an  officer  of  the  State  court 
voluntarily  surrenders  to  a  receiver  in  baokruptcy  property  in  his  possession 
the  State  court  is  divested  of  jurisdiction.®*  Where  the  property  is  sur- 
rendered in  pursuance  of  a  stipulation  between  the  claimant  and  the  bank- 
rupt's receiver  in  bankruptcy,  the  court  acquires  jurisdiction  and  the  trustee 
who  is  subsequently  appointed  is  bound  by  the  terms  of  the  stipulation.®^ 
Once  the  property  has  been  yielded  to  the  jurisdiction  of  the  court  the  court 
retains  possession  thereof  for  the  purpose  of  settling  all  controversies  which 
may  arise  in  respect  thereto. 

(8)  How  CONSENT  MAY  BE  SHOWN. — (1)  In  genevoL  -The  consent  may 
be  shown  by  any  act  indicating  a  willingness  on  the  part  of  the  defendant  that 
his  daim  or  his  rights  thereunder  diould  be  adjudicated  by  the  court. 


88.  Haffenbery  ▼.  Chicago  Title  &  Trust  Co. 
<C.  C.  A.,  7th  dr.),  27  Am.  B.  B.  700,  li»  Fed. 
«74;  Blnshelmer  t.  Simonaoo  (C.  C.  A.,  6th  Clr.), 
tS  Am.  B.  R.  537,  107  Fed.  888,  47  C.  C.  A.  51; 
KeUey  ▼.  Aarons  (D.  C,  Cal.),  88  Am.  B.  R. 
115.  Z38  Fed.  80«. 

88.  In  re  Antigo  Screen  Door  Co.  (C.  C  A., 
7th  Cir.),  ID  Am.  B.  R.  359,  153  Fed.  IM9, 
in  which  it  was  held  that  where  a  mortgagee 
takes  possession  of  certain  property  of  the 
bankrupt  just  prior  to  the  filing  of  the  pe- 
tition in  bankruptcy,  claiming  under  a  chat- 
tel mortgage  thereon,  and  by  agreement  the 
property  is  turned  over  to  the  trustee  in 
bankruptcy  for  sale,  the  proceeds  to  be  paid 
Into  the  bankruptcy  court,  the  right  of  prop- 
erty to  follow  the  fund  with  like  effect  as 
if  the  mortgagee  had  retained  and  sold  the 
property  under  its  mortgage,  the  court  has, 
by  Tirtue  of  its  inherent  powers.  Jurisdic- 
tion to  determine  the  respective  rights  of 
the  parties  to  the  fund* 

Jurisdictioa  in  respect  to  fond  in  jKMaea- 
sion  of  the  court. —  In  the  case  of  Havens  ft 
Oeddes  Co.  v.  Pierek  (C.  C.  A.,  7th  Cir.),  9 
Am.  B.  R.  569,  120  Fed.  244,  the  court  said 
in  speaking  of  an  agreement  between  the 
trustee  and  the  assignee  of  certain  proceeds 
of  ia  fire  insurance  policy  belonging  to  the 
bankrupt,  that  such  proceeds  should  be  paid 
to  the  trustee,  subject  to  the  order  of  the 
district  court:  "The  effect  of  the  agree- 
ment under  which  the  moneys  were  received 
was  to  transfer  them  to  the  custody  of  the 
district  court,  so  that  court  might  adjudge 
the  rights  of  the  respective  parties  thereto. 
The  fund  being  in  the  registry  of  the  court, 
or  in  the  hands  of  its  officers  or  appointees. 


the  court,  whether  one  of  equity,  commom 
law,  admiralty  or  bankruptcy,  could  deter- 
mine informally  and  by  summary  interven- 
ing petition."  See  also  In  re  McCallum  (D. 
C,  Pa.),  7  Am.  B.  R.  596,  113  Fed.  393;  In 
re  KeUogg  (D.  C,  N.  Y.),  7  Am.  B.  R.  683, 
113  Fed.  120;  In  re  Riker  (C.  C.  A.,  2d  Cir.), 
5  Am.  B.  R.  720,  107  Fed.  96. 

80l  Validity  of  chatty  mortgage;  consent 
of  claimant. —  The  question  as  to  the  validity 
of  a  chattel  mortgage  as  between  the  mort- 
gagee and  trustee  in  bankruptcy  of  the  mort- 
gagor should  generally  be  determined  in  a 
plenary  action.  But  where  the  mortgagee  al- 
lows the  bankruptcy  court  to  take  possession 
of  the  mortgaged  property  and  convert  the 
same  into  money,  provided  it  preserves  the 
mortgagee's  rights,  whatever  they  may  be, 
in  the  money  instead  of  the  property  itself, 
and  fails  to  appeal  from  the  orders  of  the 
bankruptcy  court  or  question  the  jurisdic- 
tion until  the  proceeds  of  the  sale  of  the 
property  are  in  process  of  administration,  it 
will  be  domed  to  have  voluntarily  submitted 
the  question  as  to  the  validity  of  the  mort- 
gage to  the  bankruptcy  court.  Wells  &  Co. 
V.  Sharp  (C.  C.  A.,  8th  Cir.),  31  Am.  B.  R. 
344,  208  Fed.  393. 

91.  See  cases  cited  under  |  2(7). 

98.  In  re  Hymes  Buggy  &  Implement  Co. 
(D.  C,  Mo.),  12  Am.  B.  R.  477,  130  Fed.  977. 
See  Wright  v.  Harris  (D.  C,  Ga.),  34  Am. 
B.  R.  574,  821  Fed.  736.  See  also  Covington 
V.  Barber  (Ga.  Sup.  Ct.),  41  Am.  B.  R.  678, 

85  S.  E.  705. 

08.  Bryant  v.  Swofford  Bros.  Dry  Ooods  Co.. 
214  U.  S.  279.  22  Am.  B.  R.  111.  63  L.  Bd.  907. 
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If  a  mortgagee  petitions  for  the  payment  of  his  mortgage  debt  he  theiebj^ 
consents  to  the  jurisdiction  of  the  court.**  If  the  evidence  is  conflicting  as  if> 
the  consent  of  the  exercise  of  jurisdiction,  the  determination  of  the  district 
court  will  not  ordinarily  be  disturbed  on  appeal."^ 

(II)  By  appearance  and  pleading. —  The  general  rule  is  that  the  defend- 
ant by  appearing  generally  and  demurring  or  answering  on  grounds  going  to 
the  merits  of  the  controversy  as  well  as  to  the  jurisdiction  of  the  court,  waives 
the  objection  that  the  court  is  without  jurisdiction  of  the  person.*®  If  the  adverse 
claimants  proceed  to  a  hearing  upon  the  merits,  without  objection  to  the  juris- 
diction, they  will  be  deemed  to  have  consented  to  the  jurisdiction.*'  Where 
proceedings  are  instituted  in  respect  to  property  in  possession  of  an  adverse 


04.  In  re  Platteville  Foundry  k  Machine 
Co.  (D.  C,  WU.),  17  Am.  B.  R.  291,  149 
Fed.  S28;  In  re  Ihirham  (D.  C,  Md.),  8 
Am.  B.  R.  115,  114  Fed.  760,  holding  that 
where  a  receiver  is  appointed  upon  the  peti- 
tion of  a  chattel  mortgage  creditor  by  a  bank- 
ruptcy court  jurisdiction  is  thus  conferred 
by  consent  to  determine  controversies  which 
may  arise  in  respect  to  the  mortgaged  prop- 
erty ;  if  the  defendant  voluntarily  appear  and 
proceed  to  a  hearing  upon  the  merito  without 
objection,  be  coasents  to  the  Jurisdiction  of  tbe 
court;  RyttenbetK  v.  Schefer  (D.  C,  N.  Y.), 
11  Am.  B.  R.  662,  131  Fed.  813;  Cbauncey  v. 
Djke  Bros.  (C.  C.  A.,  8tb  dr.),  9  Am.  B.  R. 
444,  119  Fed.  1;  In  re  Steuer  (D.  C,  Mass.),  5 
Am.  B.  R.  209,  104  Fed.  970;  Reeve  v.  Kernan 
(Ct.  of  Errors  and  Appesis,  N.  J.),  80  N.  J.  Law 
041,  32  Am.  B.  R.  278,  90  AtL  285. 

•3.  In  re  Kolin  (C.  C.  A,  7tb  Clr.),  18  Am.  B. 
R.  C31,  134  Fed.  667. 

•0.  Sbeppard  v.  Lincoln  (D.  C,  N.  Y.),  25  Am. 
B.  R.  804,  ISl  Fed.  182;  Ryttenberg  v.  Scbefer 
(D.  C,  N.  Y.),  11  Am.  B.  R.  062,  131  Fed.  313; 
PblUips  V.  Turner   (C.  C.  A,  5tb  Clr.),  8  Am. 

B.  R.  171,  114  Fed.  726;  Wrlgbt  v.  Harrts  (D. 

C,  Ga.),  34  Am.  B.  R.  574,  221  Fed.  736;  Mc- 
Eldowney  v.  Card  (D.  C,  Tenn,),  27  Am.  B.  R, 
937,  193  Fed.  470;  In  re  Komlt  Mf:;.  Co.  (D.  C, 
N.  J.),  27  Am.  B.  R.  214,  192  Fed.  392;  In  re 
UacDouerall  (D.  C,  N.  f.),  23  Am.  B.  R.  762, 
170  Fed.  400;  In  re  Hadden  Rodeo  Co.  (D.  C, 
Wis.),  13  Am.  B.  R.  C04.  135  Fed.  886;  Jones  v. 
Blair  (C.  C.  A.,  4tb  Clr.),  89  Am.  B.  R.  6CM),  242 
Fed.  783;  Matter  of  Brantman  (C.  C.  A.,  2d  Clr.), 
40  Am.  B.  R.  18,  214  Fed.  101;  SeegmlUer  v. 
Day  (C.  C.  A.,  7th  Clr.),  41  Am.  B.  R.  317,  249 
Fed.  177;  Matter  of  Franklin  Brewing  Co.  (D. 
C,  N.  Y.),  43  Am.  B.  R.  6C3,  257  Fed.  135;  Mat- 
ter of  Barnes  Gear  Co.  (D.  C,  N.  T.),  44  Am. 
B.  R.  275,  239  Fed.  320;  Commercial  Security 
Co.  V.  Holcombe  (C.  C.  A.,  5th  Clr.),  44  Am.  B. 
R.  481,  202  Fed.  657;  Van  Slyke  v.  Huntington 
<C.  C.  A.,  8tb  Clr.).  45  Am.  B.  R.  173,  265  Fed. 
86. 

The  geDcral  Appearaaee  and  pleading  to  the 
neritt,  without  objection  to  JurlBdictlon,  in  a 
plenary  suit  brought  by  a  trustee  in  bank- 
ruptcy in  the  district  court  which  had  Juris- 
diction of  the  subject-matter,  constitutes  a 
consent  to  the  Jurisdiction  of  such  court;  and 
a  challenge  to  tbe  Jurisdiction  made  by  the 
defendant,  after  It  had  taken  some  testimony 
under  the  issues  Joined,  comes  too  late.  Detroit 
Trust  Co.  V.  Pontiac  Sav.  Bank  (C.  C.  A.,  6th 
Clr.),  27  Am.  B.  R.  821,  196  Fed.  29. 

Flllag  demmrer  and  answering.— Where 
an  adverse  claimant  in  possession  of  prop- 
erty alleged  to  have  been  transferred  by  the 
bankrupt  by  way  of  preference  and  fraudu- 
lent conveyance,  in  answer  to  the  prayer  of 
the    trustee's    petition    that    such    conveyance 


be  declared  null  and  void,  files  a  paper  in 
which  he  seta  up  want  of  jurisdiction  U 
grant  relief,  and  also  files  an  answer  on  th^ 
merits,  denying  that  the  conveTance  was 
without  consideration  or  fraudulent  ss  U 
creditors,  and  contends  on  review  of  an  ad- 
verse finding  that  the  referee  had  no  jurii- 
diction  in  &e  matter,  the  adverse  claimant 
cannot  be  deemed  to  have  consented  to  ths 
jurisdiction  of  the  bankruptcy  court.  In  n 
Michie  (D.  C,  Mass.),  8  Am.  B.  R.  734,  111 
Fed.  749. 

The  geneittl  app— ranee  of  defendaala  wkt 
are  adverse  parties  to  the  trustee  to  a  nils 
to  show  cause  issued  upon  hia  applicatios 
and  their  failure  to  set  up  their  right  to  bs 
sued  In  the  State  court  until  after  the  flUng 
of  the  second  amended  petibion»  when  for  the 
first  time  a  case  was  made  out  upon  which 
relief  could  be  obtained  against  them  does 
not  constitute  consent.  In  re  Henby-Hutchis- 
son  Pub.  Ck>.  (D.  C,  HI.),  5  Am.  B.  R.  569, 
1<»  Fed.  909. 

Appearance  and  anlnniflaion  of  lif^ta— Al- 
though a  landlord  has  the  right  to  insist  that 
title  to  property  placed  upon  leased  premises 
and  claimed  by  bankrupt's  trustee  as  trade 
fixtures  should  be  determined  by  a  plenary 
suit,  such  right  may  be  waived;  and  where 
the  landlord  appears  without  objection  snd 
submits  her  rights  to  the  special  master  ssd 
the  bankruptcy  court,  she  cannot,  af  .er  a 
finding  has  been  made  against  her  as  to  psii 
of  her  claim,  urge  the  objection  of  lack  of 
jurisdiction.  In  re  Howard  Laundry  Cx  (& 
C.  A.,  2d  Cir.),  30  Am.  B.  R.  167,  203  Fed. 
445. 

97.  In  re  Steuer  (D.  C,  Mass.),  5  Am.  B. 
R.  209,  104  Fed.  976;  In  re  Porterfidd  (D. 
C,  W.  Va.),  15  Am.  B.  R.  11,  138  Fed.  193, 
in  which  case  it  apeared  that  all  the  inter- 
ested parties,  including  the  holder  of  the 
legal  title  to  the  land  in  controversy,  caflW 
into  the  bankruptcy  proceedings  and  sub- 
mitted to  a  sale  of  the  land  free  and  clesr 
of  all  liens  and  the  proceeds  of  the  sals  wtrt 
paid  into  court  for  distribution,  and  it  wis 
held  that  the  parties  had  submitted  to  the 
jurisdiction  of  the  bankruptcy  court;  Kilgors 
V.  Barr  (Sup.  a.,  Va.),  114  Va.  70,  28  Am. 
B.  R.  860,  75  S.  E.  762;  Wells  db  Co.  v.  Shai? 
(C.  C.  A.,  8th  Cir.),  31  Am.  B.  R.  344,  fW 
Fed.  393. 
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claimant,  and  he  is  made  a  party  and  by  answer  interpooes  a  defense  upon  the 
merits,  he  thereby  consents  to  the  jurisdiction.^  The  fact  that  a  claimant 
**  without  waiver/'  proved  a  judgment  secured  in  a  State  court  in  a  suit  to  set 
aside  a  trust  deed  of  property  does  not  amount  to  a  consent  to  the  exercise  of 
jurisdiction  by  the  district  court  in  respect  to  such  property.®®  And  where  in 
a  summary  proceeding  instituted  by  a  trustee^  a  claimant  filed  a  statement 
of  his  claim  and  produced  evidence  in  support  thereof,  at  the  same  time  object- 
ing to  the  jurisdiction  of  the  court  to  determine  such  daim,  he  has  not  con- 
sented to  such  jurisdiction.^^  On  the  other  hand  if  a  creditor  files  his  claim, 
and  requests  final  disposition  thereof,  without  objection  to  the  jurisdiction, 
he  will  be  deemed  to  have  consented  to  such  jurisdiction  and  will  be  controlled 
by  the  court's  determination.^^^ 

(Ill)  Effect  of  objection  to  junsdictum. —  Where  objection  is  made  to 
the  jurisdiction  of  the  court  before  proceeding  to  a  hearing  on  the  merits, 
and  where  before  a  final  decision  specific  objection  is  made  to  the  jurisdiction 
of  the  court,  the  appearance  is  not  volimtary  and  is  not  sufScient  to  constitute 
a  consent.^®^  If  the  defendants  do  not  object  to  the  jurisdiction  of  the  court 
at  any  stage  of  the  proceedings,  it  is  too  late  to  urge  the  objection  on  appeaL^^ 


88.  FairbankB  Steam 'fShovel  Co.  v.  WiUs, 
240  U.  6.  642,  36  Am.  B.  R.  764,  60  L.  Ed. 
841,  affg.  Matter  of  Federal  Ckmtracting  Co. 
(C.  C.  A.,  7th  Oir.),  82  Am.  B.  R.  381,  212 
Fed.  688 ;  Haffenberg  y.  Chicago  Title  &  Tnist 
Co.  (0.  C.  A.,  7th  Oir.),  27  Am.  B.  R.  708, 
192  Fed.  874;  Matter  of  Berrf  (D.  C,  Mich.), 
41  Am.  B.  R.  357,  247  Fed.  700;  Matter  of 
Gottlieb  &  Co.  (D.  C,  N.  J.),  40  Am.  B.  R. 
247. 

89.  ProYing  claim  not  consent  to  jnriadic- 

tion. —  The  fact  that  an  adverse  claimant  in 

a '  Buit,   **  without   waiving  her  preference,'' 

proved  her  Judgment  ae  a  preferred  debt,  did 

not  deprive  the  State  court  of  jurisdiction, 

tkqr  amount  to  a  consent  to  the  exercise  of 

jurisdiction    by    the    court    of    bankruptcy. 

Pickens  ▼.  Bent,  187  U.  8.  177,  9  Am.  B.  R. 

47,  47  L.  Ed.  128.     The  bankruptcy  court 

upon  finding  that  a  claim  was  secured,  has 

BO  jurisdiction  to  enter  a  decree  against  a 

creditor,  an  adverse  claimant,  for  the  excess 
value  of  his  security  over  his  debt  without  the 
consent  of  such  claimant.  Fitch  v.  Richardson 
<a  C.  A.,  1st  Cir.),  16  Am.  B.  R.  786,  147  Fed. 
197;  Tate  v.  Brinser  (D.  C,  Pa.),  84  Am.  B.  R. 
600,  226  Fed.  878,  holding  that  proof  of  claims 
against  a  bankrupt  and  the  voting  or  attempt- 
ing to  vote  them  does  not  amount  to  a  consent 
to  the  jurisdiction  of  the  bankruptcy  court, 
within  the  meaning  of  section  28b  of  the  Bank- 
ruptcy Act;  such  section  refers  to  consent  rela- 
tive to  the  institution  of  actions  at  law  or  In 
equity  In  the  district  court. 

leo.  Matter  of  Bacon  (C.  C.  A,  2d  Clr.),  SI 
Am.  B.  R.  777,  210  Fed.  129. 

101.  In  re  White  (C.  C.  A,  7th  dr.),  24  Am. 
B.  B.  197,  177  Fed.  194. 

let.  Loulsvine  Trust  Co.  v.  Comingor,  184  U. 
8.  18,  7  Am.  B.  R.  421,  46  L.  Bd.  418:  Matter  of 
lioosehen  Piano  Case  Co.  (D.  C,  N.  J.),  44  Am. 
B.  R.  190,  261  Ped.  98.  See  also  Board  of  Road 
COmrs.  V.  Keil  (C.  C  A,  6th  Cir.),  44  Am.  B. 
R.  259,  269  Fed.  76. 

ObJeetloBs  te  Jurfsdletloiiw^Tn  the  case  of 
First  Nat.  Bank  of  Chicago  v.  Chicago  Title 
A  Trust  Co.,  198  U.  8.  280,  14  Am.  B.  R.  102, 
49  L.  Bd.  lOSl.  the  court  said:  "PeUtioners 
asserted  this  express  statutory  Umltattoa  on 


jurisdiction   and  objected  that  the  district 
court  could  not  proceed,  but  their  objectiona 
were   overruled.     That   they  then   did   not 
abandon  their  claims  did  not  amount  to  a- 
waiver  of  their  objections  or  to  a  consent  to 
an  exercise  of  jurisdiction  against  which  they 
protested."  In  re  Horgan  (CI  C  A.»  Ist  CSr.), 
19  Am.  B.  R.  857,  158  Fed.  774,  holding  that 
where  the  sureties  on  the  return  of  a  cita* 
tion  served  upon  them  subject  to  the  power 
of  the  court  to  order  them  to  turn  over  th» 
amount  of  a  deposit  for  their  security,  and 
prior  to  the  entry  of  the  final  decree  speci-. 
fically  objected  to  the  jurisdiction   of  tho 
court  to  proceed  summarily,  it  is  sufficiently 
shown  that  they  did  not  consent  to  the  juris- 
diction of  the  court.    And  see  In  re  Hayden 
(D.  a,  Mass.),  22  Am.  B.  R.  764,  172  Fed. 
623,  holding  that  though  a  claimant  appeared 
generally  and  took  i»Lrt  in  a  hearing  upon 
the  merits,  after  his  motion  to  dismiss  for 
want  of   jurisdiction   had   been    denied,   ha 
did  not  consent  to  the  exercise  of  jurisdio- 
tion. 

lOa  Booneville  Nat.  Bank  y.  Blakey  (a 
a  A.,  7th  ar.),  e  Am.  B.  R.  13,  107  Fed.  891. 

Objection  firat  raised  on  appeal — In  the 
case  of  In  re  Connolly  (D.  CL,  Pa.),  3  Am. 
B.  R.  84d,  100  Fed.  620,  it  was  held  that 
the  appearance  of  the  respondent  on  a  peti- 
tion of  a  trustee  for  an  order  compelling  tho 
delivery  of  property  and  proceeding  upon 
the  hearing  before  the  referee  without  ob- 
jection to  the  jurisdiction,  implies  consent 
and  precludes  the  respondent  from  raising 
the  point  of  lack  of  jurisdiction  for  the  first 
time  upon  exception  to  an  adverse  reports 
In  re  Emerick  (D.  C,  Pa.),  4  Am.  B.  R.  89, 
101  Fed.  231,  holding  that  while  the  court 
has  jurisdiction  of  the  subject-matter  a  party 
submitting  thereto  cannot  for  the  first  time 
complain  of  the  lack  of  jurisdiction  when 
the  decision  is  adverse. 
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c.  Suits  for  reooyery  of  property. —  (1)  In  Gkneeal. — The  exoeptions 
added  to  subsection  6  by  the  amendments  of  1903  and  1910  result  directly 
in  the  clothing  of  a  district  court  with  full  jurisdiction  to  entertain  a  sait 
brought  by  a  trustee  to  recover  property  preferentially  transferred  within 
the  meaning  of  §  BO-b  or  fraudulently  transferred  or  incumbered  within  the 
meaning  of  §  67-e,  or  TO-e,^'^  without  the  consent  of  the  defendant.*^^  The 
jurisdiction  of  the  bankruptcy  court  may  only  be  sustained  by  bringing  the 
allegations  of  the  bill  within  the  provisions  of  §  60-b,  §  67-e  or  §  70-e  of  the 
act.^*  Such  a  suit  may  be  laid  either  in  the  proper  State  court  or  in  a  district 
court  even  without  the  consent  of  the  proposed  defendant.^^  If  brought  in  a 
State  court,  a  Federal  question  is  presented,  which  may  be  certified  to  the 
United  States  Supreme  Court^^  If  in  the  district  court,  it  need  not  be  in  the 
district  where  the  bankruptcy  proceeding  is  pending,^^  nor  the  district  of  the 
residence  of  the  defendant.^^**  Such  a  suit  could  formerly  be  brought,  under 
certain  circumstances,  in  the  circuit  court  (now  district  court),  as  has  already 
beenshown,^^ 

(2)  Who  may  bring  suit. —  The  extension  of  jurisdiction  resulting  from 
the  amendment  of  this  subsection  was  probably  intended  only  for  the  benefit 
of  the  trustee.     The  adverse  claimant  certainly  cannot  sue  under  §  23-l>  in 


104.  Kelley  ▼.  GiU  (U.  S.  Sup.  Ct.)*  40  Am.  B. 
R.  421,  88  Sap.  Ct  ftS;  Golden  HUl  DistlUlnir 
Co.  y.  Locue  (C.  C.  A.,  6th  Cir.),  88  Am.  B.  R. 
TKL,  248  Fed.  842.  If  preferentiaUy  tnnaferred. 
it  must  haye  been  within  four  monthi  of  the 
hankruptcy  (|  OO-b);  if  fraudulently,  the  State 
statute  of  limitation!  controls  (i  70-e).  See 
Oregory  y.  Atkinson  (D.  C,  Mo.),  11  Am.  B. 
R.  496.  127  Fed.  188,  holding  that  except  as  to 
conyeyances  or  preferences  made  within  the 
four  months'  period  the  law  remains  as  it  was 
l)efore  the  amendment.  To  a  nimilar  effect  Is 
fhe  case  of  Harris  y.  First  Nat  Bank  (Sup. 
Ct),  216  U.  S.  882,  28  Am.  B.  R.  681,  04  L.  Bd. 
S28;  Palmer  y.  Roginsky  (D.  C,  N.  T.),  23  Am. 

B.  R.  358,  175  Fed.  883;  Newcomb  y.  Bleyin  (D. 

C,  So.  Dak.),  29  Am.  B.  R.  15,  199  Fed.  629. 
So  far  as  these  cases  deny  the  Jurisdiction  of 
the  district  court  to  entertain  suits  by  the 
trustee  for  the  recoyery  of  property  fraudu- 
lently conyeyed  under  I  70-e,  they  haye  been 
nullified  by  the  amendment  of  1910.  As  to  juris- 
diction to  entertain  a  biU  In  equity  by  a 
trustee  to  set  aside  a  mortgage  as  preferential 
and  fraudulent,  see  Hawkins  y.  Dannenberg 
Co.  (D.  C,  Oa.),  87  Am.  B.  R.  262,  234  Fed. 
7^2;  Trice  y.  Coolldge  Banking  Co.  (D.  C,  Ga.), 
89  Am.  B.  R.  848,  242  Fed.  175. 

niycrsity  of  eitizenship  is  not  necessary. 
Ward  y.  Central  Trust  Cb,  (C.  C.  A.,  7th  Cir.). 
44  Am.  B.  R.  328,  261  Fed.  844. 

Beferenoe  to  master. — ^A  suit  in  equity  by  a 
trustee  in  bankruptcy  against  an  adverse 
claimant  may  be  referred  to  a  master.  Flanders 
y.-  Coleman  (D.  C,  Ga.),  41  Am.  B.  R.  727,  249 
Fed.  767. 

Reeoyery  of  property. — In  the  case  of  Lln- 
stroth  Wagon  Co.  y.  Ballew  (C.  C.  A.,  6th  Cir.)p 
18  Am.  B.  R.  28,  82,  149  Fed.  960,  Judge  Mc- 
Cormick  said:  *'The  amendatory  act  of  1003 
gaye  concurrent  Jurisdiction  to  the  courts  of 
bankruptcy  and  "any  State  court  which  would 
have  had  Jurisdiction  if  bankruptcy  had  not 
intervened,  In  suits  by  a  trustee  for  th^*  pur- 
pose of  such  recoveries  as  are  authorised  by 
I  60,  subd.  b,  and  I  67,  subd.  e,  in  addition  to 
those  which  could  be  entertained  by  the  con- 
i>ent  of  the  proposed  defendant.**  Milkman  y. 
Arthe  (C.  C.  A.,  2d  dr.),  34  Am.  B.  R.  636,  223 
Fed.  607  (revg.  32  Am.  B.  R.  619.  213  Fed.  642), 
holding  that  section  23  b  as  amended  by  the 
net  of  1910  gives  the  district  court  ns  a  court 
«.f  bankruptcy  Jurisdiction  of  n  sntt  by  the 
irustee  to  trace  certain  funds  of  tbo  bankrupt 


into  the  purchase  of  property;  LosanylDe 
Banking  Co.  y.  Forrester  (Qa.  Ct  of  App.),  M 
Am.  B.  R.  279,  87  S.  B.  694  (quoting  text). 

Recovery  of  preferenees  under  |  66  of  Mcfw 
York  Stock  Corporation  Law,  see  Grandlsoa  r. 
RoberUon  (C.  C.  A.,  2d  Cir.).  36  Am.  B.  &.  4SX 
220  Fed.  985,  mod.  84  Am.  B.  R.  609,  220  Fed. 
985;  Cardoso  y.  Brooklyn  Trust  Co.  (C.  C  A.. 
2d  Or.),  86  Am.  ^  R.  fel.  228  Fed.  33S. 

104«,  CoUett  ▼.  Adams  (U.  S.  Sup.  Ct>.  48 
Am.  B.  R.  496,  89  Sup.  Ct  872;  Flenders  t. 
Coleman  (U.  8.  Sup.  Ct.),  48  Am.  B.  R.  QCIL 
89  Sup.  Ct  472,  rev'g.  41  Am.  B.  R.  T27,  80 
Fed.  757. 

165.  Flanders  y.  Coleman  (U.  8.  8ap.  Ct).  48 
Am.  B.  R.  668,  80  Sup.  Ct  472,  rey'g.  41  Am.  B. 
R.  727,  249  Fed.  767;  Walte  y.  Oottstein  (D.  O. 
Wash.),  85  Am.  B.  R.  353,  224  Fed.  281,  holdlag 
that  tne  bankruptcy  court  has  no  Jurladictloa, 
under  section  28b  of  the  Bankmpt^^  Act  oyer 
a  suit  by  a  trustee  to  recover  property  of  tbe 
bankrupt  forcibly  seised  by  a  creditor  agalast 
the  wHI  and  without  the  collusion  of  tbe  bank- 
rupt, and  wrongfully  held  by  such  creditors 
without  consent. 

106.  CoUett  y.  Adams  (U.  8.  Sup.  Ct),  48  Am. 
B.  R.  490,  39  Sup.  Ct  872;  Lawrence  y.  Ix>WTle 
(D.  C,  Pa.),  18  Am.  B.  R.  297,  183  Fed.  9SS; 
IIorner-Gaylord  Co.  v.  Miller  (D.  C,  W.  Va.).  IT 
Am.  B.  R.  257,  147  Fed.  295;  Drew  r.  Myers.  SI 
Ncbr.  750,  22  Am.  B.  R.  666,  116  N.  W.  7S1: 
Blick  T.  Nimmo  (Md.  Ct  of  App.),  121  Md.  1361, 
30  Am.  B.  R.  770,  772,  88  Atl.  116,  citing  text 

107.  Rector  y.  City  Deposit  Bank  Co.,  20O  U. 
S.  406,  15  Am.  B.  R.  836,  60  L.  Bd.  627,  wbcie 
the  court  holds  that  where  an  action  w«s 
brought  by  a  trustee  to  recover  what  Is  as- 
serted to  be  an  asset  of  the  bankrupt  estate, 
a  Federal  question  is  presented,  and  the  denial 
of  the  asserted  right  was  a  denial  of  a  right  or 
title  specially  claimed  under  a  law  of  tke 
United  States. 

108.  Collett  v.  Adams  (U.  S.  Sup.  Ct).  43  Am. 

B.  R.  496,  89  Sup.  Ct  872;  HaU  r.  Glenn  CD. 

C,  Cal.),  89  Am.  B.  R.  64,  247  Fed.  997.  See 
Lathrop  y.  Drake,  91  U.  8.  616,  28  L.  Sd.  410. 
And  compare  Sherman  y.  Bingham,  Fed.  Oae. 
12,762,  with  Shearman  y.  Bingham,  Fed.  Caa. 
12  783. 

io8a.  CoUett  y.  Adams  (U.  8.  Sup.  Ct).  43 
Am.  B.  R.  496,  89  Sup.  Ct.  872. 

100.  See  p.  617,  ante:  Bush  v.  BlUott  302 
U.    S.    477.   15   Am.   B.    R.   666,   50   L.   Bd.   U14. 
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the  district  court/^*  nor  can  he  by  consent  confer  summary  jurisdiction  upon 
the  court  to  determine  the  merits  of  a  real  adverse  claim  in  property  alleged 
to  belong  to  the  bankrupt  but  in  the  claimant's  possession. ^^^  The  right  to 
sue  in  a  court  of  bankruptcy,  to  recover  property  preferentially  or  fraud- 
ulently  transferred,  belongs  exclusively  to  the  trustee  ;^^  such  right  is  not 
assignabla^^  But  if  no  trustee  has  yet  been  chosen,  creditors  may  sue  to 
recover  such  property  in  the  State  or  Federal  courts,  on  behalf  of  themselvea 
ind  all  other  creditors.^^  Beceivers  in  bankruptcy  have  no  l^al  right  or 
capacity  to  recover  a  fraudulent  or  preferential  transfer  made  by  a  bankrupt ; 
this  seems  to  be  established  by  a  majority  of  the  cases  and  is  based  upon  the 
correct  principla*^ 

(3)  When  suits  may  bb  bbought. —  A  district  court  has  by  subsection  b 
of  this  section  full  jurisdiction  to  entertain  a  plenary  suit  to  set  aside  a 
preference  or  a  fraudulent  conveyance  made  within  the  four  months  prior 
to  bankruptcy,  or  any  transfer  by  the  bankrupt,  which  any  creditor  of  such 
bankrupt  might  have  avoided,  and  to  recover  the  property  so  transferred  or  ita 
valua  "  To  recover  properly  *'  undoubtedly  includes  a  suit,  the  real  purpose 
of  which  is  to  annul  an  incumbrance,  other  than  through  legal  proceedings.^^^ 
Thus,  practically  all  suits  to  set  aside  preferences  or  fraudulent  transfers/^^ 


110.  Viquefinev  v.  Allen  (C.  C.  A.,  4th 
Cir.),  12  Am.  B.  R.  402,  131  Fed.  21,  in 
which  the  court  says:  ''The  original  aet, 
I  28-a,  relates  only  to  controversies  between 
the  trustee  in  bankruptcy  and  adverse  claim- 
ants to  property  acquired  or  claimed  by  the 
trustee.  So  sJso  |  23-b  relates  only  to  suits 
brought  by  trustees  in  bankruptcy,  and  the 
amendments,  if  applicable  here,  likewise  only 
apply  to  suits  by  trustees  in  bankrupt^.'* 

ill.  In  re  Teschmacher  dt  Mrasay  (u.  C, 
Pa.),  11  Am.  B.  R.  547,  127  Fed.  72^. 

lit.  Frost  V.  Latham  A  Go.  (D.  tl.,  Ala.), 
25  Am.  B.  R.  313,  181  Fed.  S66;  Lowell  v. 
Latham  &  €6.  (D.  C,  Ala.),  32  Am.  B.  R. 
191,  211  Fed.  374;  Viquesney  v.  Allen  (a  C 
A.,  4th  Or.),  12  Am.  B.  R.  402,  131  Fed.  21. 
The  restrictive  effect  of  this  subsection  has 
no  application  to  the  right  of  a  receiver  to 
maintain  or  defend  his  possession  of  goods 
seised  as  those  of  the  bankrupt.  In  re  Lip- 
man  (D.  C,  N.  J.),  29  Am.  B.  R.  139,  201 
Fed.  169.  See  also  discussion  under  |  60, 
"Recovery  of  preference,"  post, 
.  In  an  andlUry  suit  by  a  trustee  in  bank- 
ruptcy to  set  aside  an  alleged  preferential 
transfer  of  property  by  the  bankrupt,  other 
claimants  will  not  be  aUowed  to  intervene, 
but  must  proceed  in  the  court  of  original 
jurisdiction.  Enauth,  Nachod  &  Kuhne  v. 
Latham  &  Co.  (C.  C.  A.,  5th  Cir.),  33  Am. 
B.  R.  631,  219  Fed.  721. 

118.  Belding-Hall  Mfg.  Co.  v.  Mercer  & 
Ferdon  Lumber  Co.  {C  C.  A.,  6th  Cir.),  23 
Am.  B.  R.  595,  175  Fed.  335. 

114.  Guarantee  Title  &  Trust  Co.  r,  TmI- 
man  (D.  C,  Pa.).  16  Am.  B.  R.  461.  144  Fed, 
660;  Tn  re  Schrom  (D.  C,  Iowa),  3  Am.  B.  R. 
3KJ2,  97  Fed.  760.  See  also  Goopip"  ▼•  Sfcil^^ff 
(Me.  Sup.  JBd.  Ct.).  44  Am.  B.  R.  378,  108  Atl. 

Risht  of  eredltom  to  tne. — A  trustee  in 
bankruptcy  represents  all  persons  interested 
In    the    estate    of    the    bankrupt.      He    is    tlie 


representative  of  the  creditors  of  the  bank- 
rupt, and  if  he  in  any  given  case  would  have^ 
a  right  as  their  representative  to  institute  a 
suit  to  set  aside  a  fraudulent  or  preferential 
transfer,  it  seems  to  follow  as  a  necessary 
oonsequence  that  such  creditors  are  entitled 
to  do  so  also,  in  the  absence  of  a  trus- 
tee, and  to  maintain  the  same  until  such 
trustee  shall  have  been  chosen  when  he  would 
be  entitled  to  become  a  party  plaintiff  in  the 
suit.  In  re  Frost  ▼.  Latham  dt  Co.  (D.  C; 
Ala.),  26  Am.  B.  R.  813,  181  Fed.  866. 

flee^alao  Board  of  Directors  v.  Lowrance  (8. 
Car.  8np.  Ct.),  4S  Am.  B.  B.  81.  07  8.  IL  880. 

Interreatlom  by  trvatee. — It  Is  proper  that  a 
trustee  in  bankruptcy  should  intervene  In  a  suit 
brought  by  a  creditor  to  set  aside  a  fraudulent 
tranter  made  by  the  bankrupt.  HcCki>ry  v. 
Donald  (Miss.  Sup.  Ct),  48  Am.  B.  B.  181.  80 
So.  648;  BennellB  v.  Potter  (Mich.  Sup.  Ct.).  4a 
Am.  B.  R.  480,  164  8.  W.  479. 

115.  Frost  V.  Lstham  &  Co.  (D.  C,  Ala.).  2S^ 
Am.  B.  B.  818,  181  Fed.  866;  BooneviUe  NaUonal 
Bank  v.  Blakey  (C.  C.  A..  7th  Or.).  6  Am.  B.  R» 
13.  107  Fed.  891;  Beach  v.  Macon  Grocery  Co. 
(C.  C.  A..  6th  Cir.).  8  Am.  B.  B.  751.  116  Fed. 
148.  Contra:  In  re  Flxen  &  Oo.  (D.  Ct  Cal.).  Z 
Am.  B.  B.  822.  06  Fed.  74S ;  In  re  McClellum  (D. 
C,  Pa.).  7  Am.  B.  R.  096.  113  Fed.  893.  See  dis- 
cussion under  S  2(3),  Powers  of  receivers,  ante 

116.  As  Indicating  this,  note  the  use  of  the^ 
word  "Incumbrance"  in  |  67-o.  And  compare 
Chapman  v.  Brewer.  114  TJ.  S.  158,  29  L.  Bd.  83. 
For  an  interesting  case  where  Jurisdiction  was 
declined  see  Real  Estate  Trust  Co.  v.  Thompson 
(D.  C.  Pa.),  7  Am.  B.  B.  620.  112  Fed.  045. 

117.  See  Gregory  v.  Atkinson  (D.  C,  Mo.).  11 
Am.  B.  B.  405,  127  Fed.  183;  Lynch  v.  Bronson 
(D.  C,  Conn.).  20  Am.  B.  B.  400,  160  Fed.  130. 
holding  that,  where  an  insolvent  within  the 
four  months*  period  purchased  merchandise  on 
credit  and.  with  Intent  to  defraud  the  seller, 
transferred  the  same  for  an  inadequate  price, 
the  trustee  of  the  insolvent  buyer  may  recover 
the  value  of  the  property. 

At  depending  on  amount  InToIved  or 
eltlseathlp.— If    a    cause    of    action    is    stated 
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and  to  avoid  liens  other  than  those  through  l^al  proceedings,  may  be  laid 
in  the  district  court;  with,  it  is  thought,  in  most  instances,  a  reference  by 
consent  to  one  of  the  referees  in  bankruptcy,  as  special  master,  to  hear  and 
report  on  the  facts  as  special  master.  Where  the  litigants  are  at  a  diatanoe 
from  the  stated  sittings  of  the  district  court,  resort  may  still  be  had  to  the 
then  more  accessible  State  tribunals.  In  whicherer  court  the  suit  is  laid,  it 
at  once  becomes  subject  to  the  rules  and  practice  there  followed.  It  has  been 
held  that  a  district  court  may  not  entertain  a  plenary  suit  in  equity  to  annul 
a  cancellation  of  a  mortgage,  made  by  the  bankrupt  to  himself  as  ezeentar 
under  a  will,  brought  by  beneficiaries,  where  the  general  creditors  of  the  bank- 
rupt have  no  interest"*  Where  neither  of  the  parties  was  a  party  to  the 
bankruptcy  proceeding,  this  section  confers  no  jurisdiction."*  If  the  propertj 
in  controversy  is  not  a  part  of  the  bankrupt  estate  and  may  not  be  distriSated 
in  the  proceeding,  the  controversy  cannot  be  determined  therein. ^^  Irrespeo- 
tive  of  the  amendment  of  1903,  a  district  court  has  jurisdiction  to  determine 
in  a  plenary  suit,  the  rights  of  parties  in  respect  to  property  which  has  beea 
surrendered  by  a  receiver  without  authority."^  Where  property  has  passed 
into  the  actual  or  constructive  possession  of  the  trustee,  it  has  been  held  that 
the  district  court  may  entertain  a  plenary  suit  brought  against  the  trustee  to 


tmder  the  bankruptcy  act  over  which  the 
United  States  District  Court  has  jurisdiction, 
that  jurisdiction  wiU  not  be  ousted  by  fail- 
ure to  plead  or  sliow  that  the  amount  in- 
Tolved  was  more  than  $3,000,  or  that  the 
residence  of  aU  parties  was  within  the  same 
district.  Milkman  v.  Arthe  (D.  C,  N.  Y.), 
S2  Am.  B.  R.  619,  213  Fed.  042. 

lis.  Brumley  t.  Jones  (C.  C.  A.,  6ih 
Cir),  16  Am.  B.  R.  678,  141  Fed.  31S,  72 
C.  C.  A.  466.  Compare  Homer-Oaylord  Co. 
V.  Miller  (D.  C,  W.  Va.),  17  Am.  B.  R. 
267,  147  Fed.  296. 

119.  Henrie  v.  Henderson  (C  C.  A.,  4th 
Cir.).  16  Am.  B.  R.  617,  145  Fed.  316. 

180.  Matter  of  Girard  Glazed  Kid  Co.  (2) 
(D.  C,  Pa.),  14  Am.  B.  R.  486,  136  Fed.  611. 

Recovery  of  damages  for  conspiracy. —  A 
suit  by  a  trustee  in  which  the  complaint 
states  a  cause  of  action  to  recover  damaf^ 
for  a  conspiracy  with  the  bankrupt,  whereby 
the  bankrupt,  known  by  the  defendants  to 
be  insolvent,  purchased  goods  on  credit  and 
turned  them  over  to  the  defendants  for  less 
than  their  value,  is  not  a  suit  to  set  aside  a 
fraudulent  transfer  within  the  provisions  of 
flection  67-e,  and  the  bankruptcy  court  has  no 
jurisdiction  thereof  under  section  23-b. 
Lynch  V.  Bronson  (D.  C,  Conn.),  24  Am. 
B.  R.  513,  177  Fed.  605. 

Recovery  of  property  held  under  secret 
trust. —  The  bankruptcy  court  has  no  juris- 
diction of  an  action  by  a  trustee  in  bank- 
niptcy,  wherein  no  question  of  preference  is 
involved,  to  recover  real  property  which  has 
never  been  in  the  possession  of  bankrupt  or 
the  trustee,  but  which  is  alleged  to  be  held 
by  bankrupt's  wife,  who  received  title  thereto 
long  prior  to  the  four  months'  period,  as 
trustee^  in  secret  trust  for  the  bankruft,  th^ 
record  title  being  in  her  but  the  real  owner* 
ahip  of  the  property  being  in  bankrupt,  since 


in  such  ease,  no  ''transfer''  of  the  promrtf 
is  shown.  Newoomb  v.  Biwer  (D.  C^  S. 
Dak.),  29  Am.  B.  R.  16,  199  Fed.  629. 

Property  hiM  in  trust  for  wlf e.— Altbmgk 
a  transfer  by  eome  third  person  for  the  boe- 
fit  of  the  bankrupt  cannot  be  avoided  by  i 
creditor  under  section  70-e  of  the  Bankruptcy 
Act,  stni  when  it  is  aU€«;ed  in  a  suit  by  tbe 
trustee  that  money  of  the  bankrupt  wu  by 
ageement  used  by  his  brother  in  crestmg  • 
trust  for  his  wife,  and  that  the  entire  tnas- 
action  was  an  attempt  to  conceal  the  monty 
of  the  bankrupt  by  transferring  it  in  tb 
form  of  stock,  relief  may  be  granted  ii  the 
facts  are  substantiated.  Milkman  v.  Aithe 
(D.  C,  N.  Y.),  32  Am.  B.  R.  619,  213  Fed. 
642. 

Property  not  belongliic  to  liaaknipt  » 
tate. —  The  bankruptcy  court  hms  no  jvi*- 
diction  of  a  suit  by  the  trustee  in  bankruptcy 
of  a  contractor,  under  an  agreement  to  cos- 
struct  a  building  for  a  nonresident  owner  tt 
the  date  of  the  bankruptcy,  against  the  owaff 
and  nonresident  suboonftractors  to  determiM 
tiie  validity  of  orders  given  by  the  banlcrnpt 
to  the  subcontractors  or  the  owner.  Tbii 
because  the  court  is  not  in  possession  of  tbe 
res.  Under  such  circumstances  the  court  bee 
no  jurisdiction  of  resident  claimants  holding 
no  property  belonging  to  the  bankrupt  es- 
tate. Matter  of  Smith  Construction  Co.  (l'- 
C,  Ga.),  36  Am.  B.  R.  227,  224  Fed.  228. 

121.  Whitney  v.  Wenman,  198  U.  S.  539» 
14  Am.  B.  R.  46,  49  L.  Ed.  1167.  In  wkick 
it  appeared  that  a  temporary  receiver  n 
bankruptcy  had  turned  over  to  third  paitif* 
warehouse  receipts  belonging  to  the  bav^ 
rupt,  and  it  was  held  that  such  snrniMier 
being  unauthorized  suit  might  be  brounjbt  by 
the  trustee  in  a  district  court  to  recover  nrh 
property.  See  also,  Atherton  v.  Beamtv  (!>• 
C,  Mass.),  40  Am.  B.  R.  273,  843  Fsd.  930. 
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determiiie  Uie  validify  of  liens  claimed  against  such  proper^,'^  bat  'm  boih 
instances  juriadiction  exists  under  §  2  (7)  of  the  act  whick  vests  district  court 
with  original  jurisdiction  to  detennine  controversies  with  relation  to  estates 
<Kf  bankrupts,  rather  than  under  subsection  6  of  §  23. '^  A  suit,  either  at  law 
or  in  equity,  maj  be  brought  in  the  district  court  to  recover  a  voidable  prefeiv 
'eoce  ;"^  it  will  become  important  in  determining  the  question  of  jurisdiction 
to  ascertain  whether  the  transfer  was  in  fact  preferential,  and  the  cases  cited 
under  $  60-a-b  will  be  helpful.  Where  property  in  the  possession  of  the 
adverse  claimant  was  sold  to  him,  title  thereto  may  not  be  tried  in  a  suit 
brought  by  the  trustee  in  the  district  court.*^  A  plenary  suit  by  the  trustee 
-of  a  bankrupt  corporation  to  recover  unpaid  subscriptions  is  not  for  ihe 
re«overy  of  property  under  this  subsection  and  may  not  bo  brought  ia  a  court 
of  bankruptcy  witiiout  the  consent  of  the  proposed  defendants.""  Suits 
Against  wrongdoers,  who  have  wrongfully  appropriated  or  misapplied  funds 
belonging  to  the  bankrupt  estate,  wiUiont  t^e  consent  of  the  bankrupt  do  not 
fall  within  the  meaning  of  the  subsection  as  amended,"'  nor  do  suits  for  the 
recovery  of  ordinary  contract  debts."*  The  performance  by  a  third  person 
of  a  contract  vnth  the  bankrupt  cannot  be  enforced  in  summary  proceedings."* 
Tt  i'.  no  defense  to  an  action,  in  a  bankruptcy  court,  to  set  aside  a  preference  that 
vn  Brtion  is  pending  in  a  State  conrt  between  the  bankrupt  and  the  transferee, 
involving  the  same  property."" 

f.  Summary  jnriidiotioa. — (1)  Ik  oBwKaii. —  The  amendments  have  not, 
it  is  thought,  changed  the  effect  of  present  precedents  against  the  exercise  of 
jurisdiction  summarily.  If  the  part^  proceeded  against  is  "  an  adverse 
daimant,"  in  the  broad  sense  of  the  words,  he  should  not,  mider  the  present 
law,  be  asked  to  respond  to  a  petition,  order  to  show  cause,  or  motion,  any 
more  than  he  was  under  the  law  of  1867,  as  it  was  interpreted  in  Eyster  v. 
Gaff."*    If  the  party  is  in  possession  of  the  property  adversely  claimed  by 

Iti.  Ooodnouglt  Uemntile  t  Stock  Co.  t.  and   1b,   therefore,   not   within   lecttoni   23-h 

Oallowav    (D.  C,   Or.),   10  Am.   B.   R.  M4,  and   T0-«  of   the  Buikruptcy   Act.     Park   v. 

166  Fed.  604.  Cuneron  &  Bolton,  237  U.  S.  810,  34  Am.  B. 

U3.  Sm  casM  dt«d  under  |  2(7),  onto.  R.  »4Q,  69  L.  Ed.  1147. 

ISA.  Bowman  r.  Alpha  Farma  (D.  C.  N.  ItS.  Buah  t.  Elliott,  S02  U.  8.  477. 16  Am. 

T.),  18  Am.  B.  R.  TOO,  163  Fed.  3S0;  Paiksr  B.  R.  SSE,  60  U  Ed.  11I4i  Hindi  t.  Hoore 

T.  Blade  (D.  C,  N.  Y.).  W  Am.  B.  B.  208,  (C.  C,  A.,  6th  Cir.),  14  Am.  B.  H.  1,  IH 

143  Fed.  660;  Parker  v.  Sherman  (C.  G.  A.,  Fed.  221;  Hatter  of  Ballon  (D.  C,  Kj.),  M 

«d  dr.),  32  Am.  B.  R.  393,  212  Fed.  917.  Am.  B.  R.  21,  215  Fed.  810. 

Its.  In  re  Flyna  (D.  C.  N.  Car.),  11  Am.  B.  B.  IM.  Hatter  of  Banoa  (D.  C.  Rr-),  )0  Am.  B. 

StS.  130  F?d.  4ZZ.  R.  21,   21B  Fed.    SIO,   hnldlaR   tbat  a  referee  la 

lie.  In  re  HiiCcblDiOD  A  Wllmotb  (C.  C.  A.,  bankraptcr  bai  no  JniUdlctloii  of  a  ■ammarr 
«tli  dr.),  19  Am.  B.  R.  SIS,  IRS  Fed,  T4,  boldlns  proeeedtcs  to  compel  (lie  laiuann  of  stock  bT 
that  >  ault  for  the  recovery  of  unpaid  «tock  a  rarporatloD  to  a  tmitee  In  bankruptcy  nnder 
•nbacrlptlons  fa  not  a  suit  for  the  reoovery  of  ao  agreement  b7  the  promoteri  of  the  corpora- 
property  under  I  SO-b,  |  ST-c,  or  1  TO-e.  Com-  tlon  to  lime  atoek  to  tbe  bankmpt  In  payment 
Eire  Sklltln  v.  MagnuB  (D.  C.  N.  T.),  19  Am.  of  eerTlFCR. 
.  R.  3BT.  IS2  red.  SSB;  Thrall  T.  Union  Hade  »«>.  Collrtt  T.  Ailamtt  <V.  8.  Sup.  Ct).  4 
Tobacco  Co.,  22  Am.  B.  E.  287.  64  Ohio  Idw  Am,  B.  R.  490,  S»  ?iap.  Ct.  3T2 
Bull.  733:  In  re  Eureka  Fumltore  Co.  (D.  C.  IM.  SI  TT.  S.  .i:!1,  33  L.  Bd.  403.  Compnra 
Pa.),  22  Am.  B.  B.  8W,  170  Fed.  480,  Borbenk    ».    Blgclon-,    B3   U.    8.    170,   S3    I.     Bd. 

ItT.  Bewrcrr       of       fond*       wtlhdnwn       by  MSi  Smith  ».  Mit^rn.  SI  T'    S    11!i;  MnrBh:>Tt  t. 

•ffleera    of    baukrapt    ewporafl on.— Where    the  Kdox,   83  C   8.   i\.'.'.   Bi    I.    Kil.   I'll-   ulnojn   re 

bill    In    a    auit    by    a    trnatee    In    bankruptcy  Rockwood   (D.  C     '    ■.  .  ■    i    .\i'     !■     i:    .;.  '    '•\ 

agalOKt   the   director   of   tbe   bankmpt   to   re-  Fed.  8SS;  In  re  '                                                   '' 

«over  funds  formerly  belongini;  ts  ttio  bank-  R.  S06.  BL  Fed.  C  '                                                   < 

T.pt,  toport,  .01  ih.i  ih.  b.„i|  up.  «,n»-  ?,,*?:  5-,"Vi%r  .''a„.'^;  k"  Si°-,;r;;i! 

ration  haa  done  anjthiDg,  but  that  certain  047;  in  ^g  coi,n  (D.  C,  N,  T.).  3  Am.  B.  B.  421, 
«f  ita  officers,  by  false  pretenses,  b,lTM  irlth-  98  Fed.  70:  Hatter  of  Lnmmna  (D.  C,  Oa.),  SI 
drawn  Its  funds,  the  suit  is  not  to  avoid  a      Am.  B.  R.  T40,  214  Fed.  801.    When  the  clalmanl 

t»..f„  by  ih.  b.„tapt .( «,  p™p.rtr,  ?x"'B.°"'S'S"r'pffrr  "'■•;' 

Init  a  BUit  againat  wronffdoera,  who  have  ap-  g^  ^  p^a,  402.  See  also  cases  decided 
IHvprlated  it  witboot  the  bankrapt'i  uaent,      br  tbe  Supreme  Conrt  nnder  tbe  present  lew 
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the  bankrupt  or  his  trustee  he  cannot  be  deprived  of  the  right  to  litigate 
the  disputed  right  to  possession  or  ownership  in  a  plenary  suit  brought  either 
in  a  district  court  or  the  proper  State  court ^^  An  undisputed  debt  due  the 
bankrupt  cannot  be  collected  by  a  summary  proceeding.  It  can  only  be 
collected  by  an  independent  suit  brought  by  the  trustee  against  the  debtor  in 
a  court  of  competent  jurisdiction.^^  A  claimant  may  not  be  directed  sum- 
marily to  surrender  property  in  his  possession  to  the  trustee,  upon  the  mere 
allegation  of  the  trustee  that  the  claimant's  interest  is  not  in  good  faith,  and 
that  he  intends  to  attack  the  claim  on  the  groimd  that  it  is  fraudulent^ ^^ 
Where  the  claimant  has  submitted  to  the  jurisdiction  of  the  court,  he  cannot 
complain  of  the  summary  disposition  of  hia  dainu^^  A  voluntary  bankrupt 
cannot  question  the  court's  jurisdiction  to  act  summarily  against  him  and  di* 
rect  the  delivery  of  his  property  to  the  trustee.^^** 

(2)  Investiqation  as  to  natuee  of  claim. —  If  it  is  ascertained  upon  in- 
vestigation that  the  claim  is  adverse^  the  court  will  refuse  to  issue  a  atom- 
mary  order  against  third  persons,  requiring  them  to  turn  over  property  alleged 
to  have  been  transferred  by  the  bankrupt  after  adjudication.^    The  referee 


referred  to  in  the  next  paragraph.  The  case  of 
In  re  Tune  (D.  C,  Ala.),  8  Am.  B.  R.  285,  116 
Fed.  906,  la  a  valuable  addition  to  the  dls- 
euBBlon  and  points  out  clearly  when  summary 
Jurisdiction  should  be  assumed  and  when  not. 

Siunmary  Jnrisdiction  should  not  be  enUirsed 
by  construction  or  implication.  Matter  of  Cox- 
Rackley  Co.  (D.  C,  N.  Car.),  40  Am.  D.  B.  487, 
246  Fed.  367. 

181.  In  re  Knickerbocker  (D.  C,  N.  Y.),  10 
Am.  B.  R.  381,  121  Fed.  1004;  In  re  Rochford 
(C.  C.  A.,  8th  Cir.),  10  Am.  B.  R.  608,  124  Fed. 
182;  Matter  of  Andre  (C.  C.  A.,  2d  Clr.),  13  Am. 

B.  R.  132,  68  C.  C.  A.  874,  135  Fed.  736;  Matter 
of  Lummus  (D.  C,  Ga.),  82  Am.  B.  R.  740,  214 
Fed.   891;    Matter  of   Kramer  &   Muchnlck    (D. 

C,  Pa.),  33  Am.  B.  R.  223,  218  Fed.  138;  Matter 
of  McCrum  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  R. 
604,  214  Fed.  207;  Matter  of  Velea  (D.  C,  Porto 
Rico),  39  Am.  B.  R.  307.  9  P.  R.  Fed.  407; 
Gaviian  v.  Lugo  (D.  C.,  Porto  Rico),  39  Am.  B. 
R.  826,  9  P.  R.  Fed.  344;  Matter  of  Midtown 
Contracting  Co.  (C.  C.  A..  2d  Clr.),  39  Am.  B 
R.  678,  243  Fed.  56;  Matter  of  Contintental 
Producing  Co.  (D.  C,  Cal.),  44  Am.  B.  R.  216, 
261  Fed.  627,  citing  CoUier  on  Bankruptcy 
(11th  ed.)  631. 

If  a  person  claims  property  in  his  possession, 
in  good  faith,  the  referee  cannot  by  summary 
order  direct  that  it  be  surrendered  to  the  bank- 
rupt's trustee.  In  re  Walsh  Bros.  (D.  C., 
Iowa),  21  Am.  B.  R.  14,  163  Fed.  332. 

The  legitimate  object  of  sommary  proceed- 
ings by  a  trustee  in  bankruptcy  is  accom- 
plished when  it  appears  that  the  property 
Bought  to  be  recovered  is  in  the  possession  of  a 
third  person  and  held  under  an  adverse  claim, 
which  existed  at  the  time  the  petition  in  bank- 
ruptcy  wns  filed,  and  which,  if  supported  by 
uncontradicted  testimony,  would  sustain  a 
Judgment  in  favor  of  the  claimant— even  though 
the  claim  might  in  the  end  prove  to  be  fraudu- 
lent and  voidable;  but  a  merely  frivolous 
claim,  such  as  that  of  an  agent  or  bailee  hold- 
ing in  the  interest  of  the  bankrupt,  will  not  be 
allowed  to  defeat  summary  process.  Courtney 
V.  Shea  (C.  C.  A.,  6th  Clr.),  34  Am.  B.  R.  763, 
225  Fed.  868. 

Evidence  of  ownership. — ^Where  by  the  un- 
contradicted testimony  a  motor  truck  claimed 
by  the  wife  of  a  bankrupt  is  in  a  garage  in 
her  name,  she  is  entitled  to  retain  such  pos- 
session until  it  is  determined  in  a  plenary 
action  that  she  is  not  entitled  thereto.  Her 
claim  is  not  merely  colorable.  Matter  of  Markel 
(D.  C,  Col.),  35  Am.  B.  R.  318,  228  Fed.  920. 

132.  Matter  of  Ballou  (D.  C,  Ky.),  83  Am.  B. 
R.  21,  215  Fed.  810. 


133.  Claim  alleged  to  be  fraadvleat. — In    Cke 

case  of  In  re  Tarbox  (D.  C,  Mass.),  26  Am.  B. 
R.  432,  185  Fed.  985,  the  court  said:  'Th* 
referee  has  Jurisdiction  under  a  summary  peti- 
tion to  inquire  and  decide  whether  or  not  the 
claim  under  which  property  is  held  adreraely 
to  the  trustee  is  merely  colorable.  Bot  valeas 
he  can  find  it  merely  colorable  he  has  no  Jmis- 
dictlon  to  proceed  further.  He  cannot  hrir 
and  determine  its  merits  under  a  aammary 
petition,  if  there  is  a  real  controversy  as  to  th* 
merits.  Plainly  the  trustee  cannot  enlarge  tke 
referee's  Jurisdiction  merely  by  alleging  that 
the  claim  under  which  the  property  is  hmd  haa 
no  merits  or  Is  fraudulent,  or  by  calllas  tc 
"merely  colorable**  when  no  other 
appear  for  so  describing  it  tlian  Ita 
want  of  merit  or  ita  fraudulent  character. 

In  the  case  of  In  re  Franklin  Suit  A  Skirt 
Co.  (D.  C,  Pa.),  28  Am.  B.  R.  278,  197  Fed  im. 
the  court  said:  **If  as  the  result  of  audi  aa 
inquiry,  it  should  appear  that  the  gooda  la 
question  are  held  under  a  real  adverae  titlr. 
even  if  tuch  title  be  founded  upon  what  tnaj 
seem  to  be  a  fraud,  it  would,  no  doubt,  b^ 
necessary  to  fight  that  controversy  out  in  a 
plenary  suit;  but  if  there  should  be  no  f^al 
claim  of  title,  either  fraudulent  or  bona  fide. 
and  if  the  goods  should  be  merely  held  by  a 
person  who  is  the  bankrupt  hlmaelf  In  dia- 
guise,  the  court  would  unquestionably  have 
power  to  take  the  goods  into  its  own  custody 
as  the  property  of  the  bankrupt,  and  proceed 
to  administer  them  according  to  law.*' 

134.  Matter  of  Traunstein  ▼.  White  (D.  C 
Mass.),  34  Am.  B.  R.  482,  225  Fed.  817;  Matter 
of  Brantman  (C.  C.  A.,  2d  Clr.).  40  Am.  B.  R. 
18,  244  Fed.  101. 

Surrender  under  agreement  with  reeeivcr. — 
Where  property  is  surrendered  to  a  receiver 
in  bankruptcy  under  an  agreement  that  it  la  to 
be  held  subject  to  the  final  Judgment  of  a  court 
having  Jurisdiction  aa  to  the  title  to  the  prop- 
erty, such  question  may  be  determined  in  a 
summary  proceeding  provided  that  the  pro- 
ceeding is  of  such  a  character  aa  to  secure  to 
each  party  a  full  and  fair  opportunity  to  ptre- 
sent  his  case  on  the  merits.  HoIlingsworUi  4k 
Whitney   Co.,   Petitioners    (C.   C.   A.,   1st   dr.), 

39  Am.  B.  R.  678.  212  Fed.  753. 

134a.  Matter  of  Brantman  (C.  C.  A.,  2d  Cir.l, 

40  Am.  B.  R.  18,  244  Fed.  101. 

13.1.  In  re  Hayden  (D.  C,  Mass.).  22  Am.  B. 
R.  764,  172  Fed.  622;  Matter  of  Lummua  <D. 
C,  Ga.),  32  Am.  B.  R.  740,  214  Fed.  891.  Aa  to 
Inquiry  into  basis  of  adverae  claim  see  dtacoa- 
aion  under  ''Inquiry  as  to  basis  of  claim.*' 
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may  pursue  the  investigation  and  for  such  purpose  may  cite  the  creditor  to 
show  cause,  but  if  the  creditor  asserts  a  claim  which  is  substantial,  and  objects 
to  the  jurisdiction  of  the  court,  the  trustee  should  be  directed  to  recover  by 
plenary  suit^^  As  a  matter  of  rights  the  claimant  should  have  his  day  in 
<sourt  in  the  r^alar  way,  i.  e.,  by  pleadings,  trial,  and  judgment  On  the 
other  hand,  if  his  claim  is  not  strictly  adverse,  smnmary  process  is  permissible, 
■even  that  of  contempt^^ 

(3)  Effect  of  ambndmsnt  of  1908. —  The  act  of  1908  having  made 
Bardes  v.  Bank  no  longer  the  law,  it  has  been  suggested  that  resort  may  now 
be  had  to  summary  remedies  in  many  cases  where  it  was  denied  before.^" 
But  the  only  change  accomplished  by  the  amendment  is  to  give  jurisdiction 
•of  suits  at  law  and  in  equity  to  recover  property  to  the  district  courts,  as  well 
AS  to  the  courts  of  the  Stata 

(4)  JuBisDicTioN  AS  DBPBin>BNT  upow  POSSESSION. — (I)  Oetierdl  rule. — 
The  power  of  the  district  court  to  proceed  summarily  will  depend  largely 
upon  whether  the  subject-matter  is  in  its  possession,  either  actually  or  con- 
structively ;  where  such  possession  is  shown  the  court  may  proceed  summarily 
to  determine  controversies  in  respect  to  the  property,  and  the  extent  and 
•character  of  liens  thereon  or  rights  iherein.^^    Once  acquiring  possession,  the 


136.  Hatter  of  VaUozza   (D.  C,  N.  J.)» 
Am.  B.  R.  409,  225  Fed.  334,  citing  text. 

137.  In  re  Davis  (D.  C,  Tex.),  9  Am.  B. 
R.  370,  119  Fed.  95tf. 

138.  Lawrence  v.  Lowrie  (D.  C,  Pa.),  13 
Am.  B.  R.  297,  133  Fed.  995. 

138.  Whitney  v.  Wenman,  193  U.  S.  553, 
14  Am.  B.  R.  45,  49,  49*  L.  Ed.  1161;  First 
Kat  Bank  of  Chicago  v.  Chicago  Title  A 
Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R.  102, 
49  L.  Bd.  1051,  where  the  court  states  that 
the  rule  in  force  under  the  act  of  1867  that 
the  bankruptcy  court  was  without  jurisdic- 
tion to  determme  adyerse  daims  in  property 
not  in  possession  of  the  assi^ee  in  bank- 
ruptcy ay  summary  proceedmgSy  whether 
Absolute  title  or  only  a  lien  was  asserted,  is 

«<liiaUy  applicable  under  the  present  law; 
O'Dell  T.  Boy  den  (C.  C.  A.,  6th  Cir.),  17  Am.  B. 
R.  761,  706,  150  Fed.  731;  In  re  Baudouine  (C. 
C.  A.,  2d  Cir.),  3  Am.  B.  R.  651,  101  Fed.  674: 
In  re  Lemmon  &  Gale  (C.  C.  A.,  6th  Clr.),  7 
Am.  B.  R.  201,  112  Fed.  296;  Cleminshaw  t. 
International  Shirt  A  Collar  Co.  (D.  C.  N.  T.). 
21  Am.  B.  B.  616,  166  Fed.  707;  Galbralth  y. 
Grocery  Co.  (C.  C.  A.,  8th  dr.),  82  Am.  B.  R. 
782,  216  Fed.  842;  HolUnflrsworth  &  Whitney 
Co.,  Petitioners  (C.  C.  A.,  1st  Cir.),  39  Am.  B. 
B.  678,  242  Fed.  753;  Matter  of  Victor  (D.  C, 
Ga.),  40  Am.  B.  R.  899,  246  Fed.  727;  Matter  of 
Marinette,  Jr.,  Inc.  (C.  C.  A.,  2d  dr.),  42  Am. 

B.  R.  6S6,  254  Fed.  419;  Matter  of  dayton  (D. 

C,  N.  J.),  43  Am.  B.  R.  687,  289  Fed.  9n. 
The  posscssloB  of  the  res  draws  to  the  court 

jurlBdlction  of  all  questlonB  In  respect  to  title 
or  lien.  In  re  McMahon  (C  C.  A.,  6th  dr.),  17 
Am.  B.  R.  630, 147  Fed.  684.  Where  the  property 
Is  in  possession  of  the  trustee,  the  bankruptcy 
court  may,  upon  notice  to  claimants,  determine 
the  conflicflng  dalmi  of  the  parties  interested 
in  the  property.  In  re  Noel  (D.  C,  Md.),  14 
Am.  B.  R.  715,  137  Fed.  694.  The  bare  poises- 
sion  of  the  property  by  the  court  through 
its  officers,  is  sufficient  to  gire  the  court 
Jurisdiction  to  determine  to  whom  the  prop- 
erty    belongs.      In    re    Leeds    Woolen     Mills 


(D.  C,  Tenn.),  12  Am.  B.  R.  136,  129  Fed. 
022.  The  summary  jurisdiction  of  the  banlc- 
ruptcy  court  can  be  sustained  only  when  said 
court,  through  the  acts  of  its  officers,  such 
as  referees,  receivers,  or  trustees,  has  taken 
possession  of  the  rea  as  the  pjroperty  of  the 
banlcrupt.  Matter  of  Schmiek  Handle  &, 
Lumber  Co.  (D.  C,  Me.),  37  Am.  B.  R.  494, 
233  Fed.  446. 

Summary  proceedings  in  respect  to  prop- 
erty in  possession  of  trustee. —  In  the  case  of 
In  re  Rathman  (C.  C.  A.,  8th  Cir.),  25  Am. 
B.  R.  246,  183  Fed.  913,  the  court  said: 
"The  bankruptcy  court  has  jurisdiction  to 
draw  to  itself,  and  to  determine,  by  summary 
proceedings  after  reasonable  notice  to  daim- 
antii,  the  merits  of  oontrorersies  between  the 
trustee  and  such  claimants  over  liens  upon 
and  the  title  to  property  claimed  by  the 
trustee  as  that  of  the  banlcrupt  which  iias 
been  lawfully  reduced  to  the  actual  posses- 
sion of  the  trustee  or  of  some  other  officer 
of  the  bankruptcy  court  as  the  proper^  of 
the  bankrupt.'^  Citing  Murphy  v.  John  Hoff- 
man Company,  211  U.  8.  562,  670,  21  Am. 
B.  B.  487,  29  Sup.  a.  154,  63  L.  Ed.  327; 
White  V.  Schloerb,  178  U.  S.  642,  545,  546, 
548,  4  Am.  B.  R.  178,  20  Sup.  Ct.  1007,  44 
L.  Ed.  1183;  Li  re  Epstein  (C.  C.  A.,  8th 
Cir.),  ID  Am.  B.  R.  89,  156  Fed.  42,  84  C.  C. 

A.  206,  17  L.  R.  A.  (N.  S.),  465;  Thomas  v. 
Woods  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R. 
132,  173  Fed.  585,  587,  590,  97  C.  C.  A.  635, 
537,  540,  26  L.  R.  A.  (K.  S.),  1180;  Mound 
Mines  Company  v.  Hawthorne  (C.  C.  A., 
8th  Or.),  23  Am.  B.  R.  243.  173  Fed.  888. 
886,  97  C.  C.  A.  394,  398;  Goodnough  Mer- 
cantile &  Stock  Co.  v.  Galloway  (D.  C, 
Ore.),  19  Am.  B.  R.  244,  156  Fed.  504,  509; 
In  re  McMahon   (C.  C.  A.,  6th  Cir.),  17  Am. 

B.  R.  530,  77  C.  C.  A.  668,  669,  671,  147  Fed. 
684,    685,    687;    Whitney    v.    Wenman,    198 
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jurisdiction  to  determine  by  plenary  suit  or  summary  proceedings  all  con- 
flicting claims  will  remain  in  the  court,  and  there  can  be  no  interference 
with  such  possession  upon  the  part  of  any  other  court,  except  by  way  of  review 
or  appeal. ^^  Summary  jurisdiction  may  not  be  exercised  to  determine  adverse 
claims  to  property  not  in  the  possession  of  the  trustee,  whether  the  adverse 
claimant  asserts  absolute  title  or  merely  a  lien.^^    It  has  been  held  that  where 


n.  S.  530,  640,  663,  14  Am.  B.  B.  45,  25 
fiujp.  Ct.  778,  49  L.  Ed.  1157. 

Cases  where  sununaxy  jurifldiction  may  be 
ezerdsed. — The  district  oonrt  sittliig  in 
bankruptcy  has  jurisdiction  to  draw  to  it- 
self and  to  determine  by  summary  proceed- 
ings after  reasonable  notice  to  the  claimants, 
all  controversies  between  the  trustee  and  ad- 
verse claimants  over  liens  upon,  and  the  title 
and  possession  of  ( 1 )  property  in  the  posses- 
sion of  the  bankrupt  when  the  petition  in 
bsjikruptcy  is  filed,  (2)  property  held  by 
third  parties  for  him,  (3)  property  lawfully 
seised  by  ttie  marshal  as  the  bankrupt's 
under  clause  8  of  section  2  of  the  bankruptcy 
law,  and  (4)  property  claimed  by  the  trustee 
which  has  been  lawfully  reduced  to  actual 
possession  by  the  officers  of  the  court.  Bar- 
rough  V.  First  National  Bank  of  Oaremore 
(Okl.  Sup.  Ct),  87  Am.  B.  R.  75,  166  Pao. 
191. 

140.  Matter  of  Baxker  Piano  Co.  (C.  C. 
A.,  2d  Cir.),  37  Am.  B.  B.  271,  233  Fed. 
622;  Williams  y.  Noyes  ft  Ntitter  Mfg.  Co. 
(Sup.  Ct.,  Me.),  112  Me.  408,  33  Am.  B.  R. 
866,  92  AU.  482:  Meek  v.  Egcerman  (OkL 
8up.  Ct.),  86  Am.  B.  R.  488,  166  Pao. 
622;  Matter  of  Ballon  (I>.  C,  Ky.)» 
33  Am.  B.  R.  21,  216  Fed.  810;  Mound  Mines 
Co.  y.  Hawthorne  (a  C.  A.,  8th  Cir.),  23 
Am.  B.  R.  242,  173  Fed.  882;  In  re 
Schermerhom  (C.  C.  A.,  8th  Cir.),  16  Am. 

B.  R.  607,  146  Fed.  341;  In  re  Moody  (D. 

C,  Iowa),  12  Am.  B.  R.  718,  724,  131  Fed. 
625;  In  re  Rochford  (C  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  608,  124  Fed.  187 ;  Crosby  y. 
Gpear,  98  Me.  642,  11  Am.  B.  R.  613;  Chaun- 
eey  v.  Dyke  Bros.  (C.  C.  A.,  8th  Cir.),  9 
Am.  B.  R.  444,  119  Fed.  1,  holding  that 
where  the  bankruptcy  court  in  the  exercise 
of  its  customary  jurisdictioii  obtains  the  law- 
ful custody  ol  property  to  which  liens  at- 
tach, it  has  the  jurisdiction  to.  determine 
the  relative  priorities  of  conflicting  claims 
to  the  fund  realized  from  the  sale  of  the 
property;  In  re  Reynolds  (D.  C,  Mont.),  11 
Am.  B.  R.  758,  127  Fed.  760;  In  re  Kellog? 

(C.  C.  A.,  2d  Ctr.).  10  Am.  B.  B.  7.  121  Fed. 
833;  In  re  McCallom  (D.  C,  Pa.),  7  Am.  B.  R. 
696,  118  Fed.  893:  In  re  Whltener  (C.  C.  A.,  6th 
Cir.),  5  Am.  B.  R.  198,  106  Fed.  180:  Keeffan  t. 
King  (D.  C,  Ind.).  3  Am.  B.  R.  79,  96  Fed.  758; 
Story  &  Clark  Piano  Co.  t.  Holmes  (C.  C.  A., 
7th  Cir.),  41  Am.  B.  R.  608,  251  Fed.  565; 
Spencer  Commercial  Clab  ▼.  Bartmese  (Ind. 
App.  Ct.),  43  Am.  B.  R.  569.  123  N.  B.  436.  See 
also  cases  cited  under  I  2(7),  ante. 

Court  aeqnirlns  possession. — ^In  the  case 
ef  Mnrphy  r.  John  Hoflhnan  Co.,  211  U.  8. 
662.  21  Am.  B.  R.  487,  53  L.  Bd.  327,  afffr. 
187  N.  Y.  648,  80  N.  B.  1104,  the  conrt  said: 
*^iit  where  the  property  in  dispute  is  In 
the   actual   possession   of  the   comrt   of   bank- 


ruptcy there  oomea  into  play  another  prin- 
ciple,  not  peculiar  to  coiirts  of  bankruptcy, 
but  applicable  to  all  courts,  federal  or  state. 
Where  a  court  of  competent  jnrisdiction  hsa 
taken  property  into  its  poeeeasion  throat 
its  oinoers  the  property  is  thereby  mth- 
drawn  from  the  jurisdiction  of  all  other 
courts.    The  court  having  poeaession  o!  the 

Sroperty,  haa  an  ancillary  luriadiotioii  to 
ear  and  determine  all  questions  respecting 
the  title,  possession  or  control  of  the  prop- 
erty. In  the  courts  of  the  United  Statei 
this  ancillary  jurisdiction  may  he  exercised, 
though  it  is  not  authorized  by  any  statate. 
The  jurisdiction  in  such  cases  arises  out  of 
the  possession  of  the  property  and  is  ezehi- 
live  of  the  jurisdiction  of  aU  other  coorts, 
although  otherwise  the  oontroTersy  would  be 
cogniaahle  in  them.  Accordingly,  vhers 
srty  was  in  the  poasession  of  the  bsak- 
ai  the  time  of  the  appointment  of  a  is- 
iver,  it  waa  held  that  the  bankmptcj 
court  had  jurisdictioii  to  determine  the  titk 
to  it,  aa  against  an  adverse  claimant,  and 
that  the  receiver  had  no  risht  to  deliver  it 
to  him  without  the  order  of  the  eourt*  Is 
thift  case  the  court  held  thai  the  aeizore  of 
goods  in  the  possession  of  a  receiver  tp- 
pointed  in  the  hankmpter  eoiort  could  not 
DC  interfered  with  on  a  writ  of  r^evin  from 
another  court. 

Szduaiye  juriadiction^  Where  a  eout  of 
competent  jurisdiction  haa  taken  property 
into  ita  poasession,  through  its  officers,  ti» 
property  is  ther^  withdrawn  from  the 
juriadiction  of  all  other  courts.  The  court, 
having  possession  of  the  property,  hss  sa 
ancillary  jurisdiction  to  hear  and  detennifie 
all  queations  respecting  title,  poasessioa,  or 
control  of  the  property.  The  jurisdietios  in 
inch  oaaes  arises  oat  of  thus  nossessioD  of 
the  property,  and  Is  exclnslre  of  the  Jnrisdic- 
tion of  all  other  courts.  WrUbt  ▼.  HsrriijP- 
C,  Ga.),  84  Am.  B.  R.  874.  221  Fed.  7SS.  drtnj 
Mnrpbr  v.  Jobn  Hoffman  Co.,  7\\  U.  8.  5^  s^ 
Am.  B.  R.  487,  6»  L.  Bd,  827:  Whitney  v.  W»y 
man,  198  T7.  8.  658,  14  Am.  B.  B.  45,  49  L.  Ed. 

1157.  _,,    . 

141.  First  National  Bank  v.  Chicago  Title  ft 
Trust  Co.,  198  U.  8.  280.  14  Am.  B.  R.  !<«.  49 
L.  Bd.  1051 :  Morning  Tdenaph  Pub.  Co.  t. 
Hutchinson  (Sup.  Ct.,  Mlch.1,  146  Hick.  38.  17 
Am.  B.  R.  425.  109  N.  W.  42:  Cooney  v.  romns 
(C.  C.  A.,  0th  Cir.),  23  Am.  B.  R.  810,  170  Fed. 
189:  Matter  of  Phoenix  Planing  MUl  (D.  C. 
Oa.),  42  Am.  B.  R.  143.  250  Fed.  898:  Matter  of 
Moose  River  Lumber  Co.  (D.  C,  N.  Y.).  42  Am- 
B.  R.  242.  251  Fed.  400;  Matter  of  Mamoett^ 
Inc.  (C.  C.  A.,  2d  Or.),  42  Am.  B.  R.  655.  04 
Fed.  419. 

Property  held  under  writ  ef  replevin  pn^' 
to  bankruptcy.— Where  the  aherlff.  In  an  le- 
tlon  pending  In  a  State  eourt,  holds  prop- 
erty in  replevin  taken  by  him  prior  to  btsK- 
ruptcy     proceedings   under    claiin    of 
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property  in  the  possession  of  the  trustee  is  daimed  by  a  person  who  was  not 
a  party  to  the  bankruptcy  proceedings,  or  any  other  controversy  as  to  dis- 
tribution of  the  estate,  the  court  or  referee  has  no  jurisdiction  to  summarily 
determine  the  ownership  of  such  property.  The  claimant  is  at  least  entitled 
to  a  determination  of  the  claim,  in  judicnal  proceedings  in  which  he  has  had 
an  opportunity  to  appear,  ^^ 

(II)  Claim  of  interest  m  property  in  possession  of  court. —  Where  a  third 
person  claims  an  interest  in  property  in  the  possession  of  the  bankrupt  adjudi* 
cation  and  which  thereupon  passed  into  the  possession  of  the  trustee,  the 
referee  may,  by  summary  proceedings,  require  the  claimant  to  appear  in  the 
bankiruptcy  courts  and  may  adjudicate  the  rights  of  the  parties  in  respect  to 
such  property.^^  This  includes  the  power  to  determine  by  any  valid  mode 
or  procedure  the  validity  of  the  lien  of  a  mortgage  ^^  or  of  a  mechanic's  lien 
on  property  which  is  in  the  possession  of  the  bankruptcy  court,^^  or  the  right 
to  possession  of  leased  premises  in  the  possession  of  the  bankrupt.^^^  Whea 
the  property  of  the  bankrupt,  or  the  fund  resulting  from  the  sale  thereof,  is  ii^ 
the  custody  of  the  court's  officers,  the  court  may  summarily  determine  the  valid* 
ity  of  all  subsisting  liens  thereon.^^ 


•hip,  the  bankruptcy  court  has  not  jnrlsdlctlon, 
by  anmmary  order,  to  compel  the  aheriff  to 
deliver  the  property  to  a  receiver  in  bank- 
ruptcy, liatter  of  Bndnick  &  Co.  (C.  C.  A.,  2d 
Or.),  20  Am.  B.  B.  83,  100  Fed.  003. 

Poefeaslon  of  aaalrnee  or  reeeiver  for  ered- 
liora.— The  bankruptcy  court  has  Jurisdiction, 
by  summary  proceeding,  to  take  from  assignees 
and  reeelTers  for  general  creditors  in  insolvency 
or  winding  up  proceedings,  appointed  within 
four  months  prior  to  the  filing  of  the  petitions 
Sn  bankruptcy,  from  officers  of  courts  attaching 
or  replevying  within  that  time,  and  from  others 
holding  for  the  bankrupt,  properly  claimed  to 
belong  to  the  bankrupt,  and  then  by  virtue  of 
the  possession  thus  taken,  to  determine  adverse 
claims  to  such  property  by  a  like  summary 
proceeding.  But  the  bankruptcy  court  may  not 
thus  take  possession  from  a  receiver  appointed 
by  another  court,  in  a  suit  to  enforce  a  lien 
antedating  the  filing  of  the  petition  in  bank- 
ruptcy, or  thereby  draw  to  itself  Jurisdiction 
•ummarily  to  determine  the  validity  of  such  a 
Hen.  In  re  Bathman  (C.  C.  A.,  8th  Clr.),  29 
Am.  B.  B.  246,  183  Fed.  013. 

142.  Matter  of  Petronio  (C.  C.  A.,  7th  dr.), 
84  Am.  B.  B.  470,  220  Fed.  260. 

Bankruptcy  of  contractor. — A  State  court 
upon  the  bankruptcy  of  a  contractor  has  Juris- 
diction  to  distribute  money  in  the  possession  of 
the  owner.  Gordon-Jones  Const.  Co.  v.  Welder 
<Tez,  Ct.  of  av.  App.),  41  Am.  B.  B.  431,  201 
8.  W*  681. 

148.*  Uatter  of  Secrer  Bros.  Co.  (D.  C,  Mich.), 
80  Am.  B.  B.  660,  243  Fed.  450. 

GlalBft  to  property  In  possession  of  bankrupt 
which  passes  to  trustee. — In  Mound  Mines  Co. 
V.  Hawthorne  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  B. 
242,  178  Fed.  882,  the  court  says:  "The  law  is 
now  settled  that  the  interest  of  a  third  party 
In  property  claimed  to  belong  to  the  bankrupt 
estate  which,  at  the  time  of  the  institution  of 
the  proceedings  in  bankruptcy,  is  in  the  pos- 
soRflfon  of  such  third  person  claiming  an  interest 
therein,  can  only  be  determined  by  an  original 
suit  brought  for  that  purpose,  where,  how- 
ever, property  which  is  in  the  possession  of  a 
bankrupt  at  the  time  of  the  bankruptcy  pro- 
ceedings and  passes  as  a  part  of  his  estate  into 
the  possession  of  the  trustee  in  bankruptcy, 
and  a  third  party  claims  an  interest  therein. 


the  referee  may,  by  a  summary  proeaedlag» 
require  such  third  party  to  appear  in  the  bank* 
ruptcy  court,  present  his  claim,  and  the  referee 
may  adjudicate  the  rights  of  the  parties  la 
respect  thereof.'*  In  re  Bpstein  (C.  C.  A.,  8th 
Cir.),  10  Am.  B.  B.  80,  156  Fed.  42,  in  which  it 
was  held  that  a  court  of  bankruptcy  may,  by 
summary  process,  require  those  who  assert  title 
to,  or  interest  in  property,  which  has  right- 
fully come  into  its  possession  and  control  aa 
part  of  the  bankrupt  estate,  to  present  their 
claims  to  that  court,  and  the  notice  being 
reasonable,  may  proceed  to  adjudicate  tha 
merits  of  such  claima. 

Dower  rights.— A  bankruptcy  court  or  referee 
has  Jurisdiction  to  determine  in  a  summary 
proceeding  the  inchoate  right  of  dower  of  the 
widow  of  the  bankrupt  under  an  agreement  be* 
tween  her  and  the  trustee  by  which  the  latter 
agreed  to  pay  her  not  less  than  a  certain 
amount  upon  the  sale  of  the  property.  Matter 
of  Dialogue  ft  Son  (D.  C,  N.  J.),  80  Am.  B.  B. 
70,  241  Fed.  20a 

144.  Galbraith  v.  Grocery  Co.  (C.  C.  A.,  8th 
Cir.),  82  Am.  B.  B.  752,  210  Fed.  842;  Matter  of 
Bast  Stroudsburg,  etc.,  Co.  (D.  C,  Pa.),  41  Am. 
B.  B.  67,  248  Fed.  850. 

145.  Mechanic's  lien. — The  bankruptcy  court 
has  Jurisdiction  to  pasa  upon  the  valdity  of 
mechanics*  liens  on  property  of  the  bankrupt 
which  has  come  Into  the  possession  of  the 
court.  Matter  of  Kligerman  (D.  C,  Pa.),  83 
Am.  B.  B.  C08,  210  Fed.  758. 

14Sa.  Lawhead  v.  Monroe  BuUdlng  Co.  (C.  C. 
A.,  Cth  Cir.),  41  Am.  B.  B.  800,  252  Fed.  758. 

146.  Iiicns  on  fundd — ^Whcre  a  claimant  of  logs 
also  claimed  by  the  receiver  In  bankruptcy 
agrees  to  remove  and  sell  the  logs,  advance 
expenses  and  value  of  liens  and  after  deduct- 
ing said  amount  and  proper  compensation  pay 
the  balance  to  the  receiver  or  their  successors, 
and  also  agrees  to  submit  the  question  of 
ownership  to  the  court  having  Jurisdiction,  the 
bankruptcy  court  has  Jurisdiction  of  the  fund 
and  may  summarily  determine  the  ownership. 
(See  Am.  B.  B.  Digest,  I  6S7.)  Matter  of 
Schmiek  Handle  &  liUmber  Co.  (D.  C,  Mc),  87 
Am.  B.  B.  404,  233  Fed.  446. 

Doiermtnatlon  as  to  liens. — ^After  property 
of  a  bankrupt  which  is  in  his  possession  at 
the   time   of  his   bankruptcy   has   come  within 
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(III)  Constructive  possession. —  The  rule  which  gives  the  baiLkraptx7 
oourt  exclusive  jurisdiction  to  determine  claims  to  property  in  its  custody  is 
not  limited  to  actual  possession,  but  extends  to  constructive  possession  as  well, 
including  property  held  not  only  by  but  for  the  bankrupt"^  Where  property 
is  not  capable  of  tangible  or  actual  physical  custody,  constructive  possession 
will  suffice  to  confer  summary  jurisdiction  upon  llie  bankruptcy  court  in 
respect  to  sujch  property,  as  for  instance  where  the  bankrupt  was  possessed  of 
a  seat  in  a  stock  exchange  and  according  to  the  rules  of  whicK  proceedings 
must  be  taken  to  complete  a  transfer  thereof;  in  sudi  a  case  the  seat  passed 
to  the  bankruptcy  court  subject  to  the  required  transfer  and  the  court  may 
summarily  direct  the  necessary  action  to  be  taken  to  complete  the  transfer.^^ 
And  also  in  the  case  of  grain  or  other  property  stored  in  a  wardiouse  or  in  tbe 
possession  of  a  bailee.^^  If  the  properly  claimed  was  in  the  possession  of  an 
agent  of  the  bankrupt,  it  will  be  deemed  to  have  been  transferred  to  the  pos- 
session, of  the  trustee  and  the  bankruptcy  court  may  exercise  summary  juri8di^ 
tion  over  it.^^    And  property  in  the  hands  of  an  <^cer  of  a  bankrupt  corpon- 


the  jnrifldiction  and  custody  of  the  bank- 
rupt^ court  by  virtue  of  the  filing  of  the 
petition  in  bankruptcy  and  his  subsequent 
adjudication,  a  creditor  holding  a  lien  or 
security  deed  cannot  thereafter  acquire  title 
to  the  property  or  the  possession  thereof  so 
as  thereby  to  become  an  adverse  claimant,  so 
that  his  rights  if  any  so  acquired  may  not 
be  inquired  into  and  determined  by  a  sum- 
mary proceeding.    Cohen  t.  Nixon  k  Wright 

<D.  a,  Ga.)»  37  Am.  B.  R.  S46. 

.  147.  Orinoco  Iron  Co.  v.  Metzel  (C.  C.  A., 
6th  Cir.),  36  Am.  B.  R.  247,  230  Fed.  40, 
citing  Mueller  y.  Nugent,  IS4  U.  8.  1,  14, 
17,  7  Am.  B.  R.  224,  46  L.  Ed.  406;  Whitney 
▼.  Wenman,  108  U.  S.  639,  14  Am.  B.  R.  46; 
LaamiB  v.  Prentice,  234  U.  S.  208,  266,  82 
Am.  B.  R.  651>;  Thomas  ▼.  Woods  (C.  C.  A., 
8th  Cir.),  28  Am.  B.  R.  132,  173  Fed.  686, 
690;  Clay  y.  Waters  (C.  C.  A.,  8th  Cir.),  24 
Am.  B.  R.  293,  178  Fed.  386,  892;  In  re 
Schennerhom  (C.  C.  A.,  8th  Cir.),  10  Am. 
B.  R.  607,  146  Fed.  341-2;  CDeU  v.  Boyden 
(C.  C.  A.,  6th  Cir.)»  17  Am.  B.  R.  761,  160 
Fed.  731,  787;  liatter  of  GcttUeb  (D.  C,  N.  T.), 
40  Am.  B.  R.  247;  Board  of  Road  Cbmrs.  t.  Keil 
(C.  C.  A.,  eth  Cir.)t  44  Am.  B.  R.  259,  259  Fed. 
76;  Matter  of  Diamond's  Estate  (C.  C.  A.,  6th 
Cir.),  44  Am.  B.  R.  208,  260  Fed.  70. 

Oonstmetlye    possessloB    IneufllcleDi^— -In    the 

case  of  In  re  Bathman  (C.  C.  A.,  8th  Cir.),  26 
Am.  B.  R.  246,  18S  Fed.  913,  the  court  said: 
"If  the  commencement  of  bankruptcy  proceed- 
ings without  more,  without  any  act  of  the 
bankruptcy  court,  or  any  of  its  officers,  to 
giTe  notice  to  adverse  claimants,  or  to  reduce 
the  property  claimed  to  belong  to  the  bankrupt 
to  the  possession  of  the  officers  of  that  court 
as  his  property  gires  it  constructlTe  possession, 
and  hence  a  legal  custody  that  enables  it  to 
determine  by  summary  proceedings  the  merits 
of  adverse  claims  to  Bens  and  titles  to  such 
property  in  the  actual  possession  of  others,  then 
no  case  could  ever  arise  in  which  any  other 
court  could  have  jurisdiction  by  plenary  suit 
to  determine  the  merits  of  such  claims,  for 
in  every  case  a  bankruptcy  proceeding  is 
commenced  and  the  only  ground  on  which  the 
jurisdiction     to     determine     summarily     the 


merits  of  such  claims  is  sustained,  b  thit 
the  bankruptcy  court's  l^al  custody  of  thi 
property  excludes  the  jurisdiction  of  ervy 
other  court  and  gives  it  tiie  power  to  de* 
termine  summarily  all  daims  to  liens  upoB« 
or  interests  in,  the  pruperty  in  sn<&  ciutodj. 
But  this  theory  flies  in  the  face  of  thesettlsl 
rule  repeatedlv  announced  by  the  Suprems 
Court  that  the  actual  possession  1^  tk 
bankruptcy  court  is  the  indispenssMe  oos- 
dition  of  its  exclusive  and  of  its  mnamuj 
.Jurisdiction  here." 

148.  (XDeU  V.  Boyden  (C.  C.  A.,  0tt 
Cir.),  17  Am.  B.  R.  761,  160  Fed.  731;  Pl^i 
y.  Edmunds,  187  U.  S.  696,  9  Am.  B.  R.  S77. 
47  L.  Ed.  818.  See  also  Oparhawk  r. 
Terices,  142  U.  a  1,  86  Ll  Ed.  916;  Hyds  r. 
Woods,  94  U.  6.  623,  24  L.  Ed.  264;  Is  n 
Ketchum,  1  Fed.  840. 

140.  Herbert  v.  Crawford,  228  U.  S.  904, 
67  L.  Ed.  800;  Bftbbit  t.  Dntcher,  216  U.  & 
102,  23  Am.  Bw  R.  619,  64  Ll  Ed.  402;  Hitter 
of  Wegmon  Piano  C6.  (D.  C,  N.  T.),  36 
Am.  B.  R.  210,  228  Fed.  60. 

ise.  GaTllan  t.  Lngo  (D.  C.  Porte  Bleo),  • 
Am.  B.  B.  326,  0  P.  R.  Fed.  344.  ^^ 

PosseeelOB  ef  ageat.— Mueller  t.  Nngest  I" 
U.  8.  1,  7  Am.  B.  B.  224,  46  L.  Bd.  406,  when  It 
appeared  thst  the  property  of  the  banknipt «» 
in  the  hands  of  the  third  person  before  the  fUlas 
of  the  petition  In  bankruptcy,  as  an  agent  of  tbf 
bankrupt,  and  in  respect  to  which  he  asserted  m 
adverse  claim;  it  was  held  that  the  bau* 
ruptcy  court  (had  power,  by  summary  pro- 
ceeding, to  compel  the  surrender  of  th* 
property  to  the  trustee. 

Where  a  third  party  doea  not  admit  tbtt 
he  is  entitled  to  the  possession  of  propeitx 
and  makes  no  claim  to  title  thereto,  he  017 
not  object  to  the  exercise  of  emnmary  jon^ 
diction  by  a  court  of  bankruptcy  in  attempt* 
ing  to  trace  into  hb  hands  property  of  tk0 
buikrupt,  where  such  property  or  Its  pro* 
ceeds  are  traced  through  the  hands  of  the 
bankrupt  into  the  possession  of  the  9^^ 
The  trustee  may  demand  that  the  agent  bi^ 
compelled  to  make  good  or  aeeount  for  tb» 


%  28.b.] 


SUMMABY    JUBISDIOTION. 


64& 


tion  which  belongs  to  the  corporation  may  be  summarily  seized  by  an  officer 
of  the  conrt^  and  thereupon  comes  into  tiie  possession  of  the  conrt  so  as  to 
authorize  the  exercise  of  summary  jurisdiction  by  the  courl^^ 

(IV)  Unauthorized  suarender  of  possession. —  The  jurisdiction  to  proceed 
summarily  is  not  lost  by  the  unauthorized  surrender  of  possession  by  officers 
of  the  court  or  by  seizure  of  the  property  by  an  adverse  daimanL'^  If 
property  of  the  bankrupt,  once  in  the  possession  of  the  court,  has  been  sold  by 
the  trustee  without  authority  the  court  may  summarily  direct  the  return  of 
such  property.^^ 

(V)  Possession  under  attachment  avnvUed  by  adjudication. —  Where  the 
claim  of  possession  as  against  the  trustee's  right  of  possession  is  based  solely 
on  an  attachment  lien  which  is  annulled  by  the  adjudication  in  bankruptc^y 
the  person  or  officer  so  in  possession  holds  as  bailee  for  the  trustee^  and  may 
be  required  to  deliver  the  property  by  summary  order  issued  from  the  bank- 
ruptcy court  ^** 

(VI)  Property  wrongfully  retained;  fraudulent  transfers. —  If  property 
of  the  bankrupt  is  wrongfully  withheld  or  is  fraudulently  and  illegally 


bankrupt's  property.  In  re  Fogelman  (D. 
C,  N.  Y.),  26  Am.  B.  R.  742,  188  Fed.  756. 

Officer  of  twnkmpt  oorporatloiL — The  dis- 
triot  court  has  jurisdiction  to  order  an 
officer  of  a  liankrupt  corporation  to  turn 
over  property  of  sudi  corporation,  which  he 
holds  without  himself  making  any  adverse 
claim  to  it.  In  re  Brockton  Ideal  Shoe  Co. 
(C.  C  A.,  2d  CTir.),  29  Am.  B.  R.  846,  202 
Fed.  199. 

iBsnrance  policy  in  possession  of  hank« 
rapt's  wife. —  Where  it  appears  that  bank- 
rupt's wife  had  in  her  possession  a  policy 
of  insurance  taken  out  by  bankrupt  on  his 
life  and  that  she  had  paid  premiums  on  said 
policy  with  money  which  she  herself  had 
earned,  the  bankrupt  should  not  be  required 
by  summary  order  to  surrender  such  policy, 
but  he  should  only^  be  req[uired  to  asogn  ta 
his  trustee  in  writing  his  rights  thereunder. 
In  re  Loveland  (C.  C.  A.,  1st  Cir.),  29  Am. 
B.  R.  ff60,  200  Fed.  186. 

151.  Le  Master  v.  Spencer  (C.  O.  A.,  8th 
Cir.),  29  Am.  B.  R.  264,  203  Fed.  210,  in 
which  case  it  was  held  that  where  upon  the 
arrest  of  the  secretary,  treasurer  and  general 
manager  of  a  corporation  upon  a  criminal 
^arffe,  a  large  sum  of  money,  yaluable 
Jeweury  and  other  property  was  found  tqKUi 
his  person,  and  the  marshal,  acting  under  a 
special  warrant  issued  upon  the  application 
<n  creditors  petitioning  for  the  oorporation'to 
adjudication  in  l)aiilruptev»  seised  sndi 
property  in  the  custody  ox  uie  sheriff  as  as- 
sets of  the  alleged  bankrupt,  the  distriet 
court  had  jurisdiction  to  determine  the 
claim  of  the  accused  to  such  property.  Com- 
pare Matter  of  Marquette,  Inc.  (C.  C.  A.,  2d 
Cir.),  42  Am.  B.  R.  555,  254  Fed.  419. 

15S.  In  re  Bchermerhom  (C.  C.  A.,  8th  Cir.). 
16  Am.  B.  B.  607, 145  Fed.  841.  Bee  also  Whitney 
Y.  Wenman,  198  U.  S.  539,  14  Am.  B.  B.  45,  49  L. 
Bd.  1167;  MneUer  y.  Nagent,  184  U.  S.  1,  7  Am. 
B.  B.  224,  46  L.  Ed.  406;  White  y.  Schloerb,  178 
U.  B.  642,  4  Am.  B.  B.  178,  44  L.  Bd.  1188; 
Chauncey  y.  Dyke  Bros.  (C.  C.  A.,  8th  Cir.),  9 
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Am.  !B.  R.  444,  110  Fed.  1;  In  re  Corbeti 
(D.  C,  Wia),  5  Am.  B.  R.  224,  104  Fed. 
872;  In  re  Bose  Shoe  Mfg.  Co.  (C.  C.  A., 
2d  Cir.),  21  Aul  B.  R.  725,  168  Fed.  39, 
holding  that  where,  imder  a  claim  of  owner- 
ship, were  is  taken  from  the  possession  of 
a  receiver  property  held  by  him  as  nart  of 
the  bankrupt's  estate,  the  court  of  bank- 
ruptcy has  jiirisdiction  to  compel  its  return 
by  summary  order,  and  may  adjudicate  all 
eUima  relating  thereto. 

Fnudnlent  transfer  of  assets  to  corpora- 
tioiiy  formed  by  allesed  bankrupt,  during  the 
four  months'  perioa,  for  purpose  of  avoid- 

ai^  odministratioo  in  bankruptcy  does  not 
ect  summary  jurisdiction.  Matt^  of 
Berkowitz  (Ref.,  N.  J.),  22  Am.  B.  R.  227. 

168.  Matter  of  Monsarrat  (D.  C,  Hawaii), 
25  Am.  B.  R.  815. 

Unanthoxised  sunender  by  receiT«r.-— 
Where  the  court  had  possession  of  the  prop- 
erty, and  jurisdiction  to  hear  and  detennine 
the  interests  of  those  claiming  a  lien  thereon* 
or  ownership  thereof,  such  jurisdiction  can- 
not be  ousted  by  a  surrenaer  of  the  prop* 
erty  without  the  authority  of  the  court. 
Whitn^  y.  Wenman,  198  U.  &  539,  668,  14 
Am.  B.  R.  46,  49  L.  Ed.  1167;  In  re  Baa- 
douine  (C.  C  A.,  2d  Cir.),  3  Aul  K  R.  <US1, 
666,  101  Ped.  674. 

104.  Staunton  ▼.  Wooden  (C  CL  A.,  Mi 
<ar.),  24  Am.  B.  B.  736,  179  Fed.  61;  In 
re  Grassier  (0.  OL  A..  9th  Cir.)«  18  Am*  Bw 
H.  694,  154  Fed.  478.  Compare  Martin  ▼. 
OUver  (a  a  A.,  8th  dr.),  43  Am.  B.  R. 
739,  260  F^  89. 

Possession  of  property  attached.— An  at- 
tachment upon  property  is  discharged  by 
the  debtor's  adjudication  as  a  bankrupt. 
The  adjudication  operates  as  seizure  of 
the  attached  property  which  is  in  cutodia 
Uffia  from  that  time,  and  the  title  thereto 
passes  to  the  trustee.  The  possession  of  the 
sheriff  under  the  attachment  is  that  of  the 
bankruptcy  court.  In  re  Walsh  Bros.  (D. 
a,  la.),  20  Am.  B.  R.  472,  159  Fed.  660. 
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retained  by  a  third  party,  he  may  be  compelled  summarily  to  Burrender  it  to 
the  tmstea^^  If  it  be  asserted  that  a  third  person  is  in  fraudulent  possessioiL 
of  property  belonging  to  the  bankrupt,  it  should  be  clearly  shown  that  soch 
property  may  be  sufficiently  identified  to  enable  the  proper  officer  to  take  it 
into  his  possession*^'^  If  property  fraudulently  transferred  by  the  bankrupt 
fubsequent  ot  the  adjudication,  is  sold  or  mingled  with  the  vendee^s  property 
so  as  not  to  be  capable  of  identification^  the  court  may  direct  the  vendee  to 
restore  the  value  of  the  goods.^^  It  does  not  foUow  that  a  bankrupt  or  a 
third  party  may  be  summarily  ordered  to  deliver  property  to  the  tmstee, 
because  such  properly  was  conveyed  within  the  four  months^  period,  wifli 
alleged  intent  to  defraud  creditors;  it  may  be  that  the  transferee  has  a  valid 
claim  to  such  property,  notwithstanding  such  transfer;  it  should  appear  that 
the  possession  and  control  of  the  property  is  in  the  bankrupt  or  in  one  who 
holds  for  him  or  in  his  right''"  Even  diou^  the  possession  of  the  adverse 
claimant  is  merely  colorable  and  founded  upon  a  preposterous  daim,  the 
trustee  may  not  proceed  summarily,  but  the  party  claiming  possession  should 
be  heard  in  defense  of  such  possession.''^  Property  in  the  possession  of  a  third 
person  cannot  be  recovered  summarily  on  the  mere  suspicion  raised  by  the  haste 
with  which  the  property  was  sold  and  delivered  immediately  preceding  bank- 
ruptcy.^*^ 


1S6.  In  re  Famoas  dothing  Co.  (D.  C, 
K.  Y.),  24  Am.  B.  R.  780,  170  Fed.  1,016; 
American  Trust  Co.  of  Pittsburgh  v.  Wallis 
(C.  C.  A.,  dd  dr.),  11  Am.  B.  R.  860,  126 
Fed.  464;  In  re  Friedman  (D.  C.,  K.  T.), 
18  Am.  B.  R.  712,  168  Fed.  980;  Matter  of 
Risnek,  Shapiro  &  Co.  (D.  C,  N.  Y.),  80  Am.  B. 
K.  S16,  246  Fed.  879. 

Siimmary  proceedlnse  to  reeover  soode  held 
for  bankrupt's  benefit.—- The  bankruptcy  court 
has  Jurisdiction  to  summarily  determine 
-whether  certain  specified  goods  are  the  prop- 
erty of  an  alleged  bankrupt  and  are  being  with- 
held from  his  receiyer  by  a  person  who  Is 
merely  the  bankrupt  under  another  name,  and 
for  that  purpose  may  issue  process  and  call 
before  it  the  necessary  parties  and  witnesses. 
In  re  Franklin  Suit  &  Skirt  Co.  (D.  C,  Pa.),  28 
Am.  B.  R.  278,  177  Fed.  691. 

Gift  of  balance  of  earnings  to  wife  after 
payment  of  faniUy  expenses. — In  a  summary 
proceeding  by  a  trustee  In  bankruptcy  to  re- 
cover moneys  deposited  in  bank  and  invested 
In  shares  of  stock  of  building  associations  It 
appeared  that  the  bankrupt  had  an  agreement 
with  his  wife  under  which  he  placed  most  of  his 
earnings  In  her  possession  and  gave  her  the 
balance  after  she  paid  the  famUy  expenses. 
Held,  that  an  order  compelling  payment  to  the 
trustee  of  a  portion  of  the  moneys  deposited  In 
the  name  of  the  wife  should  be  affirmed.  Court- 
ney V.  Shea  (C.  C.  A,  6th  Cir.),  84  Am.  B.  R. 
753.  226  Fed.  858. 

Borden  of  proof.—- Where,  in  proceedings 
against  a  third  person  to  recover  money  belong- 
ing to  the  bankrupt  which  the  third  person 
has  withheld  from  the  trustee,  the  moneys  are 
traced  into  the  hands  of  the  third  person,  the 
burden  is  upon  him  to  account  therefor.  Mat- 
ter of  Musics  (D.  C,  N.  Y.),  44  Am.  B.  R.  628, 
288  Fed.  166. 

156.  In  re  Jackier    (D.  C,  Pft.),  24  Am. 

B.  R.  790,  170  Fed.  720. 

167.  In  re  Denson  (D.  C.,  Ala.),  %B  Am.  B. 
R.  158,  105  Fed.  854. 

168.  In  re  Nisenson  (D.  C,  K.  J.),  24  An. 
B.  R.  015,  182  Fed.  012. 

Ooiporfttft  ttodc  isgned  ia  ea^duoft  fat 


property  of  banknipt. —  Where  more  than. 
four  months  prior  to  the  filing  of  a  petition 
against  him,  a  bankrupt  had  tranaf erred  his 
property  to  a  corporation  in  exchange  fcr 
stock,  a  portion  of  which  was  issued  to 
others,  such  stockholders  should  not  be  pro- 
ceeded against  summarily  to  have  their  stock 
turned  over  to  the  trustee  in  baakraptey  as 
the  property  of  the  bankrupt's  estate,  on  the 
theory  that  the  original  transfer  by  the 
bankrupt  of  his  property  to  the  corporattaa 
in  exchange  for  stock  was  fraudulent,  bat 
the  issue  should  be  determined  in  a  plenary 
suit  by  the  trustee,  even  if  objection  to  the 
jurisdiction  of  the  bankruptcy  court  he 
deemed  waived  by  answering  to  the  merits, 
it  appearing  that  various  other  transactiona, 
involving  the  rights  of  an  infant,  required 
determination  in  passing  upon  the  Talidity 
of  the  stockholders'  claim  of  title.  In  re 
Mills  (D.  C,  K  T.),  25  Am.  B.  B.  278,  179 
Fed.  400. 

169.  Matter  of  Vyse  (D.  C,  N.  Y.).  24 
Am.  B.  R,  378,  220  Fed.  727;  In  re  Fried- 
man, (C.  C  A.,  2d  Cir.),  20  Am.  B.  R.  37, 
161  Fed.  260;  In  re  Siegel  (D.  C,  K.  Y.>,  21 
Am.  B.  R,  154,  164  Fed.  550.  If  a  claim  of 
title  is  fairly  interposed,  then  a  plenary  sBlt 
is  necessary.  In  re  Bacon  (C  C.  A.,  2d  Clr.)» 
31  Am.  B.  R  777,  210  Fed.  129. 

160.  Matter  of  Lummuns  (D.  C,  6a.),  32 
Am.  B.  R.  740,  214  Fed.  801,  In  which  the 
court  held  that  where  a  creditor  porchaaea 
property  from  a  bankrupt  on  the  day  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
with  the  intention  of  applying  it  on  his  sie- 
count,  and  takes  possession  thereof,  he  is 
an  adverse  claimant,  and  the  bankruptey 
court  has  no  jurisdiction  to  sumniarily  de- 
termine his  rt^its  on  an  application  by  the 
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(Vn)  What  eoTistitutes  posgession  of  courf.— Property  is  in  posaeseion  of 
the  court  ^en  ftu  officer  of  the  court  is  in  poeaeeaion,  whether  emih  officer  be 
a  trustee,  a  receiver,  or  any  other  judicial  representative. *''  The  teat  of  the 
^jiunmary  jurisdictios  is  that  the  court  of  bai^mptcy,  through  the  act  of  ita 
officers,  Buch  aa  referees,  receivera  or  trueteee,  haa  ta^en  poaaeaaion  of  the  res 
as  the  property  of  the  bankrupt"* 

(VTII)  When  poesession  takea  effect;  filing  peHtion  as  notice. —  Upon  the 
filing  of  a  petition  in  bankruptcy,  followed  by  adjudioation,  the  property  in  the 
possession  of  the  bankrupt  of  which  he  claims  the  ownerahip  passes  at  once 
into  the  custody  of  the  court  of  bankruptcy  and  becomes  subject  to  its  juria- 
diction."*  It  has  been  expreealy  stated  in  a  number  of  cases  tiiat  the  property 
of  the  bankrupt,  after  the  filing  of  the  'petition  against  him  and  before  adjudi- 
cation thereon,  is  in  cusiodia  hgia;  that  from  that  time  it  becomes  subject  to 
the  prehensory  power  of  the  court  and  the  bankrupt  or  his  creditors  cannot 
take  any  action  in  respect  to  it.^**  This  principle  is  based  upon  the  often- 
repeated  statement  that  the  filing  of  a  petition  is  a  caveat  to  all  the  world,  and 
is  in  fact  an  injunction  and  attachmoit.^"'  Bat  it  applies  only  to  parties  who 
have  no  aubstantial  claim  to  a  lieoi  upon  or  title  to  the  pn^wrty  of  the  bank- 


r«c«tveta  of  tbe  bankru 


.t  rranklln  Lumbar  C  _     _     _ 

n  Am.  B.  B.  U3,  M6,  14T  Fed.  852;  In  re  ItendH 
(D.  C.  Pa.),  II  Am.  B.  U.  521,  B23,  IW  Fed.  014; 
rrosbr  T.  SpMU,  9S  Me.  M2,  U  Am.  B.  R.  013, 
GT  Atl  881 :  ICcFtrlBSd  CHrrlua  Co.  t.  SoUna* 
ID.  C,  La.),  e  Am.  B.  B,  ^L  lOe  Fed.  US, 
holding  that  a  tbiDfr  Is  la  cu&ioila  lagUi  wbcn 
tt  la  ibown  tbat  It  baa  been  and  la  anbject  to 
tba  official  ciutodj  of  a  Judicial  eiecutWa 
•fflcer  In  purauance  of  bla  eiecntlon  of  ■  leial 

Wkere  bauikiapt'*  reeolTcr  actually  obtBlned 
poaaeaalDD  of  Booda  at  tha  very  iDcepClou  of  ■ 
•ontioreray  concernliiK  the  title  thereto  aod 
tbe;  TemaJned  In  bla  poaacaaloD  and  that  of  the 
trnatee  until  aold  br  order  of  the  eonrt  and 
canaent  of  aU  partlea.  alaee  which  time  tbe 
trnalea  held  the  proceed!,  the  bankraptcT  court 
bad  joriadlctloD  to  determino  the  title  to  the 
foodi  In  Bummar?  proceedlDsa.  Balaburg  t. 
Blackford  (C.  C.  A.,  4tb  Clr.).  29  Am.  B.  R.  120. 
SOI  Fed.  as,  affr.  2T  Am.  B.  B.  S4,  190  Fed.  D3. 

P«ieHlen  of  books  af  Bee«nBt.~--The  phjalcal 
paeaeMlOD  by  a  recelrer  or  trnatee  of  tbe  booka 
ef  aceoant  of  a  baakmpt  bItb  him. 
eonatrnctlve  pogaeaston  of  tbe  onpald 
therein  recorded:  be  tbercb;  obtains  au  tar 
Indicia  of  paBaeHBlon  that  DsuaUy  accompanies 
the  tranafer  of  properly  of  that  cbaiacter  from 
the  bankrupt  Hatter  of  Gottlieb  <D.  C,  N. 
Y.),  40  Am.  B.   B.  24T,  245  Fed.  139. 

PTDperty  emnlnc  Into  pssaesalsn  of  oOloer*  by 
aCTeement.—  BoIllngBworth      i      Whitney      Co.. 
Petitioner  (C.  C.  A.,  lat  Clr.),  SB  '-    "    ' 
242  Fed.  753. 

PoBBfBslon  of  oonteated  elaln*  agalnat  alleged 
■tockholdera  1b  not  ancb  posaesBlon  by  the 
bankruptcy  court  aa  to  glTe  It  Jnrladlctlon  of 
a  Bult  Id  eqnlty  to  enforce  tbe  unconditional 
liability  of  the  stockholdera  for  nopald  aab- 
acripttens.  Kelley  T.  QUI  IV.  6.  Sap.  Ct.).  40 
Am.  B.  B.  121,  38  Snp.  Ct.  S8. 

Id.  Teat  of  SBBUBUT  JnriedleUiui.— In  tbe 
WM  Of  In  re  RathmKU  (C.  C.  A..  8th  Ctr.],  SS 
Am.  B.  R.  240,  IM  Fed.  MS,  the  court  dted  tbe 
•aa««  of  Ifnrphy  t.  John  RofTman  Co.,  211  U. 
a.  H6S,  21  Am.  B.  B.  48T.  63  L,  Bd.  S2T:  Whttnay 
T  Wenman.  198  U.  B.  B39.  14  Am.  B.  B.  4fl,  40 
L.  Bd.  Ilff7:  White  T.  Bchloerb,  1T8  TI.  8.  B4S. 
4  Am.  B.  B.  1T8,  44  T,.  Bd.  IIRS,  and  aald; 
"It  Is  the  taking  posMSslon  of  tbe  property 
!•  tbe   property   of  the   bankrupt,   by  the  act 


referee,  a  receiver  or  a  trnstve. 

touchstone    of    ICa    aummary    Jorladlctlon, 

inleaa  Indeed   tbe   declaration  of  Che  Buprema 
■  ■      -  ■■■-         Butcher,   210  D.   8.    192,  1" 


Court  In  Babble   ..   —   ..  _. ,  _ 

_..   .:".  _:  '         ."    402,  deprlvea  It  of  the 

power  to  acquire  thla  anmmary  Jurladletlou  to 
determine  adverse  claims  to  liens  upon  and 
titles  to  property  of  the  bankrupt,  created  by 
raortgagea  and  conTcyancea  made  prior  to  the 
flllDg  of  the  petition  In  bankruptcy,  and  ereu 
by  acquiring  poHseBBlon  of  the  property."  BiM 
also  Iilatter  of  Mld-Talley  Coal  Co.  (D.  C„  Pa.), 
42  Am.  B.  R.  301.  SGI  Fed.  BIG. 

MoMTB  eeUeeted  by  third  peraoa  ra  aMOvalB 
HBlsiied  to  hlB^-Hatter  of  Gottlieb  ID.  C.  N. 
Y.).  40  Am.  B.  R.  SIT,  S4S  Fed.  ISO. 

lU.  In  re  Ontman  &  Wenk  (D.  C.  N.  Y.).  8 
Am.  S.  R.  TS3,  114  Fed.  1.009;  Id  r«  Granite  City 
Bank  (C.  C.  A.,  etb  dr.).  14  Am.  B.  R.  404,  18T 
Fed.  SIS:  In  re  Hobbe   (D.  C.  W.  Ta.).  14  Am. 

B.  R.  S44.  14G  Fed.  211;  In  re  Scbermerhorn  (C. 

C.  A.,  Bib  Clr.),  IS  Am.  B.  B.  SOT,  140  Fed.  341, 
where  the  court  eald:  "Upon  tbe  flllog  of  a 
petition  m  bankruptcy,  foUowed  by  an  adjndl- 

the   possession   of  tbe 
.    claims   tbe   ownership 

,_ Into  the  custody  of  tbe  court  of 

bankruptcy,  and  becomes  subiect  to  Its  Juris- 
diction to  determine,  by  plenary  action  or  anm- 
mary proceeding,  as  tbe  nature  of  the  case 
demands,    «U    ad  Terse    or    conflicting    clalmti 

... ._      _..-... .    „ ^,    yg„.     ,_.     .^-. 


B.  R.  078.       Frlece   i 


Bactmefls   (Ind.   App.  Ct.), 


I  Am.  B.   R.  6«i. 


Bank  (C.  C.  A  .  ^i).  nr.),  14  Am,  B.  R.  404,  137 
Fed.  8IH,  B—  11^^-  Mutter  of  Leleb  (D.  C.  111.). 
31  Am.  B.  k  l-n,  3)9  Fed,  48C:  Williams  ■> 
Noyes  A  Swu-r  MfR.  Co  (Sop.  Ct..  Mc),  112 
Me.  406.  SB  .\ii,.  It.  E.  SOS.  02  Atl.  *82:  Oavlian 
V.  Lnjo  <p.  C..   Tirlo  Rico).  SO  Am,  B    R.  !2fl, 

IW.  UneUM'  r.'NnceDt,  184  TI.  B.  1.  7  Am.  B. 
R.  224,  4«  L.  Id.  tan.  Thla  declaration  ian 
been  repeated  Id  a  great  number  of  cases  with 
tbe  same  effect  and  purpose:  these  eaeea  are 
too  numeroos  to  dte.  See  rsana  dtad  1&  >sta 
under  lectlOD  18. 
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nipt;  as  against  those  who  have  such  clahns  the  filing  of  the  petition  is  nmther 
a  caveat  nor  an  attachment  Until  the  bankruptcy  court  takes  actual  possession 
of  the  property  by  some  act  of  one  of  its  officers^  or  makes  such  claimants 
parties  to  tiie  proceeding  by  some  order  or  process,  or  notice  of  the  proceeding 
comes  to  them,  their  liens,  titles  and  remedies  are  unaffected  thereby  an^  ^ej 
are  strangers  to  the  proceeding.^^  A  bank  may  not  be  required  by  siunmaiy 
order  to  turn  over  to  the  trustee  in  bankruptcy  of  a  depositor,  ihe  amount 
paid  by  it  on  checks  subsequent  to  the  filing  of  a  bankruptcy  petition  against 
such  depositor,  of  which  it  had  no  actujd  notica^^  The  principle  above 
declared  was  never  intended  to  prevent  the  consummation  of  Intimate  business 
transactions  which  were  being  conducted  at  the  time  a  petition  was  filed 
against  one  or  the  other  of  the  parties  to  such  transaction.^^  But  where  a 
bankrupt,  after  the  filing  of  a  petition  against  him,  but  before  the  court  had 
come  into  actual  possession  of  the  estate,  pays  a  bona  fide  debt  out  of  the 
assets,  to  a  creditor  who  had  no  notice  of  such  filing,  the  court  may  entertain 

1S6.  In  re  Rathimm  (C.  C.  A.,  8th  Gir.), 
25  Am.  B.  R.  246,  183  Fed.  913,  citing  Jac- 
quith  V.  Bowley,  188  U.  S.  620,  625,  9  Am. 
B.  E.  525,  47  L.  Ed.  620;  York  Mfg.  Co.  V. 
CasaeU,  201  U.  S.  344,  352,  16  Am.  B.  R.  633, 
60  L.  Ed.  782;  Hiscock  ▼.  Varick  Bank  of 
New  Toik,  206  U.  S.  28,  18  Am.  B.  R.  1,  51 
L.  Ed.  945. 

Effect  of  proceedings;  lienors  not  parties. 
-^  Bankrupt^  proceedings  do  not  of  them- 
fidveB  operate  as  an  attadmient  or  sequestra- 
tion in  IJie  sense  of  a  judgment  or  tJie  con- 
ferring of  a  lien,  but  there  is  a  mere  passing 
bj  operation  of  law  of  the  title  of  the  bank- 
rupt to  the  trustee.  Liens  and  encumbrances 
against  the  property  not  avoided  by  the 
bankruptcy  act  remain  unaffected  by  the 
proceedings  except  to  the  extent  to  which  the 
remedy  of  enforcement  is  limited  by  the  prop- 
erty baring  passed  into  the  custody  ol  the 
court.  Until  such  lien  creditors  or  other 
third  persons  with  rights  in  the  property  of 
the  bankrupt  come  into  the  bankruptcy  court 
to  enforce  their  rights  or  are  brought  in  to 
have  the  rights  of  the  trustees  asserted  as 
againrt  them,  they  are  in  no  proper  sense 
parties  to  the  bankruptcy  proceedings.  Mat- 
ter of  Beading  Hat  Mfg.  Co.  (D.  C,  Pa.),  34 
Am.  B.  R.  884,  224  Fed.  786. 

M«n«7  paid  over  on  exeentlon  lale  after  flllnir 
of  petition  but  prior  to  adjudication,  cannot 
b«  recovered  In  summary  proceeding.  Matter 
of  Coz-Rackley  Co.  (D.  C,  N.  Car.),  40  Am.  B. 
R.  487,  245  Fed.  867. 

167.  Applleatlon  of  principle  where  bank  mtyn 
ebeok  drawn  hy  bankrupt. — In  the  casp  of  Mat- 
ter of  Eottl  (C.  C.  A.,  2d  ar.),  26  Am.  B.  R.  234, 
186  Fed.  84,  the  court  eald:  "Of  course  the 
trustee  can  after  adjudication,  and  the  receiver 
before,  compel  the  surrender  of  assets  In  the 
possession  of  the  bankrupt,  or  of  the  allerred 
bankrupt,  or  of  any  one  for  him.  As  to  such 
persons,  the  fllin^r  of  the  petition  may  be  a 
caveat,  attachment  and  injunction.  Mueller  v. 
Nugent,  184  IT.  S.  1,  7  Am.  B.  R.  224,  46  L.  Bd. 
400,  was  Just  such  a  case.  The  bankrupt  had 
presented  to  his  son  the  proceeds  of  substanti- 
ally all  his  property  Immediately  before  the 
petition  was  filed.  In  summary  proceeding, 
b«fore  the  referee,  to  make  the  son  surrender 
these  moneys,  he  merely  denied  Jurisdiction  that 


he  had  received  them  before  the  petition 
filed."  (The  court  then  quoted  at  lengtli  from 
the  opinion  of  Chief  Justice  Fuller  in  sack 
case) :  " .  .  .  We  thinlc  this  language  waa 
never  intended  to  be  applied  to  a  bank  whick 
has  honestly  paid  chedcs  to  the  depoeitofs 
without  notice  that  any  petition  in  htjokr 
ruptcy  has  been  filed  against  him  and  wlio 
may  never  be  adjudicated  a  bankmpt  at  alL* 
168.  Legitimate  business  tranaactloin.— 
In  the  case  of  Matter  of  Murtena  (C.  GL  A., 
2d  Cir.),  15  Am.  B.  B.  362,  142  Fed.  446, 
75  C.  O.  A.  548,  the  court  said:  ** Under 
the  former  act  there  were  many  deciaicai» 
that  a  lien  previously  acquired  eonld  not  be 
enforced  subsequent  to  the  commenoemeBt  of 
the  proceeding,  except  with  the  permiaaion  of 
the  oankruptc^  court.  The  Supreme  Coortk 
however,  refused  to  sanction  these  decisions^ 
and  held  that  the  lienor  was  entitled  to  per- 
fect his  title  and  enforce  hia  righta  aa  thov^ 
no  proceeding  had  been  commenced.  Egrster 
▼.  Oaff,  91  U.  S.  621,  23  L.  Ed.  403;  JeroiM 
V.  McCarter,  94  U.  S.  734,  24  L.  Ed.  136. 
The  change  in  the  present  act,  by  whidi  the 
trustee's  title  is  that  onlv  whidi  eodsfca  ai 
the  date  of  the  adjudication,  remorea  any 
uncertainty  which  aroae  under  the  act  of 
1867.  It  waa,  intended,  we  think,  to  permit 
all  legitimate  business  transactions  between 
a  debtor  and  those  dealing  with  him  to  be 
carried  out  and  consummated  as  freely  nntil 
he  has  been  adjudicated  a  bankmpt  as  though 
no  proceedings  were  pending.  In  many  cases 
the  proceeding  against  an  alleged  banhrupt 
is  unfounded,  and  for  this  and  other  reasons 
never  culminates  in  an  adjudication.  While 
the  filing  of  a  petition  in  bankruptcy   is  a 

caveat  to  all  the  world,  the  notice  ous^ht  not 
to  have  the  effect  of  paralyzing:  all  busiaesa 
dealings  with  the  debtor,  or  to  prevent  lienors 
or  pledgees  from  enforcing  their  contracts. 
This  is  its  practical  effect  if  the  ri^bta  and 
remedies  of  all  concerned  are  in  suspense  until 
it  can  be  ascertained  whether  an  adjndlcatlon 
is  or  is  not  to  follow  th«»  romme»>'*em»nt  of  tb«* 
proceed?  nsr."  Compare  Edison  Electric  Tllim. 
To.  V.  TIbbAttH  (P.  C.  A..  1st  ar.).  »  Am.  B 
R.  «40.  2n   Pod    4(8. 
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summary  proceedings  to  recover  such  payment ^^  In  any  event  whether  the 
property  vests  at  the  time  of  the  filing  of  the  petition  or  upon  the  adjudication 
the  possession  of  the  bankrupt  becomes  that  of  the  court  and  from  either  of 
fluch  times  the  court  may  proceed  summarily  in  respect  to  the  property  of 
the  bankrupt"^  "^    ^  '' 

(IX)  Claim  against  batik  deposits  or  securities  pledged. —  The  claim  of 
a  bank  to  ordinary  deposits  made  by  a  bankrupt^  based  on  an  alleged  right  to 
offset  notes  of  the  bankrupt,  will  generally  be  held  to  be  adverse,  and  the 
biUik  is  entitled  to  a  determination  of  the  claim  in  a  plenary  suit.^^  But  a 
summary  proceeding  may  be  maintained  against  a  bank  to  compel  it  to  turn 
over  funds  received  from  the  bankrupt  upon  deposit  after  the  filing  of  the  pe- 
tition.^^^*  Where  securities  are  pledged  for  the  payment  of  a  debt  owing  by  the 
bankrupt,  and  are  in  the  possession  of  the  pledgee  at  the  time  of  the  adjudica- 
tion and  other  parties  assert  a  claim  to  such  securities  the  claim  is  adverse,  and 
the  referee  may  not  summarily  determine  the  right  of  the  trustee  to  the  pos- 
session of  the  securities.    The  claimants  are  entitled  to  the  benefit  of  a  plenary 

8Uit>" 

(X)  Extent  of  jurisdiction. —  The  jurisdiction  pertains  to  the  hearing  and 
determination  of  all  adverse  claims  involving  title  and  possession  or  control 
of  property  which  is  in  possession  of  the  trustee  as  assets  of  the  estate.^''' 
Wherever  a  receiver  in  bankruptcy  is  directed  by  the  court  to  sell  assets  in  his 
possession,  the  parties  concerned  in  the  sale  are  subject  to  the  summary  juris- 
diction of  the  court,  and  the  court  may  direct  the  manner  of  the  completion 
of  the  contract."* 

(4)  ExEEciBE  OF  SUMMARY  juBisDioTiON. —  If  the  property  proceeded 
against  be  not  held  adversely,  that  is,  if  it  be  either  actually  or  constructively  *^ 
in  the  possession  of  the  court,  summary  process  may  issue  in  -the  exercise  of  the 
court's  lawful  jurisdiction  in  respect  thereto.    It  will  thus  be  noticed  that  the 


lea.  Matter  of  R.  ft  W.  Skirt  Co.   (C.  C. 

A.»  8d  Oir.),  34  Am.  B.  R.  353,  222  Fed.  256. 

170.  In  re  Kleinhans  ( D.  C,  N.  Y. ) ,  7  Am. 

B.  R.  605,  113  Fed.  107;  Bryan  v.  Bem- 
heimer,  181  U.  S.  188,  6  Am.  B.  R.  623,  45 
L.  Bd.  814;   In  re  Davis  Tailoring  Co.    (D. 

C,  N.  J.),  16  Am.  B.  R.  486,  144  Fed.  286, 
where  it  appeared  that  four  days  prior  to 
the  filing  of  a  petition  against  the  bankrupt 
property  was  purchased  from  him  and  it  was 
held  that  the  question  as  to  the  title  of  the 
property  could  not  be  adjudicated  summarily 
by  the  district  court. 

Recovery  from  third  pexson. —  A  summary 
proceeding  to  recover  allied  assets  from  the 
poesession  of  a  third  person  cannot  he  trans- 
formed by  the  bankruptcy  court  Into  a  suit  to 
Ret  aside  several  transactions,  either  as  prefer- 
ences or  as  fraudulent  asrreements,  and  where 
Buch  allef^ed  assets  are  In  the  actual  and  ex- 
clnsive  possession  of  such  third  person,  under 
a  claim  of  title  that  is  supported  by  a  prood 
deal  of  evidence  the  sole  r<>medy  of  the  receiver 
or  trustee  In  bankruptcy  is  a  plenary  suit;  In 
re  Glenn  (D.  C,  Pa.),  85  Am.  B.  B.  800,  180 
Fed.  664. 

171.  First  National  Bank  of  Thomasvllle  v. 
Hopkins  (C.  C.  A.,  6th  Cir.),  29  Am.  B.  R.  434, 
199  Fed.  873. 

171a.  Reed  v.  Barnett  National  Bank  (C.  C. 
A.,  6th  Clr.),  41  Am.  B.  R.  410.  200  Fed.  983. 

17t.  In  re  Bacon  (D.  C.  N.  Y.),  28  Am. 
B.  R.  665,  106  Fed.  086,  holding  that  where 
the  evidence  in  a  proceedincr  bronprht  by  the 
trustee  to  redeem  certain  stock,  claimed  by  a 
bank    under    a    pledge    as    collateral    security 


subject  to  the  rights  of  a  prior  pledgee  who^ 
since  the  stock  was  pledged,  has  had  phyBical 
possession  thereof,  as  well  as  the  litigation 
h£ul  between  the  trustee  and  the  bank,  dis- 
closed the  existence  of  an  advers-  claim,  the 
bank  was  entitled  to  the  benefit  of  a  plenary 
suit;  and  the  bank  which  challenged  the 
jurisdiction  of  the  referee  upon  its  appear- 
ance, did  not  waive  such  objection,  nor  con- 
fer jurisdiction  upon  the  referee  by  pleading 
to  the  merits. 

173.  Bear  Gulch  Placer  Mining  Qo.  t. 
Walsh  (D.  C,  Mont.),  28  Am.  B.  R.  724.  198 
Fed.  351,  holding  that  a  suit  in  equity  seek- 
ing to  quiet  title  to  an  electric  power  and 
li^t  plant,  erected  without  consent  by  tmnk- 
rupt  upon  land  of  the  complainant,  to  the 
land  covered  thereby,  and  also  to  a  water 
ditch,  all  of  which  are  in  the  possession  of 
bankrupt's  trustee  as  assets,  will  not  be 
treated  as  independent  and  original,  but  as 
merely  ancillary  to'  the  bankruptcy  proceed- 

Insrs  and  the  bill  as  merely  a  petition  therein, 
asserting  and  seeking  determination  of  a  claim 
to  property  in  the  custody  of  the  court;  and 
In  such  proceedings  the  bankruptcy  court  has 
full  Jurisdiction  to  render  a  final  judgment  or 
decree  binding  the  parties. 

174.  Mason  v.  Wolkowlch  (C.  C.  A.,  1st  Clr.), 
17  Am.  B.  R.  709,  150  Fed.  609. 

175.  See  cases  cited  under  preceding  heading 
"(HI)  Constructive  possession.** 
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question  also  hinges  npon  the  natore  of  the  daim  as  adverse  and  this  in  tun 
is  controlled  by  tiie  determination  as  to  where  the  possession  lies.  The  cut 
of  Bardes  v.  Bank  ^^®  effeetuallj  limited  the  ezeieise  of  jnriadiction  by  the 
district  court  over  plenary  suits  for  the  recovery  of  property  adversely  Iield. 
The  amendment  of  1903  eliminated  this  limitation.  As  we  have  seen  the 
only  diange  accomplished  by  this  amendment  is  to  give  jurisdiction  of  soits 
at  law  and  in  equity  to  recover  property  to  the  district  ooarts.  Beginniif 
with  White  v.  Schloerb/"  where  Ae  property  was  taken  in  replevin  from  4e 
custody  of  the  court  after  an  adjudication,  and  continuing  throu^  Biyan  t. 
Bemheimer/^^  which  held  the  vendee  of  a  general  assignee  within  four  monda 
of  the  bankruptcy,  and  with  knowledge  of  its  existence,  amenable  to  somiDaij 
process,  to  Mueller  v.  Nugent/'"^  which  declared  the  bankrupt's  son,  to  whom, 
just  prior  to  bankruptcy,  he  had  delivered  a  large  amount  of  property  viiick 
he  refused  to  restore  to  the  trustee,  not  an  adverse  claimant,  the  Supreme  Court 
has  already  supplied  a  chain  of  precedents  which  limit  its  broad  doctrine  in 
Bardes  v.  BanL  The  case  of  Louisville  Trust  Co.  v.  Comingor^  standi 
by  itself,  and,  while  seeming  to  limit  Bryan  v.  Bemheimer,  when  carefull; 
read,  reaffirms  it ;  the  holding  of  the  general  assignee  there  being  not  strictlj 
as  assignee,  in  other  words,  as  agent  for  the  bankrupt,  but  rather  as  an  indi- 
vidual having  acquired  title  lawfully  and  without  notice,  and  thus  constroo- 
tively,  if  not  actually,  adverse.  Eadi  of  these  decisions  turns  on  whether  the 
defendant  is  '^  an  adverse  claimant."  Bardes  v.  Bank  was  a  lightning  flash, 
like  Eyster  v.  Gaff  under  the  other  law,  and  cleared  the  atmosphere  on  thii 
puzzling  question  of  summary  jurisdiction ;  but  it  was  not  necessaiy  to  anj 
of  the  many  recent  decisions  against  summary  process,  thou^  usually  assigned 
as  the  reason  for  the  ruling.^^  The  jurisdiction  to  proceed  summarily  doabtlM 
exists  as  much  now  as  it  did  before  Bryan  v.  Bernheimer  was  decided.  It  it 
not  a  question  of  jurisdiction,  but  rather  of  comity  and  discretion.^^  In  faeti 
like  those  in  White  v.  Schloerb,  Bryan  v.  Bemheimer,  and  Mueller  v.  Nngent, 
it  should  be  exercised.  In  other  facts,  amounting  to  an  adverse  holding  under 
a  l^al  title  before  the  bankruptcy,  it  usually  will  not ;  as  where  transfers  vera 
made  by  the  bankrupt  two  years  prior  to  filing  the  petition  in  bankruptcj, 
the  court  has  no  jurisdiction  of  an  action  to  set  them  aside  on  the  ground  of 
fraud  against  creditors,  without  the  consent  of  the  proposed  defendants.^ 
Having  now  clearly  the  right  to  try  controversies  by  plenary  suit,  the  district 
court  will  be  more  apt  to  assume  and  retain  jurisdiction  which  rests  only  on 


176.  178  U.  S.  524,  4  Am.  B.  R.  163,  44 
L.  Ed.  1176. 

177.  178  U.  S.  542,  4  Am.  B.  R.  178,  44 
L.  Ed.  1175. 

176.  181  U.  S.  188,  5  Am.  B.  R.  623,  45 
L.  Ed.  814.  Compare  Smith  v.  Belford  (C.  C. 
A.,  6th  Cir.),  6  Am.  B.  R.  291,  106  Fed.  658. 

179.  184  U.  S.  1,  7  Am.  B.  R.  224,  46  L. 
Bd.  405,  revg.  s.  c.  below  (C.  C.  A.,  6th  Cir.), 
5  Am.  B.  R.  176,  105  Fed.  681,  which  revd. 
In  re  Nugent  ( D.  C,  Ky. ) ,  4  Am.  B.  R.  747, 
104  Fed.  530.  For  referee's  decision  in  same 
case,  see  N.  B.  N.  Rep.  714. 

180.  184  U.  S.  18,  7  Am.  B.  R.  421,  46  L. 
Ed.  413,  affg.  Sinsheimer  ▼.  Simonson  (C.  C. 
A.,  6th  Oir.),  5  Am.  B.  R.  537,  107  Fed.  698. 
Am  to  right  of  bankruptcy  ooort  to  require  as- 
signee to  account  for  property  oomiiig  into 


his  hands  under  an  assignment  made  within 
four  months  of  the  assignor's  baskroptefi 
see  Matter  of  Thompson  (D.  C,  N.  Y.),  W 
Am.  B.  R.  242,  122  Fed.  174;  affd.  11  i» 
B.  R.  719,  128  Fed.  676. 

ISl.  See  In  re  San  Gabriel  Sanitorinm  Go 
(C.  O.  A.,  9th  Cir.).  7  Am.  B.  R.  206,  lU 
Fed.  892;  also  In  re  Sheinbaum  (D.  C. 
N.  Y.),  5  Am.  B.  R.  187,  107  Fed.  Wj 
Mueller  v.  Nugent,  184  U.  8.  1,  7  Am.  B.  a 
224,  46  L.  Ed.  406. 

1S8.  See  In  re  Tune  (D.  C,  Ala.),  S  iia* 
B.  R.  285,  116  F>Bd.  906. 

IBS.  Gregory  ▼.  Atkinaon  (D.  C,  Ma),  U 
Am.  B.  R.  496,  127  Fed.  183;  In  re  Dt^ 
Tailoring  Oo.  (D.  C.,  N.  J.),  16  An.  B.  B. 
486,  144  Fed.  286. 
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petition  or  order  to  show  cause  and  appearancefl,"*  and,  where  posBiUe,  con- 
aider  it  as  a  suit  between  the  parties  so  in  conrb  But  the  phrasing  of  any  rule 
generally  applicable  is  impossible. 

g.  Ancillary  jurisdiction. —  A  district  court  has  only  sudi  jurisdiction  as 
is  conferred  by  the  act ;  this  section  only  confers  jurisdiction  to  the  extent  that 
suits  might  have  been  brought  by  the  bankrupt  if  proceedings  in  bankruptcy 
had  not  he&a.  instituted,  and  contains  no  provision  for  auxiliary  or  anciUaiy 
proceedings  in  another  court  of  bankruptcy  in  aid  of  the  baiiruptcy  court 
thaf  made  the  adjudication  and  has  charge  of  the  bankrupt's  estata"*  Thia 
question  has  been  already  discussed  under  §  2,  anie,  and  it  will  there  be  noticed 
that  the  weight  of  authority,  prior  to  the  amenchnent  of  1910,  favored  the 
exercise  of  such  ancillary  jurisdiction  in  special  cases,  when  necessary  to  cany 
into  effect  the  full  purpose  of  the  bankruptcy  act.*^  The  amendment  of  1910 
expressly  authorizes  courts  of  bankruptcy  to  exercise  ancillary  jurisdiction 
over  persons  or  property  within  their  respective  territorial  limits,  in  aid  of 
the  receiver  or  trustee  appointed  in  any  bankruptcy  proceeding  pending  in 
any  other  court  of  bankruptcy.    This  amendment  effectively  disposes  of  any 


IM.  In  re  8teu«r  (B.  C,  Mass.),  5  Am.  B.  R. 
209,  104  Fed.  970.  Bee  In  re  Mnndle  (D.  C,  N. 
T.),  14  Am.  B.  B.  680,  130  Fed.  601. 

FWlnre  to  objeet  to  proeeedlnirs  In  time. — 
Hollin  pre  worth  &  Whitney  Co.,  Petitioners  (C. 
C.  A.,  l8t  ar.),  80  Am.  B.  R.  678,  242  Fed.  758. 

185.  Hull  T.  Burr  (C.  C.  A..  5th  Clr.),  18  Am. 
B.  R.  541,  158  Fed.  046;  In  re  Von  Harts  (C.  C. 
A..  2d  Clr.),  15  Am.  B.  R.  747,  142  Fed.  726. 

A     bankrnptey     court     In     a     dUtrlet     other 

tbaa  that  in  which  the  bankruptcy  proceed- 
inffs  are  pending  baa  no  jurisdiction  to  ap- 
point a  receiver  of  the  property  of  tbe  alleged 
'bankrupt,  except  upon  motion  in  open  court 
upon  sud^  notice  to  the  persons  in  the  actual 
possession  of  property  so  located,  and  to 
tiiose  otherwise  interested  as  will  in  the  cir- 
cumstances constitute  due  process  of  law  as 
required  by  the  Constitution.  Ross-Heeham 
Foundry  Co.  v.  Southern  Car  &  Foundry  Co. 
(D.  C,  Tenn.),  10  Am.  B.  R.  624,  124  Fed. 
403.  In  the  case  of  In  re  Williams  (Dw  C, 
Tenn.),  10  Am.  B.  R.  638,  123  Fed.  321,  it 
was  held  that  a  hankruptcy  court  in  a  district 
ofiier  than  that  in  whidi  the  bankruptcy  pro- 
ceedings are  pending  may  not  grant  an  appli- 
cation for  an  order  for  an  examination  be- 
fore a  referee  of  persons  concerning  the  acts, 
conduct  and  property  of  the  bankrupt  of 
which  it  is  alleged  that  such  persons  have 
knowledge;  such  an  order  should  be  made 
by  the  court  of  bankruptcy  having  charge  of 
the  administration  of  the  estate. 

186.  See  ante,  p.  32;  In  re  Nelson  &  Co. 
(D.  C,  N.  Y.),  18  Am.  B.  R.  66,  149  Fed. 
590;  Babbitt  y.  Dutcher  (Sup.  Ct.),  216 
U.  S.  102,  23  Am.  B.  R.  619,  64  L.  Ed.  402. 
The  amendment  of  |  2  by  the  act  of  1010 
makes  clear  the  right  to  exercise  aneiUary 
jurisdiction. 

Inherent    ancillary    jurisdiction. —  In    the 

•case  of  In  re  Swofford  Bros.  Dry  Goods  Co. 

(D.  C,  Mo.),  25  Am.  B.  R.  282,  287,  180 

Fed.  649,  the  court  said:    "The  jurisdiction 

of  this  court  would  undoubtedly  be  sustained 


upon  etin  broader  grounds*  We  have  seen 
that  a  proceeding  d  bankruptcy  is  a  pro* 
ceeding  in  equity  and  that  for  the  purposes 
of  enforcing  and  protecting  its  jurisdiction 
a  court  of  bankruptcy  has  all  the  inherent 
powers  of  a  court  of  equity.  This  being  the 
case  it  may  be  appealed  to  by  supplemental 
and  ancillary  bill  to  enforce  its  orders,  sus- 
tain its  jurisdiction  and  proteet  parties  be- 
fore it  In  the  enjoyment  of  rights  secured 
through  and'  under  it.  This  is  always  true 
where  jurisdiction  is  reserved  or  still  re- 
tained, and  even  'afterwards  where  the  result 
would  be  a  relitigation  of  the  same  subject 
matter  between  the  same  parties.  An  appeal 
addressed  to  this  power  of  the  court  is  es- 
sentiaUy  supi>lemental  and  anciUarv  in  its 
nature,  and  inheres  in  the  general  equity 
jurisdiction  of  the  court.'' 

In  the  case  of  Staunton  v.  Wooden,  24 
Am.  B.  R.  736,  179  Fed.  61,  it  was  held 
that  the  court  in  which  a  petition  in  bank- 
ruptcy is  filed  has  plenary  jurisdiction  in 
bankruptcy  co-extensive  with  the  United 
States  to  order  and  control  the  disposition 
of  the  bpukrupt's  estate  and  is  vested  with 
jurisdiction  to  detennine  all  liens  Uiereom 
and  all  interest  affecting  11^  but  it  may  not 
by  summary  order  dir^  a  nonresident  to 
deliver  to  the  trustee  property  in  the  pos- 
session of  such  nonresident  outside  the  dis- 
trict. And  in  the  case  of  In  re  Heints  (C. 
C.  A.,  6th  Cir.),  29  Am.  B.  R.  19,  201  Fed. 
339,  it  was  held  that  a  summary  proceeding 
to  collect  property  belonging  to  the  estate 
of  a  bankrupt,  which  is  in  the  possessicm  of 
a  stranger  residing  outside  of  the  territorial 
limits  of  the  court  of  the  original  culjudica- 
tion,  must  be  determined  by  the  court  within 
whose  jurisdiction  the  property  is  located 
and  the  respondent  resides.  And  see,  also. 
In  re  Rathfon  Bros.  (D.  d  Mich.),  29  Aa. 
B.  R.  22,  200  Fed.  108. 


55a  JuBisoiCTioN  OF  United  States  and  State  Coubts.      f  §  ii^ 

conflict  which  may  have  arisen  in  respect  to  the  exercise  of  ancillary  juriBdio- 
tion.  It  makes  clear  the  power  of  the  bankruptcy  court  in  one  district^  to  aid 
by  its  process  the  administration  of  bankrupt  estates,  where  the  proceedings 
were  instituted  in  another  district  The  cases  cited  in  the  note  denying  this 
jurisdiction  are  nullified.  Under  the  scheme  of  the  bankrupt  act  the  diBtriet 
court  of  the  domicile  of  the  bankrupt  takes  jurisdiction  of  the  bankrupt  and 
his  property  wherever  situated,^***  to  administer  it  and  distribute  the  proceeds 
among  the  creditors  according  to  their  respective  rights  and  priorities.  It 
thus  happens  that  there  is  usually  no  necessity  for  tibe  exercise  of  ancillaij 
jurisdiction  by  a  bankruptcy  court.^^ 

1l  Auxiliary  remedies. — A  bankrupt(7  court,  as  a  court  of  equity,  is  com- 
petent to  grant  final  and  auxiliary  reliefs  adapted  to  the  circumstances  of  anj 
case,  however  peculiar,  and,  by  the  bankrupt  act,  it  is  charged  with  the  duty 
to  devise  such  orders  and  judgments  as  may  be  necessary  for  the  enforcement 
thereof. "*  The  amendment  of  1903  has  not  affected  the  jurisdiction  ol  the 
court  in  respect  to  the  different  auxiliary  remedies.  Where  the  right  to  star 
should  have  been  exercised  before  Bardes  v.  Bank  it  should  be  exercised  mm, 
the  amendments  having  accomplished  no  diange  here.'^  So  also  of  orden  to 
show  cause  resulting  in  contempt ^^  The  question  is  not  one  of  jurisdiction, 
but  of  comity,  of  propriety.  The  court  can,  but  often  ahould  not^  If  i^ 
bankrupt  had  the  title  at  the  time  of  the  bankruptcy,  it  has  the  jurisdiction 
and  may  assert  it.  If  the  court,  throu^  its  officers^  had  acquired  peaceaU^ 
possession  of  the  property,  under  such  conditions  as  to  place  it  and  the  proceeds 
thereof  in  custodia  legis,  it  may  determine  the  ownership  of  such  properly  and 
proceeds,^^  and  the  relative  priorities  of  conflicting  claims  thereto.^  Like- 
wise, too,  of  that  much  mooted  question  whether  a  district  court  can  aosh 
marily  bring  in  a  stranger  who  has  a  lien  on  the  bankrupt's  property  and  dete^ 
mine  its  validity,  against  his  protest^^    If  the  bankrupt  had  not  the  titl^ 


IMm,  Board  of  Boad  Comri.  t.  KoU  (C.  C.  A., 
6th  Clr.),  44  Am.  B.  R.  259.  209  Fed.  76. 

187.  In  re  Granite  City  Bank  (C.  C.  A.,  8th 
ar.),  14  Am.  B.  B.  404,  137  Fed.  SIS;  Hartman 
T.  Swiger  (D.  C.  W.  Ta.),  8S  Am.  B.  R.  369.  210 
Fed.  IW6.  citing  CoUler  on  Bankruptcy  (10th 
Ed.),  406,  480.  Compare  Matter  of  Blnetetn  (D. 
€..  N.  Y.>,  40  Am.  B.  B.  607,  246  Fed.  ISO; 
Matter  of  Patterson  (D.  C,  Teun.),  40  Am. 
B.  R.  646,  247  Fed.  678. 

188.  In  re  Coffey  (Ref.,  N.  Y.),  10  Am.  B.  R. 
148;  Matter  of  Ohio  Copper  Mining  Co.  (D.  C, 
N.  T.),  80  Am.  B.  R.  284.  241  Fed.  711. 

CompeUlns  evrrender  of  rold  bonds. — Where 
a  Judgment  has  been  entered  in  an  action  by 
trustee  in  bankruptcy  declaring  a  trust  mort- 
gage securing  bonds  of  the  bankrupt  Illegal, 
the  bankruptcy  court  may  compel  the  bond- 
holders to  surrender  such  bonds  to  the  trustee 
in  bankruptcy.  Matter  of  Franklin  Brewing 
Co.  (D.  C,  N.  Y.),  43  Am.  B.  R.  Ill,  264  Fe£ 
010. 

189.  See  In  re  Currier  (Ref.,  N.  Y.),  6  Am.  B. 
R.  630.  And  compare,  for  an  extreme  and,  since 
Bryan  t.  Bernhelmer,  doubtful  authority.  In  re 
Seebold  (C.  C.  A..  6th  Clr.),  5  Am.  B.  R.  888, 
106  Fed.  010. 

100.  As  to  stays  generaUy,  see  discusaiona 
under  Sections  Two  and  Eleven  of  this  work. 

191.  See  discussion  uiider  Sections  Two  and 
Forty-one  of  this  work. 

192.  Thus,  compare  In  re  Young  (C.  C.  A.,  8th 
Oir.),  7  Am-  B.  R.  14.  Ill  Fed.  158.  reviewing 
and  affg.  In  re  Bender  (D.  C.  Ark.),  6  Am.  B. 
R.  632,  106  Fed.  878;  also,  In  re  Green  (D.  C, 
Pa.).  6  Am.  B.  R.  270.  108  Fed.  616;  In  re 
Sheinbaum  (D.  C,  N.  Y.).  5  Am.  B.  R.  187.  107 
Fed.  247:  In  re  Moore   (D.  C,  W.  Va.).  6  Am. 


B.  B.  161,  104  Fed.  800;  In  ra  Macon  Sask.  ett. 
Co.  (D.  <?..  Ga.),  7  Am.  B.  R.  68,  111  Fed.  i& 
revd.  8  Am.  B.  R.  28.  118  Fed.  48S:  Bssch  ▼ 
Macon  Grocei^  Co.  (C.  C.  A..  Sth  dr.),  8  Ab 
B.  R.  761.  116  Fed.  143,  suggests  a  way  t» 
assert  a  provisional  remedy  against  an  advtf* 
claimant  Indirectly. 

198.  In  re  Rogers  (C  C  A.,  Ttb  Clr.),  U  Am. 
B.  R.  70,  126  Fed.  160:  Havena  &  Geddes  0»  I 
Pierek  (C.  C.  A.,  7th  Clr.),  0  Am.  B.  B.  5«,  130 
Fed.  244;  In  re  Antigo  Screen  Door  Go.  (C  C 
A.,  7th  Cir.),  10  Am.  B.  B.  300,  123  Fed.  Stf- 
Crosby  ▼.  Spear,  08  Me.  642,  11  Am.  B.  B<  ^^ 
67  Atl.  881;  In  re  Leeds  Woolen  MUIi  (D-  ^ 
Tenn.),  12  Am.  B.  R.  136,  120  Fed.  02S^  boldiof 
that  the  possession  once  being  obtained,  tke 
court's  authority  and  control  accompanies  tk« 
property  whenever  it  Is.  without  its  coneeat 
taken  into  the  possession  of  another:  Ib^JJ 
£®?<>5£.<^-  C-  ^-  2d  Cir.).  10  Am.  B.  R  7.  la 
Fed.  8^2;  In  re  Rochford  (C.  C.  A..  8th  (3r.) 
10  Am.  B.  R.  608,  124  Fed.  182. 

194.  Chauncey  t.  Dyke  Brog.  (C  G  A« 
8th  Cir.),  0  Am.  B.  R.  444,  119  Fed.  L 

195.  For  one  of  tlie  earliest  and  wtX 
vigorous  caseB  in  favor  of  assertin;  racl 
jurisdiction,  see  (barter  v.  Hobbs  (D.  C^ 
Ind.),  1  Am.  B.  R.  215,  92  Fed.  594;  abo,  • 
chain  of  cases  holding  the  same  waj.  ^^ 
on  differing  facts;  for  one  of  the  V^ 
reasoned,  see  In  re  Kellofiqg  (D.  C,  N.  Y.K 
7  Am.  B.  R.  623,  113  Fed.  120,  affg.  6  Anw 
B.  R.  380;  as  to  right  to  determine  oontio* 
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as  in  the  case  of  chattel  mortgages  in  New  York/^  its  jurisdiction  is  doubtful ; 
and  surely  not  if  both  title  were  vested  in,  and  res  were  in  the  possession  of, 
tlie  mortgagee.  Further,  if  the  court  has  such  jurisdiction^  the  referee  has 
also.^*^  Cases  will  arise  where  it  should  be  exercised.  But,  in  the  long  run, 
unless  it  is  absolutely  essential  to  preserve  assets  or  carry  out  the  purposes  of 
the  act,  a  summary  disposition  of  such  controversies  in  the  proceeding,  and 
not  by  suit,  should  not  be  asked.^®®  Even  a  lienor  having  a  lien  on  property 
vested  in,  and  in  the  possession  of,  the  trustee  is  generally  an  adverse  claim- 
ants^ The  analogies  of  the  statute  seem  to  entitle  him,  if  he  desires,  to  a 
plenary  suit;  and  the  district  court  will  be  slow  to  take  it  from  him.  This 
view  is  strengthened  by  the  fact  that  this  law,  unlike  its  predecessor,^  con- 
tains  no  clause  authorizing  the  trustee  to  sell  incumbered  property  free  from 
existing  liens.  The  true  test  here  is  the  same  as  that  which  applies  where  a 
stay  or  order  to  show  cause  which  may  result  in  contempt  is  asked ;  a  test  suffi- 
ciently indicated  in  the  preceding  paragraphs.  Of  course,  what  goes  before 
does  not  in  any  way  limit  the  right  of  ti^e  court  to  take  possession  summarily 
of  the  property  of  an  alleged  bankrupt  which  is  found  in  his  possession  or  that 
of  his  agent.^  This  section  does  not  authorize  a  Federal  court  to  entertain 
a  bill  in  equity  at  the  instance  of  a  simple  contract  creditor  to  set  aside  an 
alleged  fraudulent  conveyance.^*'*  But  the  court  may  entertain  a  suit  by  the 
trustee  to  set  aside  a  mortgage  on  lands  in  his  possession  because  given  within 
four  months  prior  to  bankruptcy.*^  Auxiliary  proceedings  for  the  protection 
of  the  assets  of  the  bankrupt  should  be  brought  in  the  district  court  of  the 
district  in  which  the  proceedings  are  pending.*^ 


y.  jmasDiCTioN  of  state  cousts. 

By  subsection  b  of  this  section  suit  by  the  trustee  must  be  brought  in  the 
<!0urt6  where  the  bankrupt  might  have  brought  or  prosecuted  them  if  proceed- 
ings in  bankruptcy  had  not  been  instituted,  unless  by  the  consent  of  the  pro- 
posed defendants,  except  such  suits  for  the  recovery  of  property  as  are  within 
the  provisions  of  §§  60-b,  67-e  and  7<Xe.  This  provision  requires  in  certain 
instances  suits  to  be  brought  by  the  trustee  in  respect  to  the  bankrupt's  property 
in  a  State  court  and  in  other  instances  confers  concurrent  jurisdiction  upon 


Tersies  between  lienors  holdingmechanica' 
Ucnft,  flee  In  re  Hobba  (D.  C,  W.  V*.),  16 
Am.  6.  R.  544,  145  Fed.  211. 

196.  Bank  v.  Jones,  4  N.  Y.  497;  Blake 
▼.  Cbrbett,  120  N.  Y.  327,  24  N.  E.  477. 

197.  See  {  38-a(4)  and  Mueller  ▼.  Nugent, 
184  U.  S.  1,  7  Am.  B.  R.  224,  46  L.  Ed.  405; 
In  re  Drayton  (D.  C,  Wis.),  13  Am.  B.  R. 
602,  135  Fed.  883;  In  re  Platteville  Foundry 
A  Machine  Co.  (I>.  C,  Wis.),  17  Am.  B.  R. 
291,  147  Fed.  828. 

198.  In  re  Rochford   (C.  C.  A.,  8th  dr.), 
10  Am.  B.  R.  608,  124  Fed.  182;  In  re  Moody 
(D.  C,  Iowa),  12  Am.  B.  R.  718,  131  Fed. 
£26. 

199.  In  re  Rochford  (C.  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  608,  124  Fed.  182.  Compare 
MarshaU  ▼.  Knox,  83  U.  S.  551,  121  L.  Ed. 
481.  See  also  Burbank  y.  Bigelow,  92  U.  8. 
179,  23  L.  Ed.  542. 

900.  R.  S.,  i  5076. 


801.  Compare  under  ||  3  and  69. 
809.  Viquesney  ▼.   Allen    (C.    C.   A.,   4th 
Cir.),  12  Am.  B.  R.  402,  131  Fed.  21. 

803.  In  re  McMahon  (C.  0.  A.,  6th  dr.), 
17  Am.  B.  R.  «30,  147  Fed.  686. 

804.  In  re  Williams  (D.  C,  Ark.),  9  Am. 

B.  R.  741,  120  Fed.  38;  RossMeeham 
Foundry  Co.  v.  Southern  Car  &  F.  Co.   (D. 

C,  Tenn.),  10  Am.  B.  R.  624,  124  Fed.  403. 
In  the  case  of  Henderson  ▼.  Denious,  (C.  O. 
A.,  8th  Cir.),  26  Am.  B.  R.  226,  186  Fed.  100, 
it  was  held  that  where  the  jurisdiction  of 
the  district  court  in  respect  to  a  proceeding 
in  bankruptcy  had  been  duly  established,  the 
parties  therein  are  concluded  by  an  order 
made  by  the  court,  as  to  aU  questions  prop- 
erly considered  in  such  court;  that  such  order 
possesses  all  the  attributes  of  finality  ac- 
corded to  domestic  judgment,  emanating  from 
eoorts  of  general,  original  jurisdiction. 
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such  courts.  It  has  been  held  that  ''  any  State  court  which  would  have  liad 
jurisdiction  had  not  bankruptcy  intervened "  now  has  concurrent  jurisdic- 
tion ***  of  any  suit  which  can  be  brought  by  the  trustee  in  the  district  court** 
ThuS;  such  a  court  has  jurisdiction,  not  only  to  set  aside  a  preference,  to  annul 
a  lien  other  than  throu^  legal  proceedings,  and  to  recover  back  propeztr 
fraudulently  transferred,^  by  the  specific  words  of  the  act,  but  it  also  has^ 
to  the  same  end,  such  jurisdiction  as  may  be  conferred  on  it  by  the  State  law. 
The  jurisdiction  conferred  upon  a  State  court  is  limited  to  that  conferred  upon 
such  court  by  State  statutes;  reference  must  be  had  to  such  statutes  and  the 
cases  thereunder  to  determine  such  jurisdiction.^^  State  courts  have  juri8di^ 
tion  in  suits  between  a  trustee  in  bankruptcy  and  third  parties  asserting  ri^ts 
in  property  claimed  by  the  trustee  as  belonging  to  the  estate  of  the  bankrupt"* 
It  has  been  held  that  a  State  court  has  jurisdiction  of  a  plenary  suit  by  an 
adverse  claimant  to  establish  a  lien  on  property  in  the  trustee's  possession.™ 
If,  at  the  time  of  the  bankruptcy,  a  suit  or  proceeding  is  pending  in  the  State 
court,  of  which  the  Federal  court  might  otherwise  have  jurisdiction,  the 
adjudication  does  not  oust  the  State  court  of  jurisdiction.*^^  The  State  conrt 
can  proceed  unless  stayed.  This  is  peculiarly  true  of  actions  in  rem.  In 
respect  to  such  actions  the  court  which  first  takes  the  property  into  its  costodv 


tOS.  This  has  been  doubted.  See  Lyon  t. 
Clark,  2  N.  B.  N.  Rep.  782.  But  consultFreneh 
T.  Smith  (Sup.  Ct,  Minn.),  81  Minn.  341,  4  Am. 
B.  R.  786,  84  N.  W.  44;  Bindseil  v.  Smith  (Ch. 
N.  J.),  61  N.  J.  Bq.  654.  5  Am.  B.  B.  40,  47  Atl. 
456;  Des  Moines  Say.  Bank  t.  Morgan  Jewelry 
Co.,  123  Iowa  482,  12  Am.  B.  R.  781;  Breckons 
T.  Snyder,  211  Pa.  St.  176,  15  Am.  B.  R.  112,  60 
Atl.  575;  Linstroth  Wagon  Co.  t.  BaUew  (C.  C. 
A.,  5th  Cir.),  18  Am.  B.  R.  23,  22,  liO  Fed.  960; 
Union  Banking  Co.  ▼.  Troscott  Boat  Mfg.  Co. 
(Mich.  Sup.  Ct.),  36  Am.  B.  B.  175,  155  N.  W. 
717. 

206.  Under  If  60-b,  67-e  and  70-e.  See  Drew 
T.  Myers,  81  Nebr.  750,  22  Am.  B.  B.  656,  116  N. 
W.  781. 

207.  Robinson  y.  White  (D.  C,  Ind.),  8  Am. 
B.  R.  88,  07  Fed.  33. 

206.  Section  818  of  the  Georgia  Code  (1896) 
While  authorizing  a  bill  in  chancery  to  subject 
to  the  payment  of  his  debts  property  fraudu- 
lently conveyed  by  a  debtor,  does  not  authorise 
the  setting  aside  of  a  conveyance  which  operates 
only  as  a  preference  under  the  bankruptcy  act 
•f  1898,  and  the  remedy  given  by  said  act 
authorising  the  trustee  to  pursue  property  con- 
veyed as  a  preference  in  any  State  court  having 
Jurisdiction,  In  the  absence  of  bankruptcy, 
afTords  relief  in  the  State  court  against  those 
conveyances  only,  which  would  be  invalid  under 
the  laws  of  the  State.  Reed  v.  Wallace,  145 
Ala.  209,  21  Am.  B.  R.  839,  40  So.  407. 

209.  Lyttle  v.  National  Surety  Co.  (Ct.  of 
App.,  D.  C),  43  D.  C.  App.  130,  33  Am.  B.  R. 
750;  Gray  v.  Arnot  (N.  Dak.  Sup.  Ct.),  31  N. 
Dak.  *  461,  36  Am.  B.  R.  704,  164  N.  W.  268; 
Scott  V.  GiUespie  (Kan.  Sup.  Ct.),  42  Am.  B.  R. 
608,  176  Pac.  132. 

Where  a  trustee  voluntarily  submits  himself 
and  his  rights  to  the  jurisdiction  of  a  State 
court  having  jurisdiction  of  the  subject  matter 
of  the  controversy,  he  becomes  bound  by  the 
adjudication  whether  the  position  of  the  State 
eourt  is  favorable  or  unfavorable  to  him.  Com- 
mercial Trust  Co.  Y.  Drayton  (N.  J.  Ct.  of  Brr. 
ft  App.),  42  Am.  B.  R.  625,  105  AU.  241. 

Partition  action. — ^A  proceeding  by  a  trustee 
against  the  bankrupt's  wife  for  partition  should 
be  brought  in  a  State  court.  Harlin  r.  Amer- 
ican Trust  Co,  (Ind.  App.  Ct.),  41  Am.  B.  R. 
401,  110  N.  B.  20. 


Rights  of  Intervener. — In  an  action  by  a  tnu- 
tee  to  recover  a  sum  alleged  to  be  doe  to  the 
bankrupt  brought  in  the  State  court  that  court 
has,  at  least,  concurrent  jurisdiction  to  deter 
mine  the  right  of  an  intervener  to  the  fund  and 
to  apportion  the  fund,  when  a  part  thereof  Is 
found  to  belong  to  such  intervener,  between  tbe 
intervener  and  the  trustee.  Tennyson  v.  Beggi 
(Sup.  Ct.,  Cal),  41  Am.  B.  R.  07,  168  Pac.  140. 

210.  Skilton  V.  Codington,  185  N.  Y.  80,  15  Ad. 
B.  B.  810,  77  N.  B.  790;  Crosby  r.  Miller  (a 
App^  CoL),  27  App.  D.  C.  481,  16  Am.  B.  R.  806. 
34  W.  L.  R.  820. 

As  to  Jarlsdlctlon  of  State  oovrt  to  entertiia 
action  to  set  aside  alleged  voidable  trsjufer, 
notwithstanding  adjudication  of  bankraptcr- 
Bryan  v.  Madden,  109  N.  Y.  App.  DIv.  876b  1^ 
Am.  B.  R.  388,  96  N.  Y.  Supp.  465. 

Controversy  between  third  party  and  trsftce. 
— The  title  to  real  property,  claimed  la  good 
faith  by  a  third  party  and  also  by  the  triutee 
in  bankruptcy  of  one  holding  the  mere  naked 
possession  but  never  actually  taken  pot- 
session  of  by  the  bankruptcy  court,  may  bo 
determined  by  a  plenary  suit  in  the  State  eonit 
by  such  third  party.  Peters  ▼.  Bowers  ((Mo* 
Sup.  Ct.),  37  Am.  B.  R.  485,  158  Pac.  IIOL 

211.  In  re  Glrdes  (D.  C,  Ohio),  4  Am.  B.  B. 
340,  102  Fed.  318;  In  re  English  (C.  C  A,  2d 
Cir.),  11  Am.  B.  R.  674,  127  Fed.  040;  Matter  of 
Bay  City  Irrigation  Co.  (D.  C,  Tex.).  14  Am. 
B.  R.  870,  135  Fed.  860;  Pietri  v.  Wells  (La 
Sup.  Ct.),  137  La.  1087,  36  Am.  B.  R.  106»  69  So. 
847;  McLoughlin  v.  Knop  (D.  C.  La.),  82  An- 
B.  R.  682,  214  Fed.  260;  Matter  of  Wilkintburf. 
etc..  District  (Sup.  Ct.,  Ps.),  284  Ps.  St  .213. 
32  Am.  B.  B.  856,  83  AU.  410. 

Proceeding  for  enforcement  af  liens.— A  vA^ 
in  a  State  court  to  foreclose  a  mortgage  or  to 
enforce  liens  against  specific  property,  com- 
menced before  a  petition  in  bankruptcy  is  filed 
against  the  mortgagor,  may  be  presented  by 
the  State  court  without  Interference  from  tte 
court  of  bankruptcy.  Tube  City  Mining  * 
Milling  Co.  v.  Otterson  (Aris.  Sup.  a.),  16  Arii- 
305,  36  Am.  B.  R.  600,  146  Pac.  203. 

212.  In  re  Russell  (C.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  658,  101  Fed.  248;  In  re  Chambers  (D.  C. 
R.  I.),  8  Am.  B.  R.  537,  98  Fed.  86S;  Sontlietii 
I-oan  A  Trust  Co.  v.  Benbow  (D.  C,  N.  Ci')- 
3  Am.  B.    R.  9,  90   Fed.  614:   Keegsn  v.  Klnf 
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retaiiiB  it^"  The  rule  is  that  ''  oonaidermg  the  peeoliar  charaoter  of  our  gov* 
emment  and  keeping  in  view  the  forbearanoe  whioh  oonrts  of  ooH)rdiuuit 
jurisdiction  exercise  towards  each  other,  it  follows  &at  the  court  which  first 
obtains  the  lawful  jurisdiction  over  the  subject  matter  of  a  controversy  must 
by  the  other  courts  be  permitted  to  proceed  therein  to  final  judgment''^' 
Where  the  property  in  controversy  is  rij^tfully  in  possession  of  a  State  court 
or  its  officers  prior  to  a  period  of  four  numQis  before  a  petition  is  filed,  the 
adjudication  of  bankruptcy  does  not  deprive  the  State  court  of  a  right  to 
continue  in  possession  of  such  property,  or  of  its  jurisdiction  to  determine  the 


(D.  C,  Ind.),  S  Am.  B.  R.  70,  06  Fed.  708;  In 
re  Lemmon  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  B. 
2dl«  112  Fed.  296;  Crosby  t.  Spear,  96  Me.  642, 
11  Am.  B.  U.  613,  57  AtL  881,  holding  that  an 
action  of  replevin  cannot  be  commenced  and 
maintained  against  a  trnstee  to  recover  prop- 
erty In  the  possesBlon  of  the  bankrupt  at  the 
time  of  the  adjudication;  Pletri  t.  Wells  (Ija. 
Sup.  Ct.),  137  La.  1067,  36  Am.  B.  R.  106,  69 
So.  847;  Union  Banking  Co.  v.  Trnacott  Mfg. 
Co.  (Bilch.  Sup.  Ct),  86  Am.  B.  R.  176,  166  N. 
W.  717;  Blatter  of  United  Grocery  Co.  (D.  C, 
Fla.),  89  Am.  B.  R.  601,  239  Fed.  1016;  Charak 
T.  Durphee  (D.  C,  Mass.),  42  Am.  B.  R.  HO,  262 
Fed.  880. 

Foreeloenre  of  mortgage^— The  fact  that  a 
State  court  has  taken  poaeeeaion  of  real  eatate 
through  a  receiver  appointed   by  it  does   not 

J  movent  a  bankruptcy  court  from  proceeding  to 
oredoae  a  mortgage  on  the  same  property. 
Brown  v.  Crawford  (D.  C,  Ore.),  42  Am.  B.  &. 
677,  264  Fed.  146. 

Where  m  aoit  la  pending  in  a  State  eovrt  at 
the  time  of  bankruptcy,  to  secure  possession  of 
certain  goods,  and  the  trustee  is  substituted  as 
a  party  plaintiff  for  the  bankrupt,  the  State 
court  should  not  order  a  sale  of  the  goods 
under  the  direction  of  the  bankruptcy  court, 
but  if  the  dalm  of  the  trustee  is  established 
be  is  entitled  to  the  goods.  Earl  v.  Jacobs 
(Bilch.  Sup.  Ct.),  177  Mich  168,  81  Am.  B.  R.  90, 
142  N.  W.  1079. 

Beeognttion  of  inrlsdletloa  by  trustee  by  in- 
terventlaa. — Where  a  trustee  in  bankruptcy  in- 
tervenes in  a  foreclosure  proceeding  pending  in 
a  State  court,  he  thereby  recognises  the  juris- 
diction of  that  court.  O'Reilly  v.  Pietri  (Sup. 
Ct.,  La.),  185  La.  1,  82  Am.  B.   R.  274,  64  So. 


218.  Pickens  v.  Dent  (C.  C.  A.,  4th  Clr.),  5 
Am.  B.  R.  644,  106  Fed.  663.  affd.  187  U.  S.  177,  9 
Am.  B.  R.  47,  47  L.  Bd.  128;  Metcalf  v.  Barker, 
187  U.  8.  166.  9  Am.  B.  R.  36,  47  L.  Bd.  122; 
Matter  of  C^ameron  Currle  Co.  (Ref.,  Mich.),  20 
Am.  B.  R.  700;  In  re  Buglish  (C.  C.  A.,  2d  Clr.), 
11  Am.  B.  R.  674,  127  Fed.  940,  in  which  the 
court  said:  "We  know  of  no  provision  of  the 
bankrupt  act,  and  our  attention  is  called  to 
no  authority,  which  wlU  sustain  the  proposi- 
tion that,  when  a  year  afterwards  one  of  the 
parties  to  an  action  is  adjudicated  a  bankrupt, 
the  State  court  is  shorn  of  its  jurisdiction  to 
determine  the  controversy,  and  must  turn  over 
the  property  to  the  bankruptcy  court."  In  re 
Seebold  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  868.  106 
Fed.  910;  In  re  Tune  (D.  (;.,  Ala.),  8  Am.  B.  R. 
2fi.'5,  115  Fed.  906;  In  re  Wells  (D.  C,  Mc),  8 
i^m.  B.  R.  76,  114  Fed.  222;  Des  Moines  Savings 
Bank  v.  Morgan  Jewelry  Co.,  128  Iowa  432,  12 
Am.  B.  R.  781,  90  N.  W.  121,  holding  that  a  trus- 
tee in  bankruptcy,  by  Intervening  in  an  action 
to  enforce  a  specific  lien  pending  in  a  State 
court,  cannot  thereby  oust  the  court  of  juris- 
diction ;  In  re  Gerdes  (D.  C^  Ohio),  4  Am.  B.  R. 
346,  102  Fed.  318;  In  re  Price  (D.  O.,  N.  Y.), 

1  Am.  B.  R.  606,  92  Fed.  987;  Bank  of  An- 
drews V.  (^udger  (C.  O.  A.,  4th  C^r.),  33  Am. 


B.  R.  11,  SIS  Fed.  40;  Matter  of  WiUdns- 
burg,  etc..  District  (Sup.  Ct.  Pa.),  ^m  Fla. 
St.  273,  32  Am.  B.  B.  856,  83  AtL  410;  Mc- 
Longhlin  v.  Knopp  (D.  C,  La.),  32  Am.  B.  R. 
583,  214  Fed.  260;  Luxury  Fruit  Co.  ▼.  Har- 
ris (Sup.  Ct.,  Ga.),  142  Ga.  866,  33  Am.  B. 

B.  711,  83  S.  E.  1093;  Martin  v.  Oliver  (a 
a  A.,  8th  CHr.),  43  Am.  B.  R  739,  260  Fed. 
89;  Matthews  &  Sons  ▼.  Webre  Go.  (D.  C, 
La.),  82  Am.  B.  R.  180,  213  Fed.  306,  in 
whidi  the  court  said:  "In  the  exercise  of 
that  comity  that  is  always  observed  hy 
eourte  it  is  not  likely  that  the  Jurisdiction 
of  the  State  court  would  be  distui1>ed  in  the 
matter  of  the  foreclosure  of  a  mortgage  if  it 
had  in  fact  attached  first,  for  the  tnutee  is 
not  bound  to  take  possession  of  mortgaged 
property,  unless  it  in  for  the  benefit  of  all 
the  creditors,  and  it  makes  little  difference' 
which  court  shall  sell  it  and  administer  the' 
proceeds." 

Review  in  bankruptcy  court  of  proceedingii 
in  State  courts. —  The  owner  of  certain  prop- 
erty having  become  insolvent,  the  contractor 
erecting  buUdings  for  such  owner  began  pro- 
ceedings in  the  State  court  to  foreclose  a  me* 
chanic's  lien.  After  bankruptcy  of  the 
owner  the  trustee  was  permitted  to  inter- 
vene in  the  Supreme  Court  of  the  State.  A 
judgment  in  favor  of  the  contractor  was 
therein  affirmed.  It  was  held  that  the  pro- 
ceedings in  bankruptcy  would  not  render 
void  the  proceedings  then  pending  in  the 
State  court,  though  the  bankruptcy  court 
might  exercise  revisory  powers  over  them; 
but  that  in  the  exercise  of  such  powers  the 
bankruptcy  court  would  not  review  the  judg- 
ment of  the  State  courts  as  to  minor 
amounts  involved,  or  questions  whether  cer- 
tain minor  portions  of  the  property  were  or 
were  not  parts  of  the  parcel  to  which  the 
lien  attached.  Hobbs  v.  Head  &  Dowst  Go. 
(C.  0.  A.,  1st  Cir.),  26  Am.  B.  R.  63,  IM 
Fed.  409. 

214.  In  re  English  (C.  C.  A.,  2d  Oir.),  It 
Am.  B.  B.  674,  1^7  Fed.  040;  In  re  Heckmaa 
(C.  C.  A.,  9th  Cir.),  15  Am.  B.  R.  500,  140 
Fed.  859,  72  C.  C.  A.  8;  Griffin  v.  Lenhart  (C. 

C.  A.,  4th  Cir.),  45  Am.  B.  R,  221,  266  Fed. 
671. 
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oontroyersy.^^  A  State  court  has  no  jurisdiotion  to  foredose  a  mortgage  on  a 
banknipf  8  property  after  bankruptcy  has  intervened,  without  leave  of  tbe 
bankruptcy  court  and  making  the  trustee  a  party.'^  State  courts  have  jum- 
diction  against  marshals,  referees  and  trustees  in  bankruptcy,  to  recover  dam- 
ages for  wrongful  acts  entirely  beyond  the  legitimate  scope  and  performaooB 
of  official  duties.^^  This  jurisdiction  will  not  be  exercised  unlesa  it  appears 
that  such  officers  were  in  wrongful  possession  of  the  property  in  controversy." 
When  the  possession  of  a  State  court  amounts  to  a  fraud  on  the  law,  as  thnro^ 
a  general  assignment  or  a  preference  or  an  attachment,  within  the  four  montb^ 
period,  the  State  court,  while  not^  strictly  speaking,  ousted,  in  effect  oeaseB  to 
exercise  jurisdiction,  the  assignee,  or  sheriff,  or  parties  being  pennaneaitlj 
restrained.^^  The  adjudication  vests  in  the  trustee  or  temporary  receiver  tlie 


When  a  vendor  of  chattels,  upon  electing 
to  rescind  the  sale  for  fraud,  brougnt  an  ac- 
tion in  a  State  court  to  recover  tbe  property 
and  immediately  seized  it  under  a  writ  of 
sequestration,  the  jurisdiction  of  the  State 
court  is  in  no  way  affected  because  there- 
after the  buyer  was  adjudicated  bankrupt 
and  his  trustee  took  possession  of  the  prop- 
erty. Linstroth  Wagon  Co.  v.  Ballew  (C.  C. 
A.,  5th  ar.),  18  Am.  B.  R.  23,  149  Fed.  960. 

Suit  in  State  court  to  establish  Uen.— 
Where  at  the  adjudication  of  a  corporation 
there  is  pending  a  suit  to  establish  a  lien 
upon  its  property,  the  question  of  the  validity 
of  the  asserted  liens  may  be  left  to  the  de- 
termination of  the  State  court,  but  the  bank- 
mpey  court  has  power  to  direct  the  trusee 
in  bankrupcy  to  appear  in  the  action  and 
present  his  case  and  make  all  reasonable 
effort  to  have  the  issues  in  the  action 
brought  to  a  judgment.  In  re  Kew  England 
Breeders'  Club  (D.  C,  N.  H.),  23  Am.  B.  R. 
689,  175  Fed.  501. 

S«ii  In  Stete  conrt  by  •tockholder*  to  pro- 
tect rlffhts.— Tbe  pendency  in  a  State  Conrt 
ef  a  snlt  Instituted  against  a  corporation 
by  its  stockholders  for  the  protection  of 
their  rights,  and  the  possesston  of  corporate 
property  by  a  receiver  appointed  In  such  suit, 
althongn  such  possession  was  acquired  more 
than  four  months  prior  to  the  adjudication  in 
bankruptcy,  will  not  deprive  the  bankruptcy 
courts  of  Jurisdiction  to  compel  the  State  re- 
ceiver to  turn  over  the  property  of  such  bank- 
rupt to  the  receiver  in  bankruptcy.  Bank  of 
Andrews  v.  Gudger  (C.  C.  A.,  4th  Cir.),  82  Am. 
B.  R.  11.  212  Ppd.  49. 

tl6.  McLoiighlln    V.    Knopp    (D.    C,    La.),    32 
Am.  B.  R.  582,  214  Fed.  200:  Charak  v.  Durphee 
(D.  C,  Mnss).  42  Am.  B.  R.  110,  252  Fed.  885 
See  alflo  Rhlnelander  v.   Richards    (N.  Y.  App. 
Dlv.),  42  Am.  B.  R.  9,  184  App.  DIv.  67. 

2ie.  Berman  v.  Smith  (D.  C,  Ga.),  22  Am.  B. 
R.  M2,  171  Fed.  735;  Smith  v.  Berman  (Ct.  of 
App.,  Ga.),  8  Ga.  App.  262,  24  Am.  B.  R.  849.  68 
8.  B.  1014. 

217.  Smith  V.  Berman  (Ct.  of  App.,  Ga.),  8 
Ga.  App.  202,  24  Am.  B.  R.  849,  68  S.  B.  1014. 

218.  R*»e  p.  202,  ante.  See  Matter  of  Horn- 
stein  (D.  C,  N.  Y.),  10  Am.  B.  R.  a08,  123 
Fed.  266. 

Attachment  in  State  court. —  In  the  case 
of  Tennesse  Producer  Marble  Co.  v.  Grant 
(C.  G  A.,  3d  Cir.),  14  Am.  B.  R  288,  135 


Fed.  322,  it  was  held  that  where,  prior  to 
the  filing  of  a  petition  against  an  invohn- 
tary  bankrupt,  to  enforce  an  asserted  rigM 
in  rem,  under  the  State  law,  the  banknipicj 
court  is  without  jurisdiction  to  sta^  such  Boit 
after  the  court  has  acquired  jurisdiction  of 
the  res.  This  ease  was  followed  in  the  case 
of  In  re  Kane  (D.  C,  Pa.),  18  Am.  E  K 
654,  152  Fed.  587,  where  it  was  held  that  if. 
prior  to  the  filing  of  a  petition  in  bankraptcr, 
a  fund  claimed  by  the  bankrupt  and  others 
had  been  attached  in  a  State  court  bj  gtr- 
nishment,  that  court  is  the  proper  tribanal 
to  settle  the  controversy,  unless  all  partiee  a 
interest  submit  to  the  Juriadiction  of  tbo 
bankruptcy  court. 

Neither  of  these  cases  properly  consider 
the  effect  of  8  67-f  of  the  bankruptcy  act, 
nullifying  liens  obtained  by  judgment,  at- 
tachment or  otherwise  within  the  four 
months'  period.  Where  a  lien  is  erested  bv 
attachment  or  levy  within  four  months  prior 
to  the  filing  of  the  petition  in  bankraptey. 
it  becomes  null  and  void  on  the  adjudicitioB 
of  bankruptcy.  This  being  the  case,  tba 
jurisdiction  of  the  State  court  in  respect  to 
the  property  subject  to  the  lien  is  teraus* 
ated.  See  Lehman  Stem  Co.  t.  liartfai  ft  0>. 
(La.  Sup.  a.),  13d  La.  231,  33  Am.  B.  B^ 
681,  61  So.  212.  In  the  ease  of  In  re  Oxlej  & 
White  (D.  C,  Wash.),  25  Am.  B.  B.  656, 
182  Fed.  1019,  the  court  quotes  and  approve 
this  statement  as  to  the  effect  of  the  p^^ 
ceding  cases  and  says:  "Ordinarilyi  the 
superior  court  would  have  jurisdiction  to  ea- 
force  the  original  lien  of  the  mortgage  '^  * 
suit  brought  before  the  initiation  of  the  bank- 
ruptcy proceedings,  and  this  court  shonli 
not  interfere  unless  it  be  necessary  so  to  do 
in  order  to  protect  some  right  arisin^^  (^^ 
the  bankruptcy  statute.  It  is  admitted  here 
that  the  goods  upon  which  the  lien  was  lo* 
pressed  by  confession  of  judgment  are  w 
intermingled  with  those  upon  which  the  mort- 
gage lien  really  existed  that  the  two  claasei 
of  goods  cannot  be  distinguished.    This  ren- 
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title  of  the  banknipt's  property,  and  stays  all  seiznrea  made  Tilhin  four  montlu ; 
it  has  the  force  and  effect  of  on  attachineat  and  an  injunction,  and  is  a  caveat 
to  all  the  world.  After  such  adjudication  a  State  court  has  no  jurisdiction  to 
detemtine  any  rights  affecting  the  bankrupt's  estate,  and  is  powerless  to  enforoe 
any  of  its  judgm^its  as  to  such  estata*^  But  this  does  not  prevent  a  iState 
oonrt  from  exercising  such  jurisdiction  as  may  be  necessary  to  preeerre  the 
property  which  has  been  taken  into  its  possession.^*'  Where  an  action  is 
brought  by  a  trustee  in  a  State  court  to  recover  an  allef;ed  preference,  sudt 
oonrt  cannot  determine  the  validly  of  their  claims  against  the  bankrupt  and 
\riLether  other  creditors  have  not  received  voidable  preference;  to  hold  other- 
wise would  be  to  transfer  in  a  large  measure  the  administration  of  the  bank- 
rupt's estate  from  the  bankruptcy  court  to  the  State  court.**^  The  possession 
by  the  bankrupt  court  of  the  proceeds  of  tiie  sale  of  mortgaged  chattels  doee 
not  deprive  the  State  court  of  ita  conceded  jurisdiction  to  set  aside  the  mort- 
gage as  fraudulent ^^  If  an  assignment  or  receivership  or  trusteeship  is  made 
or  created  under  a  State  law  for  the  benefit  of  creditors  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy,  and  a  State  court  in  the  exercise 
of  its  jurisdiction  under  such  law  assnmea  possession  of  the  property,  it  may 
not  re^n  such  possession  and  proceed  to  a  distribution  of  the  property  among 
the  creditors,  hut  upon  the  adjudication  the  bankruptcy  court  super»edes  the 
State  court  and  becomes  possessed  of  the  property  for  the  purpose  of  adminis- 
tration.*" Where  a  lien  on  the  bankrupt's  property  antedates  the  filing  of  the 

the  court  said:  "It  la  true  th&t  the  Mtata 
Ib  r^uded  hb  in  cvatodia  UgU  from  the  lUttt 
of  the  petition.  (Citing  Acme  Harreating 
Co.  V.  Beekman  Lumber  Co.,  222  U.  S.  SOO, 
306,  27  Am.  B.  B.  262,  se  L.  Ed.  208.)  But 
in  a  caae  like  the  present,  where,  under  u 
attachment  levied  before  Uie  prtitlon  wm 
filed,  the  property  had  been  put  into  the 
handa  of  a  receiver,  without  notice  of  thft 
petition,  it  is  not  true  that  all  power  and 
juriadiction  of  the  local  court  were  ei^ed 
before  notice  of  the  bankruptcy  proceedings." 

SSL.  Eau  Claire  Nat'l  Bank  v.  Jackman,  HH 
U.  8.  Ii-£i,  17  Am.  B.  R.  S7D,  Dl  L.  Ha.  DWl. 

na,  l>iuiiK  V.  VDllkommer,  SOtS  U.  6.  S21. 
Am.  B.  11.  600,  51  U  Kd.  811.  In  the  case 
SklltuQ  V.  CotUngton,  ISO  N.  Y.  80,  15  Am. 
B.  SIO,  TT  N.  B.  790,  It  waa  held  that  -wbert  _ 
trnatee  In  hankraptc;  letalna  oat  of  the  pro- 
ceeda  ol  the  aole  ot  the  bankrapt's  prcpert;  ( 
certain  ■iim  (or  the  Ixneflt  of  an;  liana  oi 
cUima  that  mlKht  be  eatabllahed  agalnat  thi 
debtor,  the  State  court  haa  JorlBdicUan  to  ' 
and  determlno  an  action  asaliiat  the  truate 
enforce   a   chattel   mortKase   executed    by 

ttS.  Eandolph   v.  ScrnKsi,   IDO  U.   8.   93d 
^111.  B.  S.  1,  47  L.  Bd.  liaS;  Hooka  v.  AldrJdKt 
iC.  r    A,  eth  Clr.),  16  Am.  B.  B.  6CS,  140  Ff' 


ders  It  neceeaary  that  the  entire  sale  be  en- 
joined aa  otherwise  the  confession  of  judg- 
ment made  by  the  insolvent  debtors  within 
four  months  before  the  filing  of  the  petition, 
and  resulting  in  the  creation  of  a  Hen  made 
void  hy  the  bankruptcy  statute,  would  stand 
nnaaaailable.  The  peculiar  nature  of  the 
bankruptcy  proceedings  is  such  that  in  no 
eourt  except  a  court  of  bankruptcy  can  the 
appropriate  remedy  be  applied.  If  an  adjudi- 
eauon  of  bankruptcy  takes  place  in  this  mat- 
ter the  Hen  of  the  mortgage  will  be  upheld 
hare  to  whatever  extent  it  is  valid,  and  Buch 
steps  will  be  taken  aa  will  fully  recognize 
the  respect  due  to  the  superior  court  and  its 
officers,  with  proper  regard  to  tlie  harmoni- 
ous relations  which  have  ever  existed  be- 
tween the  two  courts." 

919.  In  re  Muskoya  Lumber  Co.  (D.  C, 
N,  Y.l,  11  Am.  B.  R.  761,  137  Fed.  780;  la 
re  Knigbt  {D.  C,  Ky.),  11  Am.  B.  R.  1,  12S 
Fed.  36;  In  re  Kaplan  {S.  G.,  Oa.),  16  Am. 
B.  R.  267,  144  Fed.  159;  Smith  v.  Berman 
(Ct.  of  App.,  Ga.),  8  Qa.  App.  £62,  24  Am. 
B.  B.  849,  68  &  E.  1014,  where  It  waa  hold 
that  an  action  would  not  lie  in  a  State  court 
against  a  trustee  for  conversion  of  personal 
property  claimed  by  the  wife  of  the  bank- 
rupt, where  it  appears  that  the  court  of  bank- 
ruptcy had  possession  of  the  property  through 
Its  trustee;  in  such  a  case,  the  bankruptcy 
coort  baa  cxclustvB  Jarlsdlctlon  to  bear  and 
detennioe  all  aoeitloDS  relatlns  to  the  right  of 
pogBeiBlon  ontT  to  the  title  of  tba  properCj  lu 
fta  coBtodjL  P>V>  V.  Lolad  (C.  C.  A.,  6th  Clr.|, 
S3  Am.  B.  R.  6S0,  210  Fed.  417.  Compare  Cou- 
pnrd  V.  Oardner  (Tex.  Civ.  App.),  10  Am.  B.  B. 

777,  198  8.  w.  ten. 

ZtO.  Jonea  v.  Springer,  SSO  U.  S.  148.  20 
Am.  B.   B.  S04,  ftt  U   Bd.  ISl.  In  whlcb  caaa 


I  Knlfht   (D.  C,  Ky,),  11  Am. 

""  '-  -   ■"  ittB.  ISO  V.  a.  1, 

;  Davis  v.  Bohle  (C. 


I,  il::i  i-d.  80;  In  re  Watts. 

II,  U    in,  47  L  Bd.  B33;  Di 


I.  1,  10  Am. 


.    Clr.), 


Am.    B.    R.    *12,   02    Fed.    a2S: 

.  L  ..,:u..ufgcr  (C.  C.  A.,  2d  Clr),  SB  Am. 
J-  J:  ;  P,  240  Fed.  047;  Union  Hlcc.  Co.  v.  Hub' 
'   .   ii  e.  A..  4th  Clr.).  30  Am.  B.  R.  H20,  242 

1.  -u.  iLlb;  Carter,  etc.,  Transfer  Co.  v.  Robert- 
Boa  (Tei.  CI.  ot  Civ,  App.),  40  Am.  B.  R.  628, 
108  8.  W.  701:  Shannon  v.  Bhepard  tUg.  "- 
(Maaa.  Snp.  Jud.  Ct.),  42  Am.  B.  R.  12,  11 
B.  788;  Cndahr  Packing  Co.  v.  N.  J.  Dalrj  Co. 
(N.  J.^  Ct.  of  Ch.),  43  Am.  B,  K.  874,  107  Atl. 
iffect  ot  bankropter  upon  aaatxn. 
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petition  in  bankruptcy^  a  receiver  appointed  by  a  State  court  in  a  suit  to 
enforce  sudi  lien  may  not  be  deprived  of  poeaeBsion  of  tbe  property  by  the 
bankruptcy  court,  thus  drawing  to  sudi  court  juriadiction  to  determine  sum- 
marily the  validily  of  Buch  lien.^  The  right  of  a  State  court,  throu^  reoriiven 
appointed  by  it^  to  administer  property  of  one  subsequently  adjudged  tttiit 
rupt,  brought  within  its  grasp  under  its  process  more  than  four  monlhB  prior 
to  the  filing  of  the  petition  m  bankruptcy,  is  not  tenninated  by  an  adjudi- 


A  general  assignment  for  the  benefit  ef 

ciedltoTB  made  within  four  months  prior  to 
the  filing  of  the  petition  is  void  as  against 
the  trustee  in  banJcruptcy,  so  far  as  it  inter- 
feres with  the  administration  of  the  banlcrupt 
estate.    Bandolph  ▼.  Scruggs,  190  U.  S.  633, 

10  Am.  B.  R.  1,  47  L.  Ed.  1165.  In  such  case 
the  jurisdiction  of  the  State  court  in  respect 
to  the  property  assigned  is  superseded  by 
that  of  the  bankruptcy  court.  In  re  Thomp- 
■on  (C.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  719, 
128  Fed.  675;   In  re  Knight   (D.  C,  Ky.), 

11  Am.  B.  R.  6,  126  Fed.  35;  In  re  Gray, 
47  N.  Y.  App.  Div.  664,  3  Am.  B.  R  647, 
62  K.  Y.  Supp.  618:  In  re  FeUerath  (D.  C, 
Ohio),  2  Am.  B.  R.  40,  96  Fed.  121;  In  re 
Gutwillig  (C.  C.  A.,  2d  Cir.),  1  Am.  B.  R. 
388,  92  Fed.  337;  I>ayis  ▼.  Bohle  (C.  0.  A.» 
8th  Cir.),  1  Am.  B.  R.  412,  92  Fed.  326; 
In  re  Sievers  (D.  C,  N.  Y.),  1  Am.  B.  R.  117, 
91  Fed.  366. 

State  receiverddp. — Ordinarily  where  a 
State  court  has  obtained  jurisdiction  over 
property  Uiis  jurisdiction  is  not  disturbed  by 
proceedings  in  bankruptcy,  but  the  exception 
to  the  rme  is,  where  the  property  is  in  the 
hands  of  a  receiver,  held  for  the  benefit  of 
creditors,  and  a  receiyership  is  created  within 
four  months  j^rior  to  adjudication.  In  re 
Cameron  Curne  Co.  (Ref.,  Mich.),  20  Am. 
B.  R.  790.  Where  a  receiver  is  appointed 
in  bdialf  of  creditors  in  a  proceeding  in  a 
State  court,  based  on  the  debtor's  insolvency, 
within  the  four  months'  period,  the  subee- 
^ent  adjudication  in  a  nankruptcy  court 
supersedes  the  jurisdiction  of  the  State  oourt. 
In  re  Watts,  190  U.  S.  1,  10  Am.  B.  B.  113, 
47  L.  Ed.  933. 

Action  by  trustee  on  bond  of  assignee^ — 
Where  the  assignee  under  a  general  assign- 
ment for  the  benefit  of  creditors,  mide 
within  the  four  months'  period,  gave  a  bond 
to  duly  account  for  aU  moneys  received  by 
him  as  such  assignee  and  volimtarily  ac- 
counted in  the  bankruptcy  court  but  failed 
to  comply  with  its  order  to  turn  over  the 
amount  in  his  hands  to  the  trustee,  the  latter 
by  leave  of  the  State  court  may  maintain  an 
action  against  the  surety  upon  the  assignee's 
bond  to  recover  the  amount  which  the  as- 
sioiee  failed  to  turn  over  to  the  trustee. 
Oonen  v.  American  Surety  Co.,  192  N.  Y.  227, 
20  Am.  B.  R.  66,  84  N.  E.  947. 

General  assigninent.— The  bankruptcnr  coivt 
baa  jurisdiction  by  summary  proceeding  to 
take  from  assignees  and  reoeivers  for  general 
ereditors  in  insolvency  or  winding  up  pro- 


ceedings appointed  after  f oar  mantiis  prior  to 
the  fifing  of  petitions  in  bankruptcy,  frai 
officers  of  courts  attaching  or  replefyiig 
within  that  time,  and  from  others  boldnf 
for  the  bankrupt,  property  claimed  to  be  tkl 
of  the  bankrupt,  and  then  by  virtue  of  tti 
possession  thus  taken  to  determine  sdrem 
claims  to  it  by  a  like  nroeeeding.  In  n 
Rathman  (C.  C.  A.,  8th  Or.),  26  Am.  E  H 
246,  183  Fed.  913. 

State  lecelTership. — Where  the  receiver  al 
a  corporation  appointed  by  a  State  court,  1m 
notice  of  an  order  of  the  iMuikmptcy  eoint 
appointing  a  receiver  in  bankruptqr  proceed- 
ings against  such  corporation,  it  is  his  duty 
to  turn  over  at  mice  to  the  receiver  in  huk- 
ruptcv,  all  property  of  the  corporation  ^foA 
is  in  his  possession.  In  re  Ziegler  Go.  (D.  C^ 
Conn.),  26  Am.  B.  R.  761,  189  Fed.  259. 

The  fact  that  a  receiver  of  a  private  buktf 
was  appointed  hy  a  State  court  in  t  nit 
instituted  after  the  filing  of  a  petitioo  ii 
bankruptcy,  and  that  the  pronerty  of  thi 
bankrupt  was  previously  in  luisige  of  tf 
agent  of  the  State  bank  commissioner,  M 
not  render  the  receiver  an  adverse  clsimaa^ 
so  as  to  prevent  the  bankruptcy  eonrt  froa 
issuing  a  summary  order  directing  tbe  «* 
livery  of  the  property  to  the  trustee.  Mtttcr 
of  Sage  (D.  C,  Mo.),  86  Am.  B.  B.  450. 
224  Fed.  526^  in  which  case  the  court  laid! 
**  It  is  well  settled  that,  where  a  trustee  ti 
bankruptcy  is  entitled  to  the  posseseion  » 
property  in  the  possession  of  a  recriTer  if 
pointed  hj  a  State  court,  the  court  of  biBi- 
ruptcy  will,  if  necessary,  by  its  own  ord* 
direct  and  compel  such  receiver  to  ddlivtf 
such  property  to  the  trustee.  Sadi  sn  ow 
csn  be  properly  made,  notwithstandlBg  thit 
the  Stato  court  has  previously  denied  an  n- 

Slication  of  the  trustee  in  bankruptcy  » 
ressed  direct  to  it.'' 

A  receiver  appointed  pendente  lits  to  eoa- 
tinue  the  business  of  the  bankrupt,  dnrng 
a  suit  instituted  by  the  trustee  to  eet  »ip* 
fraudulent  conveyances  bv  the  bsnlffsf^ 
when  a  judgment  is  entered  in  favor  d  ss^ 
trustee,  should  surrender  the  property  totte 
trustee  upon  demand  and  take  a  receipt  tJier*' 
for.  If  the  receiver  has  expended  s.^ 
sum  or  involved  himself  in  future  htiaiv^ 
the  court  may  secure  him  b^ore  diiwM 
delivery  of  possesaion.  Hull  v.  Stortf^ 
House,  166  N.  Y.  App.  Div.  739,  34  Am.  B^ 
R.  376,  162  N.  Y.  Supp.  363.  .  ^ 

MA.  Ikk  te  Rathman  (C.  C.  A.,  8tb  Cir.)i* 
Am.  B.  R.  S4e,  188  Ped.  913. 
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cation  in  bankraptcy.**^  A  State  court  which  appoints  a  receiver  has  jurisdic- 
tion on  the  receiver's  accounting  over  the  amount  of  his  compensation,  the  fees 
of  his  counsel  and  the  payment  of  the  surety  upon  his  bond.^^^  If  the  oontro- 
vergy  arose  prior  to  bankruptcy  and  concerns  property  v^hich  has  passed  to  the 
trustee,  and  is  of  such  a  nature  that  it  might  have  been  litigated  by  a  suit  at  law 
or  in  equity  in  a  State  court,  had  bankruptcy  not  intervened,  the  State  court  has 
jurisdiction  of  a  suit  brought  by  an  adverse  claimant  in  respect  to  such  prop- 
erty .^*  If  proceedings  are  brought  in  a  State  court  for  the  disolution  and  wind- 
ing up  of  affairs  of  an  insolvent  corporation  and  subsequently  and  within  four 
months  thereafter  a  petition  in  bankruptcy  against  such  corporation  is  filed 
the  jurisdiction  of  the  State  court  in  respect  to  the  property  of  the  corporation 
terminates  upon  adjudication^  and  the  bankruptcy  court  will  thereupon  super- 
sede the  State  court.^^  But  a  creditor's  suit  in  equity  to  liquidate  the  affairs  of 
a  corporation,  instituted  moi'e  than  six  months  prior  to  a  voluntary  bankruptcy 
by  the  corporation,  is  not  necessarily  affected  tiiereby.^^  Where  a  receiver  in 
proceedings  in  a  State  court  against  an  insolvent  corporation  has  been  directed 
by  order  of  such  court  to  deliver  the  assets  of  such  corporation  to  a  receiver  or 
trustee  in  bankruptcy,  such  assets  may  be  retained  notwithstanding  the  reversal 
of  such  order  on  appeal,  and  the  bankruptcy  court  should  determine  all  ques- 
tions relative  to  such  assets.^^  While  the  jurisdiction  of  the  Federal  courts 
is  essentially  exclusive  when  properly  invoked,  a  State  court  is  not  necessarily 
deprived  of  jurisdiction  to  dissolve  a  corporation  on  the  ground  of  insolvency ; 
and.  where  the  creditors  of  such  a  corporation  fail  to  institute  bankruptcy  pro- 
ceedings within  four  months  after  the  appointment  of  a  receiver  in  the  State 
court  upon  the  ground  of  insolvency,  the  jurisdiction  of  the  State  court  becomes 
fixed  and  not  subject  to  interferenca*^  It  has  been  held  that  the  refusal  of 
a  receiver  appointed  in  a  State  court  upon  notice  of  the  appointment  of  a 
receiver  by  the  bankruptcy  court  to  turn  over  property  of  the  bankrupt  to 
the  receiver  in  bankruptcy,  upon  advice  of  counsel,  will  not  be  treated  as  a 
personal  disrespect  to  the  bankruptcy  court,  so  as  to  warrant  his  punishment  as 
for  a  contempt.^^    The  above  doctrines  are  all  that  can  be  safely  stated.   "The 


Enforcement  of  pledge. —  The  filing  of  a  pe- 
tition in  bankruptcy  against  a  pledgor  does 
not  oust  the  State  court  of  jurisdiction  to 
entertain  an  action  by  the  pledgee  to  fore- 
close his  lien.  Griffin  v.  Smith  (Oal.  Sup. 
Ct.),  41  Am.  B.  R.  354,  171  Pac.  92. 

Notice  to  State  court. —  An  order  of  a 
bankruptcy  court  upon  the  receiver  of  a 
State  court  to  deliver  property  without  first 
causing  notice  of  the  bankruptcy  proceedings 
to  be  given  to  that  court,  and  without  caus- 
ing a  motion  or  application  to  be  made  to 
it  for  an  order  on  its  receiver  to  deliver  over 
the  property,  is  erroneous.  Martin  v.  Oliver 
(C.  C.  A.,  8th  Cir.),  43  Am.  B.  R.  739,  260 
Fed.  89. 

A  State  court  is  not  bound  to  take  judicial 
notice  of  the  filing  of  the  petition  but  must 
have  notice  through  pleadings  filed  therein. 
Oppard  V.  Gardner  (Tex.  Ct.  of  Civ.  App.), 
40  Am.  B.  R.  777,  199  S.  W.  650. 

295.  Blair  v.  Brailey  (C.  C.  A.,  5th  Cir.), 
34  Am.  B.  R.  12,  221  Fed.  1.  But  see  Matter 
of  Grafton  Gas  &  Elec.  Light  Co.  (D.  C,  W. 
Va.),  42  Am.  B.  R.  568,  253  Fed.  S68. 

220a.  Shannon  v.  Shepard  Mfg.  Co.  (Mass. 
(Sup.  Jud.  a.),  42  Am.  B.  R.  12,  119  N.  E. 
768.    See  also,  Lambert  v.  National  Hog  Co. 


(Pa.  Sup.  Ct.),  43  Am.  B.  R.  515,  106  Atl. 
541. 

226.  George  v.  Gans  (Pa.  Com.  Pleas.),  63 
Pittsburgh  L.  J.  37,  34  Am.  B.  R.  629. 

Title  to  property  transferred  prior  to  bank- 
ruptcy.—  In  the  case  of  Babbitt  v.  Dutcher* 
216  U.  S.  102,  23  Am.  B.  B.  519,  54  L.  Ed. 
402,  the  court  said:  ''There  are  two  classes 
of  cases  arising  under  the  Act  of  1898,  and 
controlled  by  different  principles.  The  first 
class  is  where  there  is  a  claim  of  adverse 
title  to  the  property  of  the  bankrupt,  based 
upon  a  transfer  antedating  the  bankruptcy. 
The  other  class  is  where  there  is  no  clalxn 
of  adverse  title  based  on  any  transfer  prior 
to  the  bankruptcy,  but  where  the  property  is 
in  the  physical  possession  of  a  third  party, 
or  of  an  agent  of  the  bankrupt,  or  of  an 
officer  of  a  bankrupt  corporation,  who  refuses 
to  deliver  it  to  the  trustee  in  bankruptcy. 
In  the  former  class  of  cases  a  plenary  action 
must  be  brought  either  at  law  or  in  equity, 
by  the  trustee,  in  which  the  adverse  claim 
of  title  can  be  tried  and  adjudicated.  In 
the  latter  class  it  is  not  necessary  to  bring 
a  plenary  suit,  but  the  bankruptcy  court  may 
act  summarily,  and  may  make  an  order  in 
a  summary  proceeding  for  the  delivery  of  the 
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whole  subject  is  hopelessly  befogged  by  the  fact  iSbsX  eadi  class  of  courts  muxm- 
soiouslj  strains  for  jurisdiction  in  close  cases.  Some  of  the  more  rdislde 
decisions  will  be  found  in  the  f oot-nota^"^ 

VL    CONCUSfiSHT  JUSISBICTION  OF  CI2CUIT  00UST8  OVXK  OFFBHSIS. 

Subsection  e  of  this  section  provides  that  the  United  States  circuit  ocmrU 
shall  have  concurrent  jurisdiction  with  the  courts  of  bankrupt<rfr  of  the  offensei 
enumerated  in  the  act  As  already  noticed  in  a  previous  paragraph  under  this 
section  the  circuit  courts  have  been  abolished,  and  the  jurisdiction  of  sodi 
courts  is  conferred  upon  the  district  courts.^^  This  subsection  is  therefore 
made  of  no  effect,  since  the  district  courts  as  courts  of  banloruptc^  ue  giTea 
jurisdiction  to  arraign,  try  and  punish  those  who  commit  any  o£  the  offenso 
enumerated  in  the  act^^  The  jurisdiction  of  district  courts  as  to  bankruptcj 
offoises  is  now  exclusive.  The  trial  of  offenses  enumerated  in  section  29  will 
be  moved  like  other  criminal  offenses  at  a  stated  term  of  the  district  court 

property  to  the  trustee,  without  the  form- 
ality of  a  formal  litigation.  The  former 
class  falls  within  the  ruling  which  holds  that 
such  a  suit  may  be  brought  only  in  a  court 
which  would  have  had  jurisdiction  of  a  suit 
by  the  bankrupt  against  the  adverse  claim- 
ant, except  where  the  defendant  consents  to 
be  sued  elsewhere." 

827.  Cresson  &  Clearfield  Coal  &  Coke  Co. 
▼.  Stauffer  (a  C.  A.,  3d  Cir.),  17  Am.  B. 
R.  573,  148  Fed.  981;  In  re  Storck  Lumber 
Co.  (D.  C,  Md.),  8  Am.  B.  B.  86,  114  Fed. 
860;  In  re  Kersten  (D.  C,  Wis.),  6  Am.  B.  XL 
519,  110  Fed.  929;  Carling  v.  Seymour  Lum- 
ber Co.  (C.  C.  A.,  5th  Cin),  8  Am.  B.  R.  29, 
113  Fed.  483;  Mauran  ▼.  Crown  Carpet  Lin- 
ing Co.,  23  R.  L  324,  6  Am.  B.  R.  734,  50  AtL 
331;  In  re  Salmon  i  Salmon  (D.  C,  Mo.),  10 
Am.  B.  R.  132,  143  Fed.  395;  Lyon  ▼.  Russell 
(Ct.  of  App.,  D.  C),  41  D.  C.  App.  554,  32 
Am.  B.  R.  101;  Matter  of  United  Grocery  Co, 
<D.  a,  Fla.),  39  Am.  B.  R.  501,  239  Fed. 
1015;  Matter  of  Dressier  Producing  Corp.  (C. 
C.  A.,  2d  Cir.),  44  Am.  B.  R.  457,  262  Fed. 
257. 

228.  Yargan  Naval  Stores  Co.  ▼.  Borchardt 
Co.  (C.  C.  A.,  5th  Cir.),  32  Am.  B.  R.  429, 
217  Fed.  758. 

229.  Wright  v.  Harris  (D.  C,  Ga.),  84  Am. 
B.  R.  574,  221  Fed.  736. 

280.  Lyon  v.  Russell  (Ct.  of  App.,  D.  a)» 
41  D.  C,  App.  554,  32  Am.  B.  R.  101« 


231.  In  re  Zeigler  Co.  (D.  G,  Onin.),  M 
Am.  B.  R.  761,  189  Fed.  259. 

282.  In  re  Russell  (C.  a  A.,  2d  dr.),  5 
Am.  B.  R.  658,  101  Fed.  248;  In  re  Wood* 
buiy  (D.  C,  N.  Dak.),  3  Am.  B.  R.  457,  93 
Fed.  833;  Robinson  v.  White  (D.  C,  Ind.). 
3  Am.  B.  R.  88,  97  Fed.  33;  In  re  Sieven 
(D.  C,  Mo.),  1  AnL  B.  R.  117,  91  Fed.  366; 
In  re  Emslie  (C.  C.  A.,  2d  Cir.),  4  Am.  B. 
R.  126,  102  Fed.  290;  In  re  Pittlekow  (D.  0. 
Wis.),  1  Am.  B.  R.  472,  92  Fed.  91;  Hestli 
▼.  Shaffer  (D.  Q,  Iowa),  2  Am.  B.  B.  98, 93 
Fed.  647;  Small  v.  Muller,  67  N.  T.  App.  Dit. 
143,  8  Am.  B.  R.  448,  73  N.  Y.  Supp.  667; 
In  re  Spitzer  (C.  C.  A.,  2d  CSr.),  12  Am.  B. 
R.  346,  130  Fed.  879;  Union  Elec  Co.  t. 
Hubbard  (C.  C.  A.,  4th  Cir.),  39  Am.  B.  B. 
529,  242  Fed.  248;  Goldsmith  ▼.  Wimier 
Shingle  Co.  (Wash.  Sup.  CL),  40  Am.  B.  B. 
225,  165  Pac  392;  Moran  &  WDkinaoii  t. 
Martin  (Ga.  a.  of  App.),  41  Am.  B.Kt% 
94  S.  E.  905;  Tripplihom  v.  Cambron  (C  C 
A.,  6th  Cir.),  41  Am.  B.  R.  334,  25.>  Fei 
605;  Doolittle  ▼.  Mutual  Life  Ins.  0>.  (I^ 
a,  N.  y.),  41  Am.  B.  R.  685,  243  Fed.  491; 
Matter  of  Vadner  (D.  C,  Nev.),  43  Aul  B.  B. 
465,  259  Fed.  614;  Matter  of  Briun  iD.  U 
Ga-),  45  Am.  B.  R.  74,  262  Fed.  6ST;  U^ 
▼.  Wheeler  (Mo.  Ct.  of  App.),  218  a  W.  ««» 
45  Am.  B.  R.  257. 

288.  See  Judical  Code,  S§  389,  291 

834  Bankr.  Act,  S  3(4). 
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JURISDICTION  OF  APPELLATE  COURTS 

S  24.  Jurisdiction  of  Appellate  Ooiurts.— a  The  Supreme  Conrt  of 
the  United  States,  the  Circuit  Courts  of  Appeals  of  the  United  States, 
and  the  Supreme  Courts  of  the  Territories,  in  vacation  in  chambers 
and  during  their  respective  terms,  as  now  or  as  they  may  be  hereafter 
held,  are  hereby  iuvested  with  appellate  jurisdiction  of  controversies 
arising  in  bankruptcy  proceedings  from  the  courts  of  bankruptcy  from 
which  they  have  appellate  jurisdiction  in  other  cases.  The  Supreme 
Court  of  the  United  States  shall  exercise  a  like  jurisdiction  from  courts 
of  bankruptcy  not  within  any  organized  circuit  of  the  United  States 
and  from  the  Supreme  Court  of  the  Di'strict  of  Columbia. 

b  The  several  circuit  courts  of  appeal  shall  have  jurisdiction  in 
equity,  either  interlocutory  or  final,  to  superintend  and  revise  in  mat^ 
ter  of  law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.  Such  power  shall  be  exercised  on  due  notice 
and  petition  by  any  party  aggrieved. 


AnalosOQSittOviaioiis:    In  V.  S.:    As  to  appellate  jniiBdl<*t1oii,  Act  of  1867.  §§  9,  24,  R.  6^ 
M  4980,  4981,  49»2,  4983,   4984,  4985,  4989;   Act  of   1841,   §   4;   As  to  Bupcrviiory 
jnriadiction,  Act  of  1867,  f  2.  R.  S.,  $S  4986,  4987,  4988;  Act  of  1841,  |  «. 
In  Ens.:     Act  of  1883,  |  104;  General  Rules  189-134-a. 
In  Can.:    Act  of  1919,  If  68,  74. 
CzMS-references:    To  tlM  Uw:  Appellate  courta  defined,  $  1(8) ;  Statee  include  Territories^ 
I  1(24). 
Appeals  and  petitions  to  revise,  generally,  |  26. 
To  tha  Ganexal  Otders:    Appeals  to  Circuit  C6urts  of  Appeal  and  United  States  Baprema 
Conrt,  aUowaaoe,  XXXVI. 


SYNOPSIS  OF  SBOnON. 

JVBISDIOTION  OF  APPIULUkTB  OOURTB. 

L  Appellate  Jtuisdictioii  in  General,  562. 

a.  Appeals  under  law  of  1867 ,  562. 

b.  Scope  and  meaning  of  section,  562. 

0.  Controversies  arising  in  bankruptcy  proceedings,  663. 

(1)  In  general,  563. 

(2)  contbovbbsies  abi8inq  in  bankbuptct  proceedings,  563. 
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562  JUBISDIGTION   OF  APPJSLLATX   CoUBTfiU  [$  M. 

L  Appdkte  Jurisdiction  in  General — Continued. 

(3)  Pbogbbdinqs  in  bankbuftct,  564. 

(4)  Distinction  bbtween  oontboybbsiis  abobono  im  BAMaonOT 

pbocbbdinos  and  bankbuftct  pbocbbdinqb»  566. 

(5)  Impobtancb  of  distinctions,  566. 

,JL  Afpeab  to  Circuit  Court  of  Appeals  and  St^reme  Courli  867. 

a.  In  general,  567. 

b.  Appeals  from  Dietrid  Cawi  to  Supreme  Courts  56& 

c.  Appeals  to  CircuU  Court  of  Appeals,  568. 

m.  Appeals  to  Supreme  Court  from  Higher  Court  of  State,  56& 
IV.  Siqiervisory  Jurisdiction,  570. 


I.  appellate  jusiSDicnoN  in  general. 

a.  Appeals  under  law  of  1867.—  The  fonner  law  was  as  simple  in  leBpeot 
to  appeals  as  the  present,  at  first  glance,  seems  complicated.  Appeals  ss  b 
equity  oases  and  writs  of  error  in  those  at  law  were  heard  in  the  oiicnit  oooiti 
wherever  the  amount  in  controversy  exceeded  $500;  the  ciicnit  ooort  bid 
supervisory  jurisdiction  of  all  cases  and  questions  arising  in  a  court  of  bank- 
ruptcy within  its  jurisdiction ;  appeals  and  writs  of  error  oould  be  heard  in 
the  Supreme  Court  only  when  the  matter  in  dispute  exceeded  $5,000.^  Tbeie 
was  also  the  usual  review  by  writ  of  error  in  the  latter  court  of  certain  judg- 
ments of  the  highest  courts  of  the  States.  Since  that  law  was  repealed,  Che 
Circuit  Courts  of  Appeals  have  been  vested  with  the  appellate  junsdictioii  of 
the  circuit  court;  while,  that  their  calendars  might  not  be  congested  with  a 
multitude  of  petty  questions,  the  appellate  courts  no  longer  ''sit  at  tbe 
elbow  "  ^  of  the  court  of  bankruptcy,  but  appeals  involving  questions  of  fftot 
are  limited  to  important  and  vital  matters,  and  superintendence  may  be  asked 
only  of  questions  of  law.®  Thus,  the  entire  syst^n  has  been  radically  dianged, 
and  the  cases  under  the  former  law  are  of  little  valua  Further  differenoes 
between  the  old  and  new  system  are  discussed  in  detail  later  under  this  section 
and  under  section  twenty-five,  post. 

b.  Scope  and  meaning  of  section. — ^As  explained  later,  this  §  24  is  bere 
treated  as  if  its  subsection  h  were  a  part  of  §  25.  It  is  dear  from  the  captiofB 
that  the  section  has  to  do  only  with  the  jurisdiction  of  appellate  courts.  Sub- 
section a  is  general  in  its  terms,  and  makes  applicable  the  general  law  so  f ar  tf 
it  confers  appellate  jurisdiction  of  controversies  in  the  district  court,  by  givuig 
the  courts  named  a  general  appellate  jurisdiction  over  questions  arising  in  thai 
court  while  sitting  in  bankruptcy.^  This  subsection  has  no  reference  to  appeab 
to  the  Supreme  Court  from  Ihe  Circuit  Court  of  Appeals.  Except  as  expredj 
specified  therein  the  jurisdiction  of  tke  Supreme  Court  is  not  broadened  in 
any  way.*    Manifestly  Uie  jurisdiction  conferred  by  this  subsection  is,  so  fw 

1.  See  "Analogous  Provisions,''  ante.  112  Fed.  643;  SteUing  ▼.  Jones  Lumber  Co- 

a.  In  re  Adler   (D.  C,  Tenn.),  4  Am.  B.  (C.  C.  A.  7th  Cir.),  S  Am.  B.  R.  621.  lU 

R.  583,  690,  103  Fed.  444.  Fed.  281 ;  Scott  ft  Co.  v.  Wilson  (C.  C.  A- 

S.  See  Bankr.  Act,  |  26,  and  read  |  24-b.  7th  Cir.) ),  8  Am.  6.  R.  349,  115  Fed.  891 

4.  Thus,  see  In  re  Columbia  Real  Estate  5.  Hutchinson  ▼.  Otis  (C.  C.  A.,  Itt  dr.)* 

06.   (C.  C.  A.,  7th  dr.),  7  Am.  B.  R.  441,  10  Am.  B.  R.  276,  123  Fed.  14. 
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UB  applicable^  that  conferred  on  Circuit  Oonrts  of  Appeal  hy  the  Evarts  ae^ 
Bubeequently  revised  and  re^oacted  in  the  Judicial  Coda^  This  act  and  the 
limitationB  snggested  by  what  follows  under  this  section  and  section  twenty- 
five^  should  be  consulted  for  an  understanding  of  the  broad  scope,  yet  accurate 
boundaries,  of  appeals  in  bankruptcy. 

c.  (Jontrovernei  arising  in  baakraptoy   proceedings. —  (l)    Is   gbnbbal. — 

This  section  is  limited  to  controversies  arising  in  bankruptcy  proceedings  in 
the  exercise  by  bankruptcy  courts  of  the  jurisdiction  vested  in  them  to  settle 
the  estates  of  bankrupts  and  to  determine  controversies  in  relation  thereto.^ 

(2)    CONTBOVEBSIBS    ABI8ING    m    BANKBUPTCY    PBOCBEDII^aS. The    WOrds 

**  controversies  in  bankruptcy  proceedings  "  in  subsection  a  of  this  section,  anil 
the  words  ^'  in  bankruptcy  proceedings  "  in  the  next  section  refer  to  different 
classes  of  cases ;  the  former  referring  only  to  controversies  outside  of  the  bank- 
ruptcy proceeding  proper,  as  suits  between  the  trustee  and  adverse  claimants.^ 
Nothing  can  be  regarded  as  a  '^controversy  arising  in  bankruptcy  proceed- 
ings ''  within  the  purview  of  subsection  a  where  the  subject-matter  and  object 
of  the  proceedings  are  within  the  power  to  make  a  summary  order ;  certainly 
this  is  true  where  plenary  action  is  not  sought.^  As  stated  by  the  Supreme 
Court:  '^  Section  25-a  relates  to  appeals  from  judgments  in  certain  enumerated 
steps  in  bankruptcy  proceedings,  in  respect  to  which  special  provision  thereof 
was  required,  while  §  24-a  relates  to  controversies  arising  in  bankruptcy  pro- 
ceedings in  the  exercise  of  the  jurisdiction  vested  in  them  at  law  and  in  equity 
by  §  2,  to  settle  the  estates  of  bankrupts,  and  to  determine  controversies  in 
relation  thereto."  ^^  Controversies  arising  in  the  course  of  bankruptcy  proceed- 

•.  Judicial  Code,   ii   128-a,  129,   revised  from/  (C.  C.  A.,  Gtli  Cir.),  14  Am.  B.  K.  180,  136  Fed. 

Act    of    March    8,    im,    i    ((.      Compare,    alsoV  62;  Dodge  v.  Norlin  (C.  C.  A.,  8th  Cir.),  13  Am. 

Dnncan  v.  Landis  (C  C.  A.,  8d  Cir.),  6  Am.  B.  B.  B.  ITS,  138  Fed.  863;  In  r«  McMahon  (a  C 

B.  649,  106  Fed.  889;  Steele  y.  Buel  (C.  C.  A.,  A.,  6th  Cir.),  17  Am.  B.  B.  630,  147  Fed.  686; 

8th  Cir.),  6  Am.  B.  B.  106,  104  Fed.  968;  In  re  DoUe  T.  CasseU  (C.  C.  A.,  6th  Cir.),  14  Am.  B. 

Columbia  Beal  Bstate  Co.  (C.  C.  A.,  7th  Cir.),  7  B.  62,  136  Fed.  82;  Mason  y.  Wolkowlch  (C  C. 

Am.  B.  B.  441,  112  Fed.  643;  Stelling  y.  Jones  A.,  Ist  Cir.),  17  Am.  B.   B.  700,  190  Fed.  699; 

Lumber  Co.  (C.  C.  A.,  7th  ar.),  8  Am.  B.  B.  621,  O'Dell  y.  Bojden   (C.  C.  A.,  6th  Cir.),  17  Am. 

16  Fed.  261.  B.  B.  751,  160  Fed.  731:  McCarty  y.  Coffin   (C. 

7.  Hutchinson  y.  Otis,  190  U.  S.  662,  10  Am.  C.  A.,  6th  Cir.).  18  Am.  B.  B.  148,  160  Fed.  807; 
B.  B.  186,  47  L.  Bd.  1179;  Hewitt  y.  Berlin  Thompson  y.  Mausy  (C.  C.  A.,  4th  Cir.),  28  Am. 
Machine  Works,  194  U.  S.  300,  11  Am.  B.  R.  700,  B.  B.  489,  174  Fed.  6U;  Morehouse  y.  Pacific 
48  L.  Bd.  980;  In  re  First  National  Bank  of  Hardware,  etc.,  Co.  (C.  C.  A.,  9th  Cir.),  24  Am. 
Canton  (C.  C.  A.,  6th  Cir.).  14  Am.  B.  B.  180,  B.  R.  178.  177  Fed.  837;  Matter  of  Creich  Bros. 
136  Fed.  62,  holding  that  an  order  disallowing  Lumber  Co.  (C.  C.  A.,  9th  Cir.),  89  Am.  B.  B. 
the  lien  of  a  chattel  mortgage  is  in  a  contro-  487,  240  Fed.  8;  Jones  y.  Blair  (C.  C.  A.,  4th 
Yersy  arising  out  of  the  settlement  of  the  bank-  dr.),  89  Am.  B.  B.  669,  242  Fed.  783;  Bank  of 
rupt  estate  and  is  appealable;  Security  Ware-  Bagland  y.  Hudson  (C.  C.  A.,  6th  Cir.),  41  Am. 
housing  Co.  Y.  Hand  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  61,  247  Fed.  241;  Baker  Ice  Machine  Co. 

B.  B.  49,  148  Fed.  32,  holding  likewise  as  to  a  ▼•  Bailey  (C.  C.  A.,  8th  Cir.),  31  Am.  B.  R.  613. 
petition  to  establish  and  enforce  an  alleged  209  Fed.  844,  holding  that  where  a  conditional 
warehouse  lien.     See  also  Smith  y.  Evans   (C  vendor  intervenes  in  a  bankruptcy  proceeding 

C.  A.,  7tb  Cir.),  17  Am.  B.  B.  483,  148  Fed.  89.  assenting     title     to     and     asking     possession 

8.  In  re  Adler  (D.  C,  Tenn.),  4  Am.  B.  R.  ^^  property  Bold  the  bankrupt,  it  is  a  contro- 
688,  103  Fed.  444;  Burleigh  v.  Foreman   (C.  C.  ISJ'fr  *o*®i2f  l«  ^^^^S^PS^^oP/*^*^^****^"-    '^*' 

A.  1st  dr.).   11  Am.  B.   B.   74,  125  Fed!  217;      ^^ ^-  ?*?*•  ^ i^™*  ?^?•  ®^*u .      .    *.*. 

Liddon  Y.  Smith  (C.  C.  A.,  6th  dr.),  14  Am.  B.  . J^  ^?;JfV^"  VLllt  f-i^*^*;/?."'*!."?**^,?'?  *K* 

B.  204,  136  Fed.  48;  Thomas  v.  Woods  (C.  C.  S'^'^^'^^i^i^  possession  of  bank  stock  in  the 
A.,  8th  drO,  23  Aii.  B.  B.  132.  173  Fed.  688  J»fnd»„o«  the  trustee  in  bankruptcy,  gives  rise 
Mitter  of  fiWer  Printing  Co.  (C  C.  A,  nh  *°  f,  "controversy  arising  in  bankruptcy  pro- 
dr.),  32  Am.  B.  R.  796,  2lff  Fed.  878,  S??^i?*^?:  ♦k^*'**'.^    \"    reviewable     by     appeal, 

9.  in  re  Farrell  (C.  C.  A.,  6th  dr.),  28  Am.  f "^^?"fi'  ^J*?^ Ji  ?1*®,,.*  subordinate  question 
B.  B.  826  176  Fed  605  involved  as  to  the  bank's  right  to  a  lien  on  the 

tAVr«l-         •     ^-t       .     V     , .  "tock.     Dalton   y.    Humphreys    (C.    C.   A..    4th 

^n^.  SSSfJr  v^^SfAn^^TiSliS^:?^?  ^H  9^'K^  ^-  B.  R.  860.  242  W  777.  See'  also 
eeeoingfl. — Hewitt    v.    Berlin    Machine    Co.,    194      Am.  B    R   Dl«    I  1218 

S».i2k  ^iJ^.^'  \  S;  1S?\^  JP-  ^i\.?^  *»*  I*'*«'"y  ofVn.^Where  a  trustee  in  bank- 

ZSi^i  J*K  lLT[f !.  ^^}^  J?**  ^^^^,  ^^^K  TJ"  '"Pt^^y  fll«"  »  petition  asking  that  the  lands  of 

f^5!J!f^Kl°  F^^^l^^  *"«*^®  possession  of  the  the  bankrupt  be  sold  free  ot  all  encumbrances 

in"^'*^«??./°4*°*®'^!S"^"   raising  a   distinct  and  that  the  liens   be  marshalled   and   trans- 

frJlt«?^«*5f«.*!!?*VKi^®  ^  wntroversy    may    be  ferred  to  the  proceeds,  and   a  mortgagee  files 

fj    {fonirt?,«??S  ^U^^,  "controversies  arising  an   answer   which   is   In   effect   an   intervening 

Sronit  onSlf^n*^  A°SSS2S*^"'  ,^^®'  ^^^*^L*J^*  petition  in  which  it  asks  relief  against  thi 
arcuit   Court  of  Appeals  could,   under  section      trustee   and   other  lien    holders    and    the   real 

S^ies^S^alsST'fcVa^iiSi^^^^^^^  RP^'^^i^Jf  "^^^w^S  the  llS  hoLH^J^i 

cases.    Bee  also  In  re  National  Bank  of  Canton      the  priority  of  their  respective  liens,   it  Is   a 
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ings  involve  questions  between  the  receiver  or  trustee  representing  tbe  bank- 
mpt  and  his  general  creditors,  as  such,  on  the  one  hand,  and  adverse  daimants 
on  the  other,  concerning  property  in  the  possession  of  the  trostee  or  receiver, 
or  of  the  claiioants,  to  be  litigated  in  appropriate  plenary  soits,  and  not  affect 
ing  directly  administrative  orders  and  judgments,  but  only  the  extent  of  the 
estate  to  be  distributed  ultimately  among  general  creditors.^  As  ^diere  a 
controversy  arises  in  respect  to  the  claim  of  an  adverse  claimant  in  respect  to 
a  fund  in  the  hands  of  the  trustee  as  a  result  of  a  suit  in  a  State  court  to  recover 
property  conveyed  by  ilie  bankrupt  in  fraud  of  his  creditors,  it  is  a  oontroveisj 
arising  in  bankruptcy  and  is  appealable  under  subsection  a  of  this  section.^ 
Such  orders  and  decrees  as  are  in  the  nature  of  independent  suits  and  contro- 
versies, arising  in  the  course  of  bankruptcy  proceedings  are  reviewable  on 
appeal  or  writ  of  error,  as  the  case  may  be,  under  subsection  a  of  this  sectioiL^ 
(3)  Pboceedin'ob  in  bankruptcy. —  Subsection  6  relates  to  proceedings 
in  bankruptcy  only,  as  distinguished  from  controversies  arising  in  bankruptcy 


coiitrovcruy  uuder  section  24a  and  appeal  from 
tUe  decree  ot  the  District  Court  is  the  proper 
remedy.  Century  Savings  Bank  v.  Moody  (C. 
C.  A.,  8th  Or.),  31  Am.  B.  B.  086.  209  Fed.  776. 
See  alto  Matter  of  Leterman,  Becher  &  Co.  (C. 
C.  A.,  2d  Cir.),  44  Am.  B.  £.  115,  2C0  Fed,  648. 
A  petitton  to  revise  is  tbe  eqaiTaleiit  of  an 
appeal  for  tbe  purposes  of  the  Act  of  February 
13,  1911,  abolishing  the  supervision  fee  on  ap- 
peal to  the  Circuit  Court  of  Appeals.  Matter  of 
Burr  Mfg.  Co.  (C  C  A.,  2d  Cir.),  83  Am.  B.  B. 

61,  216  Fed.  898.  ^         ,  ^ 

ProoeedlDgs  to  establish  liens.— Where  labor 
claimants  orally  call  the  attention  of  the  dis- 
trict court,  acting  as  an  ancillary  tribunal,  to 
services  rendered  to  the  bankrupt,  and  to  their 
rights  in  a  fund,  held  by  the  ancillary  receiver 
from  a  State  receiver  and  not  derived  through 
direct  operation  of  the  adjudication;  and  a 
special  master  Is  appointed  to  take  testimony, 
the  action  by  the  claimants  constitutes  an  in- 
tervention in  bankruptcy  proceedings,  giving 
rise  to  a  "controversy/*  within  the  meaning  of 
section  24a  of  the  bankruptcy  act.  Emerson  ▼. 
Castor  (C.  C.  A.,  6th  Cir.),  87  Am.  B.  B.  719,  286 
Fed.  29. 

A  proceeding  to  assert  a  lien  on  property 
which,  at  the  time  of  the  bankruptcy,  passed 
into  the  possession  of  the  bankruptcy  court 
and  the  avails  of  which  are  constructively  in 
the  possession  of  that  court,  presents  a  con- 
troversy In  bankruptcy  reviewable  by  appeal 
and  not  by  petition  to  revise.  Matter  of  Sola 
(C.  C.  A.,  1st  ar.),  44  Am.  B.  B.  872,  261  Fed. 
822. 

li.  Matter  of  Breyer  Printing  Co.  (C.  C.  A., 
7th  ar.),  82  Am.  B.  B.  706,  216  Fed.  878,  dUng 
Matter  of  lioving,  224  U.  S.  183.  27  Am.  B.  B. 
852,  66  L.  Ed.  725;  United  States  FideUty  Co. 
V.  Bray,  226  U.  8.  205,  217,  28  Am.  B.  B.  207. 
66  L.  Ed.  1065;  see  In  re  MneUer  (C.  C.  A.. 
Ky.).  14  Am.  B.  B.  256.  186  Fed.  711,  in  which 
the  court  says:  "By  'controversies  arising  In 
bankruptcy  proceedings'  is  meant  those  Inde- 
pendent of  plenary  suits  which  concern  the 
bankrupt's  estate,  and  arising  by  Intervention 
or  otherwise  between  the  trustee  representing 
the  bankrupt's  estate  and  claimants  asserting 
some  right  or  interest  adverse  to  tbe  bankrupt 
or  his  general  creditors."  See  Kirkpatrlck  v. 
Harnesberger  (C.  C.  A.,  6th  dr.),  29  Am.  B. 
B.  439,  IW  Fed.  886. 

Wherever  a  third  person  Intervenes  In  the 
bankruptcy  court  and  asserts  a  superior  title 
to  property  held  by  the  trustee,  he  institutes 
a  controversy  in  a  bankruptcy  proceeding, 
whether  he  intervenes  by  an  original  petition. 


or  is  brought  into  court  upon  the  appUcattoa 
of  the  trustee,  and  his  remedy  to  review  a 
judgment  of  that  court  is  by  an  appeal  under 
section  24-a.  Gibbons  v.  Qoldsmith  (C.  C  A, 
0th  ar.),  35  Am.  B.  R.  40,  222  Fed.  826;  Matter 
of  Herbert  it  Co.  (C.  C  A..  2d  Cir.),  4ft  Am.  & 
B.  20,  263  Fed.  861. 


B«view  of  order  vaeatlng .    __ 

tloiu — ^The  review  of  an  order  of  the  district 
court,  vacating  a  prior  order  of  the  same  cooit 
directing  that  an  interlocutory  injanctlon  iMo» 
restraining  third  parties  from  proceeding  In  as 
action  in  a  State  court  against  the  bankrupt 
may  be  had  under  f  24a,  as  the  ouestioa  at 
issue  is  a  controversy  arising  in  bankruptcy 
proceedings.  Bothwel!  v.  Fitzgerald  (CCA* 
9th  Cir.),  34  Am.  B.  B.  261,  219  Fed.  40& 

liability  for  costs  of  reeelver.— Tbe  questloa 
as  to  the  liability  of  creditors  who  p^tlon«d 
for  the  appointment  of  a  receiver,  for  the  costs 
of  the  receivership,  presents  a  controveny 
arising  in  bankruptcy  rather  than  a  step  1° 
the  administration  of  the  estate,  liatter  ox 
Veler  (C.  C.  A.,  6th  Cir.),  41  Am.  B.  B.  m 
249  Fed.  633. 

Order  aUowlBg  sale  free  froas  Beas^-As 
order  of  the  district  court  reversing  an  ordff 
of  the  referee  allowing  the  petition  of  a  trvstee 
in  bankruptcy  to  sell  property  subject  t» 
various  liens  and  free  and  clear  of  other  Ueai. 
constitutes  a  "controversy  in  a  bankruptcy 
proceeding,"  and  should  be  reviewed  by  appeal 
and  not  by  petition  to  revise.  Saove  v.  The 
More  Investment  Co.  (C.  C.  A.,  8th  Cir.).  41 
Am.  B.  B.  281,  248  Fed.  642. 

IS.  Globe  Bank  ft  Trust  Co.  t.  Martin,  SIS 
U.  8.  288,  34  Am.  B.  B.  162,  09  L.  Bd.  S81 

IS.  In  re  MueUer  (C  C.  A..  6th  Cir.).  14  Am. 

B.  B.  256,  135  Fed.  7U:  DIckas  v.  Barnes  <C. 

C.  A..  6th  Cir.),  16  Am.  B.  B.  666,  140  Fed.  8tt; 
In  re  McKenzle  (C.  C.  A.,  8th  Or.),  15  Am.  B. 
B.  679,  142  Fed.  383;  In  re  Friend  (C.  C  A,  7lk 
ar.),  18  Am.  B.  R.  696,  134  Fed.  778;  Smith  v. 
Evans  (C.  C.  A.,  7th  Cir.),  17  Am.  B.  B.  433, 143 
Fed.  89 ;  In  re  Doran  (C.  C  A.,  6th  Cir.),  18  Am. 

B.  B.  760.  154  Fed.  467;  Looser  v.  Savlast 
Deposit  Bank  ft  Trust  Co.  (C  C.  A.,  6th  Cir.). 
20  Am.  B.  B.  845,  168  Fed.  212;  Coder  v.  M 
(Sup.  Ct),  218  n.  8.  228.  22  Am.  B.  B.  1*0,^ 
Ed.  772;  In  re  Streator  Metal  Stamping  Co.  (C. 

C.  A.,  7th  Cir.),  SO  Am.  B.  B.  66,  205  Fed.  SO: 
Jones  ▼.  Blair  (C.  C.  A.,  4th  Cir.),  39  Am.  B.  B. 
669,  242  Fed.  783 ;  Turner  v.  Schaeffer  <C  C  A» 
6th  ar.),  40  Am.  B.  R.  829,  249  Fed.  664. 
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and  from  plenary  suita."  If  the  proceeding  is  summary  in  its  character  and 
object^  it  is  a  proceeding  in  bankruptcy,  reviewable  under  §  24-b.^  The  object 
of  sabseetion  &  is  to  give  a  review  as  to  matters  of  law,  where  facts  are  not  in 
controversy,  of  orders  of  courts  of  bankruptcy  in  the  ordinary  administration  of 
the  bankrupt's  estate.^^ 

(4)  Distinction  between  contbovebsies  abisino  in  banesuftoy  pbo- 
oEEDiNQS  AND  BANKBUFTGY  FBOOEEDiNQS. —  There  is  a  dear  distinction 
between  such  controversies  and  '^  proceedings  in  bankruptcy  "  within  the  mean- 
ing of  section  25-a ;  the  latter,  broadly  speaking,  covering  questions  between  the 
alleged  bankrupt  and  his  creditors  as  such,  commencing  with  the  filing  of  the 
petition,  ending  with  the  discharge  and  including  matters  of  administration 
generally,  such  as  appointments  of  receivers  and  trustees,  sales,  exemptions, 
proof  and  allowance  of  claims,  and  other  similar  matters  to  be  disposed  of 
■ily,  all  of  which  naturally  occur  in  the  settlement  of  the  estate.^^  The 

tinction  in  the  following  language:  ^That 
there  is  a  clear  distinction  between  'contro- 
versies arising  in  bankruptcy  proceedings/  as 
mentioned  in  section  24-a  and  'the  proceed- 
ings in  bankruptcy/  which,  by  section  24-b» 
the  Circuit  Court  of  Appeals  are  given  juris- 
diction to  superintend  and  revise  '  in  matter 
of  law:'  the  former  being  generally  held  to 
embrace  questions  between  the  trustee,  rep- 
resenting the  bankrupt  and  his  creditors,  on 
the  one  side,  and  adverse  claimants,  on  the 
other,  and  not  directly  affecting  those  ad- 
ministrative orders  and  judgments  ordiniirily 
known  as  'proceedings  in  bankruptcy,'  and 
the  latter  being  confined  to  those  questions 
arising  between  the  bnnkmpt  and  his  creditors 
which  are  tbe  very  subject  of  such  admlnlstra- 
tive  orders  and  judgments,  from  the  petition 
for  adjudication  to  the  discharge,  and  Including 
the  intermediate  administrative  steps,  and  such 
controversies  as  arise  between  parties  to  the 
bankruptcy  proceedings  as  are  involved  in  the 
aUowance  of  claims,  fixinir  their  priorities, 
sales,  allowances,  and  other  matters  to  be  dis- 
posed of  summarily."  Thompson  v.  Mausy  (C. 
C,  A.,  4th  dr.),  28  Am.  B.  R.  489,  174  Fed.  6U. 
See  also  Snow  v.  Dalton  (C.  C.  A..  4th  Cir.),  29 
Am.  B.  R.  240,  208  Fed.  843 ;  Matter  of  Weidhora 
(D.  C,  Mass.),  89  Am.  B.  R.  888,  248  Fed.  756; 
Matter  of  Dressier  Producimr  Corp.  <C.  C.  A., 
2d  dr.),  44  Am.  B.  B.  457,  282  Fed.  257. 

In  tbe  ease  of  Thomas  ▼.  Woods  (C.  C 
A.,  8th  dr.),  2a  Am.  B.  B.  132,  173  Fed. 
585,  Uie  court  in  discussing  these  phrases  as 
used  in  section  24,  said;  "In  section  24-b, 
however,  the  term  'proceedings  in  bank- 
TUptcj/  as  construed  by  the  courts,  has  been 
given  a  narrower  meiming  and  has  been  set 
over  against  'controversies  arising  in  bank- 
ruptcy proceedings,'  as  used  in  section  24-a. 
Here  it  nas  been  thought  to  mean  any  of  the 
administrative  acts  intervening  between  the 
filing  of  tiie  petition  and  the  granting  of  the 
discharj^e,  as  distinguished  from  those  'con- 
troversies arising  in  bankruptcy  proceedings  * 
on  petition,  which  would  have  been  the  sub- 
ject of  plenary  suits  if  the  estate  had  not 
been  in  the  custody  of  a  court  of  bank- 
ruptcy." In  the  case  of  Morehouse  y.  Pacific 
Hardware  ft  Steel  Co.  (C.  0.  A.,  9th  Cir.), 
24  Am.  B.  R.  178,  177  Fed.  337,  the  court 


14.  United  States  v.  Buggies  (C.  C.  A.,  6tb 
-Cir.),  84  Am.  B.  B.  91,  221  Fed.  268. 

15.  Courtney  v.  Shea  (C.  C.  A.,  6th  Cir.),  84 
Am.  B.  R.  758,  229  Fed  858,  and  cases  cited. 

An  appcisl  from  m  Jndsment  refnslns  prloritjr 
to  a  claim  secured  by  lien,  docs  not  present  "a 
controversy  arising  in  bankruptcy  proceedinirs*' 
under  section  24a  of  the  Bankruptcy  Act,  but 
'^'a  proceeding  in  bankruptcy"  under  section  25a. 
Matter  of  Monarch  Acetylene  Company  (C.  C. 
A.,  2d  ar.),  89  Am.  B.  B.  818,  245  Fed.  741. 

IS.  Matter  of  Loving,  224  U.  S.  183,  27  Am.  B. 
K.  852,  66  Ii.  Bd.  725:  Thomas  Co.  v.  Beharrell 
(C.  cTa.,  9th  dr.),  36  Am.  B.  B.  688,  229  Fed. 
€91 ;  Barton  Lumber  A  Brick  Co.  v.  Prewitt  (C. 
C.  A.,  8th  ar.).  86  Am.  B.  B.  718,  231  Fed.  919. 

The  proeeedlnss  rerlewable  under  f  24b  are 
those  administrative  orders  and  decrees  in  the 
-ordinary  course  of  a  bankruptcy  between  the 
filing  of  the  petition  and  the  final  settlement 
of  Uie  estate,  which  are  not  made  specially 
appealable  under  i  25a.  In  re  Mueller  (C.  C. 
A.,  6th  dr.).  14  Am.  B.  B.  256»  l.VS  Fed.  711. 

17.  Diatlnctiota  between  ^  Controversies 
SxUkag  in  bankmptcy  proceedings  "  and  ^  Pro- 
ceedisfs  in  bankniptcy." — In  the  case  of  In 
Tc  Friend  (C.  C.  A.,  7th  Or.),  13  Am.  B.  R, 
595,  134  Fed.  778,  the  court  said:  "Section 
23  estabiflbed  a  dear  distmction  between 
''proceedings  in  bankruptcy*  and  'contro- 
versies at  law  and  in  equity  arising  in  the 
course  of  bankruptcy  proceedings;'  the  for- 
mer, broadly  speaking,  covering  questions  be- 
tween the  alleged  bankrupt  and  hie  creditors, 
as  sneh,  eonunencing  with  the  petition  lor 
adjudication,  ending  with  the  discharge,  and 
including  matters  of  administration  gen- 
erally, such  as  appointments  of  receivers  and 
trustees,  sales,  exemptions,  allowances  and 
the  like,  to  be  disposed  of  summarily,  all  of 
which  naturally  occur  in  the  settlement  of 
the  estate;  and  the  latter,  broadly  speaking. 
Involving  questione  between  the  trustee,  rep- 
reeenting  the  bankrupt  and  his  creditors,  on 
the  one  side  and  adverse  claimants  on  the 
other,  eonoeming  property  in  the  possession 
of  the  trustee  or  of  the  claimants,  to  be 
litigated  in  appropriate  plenary  suits  and 
not  affecting  directly  the  administrative 
orders  and  judgments  but  only  the  question 
of  the  ertent  of  the  estate." 

Judge  Keller  has  summarized  the  conclu- 
sions of  the  several  cases  involving  such  dis^ 
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great  number  of  authorities  upon  this  branch  of  bankruptcy  practice  and  the 
conflict  between  them  has  given  rise  to  endless  confusion,  and  it  is  sometunes 
difScult  to  determine  within  which  class  a  particular  order  of  the  bankmptcv 
court  may  fall  Each  case  will  necessarily  be  detennined  by  its  own  facts, 
and  in  each,  the  important  consideration  is  the  object  and  character  of  the 
proceeding  sought  to  be  reviewed.^ 

(5)  Impobtancb  of  distutction* — If  ^e  controversy  is  one  ^'  arising  in 
bankruptcy  proceedings/'  appellate  ooutIb  exercise  their  jurisdiction  bb  in 
olher  cases  under  subsection  a  of  this  section.  If  the  controversy  pertains  to 
the  proceedings  in  bankruptcy,  relating  to  the  adjudication  and  the  subsequent 
steps  in  bankruptcy,  it  is  one  which  may  be  revised  in  matter  of  law,  upon 
due  notice  and  petition  by  any  party  a^rieved,  by  a  circuit  court  of  a^peak. 
The  distinction  between  a  controversy  **  arising  "  in  bankruptcy  proceedings 
and  a  decision  or  order  in  the  bankruptcy  proceedings  proper,  is  for  the  sole 
purpose  of  determining  whether  the  review  by  llie  appellate  court  shall  be 
by  appeal  or  by  petition  to  revise  in  matter  of  law.^^    It  has  been  deemed  adris* 


said:  ''It  is  oonoeiTable  that  the  line  of 
demarcation  between  'prooeedlnffs  in  bank- 
ruptcy/ and  '  oontToversiee  at  taw  and  in 
equity  arising  in  the  course  of  bankruptcy 
proceedings/  may  in  some  cases  be  ob- 
scure; but  generaUy  speaking,  the  former 
include  all  questions  arising  in  the  adminis- 
tration of  the  bankrupt's  estate,  such  as  the 
appointment  of  receivers  and  trustees,  orders 
requiring  the  bankrupt  to  surrender  prop- 
erty of  the  estate  in  bankruptcy,  orders  re- 
quiring the  buikrupt's  voluntary  assignee  to 
surrender  property  of  the  estate,  orders  giv- 
ing priority  to  the  dlaims  of  creditors, 
orders  directinff  a  set-off  of  mutual  debts, 
and  orders  ccmnrming  a  composition.  These 
are  questions,  widchy  with  a  view  to  the 
prompt  administration  and  distribution  of 
the  assets  of  the  bankrupt,  the  law  permits 
to  be  summarily  disposed  of  by  revision. 
The  latter  include  all  controversies  and  ques- 
tions arising  between  the  trustee  and  ad- 
verse claimants  of  property,  as  property  of 
the  estate,  whether  the  property  be  in  his 
possession  or  theirs."  See  also  Barnes  v. 
Pampel  (C.  a  A.,  ©th  Cir.),  27  Am.  B.  R. 
192,  192  Fed.  526;  Matter  of  Breyer  Printing 
Co.  (C.  C.  A.,  7th  Cir.),  32  Am.  B.  R.  796, 
216  Fed.  878;  Ogden  ft  Jamison  v.  Gilt  Edge 
Mines  Oo.  (C.  a  A.,  8th  Cir.),  34  Am.  B.  R. 
893,  225  Fed.  723. 

18.  In  re  Jungman  (C.  C.  A.,  2d  Cir.),  26 
Am.  B.  R.  401,  186  Fed.  802,  holding  that 
in  a  case  where  substantially  the  onlv  ques- 
tion raised  is  whether  a  contract  for  the  pur- 
chase of  certain  property  of  the  bankrupt's 
estate  has  been  made  between  the  receiver  of 
the  bankrupt  and  a  third  party,  a  "contro- 
versy arising  in  bankruptcy  proceedings" 
exists,  and  a  decision  requiring  mich  tfird 
party  to  carry  out  the  terms  or  the  judicial 
sale  which  had  been  ordered  in  accordance 
with  such  alleged  contract,  is  reviewable  by 
appeal. 

19.  The  importanoe  «f  the  dittinctloa  is 
dearly  indicated  in  the  case  of  Ifoody  k  Son 


▼.  CBotiiry  Saving  Bank,  239  U.  S.  374, 86  Am. 
B.  R.  96,  60  L.  Ed.  336,  in  which  the  eosut 
said:  ''Whether  the  Circuit  Court  of  Ap- 
peals rightly  sustained  thia  juiiodlctioB 
tuma  upon  wnether  this  is  one  of  those  "  oon- 
trorBrsiea  arising  in  bankruptcy  proceed- 
ings'*  over  which  the  Circuit  Courts  of  Ap- 
pMls  are  invested,  by  |  24a  of  the  Bank- 
ruptcy Act,  with  the  same  appellate  juris- 
diction that  they  possess  in  other  caass 
under  the  Judicial  Code,  |  128,  or  Is  a  mflre 
step  in  bankruptcy  proceedings,  the  ai^eilate 
review  of  which  is  regulated  by  othier  pro- 
visions of  the  bankruptcy  act.  If  it  ui  a 
controversy  arising  in  bankruptcy  proeeed- 
ings,  the  lurisdiction  of  that  court  was  pcop- 
erly  invoked,  as  is  also  that  of  thia  eovrt. 
We  entertain  no  doubt  that  it  is  audi  a 
controversy.  It  has  every  attribute  of  a 
suit  in  equity  for  the  marshaling  of  asaets, 
the  sale  of  the  encumbered  property,  and  the 
application  of  the  proceeds  to  ths  liens  in  the 
order  and  mode  ultimately  fixed  by  tiie  de- 
cree. True,  it  was  begun  by  the  tnutoea. 
and  not  by  an  adverse  claimant,  bat  this  ia 
immaterisi,  for  the  mortgagees,  who  Haimad 
adversely  to  the  trustees,  not  only  appeared 
in  response  to  notice  of  the  trusteed  peti- 
tion, but  asserted  their  mortgage  liens  and 
sought  to  have  them  enforced  against  the 
proceeds  of  the  property  conformably  to  the 
contentions  before  stated.  This  was  equiva- 
lent of  an  aiBrmative  intervention,  and, 
when  taken  in  connection  with  the  trasteea' 
petition,  brou^t  into  the  bankruptcy  pso- 
ceedings  a  controversy  which  was  quite  apart 
from  ue  ordinary  steps  in  such  proceedSngs, 
and'  well  within  the  letter  and  spirit  of  | 
24a.*'  Citing  Hewitt  v.  Berlin  Machine  Woriu, 
194  U,  S.  296,  300,  11  Am.  B.  R.  709,  48 
L.  Ed.  986,  987 ;  Knapp  v.  Milwaukee  Tmst 
Co.,  216  U.  S.  646,  568,  24  Am.  B.  R.  761 » 
64  L.  Ed.  610,  613;  T^ft,  W.  ft  Co.  v.  Mun- 
suri,  222  U.  S.  114,  118,  27  Am.  B.  R.  3S8. 
66  L.  Ed.  118,  110;  Houghton  v.  Buidcn, 
228  U.  &  161,  165,  30  Am.  B.  R.  16,  57  L. 


S  34-a.] 


Appeals  to  Sxtpsbmb  Ooubt. 


567 


able  to  consider  under  section  25  whether  the  review  should  be  by  appeal  or 
petition  to  revise.  It  is  therefore  not  essential  in  this  connection  to  consider 
the  nature  and  object  of  particular  controversies  for  the  purposes  of  deter- 
mining as  to  the  method  of  review. 


TL    APPEALS  TO  CIRCUIT  COUST  OF  APPEALS  AND  SUPREME  COURT. 

a.  In  general. —  Subsection  a  of  this  section  vests  the  Supreme  Court  and 
the  circuit  court  of  appeals  with  appellate  jurisdiction  of  controversies  aris- 
ing in  bankruptcy  proceedings  in  the  courts  of  bankruptcy  from  which  they 
have  appellate  jurisdiction  in  other  cases.  The  only  matters  which  can  be 
reviewed  are  "controversies  arising  in  bankruptcy  proceedings/'  We  have 
already  considered  the  distinction  to  be  made  between  such  controversies  and 
appeals  in  bankruptcy  proceedings  generally  as  authorized  by  the  next  section. 
The  only  court  which  may  be  appealed  from  is  the  court  of  bankruptcy,  which 
phrase,  as  here  used,  does  not  include  the  referee.^  The  only  courts  which 
can  hear  such  an  appeal  are  the  several  courts  mentioned.  So,  also,  appeals 
can  be  taken  only  to  the  proper  court  in  whose  territorial  jurisdiction  the  court 
of  bankruptcy  appealed  from  is  located.^    The  appellate  courts  are  given  juri»- 


Bd.  780,  782;  Globe  Bank  it  Trust  Co.  t.  Martin, 
286  U.  8.  288,  296,  84  Am.  B.  R.  102.  00  L.  Bd. 
683,  587:  Matter  of  RuaseU  (C.  C.  A.,  9th  dr.), 
41  Am.  B.  R.  2S4,  247  Fed.  96. 


to.  Appeal  to  Saprene  Court  in  "i 
Terelee  orlalnc  in  bonkraptejr  proeeedinga.** 
In  the  eaae  of  Tefft,  Weller  &  Co.  ▼.  Mananrl, 
222    U.    8.    114,    27    Am.    B.    R.    888,    841,    66 

U  Ed.  118,  Ifr.  Justice  Vndie  says:  "  Bat 
the  entire  aiffument  rests  upon  a  miscon- 
ception of  Uie  words  'controversies  In 
bankrupt^  proceedings/  as  used  in  the  sec- 
ikm,  since  it  disregards  the  authoritative 
eonstmction  aiBxed,  to  those  words,  Coder 
V.  ArU,  213  U.  S.  284,  22  Am.  B.  R.  1,  63 
L.  Ed.  777,  29  Sup.  Ct.  Rep.  436,  16  A.  k 
S.  Ann.  Gas.  1008;  Hewitt  v.  Berlin  Mach. 
Works,  194  U.  S.  296,  300,  11  Am.  B.  R.  709. 
48  L.  Ed.  986.  987,  24  Sup.  St.  Rep.  600. 
Those  cases  expressly  decide  that  contro- 
versies in  bankrupt  proceedings,  as  used  in 
the  section,  do  not  include  mere  steps  in  pro- 
ceedings in  bankruptcy,  but  embrace  con- 
troversies which  are  not  of  that  inherent 
diaracter,  even  though  they  may  arise 
in  the  course  of  proceedingR  in  bank- 
ruptcy. The  cases  referred  to,  moreover,  by 
necessary  implication,  determine  that  the 
mere  allowing  or  disallowing  a  claim  in 
bankruptcy  is  a  proceeding  in  bankruptcy, 
and  not  a  controversy  arising  in  bankruptcy, 
within  the  intendment  of  the  section.  Nor 
is  there  force  in  the  contention  that  because 
the  district  court  of  Porto  Rico  is  a  court 
of  bankruptcy  '  not  within  an  organized  cir- 
cuit of  the  United  States,'  therefore  au- 
thority to  review  its  action  in  a  case  like 
this  is  conferred  on  this  court  by  the  con- 
ehidinff  sentences  of  section  24-a.  This  is 
tme^  because  the  proposition  really  rests 
vpon  the  misconstruction  of  the  section,  al- 
ready pointed  out.  That  is  to  say,  as  the 
sentenoe  relied  upon  only  confers  upon  this 
court '  a  like  jurisdiction '  to  review  the  acts 


of  the  particular  courts  of  bankruptcy  which 
the  sentence  designateR  to  tliat  conferred  by 
the  immediately  preceding  provisions  of  sec- 
tion 24-a,  that  is,  to  review  controversies  in 
bankruptcy,  it  follows  that  the  sentence  con- 
fers no  powers  to  review  a  mere  step  in  bank- 
ruptcy,  taken  by  a  bankruptcy  court,  even 

though  such  court  be  one  of  those  referred 
to  in  the  last  sentence  relied  upon."  And 
see  James  t.  Stone  ft  Co.,  227  U.  S.  410,  29 
Am.  B.  R.  476,  67  L.  Ed.  673. 

Appeals  in  controversies. —  Section  24a  of 
the  Bankruptcy  Act  provides  for  appeals  in 
controversies  arising  in  bankruptcy  proceed- 
ings and  controls  an  appeal  from  the  Circuit 
Court  of  Appeals  in  a  proceeding  by  a  trustee 
to  restrain  a  landlord  from  prosecuting  a 
suit  for  rent  in  the  State  court.  Mitchell 
Store  Building  Co.  y.  Carroll,  232  U.  S.  370, 

35  Am.  B.  R.  107,  68  L.  Ed.  660. 

Appeal  in  summary  proceedings. — ^An  at- 
tempted intervention  by  attorneys  in  a  sum- 
mary proceeding  in  a  court  of  ancillary  Juris- 
diction, basing  their  claim  on  alleged  assign- 
ments made  to  them  after  the  filing  of  the 
petition  in  the  original  jurisdiction,  does  not 
give  jurisdiction  over  a  controversy  in  bank- 
ruptcy appealable  under  §  128  of  the  Judicial 
Code  of  the  Circuit  Court  of  Appeals,  and 
thence  to  the  Supreme  Court.  Xazarus  v. 
Prentice,  234  U.  S.  263,  32  Am.  B.  R.  660» 
68  L.  Ed.  1305. 

From  judgment  on  petition  to  revise.— The 
Supreme  Court  cannot  entertain  an  appeal 
from  a  judgment  of  the  Circuit  Court  of 
Appeals,  upon  a  petition  to  revise  under  sec- 
tion 24b  of  the  Bankruptcy  Act.  Mitchell 
Store  Building  Co.  v.  Carroll,  232  U.  S.  379, 

36  Am.  B.  R.  197,  68  L.  Ed.  660. 

21.  In  re  Seebold  (C.  C.  A.,  6th  Cir.),  ft 
Am.  B.  R.  368,  106  Fed.  910.  Compare  In 
re  Blair  (C.  C.  A.,  8th  Cir.),  6  Am.  B.  R. 
793,  106  Fed.  662. 
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diction  to  sit  ^^  in  vacation  in  chambers  and  dnring  their  respective  terms  ;'* 
which  seems  to  mean  that  such  courts  are  always  in  session  for  the  sake  of 
appeals.  In  conclusion  it  may  be  stated  that  circuit  courts  of  appeals  have 
jurisdiction  to  review  the  final  decisions  of  courts  of  bankruptcy  in  contro- 
versies arising  between  the  trustees  in  bankruptcy  and  tiiird  parties  over  the 
title  to,  or  over  liens  upon  the  alleged  property  of  the  bankrupt  or  its  proceeds, 
and  that  the  general  appellate  jurisdiction  vested  by  subsection  a  of  §  24  is  not 
affected  or  impaired  by  the  grant  of  the  power  of  revision  and  supervision  in 
matter  of  law  contained  in  subsection  h  of  that  section.^ 

b.  Appeals  from  district  court  to  Supreme  Court. —  The  appellate  jurisdiction 
of  the  Supreme  Court  of  controversies  arising  in  bankruptcy  proceedings  from 
a  district  court  not  within  any  organized  circuit  of  the  TTnited  States  is  the 
same  as  that  of  the  circuit  court  of  appeals  from  district  courts  included  in 
an  organized  circuit  As  to  when  and  how  an  appeal  may  be  taken  direct  to 
the  Supreme  Court  from  a  district  court  is  discussed  under  the  next  section.' 

c.  Appeals  to  circuit  court  of  appeals. —  The  circuit  court  of  appeals  is  dodied 
by  subsection  a  of  this  section  with  general  appellate  jurisdiction  of  contro- 
versies arising  in  bankruptcy  proceedings.  Section  25-a  provides  for  appeals 
in  bankruptcy  proceedings  themselves  in  the  specific  cases  stated.  We 
consider  further  the  appellate  jurisdiction  of  the  circuit  court  of  appeals 
cisablc  as  in  equity  cases,  under  the  next  sectioiL**  By  subsection  6  of 
tion  the  several  circuit*  courts  of  appeals  have  jurisdiction  in  equity  either 
interlocutory  or  final,  to  supervise  in  matter  of  law  tiie  proceedings  of  the 
several  inferior  courts  of  bankruptcy  within  their  jurisdiction.  A  petition 
to  revise  is  the  means  by  which  this  jurisdiction  is  to  be  exercised.  Because 
of  the  close  relation  existing  between  tiiis  method  of  review  and  that  by  appeal 
it  is  deemed  advisable  to  consider  it  in  the  general  discussion  of  the  aj^peUate 
jurisdiction  of  Circuit  Courts  of  Appeals  under  the  next  section.^ 


m.  APPEALS  TO  SUPBBUB  COUST  FROM  mCHES  COUHT  OF  STATB. 

The  bankruptcy  law  contains  no  provisions  regulating  appeals  from  tlie 
court  of  last  resort  in  a  State  to  the  Supreme  Court  of  the  TTnited  States. 
Such  law  does  not  in  any  way  affect  the  ri^t  to  such  appeal  given  by  the 
Revised  Statutes.^^    This  method  of  review  will  be  found  valuable  in  prooeed- 

as  follows:  ''A  final  judgment  or  decree  in 
any  suit  in  the  highest  coart  of  a  Stata,  im 
which  a  decision  in  the  snit  coald  be  had* 
where  is  drawn  in  question  the  Yalidity  of  • 
treaty  or  statute  of,  or  an  authority  ezei^ 
cised  under,  the  United  Stat^  and  the  de- 
cision is  against  their  validity ;  or  wliere  is 
drawn  in  question  the  validi^  of  a  statute 
of,  or  an  authority  exercised  und«a'  enj 
State,  on  the  ground  of  their  b^ng  repfog- 
nant  to  the  Constitution,  treaties,  or  lawa  of 
the  United  States,  and  the  decisSon  is  m 
favor  of  their  validity;  or  where  any  title, 
right,  privilege,  or  immunity  is  claimed 
under  the  Constitution,  or  any  treaty  or 
statute  of,  or  commission  held  or  authority 
exercised  under,  the  United  States,  and  titf^ 
decision  is  against  the  title,  right,  privilege, 
or  imnnmity  specially  set  up  or  claimed,  by 
either  party,  under  such  Cbnstitution,  trea^, 
statute,  commission,  or  authority,  may  be  re- 


I.  Dodge  V.  Norlin  (C.  C.  A.,  Sth  Cir.), 
13  Am.  B.  R.  176,  133  Fed.  383;  Delta  Na- 
tional Bank  v.  Easterbrook  (C.  C.  A.,  6th 
Cir.),  13  Am.  B.  R.  338,  133  Fed.  521;  In 
re  Mueller  (C.  C.  A.,  6th  Cir.),  14  Am.  B. 
R.  266,  136  Fed.  711;  In  re  Friend  (0.  C. 
A.,  7th  Cir.),  13  Am.  B.  R.  695,  134  Fed. 
77«;  Smith  v.  Evans  (C.  C.  A.,  7th  Cir.), 
17  Am.  B.  R.  433,  148  Fed.  89;  In  re  Hc- 
Mahon  (C.  C.  A.,  6th  dr.),  17  Am.  B.  R. 
630,  147  Fed.  686;  In  re  New  England 
Breeders'  Club  (C.  C.  A.,  1st  Cir.),  22  Am. 
B.  R.  124,  166  Fed.  217;  FrankUn  v.  Stough- 
ton  Wsgon  Co.  (C.  C.  A.,  Sth  Cir.),  22  Am. 
B.  R.  63,  168  Fed.  867. 

28.  See  Bankr.  Act,   t   25,  po8i,  p.  606. 
See  "Review  by  Supreme  Court." 

84.  See  post,  p.  591. 

85.  See  post,  pp.  591-606. 

86.  Appeal  to  Supreme  Court  from  State 
Court — Judicial  Code,  section  237,  provides 
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ings  inyolving  bankruptcy  questions  in  the  courts  of  the  States,  as,  for  instance, 
where  a  State  court  has  erroneously  interpreted  a  provision  in  the  bankruptcy 
law,^  or  refused  to  recognize  the  validity  of  a  discbarge  duly  granted.^  Where, 
in  an  action  by  a  trustee  to  recover  assets,  the  State  court  of  last  resort,  in 
aflSrming  a  judgment  for  the  plaintiff,  construed  some  of  the  provisions  of 
the  bankruptcy  law,  its  judgment  presents  a  Federal  question  reviewable  by 
the  Supreme  Court  upon  a  writ  of  error.^  The  limitation  of  the  Revised 
Statutes  should  always  be  borne  in  mind.  The  cases  where  a  writ  of  error 
may  be  asked  for  may  be  summarized  as  follows : 

First,  where  there  has  been  a  decision  against  the  validity  of  any  portion 
of  the  bankruptcy  act;  second,  where  a  decision  has  been  had  by  the  State 
oourt  sustaining  a  statute  of  the  State  claimed  to  be  repugnant  to  the  bank* 
ruptcy  act;  or,  third,  where  the  right,  title,  privilege  or  immunity  of  any 
person  claimed  under  the  bankruptcy  statute  has  been  denied  by  a  State  court. 
So  where  a  trustee  in  bankruptcy  asserts  a  right  in  a  State  court  arising  under 
the  bankruptcy  law,  a  Federal  question  is  presented  which  gives  rise  to  the 
jurisdiction  of  the  Supreme  Court  under  the  Bevised  Statutes.'*  Where  the 
only  question  determined  in  the  State  court  was  whether  or  not  the  bankrupt 
was  entitled  to  an  exemption  under  a  State  statute  the  judgment  of  the  State 
court  is  not  reviewable  by  the  Supreme  Court.''  The  Federal  question  which 
is  made  the  basis  of  review  must  have  been  raised  in  the  State  court,"  even  if 
passed  on  there,  if  the  decision  may  be  affirmed  for  other  reasons,  it  will  not 
be  disturbed.'*  The  amount  in  dispute  makes  no  difference ;  but  only  questions 


examined  and  rerersed  or  affirmed  in  the  Su- 
preme Court  upon  a  writ  of  error.  The  writ 
shall  have  the  same  effect  as  il  the  judgment 
or  decree  complained  of  had  been  rendered 
or  pasfled  in  a  court  of  the  United  States. 

^The  Supreme  Court  may  reverfle,  modify, 
or  affirm  we  judgment  or  decree  of  meh 
State  court,  and  may,  at  their  discretion, 
award  execution,  or  remand  the  same  to  the 
eourt  from  which  it  was  removed  by  the 
writ.*' 

«7.  Hill  ▼.  Harding,  107  U.  S.  681,  27  L. 
Ed.  493 ;  VrilUama  ▼.  Heard,  140  U.  S.  629, 
35  L.  Ed.  550. 

28.  Hennequin  ▼.  Clewes,  111  U.  S.  677, 
28  L.  Ed.  665;  Strang  v.  Bradner,  114  U.  S. 
555,  29  L.  Ed.  248;  Forsyth  ▼.  Vehmeyer,  177 
U.  S.  177,  3  Am.  B.  R.  807,  44  L.  Ed.  723. 

28.  Hennequin  ▼.  Clewes,  111  U.  S.  677,  28 
L.  Bd.  565;  Eau  Claire  Natl  Bank  y.  Jack- 
man,  204  U.  S.  522,  17  Am.  B.  R.  676,  51 
L.  Ed.  596;  See  also  Nutt  y.  Knutt,  200 
U.  S.  12,  60  L.  Ed.  348,  where  the  court 
said:  ''A  party  who  insists  that  a  judgment 
cannot  be  rendered  against  him  consistently 
with  the  statutes  of  the  United  States  may 
be  fairly  held,  within  the  meaning  of  |  709 
(Judicial  Code,  |  237),  to  assert  a  right 
and  under  such  statutes,  although  the  stat- 
utes may  not  give  the  party  himself  a  per- 
sonal or  affirmative  right  that  could  be  en- 
forced by  direct  suit  against  his  adversary.'* 
Where  defendant  in  an  action  against  it  in 
a  State  oourt  sets  up  the  issuing  of  an  in- 
junction by  a  court  of  bankruptcy,  under- 
taking  to    stay    proceedings   in    the    State 


Court,  it  thereby  claims  the  benefit  of  a  Fed 
eral  right,  so  as  to  bring  the  case  within 
section  709  (Judicial  Code,  t  237)  of  the 
U.  S.  Revised  SUtutea,  and  lays  the 
foundation  for  a  review  in  the  United 
States  Supreme  Court.  Acme  Harvester 
Co.  V.  Bedonan  Lmnber  Co.,  '222  U. 
S.  300,  27  Am.  B.  R.  262,  56  L.  Ed.  208; 
Rector  v.  dty  Deposit  Bank  Co.,  200  U.  S. 
405,  15  Am.  B.  R.  336,  50  L.  Bd.  527,  in 
which  it  was  held  that  a  judgment  of  dis- 
missal entered  upon  a  verdict  in  an  action 
brought  by  a  trustee  in  bankruptcy  in  a 
State  oourt  to  recover,  as  a  voidable  prefer- 
ence, a  payment  made  to  a  bank  within  tiie 
four  months  period,  presents  a  Federal  ques- 
tion, which  18  reviewable  by  the  Supreme 
Court  upon  a  writ  of  error;  Miller  v.  New 
Orleans  Acid  ft  Fertiliser  Co.  (Sup.  Ct.), 
211  U.  S.  496,  21  Am.  B.  R.  416,  63  L.  Ed. 
300,  affg.  117  La.  821,  42  S.  E.  829. 

80.  Collier  on  Bankruptcy  (3d  ed.),  p. 
243. 

81.  Rector  y.  City  Deposit  Bank,  200  U.  S. 
405,  15  Am.  B.     .  396,  50  L.  Ed.  527. 

88.  Smalley  y.  Laugenour,  196  U.  8.  93, 
13  Am.  B.  R.  692,  49  L.  Ed.  400. 

88.  Columbia  Water  Power  Co.  v.  Street 
Railway  Co.,  172  U.  S.  475,  43  L.  Ed.  521 ; 
Pim  V.  St.  Louis,  165  U.  S.  273,  41  L.  Ed. 
714. 

84.  Bausman  v.  Dixon,  173  U.  S.  113,  43 
L.  Ed.  633.  Compare  also  Castillo  v.  Mc- 
Ckmnieo,  168  U.  S.  674,  42  L.  Ed.  622,  and 
Brigga  v.  Walker,  171  U.  8.  466,  48  L.  M. 
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at  law  will  be  reviewed.'^  Such  a  writ  of  error  can  be  directed  only  to  Ae 
hi^est  court  of  the  State  in  whicb  a  decision  of  tiie  matter  in  controyenj 
could  be  had.^  Appeals  of  this  diaraeter  being  outside  of  the  bankruplcj  law, 
the  practice  is  id^tical  with  that  on  writs  of  error  from  tiie  Supreme  Court 
to  such  a  State  court  in  cases  involving  Federal  questions  other  than  tiliOBS 
growing  out  of  the  bankruptcy  law."  While  the  certification  of  a  record  hj  a 
State  court  to  the  Supreme  Court  may  not  import  a  Federal  question  into  die 
record  where  oliierwise  such  question  does  not  arise,  such  certificate  may  aem 
to  elucidate  the  determination  as  to  whether  a  Federal  question  exists;  if  the 
certificate  does  show  that  rights  under  the  bankruptcy  law  were  passed  upon 
by  the  State  court  the  Supreme  Court  will  review  the  judgment.*^  A  numlwr 
of  other  cases  indicating  tlie  circumstances  under  which  the  appellate  junedie- 
tion  to  review  liie  jud^ent  of  a  State  court  will  be  exercised  are  cited  in  Ae 
foot-nota** 

IV.    SUPXRYISOST  JUBISDICTION. 

By  subsection  b  of  this  section  the  several  circuit  courts  of  appeals  are  gifn 
jurisdiction  to  superintend  and  revise  in  matter  of  law  the  proceedings  of  die 
several  inferior  courts  of  bankruptcy  within  their  jurisdiction.  Sudi  power 
may  be  exercised  on  due  notice  and  petition  by  any  party  aggrieved.  Whet 
a  petition  to  revise  has  been  duly  filed  no  further  reli^  is  necessary  to  pioteet 
the  rights  of  the  petitioner.^  The  power  to  revise  and  superintend  should  aol 
be  exercised  to  control  Hie  discretion  of  <a  court  of  bankruptcy  in  the  matter 
of  the  appointment  or  removal  of  referees.^  This  method  of  review  of  pro- 
ceedings in  courts  of  bankruptcy  should  not  be  separated  from  the  ezerdfls 
of  appellate  jurisdiction  by  Circuit  Courts  of  Appeals  under  §  25.  In  so  &r 
as  the  subsection  confers  jurisdiction  it  is  properly  included  in  this  seotioiL 
But  it  also  indicates  the  classes  of  questions  which  may  be  revised  by  petitiot 
and  somewhat  of  the  practice  on  revision.  This  question  of  jurisdiction  shouU 
be  considered  and  discussed  in  connection  with  'die  appellate  j 
ferred  under  §  25.** 


as.  Egan  V.  Hart,  165  U.  S.  ISS,  41  L. 
Ed.  680. 

86.  Judicial  Code,  |  237. 

87.  See  Foster's  Federal  Practios,  |  477 
et  seq.  See  also  Desty'g  Federal  Procedure 
(0th  ed.),  §  536,  and  Form  No.  680. 

as.  Rector  v.  City  Deposit  Bank  Co.,  200 
U.  S.  405,  15  Am.  B.  R.  336,  50  L.  Ed.  527. 

89.  Linton  v.  Stanton,  12  How.  423;  Soott 
T.  KeUy,  23  Wall.  67;  Dimock  ▼.  Revere 
Copper  Co.,  117  U.  S.  550,  29  L.  Ed.  094; 
MoKenna  v.  Simpson,  129  U.  S.  506,  32  L. 
Ed.  771;  BackuB  ▼.  Fort  Street  Co.,  160 
U.  S.  557,  42  L.  Ed.  853;  Bellingham  Bay 
▼.  New  Whatoom,  172  U.  8.  314,  43  L.  Ed. 
460;  McQuade  y.  Trenton,  172  U.  8.  686, 
43  L.  Ed.  581. 

40.  Matter  of  Saratoga  Qas,  Electric  Light 
A  Power  Co.  (0.  C.  A.,  2d  Oir.),  21  Am.  B. 
K.  592. 


Scope  of  review. — The  review  of  an  orttf 
of  the  dietrict  court,  afBrming  an  ordw  ti 
the  referee,  diamiesing  a  petition  duigtaf 
the  trustee  with  n^ligenoe,  and  also  tlis  i^ 
view  of  the  uncontroverted  fact8»  to  detff* 
mine  whether  there  ia  any  snheUntiil  ^ 
denoe  to  sustain  the  order^  is  a  rerlev  •• 
to  a  matter  of  law  within  the  provisioDf  of 
section  24b  of  the  Bankruptcy  Act  Mstlv 
of  Kuhn  Bros.  (C.  C.  A.,  7th  Cir.),  37  A» 
B.  R.  97,  234  Fed.  277. 

Jurisdiction  to  review  a  svmiiuury  eidtf  h 
bankruptcy  prooeedinga  is  by  originsl  pstt* 
tion  under  this  subdivisiQii.  MMar  of  uoU- 
stein  and  Moseeon  (C.  C.  AiTrth  dr.).  * 
Am.  B.  R.  802,  216  ¥od.  887. 

41.  Birch  V.  Steele  (C.  a  A^  M  Ok.h 
21  Am.  B.  R.  530,  165  Fed.  677. 

48.  See  under  <  25»  poBt,  p.  076. 
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APPEALS  AND  WRITS  OP  ERROIL 

§  25.  Appeals  and  Writs  of  Error. —  a  That  appeals,  as  in  equity 
cases,  may  be  taken  in  bankiruptcy  proceedings  from  the  conrts  of 
bankruptcy  to  the  circuit  court  of  appeals  of  tiie  United  States,  and 
to  the  supreme  court  of  the  Territories,  in  the  following  cases,  to 
wit,  (1)  from  a  judgment  adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt;  (2)  from  a  judgment  granting  or  denying  a 
discharge;  and  (3)  from  a  judgment  allowing  or  rejecting  a  debt  or 
claim  of  five  hundred  dollars  or  over.  Such  appeal  shall  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been  rendered, 
and  may  be  heard  and  determined  by  the  appellate  court  in  term  or 
vacation,  as  the  case  may  be. 

h  From  any  final  decision  of  a  court  of  appeals,  allowing  or 
rejecting  a  claim  under  this  act,  an  appeal  may  be  had  under  such 
ri:des  and  within  such  time  as  may  be  prescribed  by  the  Supreme 
Court  of  the  United  States,  in  the  following  cases  and  no  other : 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two 
thousand  dollars,  and  the  question  involved  is  one  which  might  have 
been  taken  on  appeal  or  writ  of  error  from  the  highest  court  of  a 
State  to  the  Supreme  Court  of  the  United  States ;  or 

2.  Where  some  justice  of  the  Supreme  Court  of  the  United  States 
shall  certify  that  in  his  opinion  the  determination  of  the  question  or 
questions  involved  in  the  allowance  or  rejection  of  such  claim  is 
essential  to  a  uniform  construction  of  this  act  throughout  the  United 
States. 

c  Trustees  shall  not  be  required  to  give  bond  when  they  take  appeals 
or  sue  out  writs  of  error. 

d  Controversies  may  be  certified  to  the  Supreme  Court  of  the  United 
States  from  other  courts  of  the  United  States,  and  the  former  court 
may  exercise  jurisdiction  thereof  and  issue  writs  of  certiorari  pursuant 
to  the  provisions  of  the  United  States  laws  now  in  force  or  such  as  may 
be  hereafter  enacted. 

ABAlogoni  proYifioiis:     In  U.  S.:     As  to  appeals  to  the  ciroait  oourts,  Act  of  1867,  (|  8, 
24,  R.  S.,  99  4980,  4981,  4982,  4983,  4984,  4986;  Act  of  1841,  $  4;  M  to  appeals 
to  the  Supreme  Court,  Act  of  1867.  9  9,  R.  S.,  |  4989;  as  to  petitions  for  revision, 
Act  of  1867,  I  2,  R.  S.,  §9  4986,  4987 ;  Act  of  1841,  <  6. 
In  Sag.:    Act  of  1883,  I  104;  General  Rules,  12»-134A. 
In  Can.:    Act  of  1919,  9t  63,  74. 
Crbu-x^ferenoes:    To  the  law:    Appellate  courts,  definition,  I  1  (3) ;  Oovrte  of  bankruptcy, 
definition,  S  1  (8). 

Jurisdiction  of  appellate  courts,  t  24. 
To  the  General  (Mere:    Appeals  to  Circuit  Court  of  Appeals  allowed  hj  judge  of  court 

appealed  from  XXXVI  (1).      

Appeals  to  U.  S.  Supreme  Court,  XXXVI  (2). 


•  Subsection  b  superseded  in  effect  by  Act  of  January  28,  1915,  38  stat.  L.  803.  post,  p.  606. 
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SYNOPSIS  OF  SECTION. 

APF1DAL8  AND  lirBITS  OF  BRIIOB. 

L  Appeals  and  Writs  of  Error  GeneraSyi  573. 

a.  Scope  and  meaning  oj  eedion^  573. 

b.  Methods  of  appeal  in  bankruptcy,  574. 

IL  Petitions  to  Revise  in  Matter  of  Law,  575. 

a.  In  general,  575. 

b.  Comparative  legislation,  575. 

c.  Distinction  between  petitions  to  revise  and  appeals,  67&  ^ 

d.  Petition  and  appeal;  exclusive  or  cumuUMoe,  670.         ^ 

(1)  CONFUCT  OF  AUTHOBTTY,  570. 

(2)  PfiBVAIUNa  BXTLBy   578. 

(3)  Uniunq  bxmbdiss,  579. 

(4)  Appeal  tbbatbd  as  pbtfteon  to  UHViUy  679. 

(5)  Objection  to  exebcisb  of  jUEisDicnoNy  680. 
a  Questions  oj  law  only  considered,  581. 

f .  What  may  be  reviewed  by  petiticnj  582. 

(1)  In  gbnsbal,  582. 

(2)  Object  and  chabactbb  of  pbocbedingb^  683. 

(3)  ObDEBS  OB  DECBBEB  IN  BANKBTTPTCT  PBOCBBDINQS|   583L 

(I)  In  general,  583. 

(II)  Claims  as  to  funds  in  possession  of  court,  584. 
(UI)  Ldens  on  bankrupt's  property,  584. 
(TV)  Administrative  orders,  585. 
(V)  Sale  and  distrtbutian  of  property,  586. 
(VT)  Exemptions  claims,  586. 
( VTI)  Claims  of  creditors  generally,  686. 
(VTII)  Alhwamce  of  fees  and  expenses,  686. 

(IX)  Proceedings  regarding  discharge  or  compoaitiafit,  58T. 

g.  Practice,  587. 

(1)  In  genebal,  587. 

(2)  What  to  becite;  becobd,  587. 

(3)  Time  of  fiung  petition,  588. 

(4)  Otheb  mattebs  belatino  to  PBAcncB,  6901 

m.  Appeals  as  in  Equity  Casesi  591. 

a.  In  general,  591. 

b.  As  in  equity  cases,  591. 

e.  From  what  judgments,  591. 
(1)  In  genebal,  591. 

(2)   ObDEB  OB  DECISION  IfUBT  BE  FINAI«,  592. 

(3)  Judgment  gbanting  ob  bbfusino  an  adjijdigaiion,  609L 

(I)  In  general,  592. 

(II)  Effect  oj  jury  trial,  692. 


§  25.]  Appbals  akd  Writs  of  Ebbob.  5TS 

HL  Appeals  as  ia  Equity  Cases — Continued. 

(4)   GbAOTINO  OB  DENTINQ  DISCHABOB,   693. 

(5)  Allowing  ob  bbibghnq  claim,  594. 
(I)  In  general,  594. 
(II)  Amaunl  involved,  595. 

(III)  ValidUy  or  priority  oj  lien,  595. 

(IV)  Claims  Jor  Jees  and  expenses,  597. 

d.  Time  oJ  taking  appeal,  598. 

(1)  In  APPBAIS  in  BANKBUPTCT  PBOCSEDINQSy  59S. 

(2)  In  appeals  in  contbovebsibs  abisino  in  bankbuptct  pbocbbd- 
iNGS,  599. 

e.  Parties  to  appeal,  599. 

f.  Prodice,  600. 

(1)  In  genebal,  600. 

(2)  Assignment  of  bbbobSi  600. 

(3)  Bond,  601. 

(4)  Citation,  601. 

(5)  Pebfectino  appeal,  602. 

(I)  In  general,  602. 
(II)  Record  to  be  certified;  conierds,  902. 

(6)   FOBCE  AND  effect  OF  FINDINGS  OF  FACT,  604. 

(7)  Effect  of  appeal  and  decision,  606. 

(8)  Costs  of  appeal,  606. 

IV.  Appeals  to  Supreme  Court,  606. 

a.  From  a  circuit  court  oj  appeals^  606. 

(1)  Effect  of  act  of  1915,  LocrnNG  appeals,  606. 

(2)  FOBMEB  APPEALS  TO  SUPBKMB  COUBT,  607. 

b.  Practice,  608. 

V.  No  Appeal  Bond  Required  of  Trustee  Who  Appeals,  609. 

ML  Certificate  and  Certiorari,  609. 

a.  Certifi^cates  to  the  Supreme  Court,  609. 

b.  Writs  oj  certiorari  Jrom  the  Supreme  Court,  610. 


L  APPEALS  AND  WRITS  OF  EBROS  GENERALLY. 

a.  Scope  and  meaning  of  section.— Tte  object  of  §  24^a  is,  as  has  already 
been  indicated,  to  confer  jurisdiction  upon  the  •Supreme  Court  and  circuit 
oourts  of  appeals  as  to  controversies  arising  in  bankruptcy  proceedings.  The 
distinction  to  be  made  between  controversies  arising  in  bankruptcy  proceed- 
ings and  the  words  "in  bankruptcy  proceedings"  as  used  in  §  25-a  are 
commented  upon  under  that  sectioa.  It  was  there  stated  that  if  an  appeal 
be  brought  in  a  stiit  independent  of  the  proceedings  proper  or  which  arise 
in  respect  to  a  right  asserted  by  an  adverse  claimant  it  must  be  under  §  24-a 
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rather  than  under  §  25-a.  In  otiier  respects^  however,  §  25  both  limits  and 
explains  the  general  appellate  jurisdiction  conferred  upon  the  Supreme  €ouit 
and  the  circuit  courts  of  appeals  by  §  24-a.  The  jurisdiction  to  supeiintead 
and  revise  in  matter  of  law  the  proceedings  of  bankny^y  courts  is  confened 
by  §  24-b ;  but  it  is  so  closely  allied  with  the  exercise  of  jurisdiction  under 
this  section  that  they  are  more  properly  treated  in  the  same  connection.  In 
practically  every  case  where  any  question  has  arisen  relative  to  tiie  leneir 
of  any  matter  pertaining  to  bankruptcy  by  an  appellate  court,  the  oonit 
discusses  or  applies  these  two  sections  conjunctively.  In  any  consideration 
of  the  subject  the  sections  are  necessarily  treated  in  the  same  connection. 

b.  Methods  of  appeal  in  bankruptcy.—  The  practioner  in  State  courts,  espe- 
cially in  the  code  states,  usually  finds  the  Federal  system  of  appeals  oomplei 
and  difficult  to  understand.  That  he  may  have,  as  it  were,  a  few  landmarks 
to  guide  him,  the  following  analysis  of  methods  of  appeal  in  bankruptcy,  other 
than  reviews  of  referees'  decisions  by  the  judge,  may  be  found  usefuL  It  aoes 
not  include  reviews  by  the  Supreme  Court  of  bankruptcy  deoisions  in  the  hi^ 
est  courts  of  the  States.^  The  cases  cited  in  the  footnotes  are  referred  to  only 
for  the  purpose  of  calling  attrition  to  the  cases  in  which  the  method  specified 
has  been  employed  under  the  present  law.  They  are  illustrative  merely  and 
are  not  referred  to  for  the  purpose  of  substantiating  the  statements  made 
in  the  text. 

(1)  In  ths  Supbsms  Court  of  the  United  Statss: 

(a)  By  appeal  or  writ  of  error ^  from  a  district  court  not  within  any 
organized  circuit,  or  the  Supreme  Court  of  the  District  of  Colum- 
bia, by  a  party  aggrieved  by  either  of  the  judgments  mentioned 
in  §  25-a,  but  not  otherwise.^ 

(6)  By  a  writ  of  certiorari,  to  a  circuit  court  of  appeals,  if  permitted 
by  general  law.*  Under  Act  of  Congress,  January  28,  1915. 
(38  Stat,  at  L.  804,  chap.  22)  judgments  and  decrees  of  circuit 
court  of  appeals  in  all  proceedings  imder  the  bankruptcy  act  are 
final,  save  only  that  the  Supreme  Court  may  require  that  Ae 
proceeding  be  certified  to  it  for  review  and  determination. 

(c)  By  certificate,  from  either  a  circuit  court  of  appeals  or  a  district 
court  direct,  if  permitted  by  general  law.* 

(2)  In  a  cibcuit  coubt  of  appeals: 

(a)  By  appeal  or  writ  of  error,  from  a  district  court  in  its  circuit  sitting 

in  bankruptcy ;  if  within  the  limitations  of  §  25-a,  but  not  other- 
wise. 

(b)  By  a  petition  to  revise  in  matters  of  law  any  order  of  a  district 

court  in  its  circuit  sitting  in  bankruptcy. 


1.  This  subject  has  been  ooneidered  some- 
what at  length  under  the  preceding  aection. 

2.  Carson,  Pirie,  etc.  v.  Chicago  Title  & 
Trust  Co.,  182  U.  S.  438,  46  U  Bd.  1171, 
5  Am.  a  R.  824 ;  White  v.  Schlocrb,  178  U. 
8.  542,  44  L.  Ed.  1183,  4  Am.  6.  R.  17d; 
Audubon  y.  Schufeldt,  181  U.  S.  576,  45  L. 
fid.  1009,  6  Am.  B.  R.  829. 

8.  Bryan  y.  Bemheimer,  181  U.  S.  188,  45 
L.  Ed.  814,  5  Am.  B.  B.  023;  MueUer  y.  Nu- 


gent, 184  U.  S.  1,  46  L.  Ed.  406,  7  Am.  R  B. 
224;  LouisyiUe  Trust  Co.  ▼.  Oomingor,  I9i 
U.  S.  18,  4S  L.  Ed.  413,  7  Am.  B.  R.  421. 
4.  Bardes  y.  Bank,  178  U.  S.  524, 44  L  Bl 
1175,  4  Am.  B.  R.  163;  Hicks  y.  Knost,  IT« 
U.  a  541,  44  L.  Ed.  1183,  4  Am.  R  R  178: 
WaU  y.  Cor,  181  U.  6.  244.  45  L.  IW-  W5. 
5  Am.  B.  R  727;  ^Vllsoti  y.  Ndsoa,  183 U.  6. 
101,  7  Am.  B.  B.  14A,  46  L.  Ed.  147. 
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(8)  Ik  thx  supsBiiB  ooubt  of  a  Tsbbitobt: 

(a)  By  appeal  or  writ  of  error,  from  a  district  court  of  the  territory 
sitting  in  bankruptcy;  if  within  the  limitations  of  §  25-ay  but 
not  otherviae.' 

IL  PETITIONS  TO  SXYISX  Dff  ]£ATTBR  OF  lA W. 

a.  In  generaL— •  Under  §  244)  the  several  circuit  courts  of  appeals  have  juris- 
diction in  equity,  either  interlocutory  or  final,  to  superintend  and  revise 
in  matter  of  law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.  The  revisory  power  here  conferred,  it  will  be 
noticed,  extends  (1)  to  matters  of  law  and  (2)  to  proceedings  in  bankruptcy. 
This  power  of  revision  as  so  conferred  is  contrasted  with  the  appellate  juris- 
diction of  the  circuit  court  of  appeals  to  be  exercised  under  §  26-a  in  the 
three  classes  of  cases  therein  specified  This  appellate  jurisdiction  is  also 
to  be  exercised  "  in  bankruptcy  proceedings.'* 

b.  Comparatiye  legislation.— The  act  of  1841  imperfectly  granted  this  revis- 
oiy  power.  It  depended  for  its  exercise  on  the  order  or  certificate  of  the  lower 
eourt.^  Under  the  act  of  1867  it  was  often  availed  of  and,  because  summary 
in  its  nature  and  simple  in  its  application,  was  the  usual  method  of  reviewing 
questions  of  law. 

e.  Bistmction  between  petitions  to  revise  and  appeals. —  Petitions  to  revise 
in  matter  of  law  divides  with  appeals  in  equity  cases  the  great  majority  of 
reviews  heard  by  the  circuit  court  of  appeals.  The  petition  differs  from  such 
appeals  in  two  important  particulars.  (1)  Petitions  to  revise  bring  up  ques- 
tions of  law  only;  appeals  both  of  law  and  of  facts.''  (2)  The  former  calls  up 
any  order  or  judgment  or  judicial  action  in  bankruptcy  proceedings ;  the  latter 
three  classes  of  final  judgments  only.^  The  provisions  as  to  revision  in  matter 
of  law  and  appeals  were  framed  and  must  be  construed  in  view  of  the  distinc- 
tion between  steps  in  bankruptcy  proceedings  proper  and  controversies  arising 
out  of  the  settlement  of  the  estates  of  bankrupts.®     In  other  words,  if  the 


5.  Compare  In  re  Blair  (C.  C  A.,  8th 
Cir.),  6  Am.  B.  B.  793,  106  Fed.  S62;  In  re 
Stmnpf  (Sup.  Ct.,  Okla.),  9  Okla.  639,  4 
Am.  6.  R,  267,  60  Pac  96. 

6.  Ebc  parte  Christy,  3  How.  292. 

7.  Elliott  V.  Toeppner,  187  U.  S.  327,  9  Am. 
B.  R.  60,  47  L.  Ed.  200,  in  which  caae  the 
•onrt  cited  ||  244>  and  25-a  bo  far  ae  they 
applied  to  the  appellate  jurisdiction  of  circuit 
courts  of  appeals  and  stated  that  the  juris- 
diction conferred  hy  the  former  section  was 
eonfined  to  questions  of  law  and  did  not  con- 
template a  review  of  the  facts.  The  court 
said:  "The  distinction  between  a  writ  of 
error  which  brings  up  nratters  of  law  only, 
and  an  appeal,  which,  unless  expressly  re- 
stricted bnngs  up  both  law  and  fact,  has 
always  been  observed  by  this  court  and 
been  recognized  by  the  legislation  of  Congress 
from  tiie  foundation  of  the  government.'^  In 
re  Blanchard  Shingle  C6.  (C  C.  A.,  9th  Cir.) , 
21  Am.  B.  R.  142,  164  Fed.  811;  Robs  v.  Stroh 
(C.  C.  A.,  8d  Cir.),  21  Am.  B.  R.  644,  16S  Fed. 
<)28;  Mitter  of  RusseU  (C.  C.  A.,  0th  Cir.),  41 
Am.  B.  B.  284,  247  Fed.  96. 

8.  In  the  case  of  Duryea  Power  Co.  r. 
fiternberab,  218  U.  8.  290,  25  Am.  B.  U.  66. 
64  L.  Bd.  104^  the  court  said:  "It  is  argued 
that  an  appeal  to  the  circuit  court  of  appeals 


may  be  treated  as  a  petition  for  revision 
(Holden  v.  Stratton,  191  U.  S.  116,  10  Am. 
B.  R.  786,  48  L.  Ed.  115),  and  that  con- 
versely, a  petition  for  revision  may  be  turned 
into  an  appeal,  or  at  leaat  treated  as  one  for 
the  purpose  of  an  appeal  to  this  court,  if 
only  to  establish  that  the  circuit  court  of 
appeals  exhausted  its  jurisdiction.  There 
are  two  answers  to  this  contention.  In  the 
first  place  the  converse  proposition  does  not 
hold.  An  appeal  opens  both  fact  and  law 
and  therefore  might  be  regarded  as  intended 
to  raise  questions  of  law  in  any  way  that 
mi^ht  be  deemed  proper.  But  a  petition  for 
revision  opens  only  questions  of  law  and  when 
the  foundation  of  its  jurisdiction  ia  thus 
narrowed,  the  aetion  of  the  court  cannot 
enlarge  it  so  as  to  deal  with  the  facts." 

9.  First  Natl  Bank  of  Chicago  y.  Chicago 
Title  &  Trust  Co.,  198  U.  JS.  280,  14  Am.  B. 
K  102,  49  L.  Ed.  1061 ;  Holden  y.  Stratton, 
101  U.  S.  115,  10  Am.  B.  B.  786,  48  L.  Ed. 
116;  Elliott  V.  Toeppner,  187  U.  S.  327,  9  Am. 
B.  R.  50,  47  L.  Ed.  900;  Denver  First  Nat'l 
Bank  v.  Klug,  186  U.  S.  202,  8  Am.  B.  R.  12, 
46  L.  Ed.  1127;  In  re  Hecox  (C.  C  A.,  8th 
Cir.),  21  Amu  B.  B.  314,  164  Fed.  823. 
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question  arise  in  an  independent  suit  to  detennine  a  claim  neoessaiy  for  dia 
settlement  of  tbe  estate,  or  if  it  arise  in  one  of  the  cases  specified  in  §  2&^ 
review  may  be  had  bj  appeal;  if  the  question  pertains  to  and  arises  in  the 
bankruptcy  proceedings  and  does  not  fall  within  either  of  the  cases  specified  in 
§  2S-ay  review  may  be  had  by  a  petition  to  revise  in  matter  of  law.^  Confosion 
may  be  avoided  by  bearing  in  mind  that  under  §  24-a  a  controversy  aridng 
between  a  trustee  and  a  third  party  in  respect  to  property  either  in  possession 
of  the  trustee  or  a  third  party  the  review  in  the  circuit  court  of  app^Qs  is  had 
on  appeal  in  the  same  manner  as  in  other  cases.  In  the  case  of  such  contro^ 
versies  the  revisory  power  is  not  available.  On  the  review  of  judgments  in 
independent  suits  to  recover  assets  or  to  determine  controversies  arising  rela- 
tive to  the  bankrupt's  estate  the  remedy  is  by  appeal^  This  doctrine  does  not 
seem  refutable.  Whatever  conflict  there  may  be  among  the  authorities  on  this 
subject  pertains  to  the  question  as  to  whether  or  not  appeal  as  in  equity  cases 
taken  in  bankruptcy  proceedings  to  the  circuit  court  of  appeals  in  the  cases 
specified  in  §  35-a  are  exclusive  of  the  right  to  review  under  $24rh.  These 
distinctions  are  now  well  settled  by  the  court.^ 

d.  Petition  and  appeal;  exclusive  or  cumulative. — (l)  Conflict  of  authos- 
ixY. —  It  has  been  held  that  the  power  to  review  by  appeal  conferred  by  §  25-a 
and  that  to  supervise  granted  by  §  24-b  are  cumulative ;  that  the  two  grants  of 
power  are  not  inconsistent  and  that  in  a  proper  case  either  may  be  invoked.^ 


10.  Snow  V.  Dalton  (C.  C.  A.,  4th  Cir.), 
29  Am.  B.  R.  240,  203  Fed.  843;  Kinkead 
V.  Bacon  &  Sons  (CCA.,  6th  Uir.),  36  Am. 
B.  R.  390,  230  Fed.  362,  in  which  the  court 
held  that  the  review  of  an  order  fixing  the 
compensation  of  a  referee,  heine  in  a  "pro- 
ceeding in  bankruptcy  "  may  oxuy  be  had  on 
a  petition  to  revise  imder  |  24b. 

11.  In  re  Riisch  (C  C  A.,  7th  Cir.),  8 
Am.  B.  R.  618,  116  Fed.  270.  See  also  In 
re  Jacobs  (C  C  A.,  8th  Cir.),  3  Am.  B.  R. 
671,  96  Fed.  935;  In  re  Mertens  (C  C  Au, 
2d  Cir.),  16  Am.  B.  R.  701,  142  Fed.  445. 

is.  In  re  Rouse,  Hazard  &  Co.  (C  C  A., 
7th  dr.),  1  Am.  B.  R.  234,  91  Fed.  96;  In 
re  Purvine  (C.  C  A.,  5th  Cir.),  2  Am.  B.  R. 
787,  96  Fed.  192;  In  re  Richards  (C  C  A., 
7th  dr.),  3  Am.  B.  R.  145  96  Fed.  936; 
In  re  Jacobs  (C  C  A.,  8th  Cir.),  3  Am.  B. 
R.  671,  99  Fed.  639;  Courier-Journal,  etc 
V.  Brewing  Co.  (C  C  A.,  6th  dr.),  4  Am. 
B.  R,  183,  101  Fed.  699;  In  re  Ive»  (C  C. 
A.,  6th  Cir.),  7  Am.  B.  R.  692,  113  Fed. 
911;  Hutchinson,  v.  Le  Roy  (C  C  A.,  1st 
Cir.),  8  Am.  B.  R.  20.  113  Fed.  200;  In  re 
Abraham  (C  C  A.,  6th  Cir.),  2  Am.  B.  R. 
266,  93  Fed.  767  (in  Supreme  Court,  Bryan 
V.  Bemheimer,  181  U.  8.  188,  5  Am.  B.  R. 
623,  46  L.  Ed.  814). 

13.  Right  to  review  by  appeal  or  oa  pe- 
tition not  exclusive. —  In  the  case  of  In  re 
Lee  (C  C  A.,  8th  dr.),  26  Am.  B.  IL  436, 
182  Fed.  679,  the  court  said:  '* Undouotedly 
there  is  a  controversy  here  arising  in  a  bank- 
ruptcy proceeding,  which  is  reviewable  by 
appeid  under  section  24-a,  but  there  is  no 
prohibition  in  the  bankruptcy  law  of  the 
revision  in  matter  of  law  of  such  a  contro- 
versy under  section  24-b,  and  if  no  oom- 
troversy  arising  la  bankruptcy  proceedinga 


may  be  reviewed  under  the  latter  seciioa, 
then  nothing  may  be  reviewed  under  It  be- 
cause where  there  la  no  oontroversy,  there  is 
nothing  to  review  or  to  decide.  The  fact 
is  that  the  grant  of  jurisdiction  to  the  cir- 
cuit  court  ox  appeals;  to  review  hj  appeal 
the  final  decision  of  a  oontroversy  arising 
in  bankruptcy  proceedings  of  w&ch  that 
court  wouid  have  had  appellate  juriadletioe 
if  it  had  arisen  in  any  other  ease  in  a  fed- 
eral court  under  section  24-ay  and  the  grant 
of  iurisdiction  to  revise  and  superintend  in 
matter  of  law  the  proceedinga  of  the  mf erior 
courts  of  bankrup£^  under  section  d4-b  are 
not  exclusive  of  eadi  other,  hut  cumnlatzve 
or  concurrent  grants^  the  former  of  jnriadie- 
tion  to  review  questiops  of  law  and  of  fact* 
the  latter  of  jurisdietioa  to  review  qneetioat 
of  law  alone.^ 

Dodge  V.  Norlin  (C  C  A.,  8th  dr.),  IS 
Am.  B.  R  176,  133  Fed.  963,  in  which  the 
court  said:  "Nor  is  there  anything  in  ths 
grant  by  |  24-b  of  the  power  to  reviae  and 
superintend  in  matter  of  law  the  proeeediBat 
of  the  inferior  courts  of  bankruptcy  -whi» 
in  any  wa;^  affects  or  limits  the  geairal  ap* 
pellate  jurisdiction  vested  by  the  aectiona  off 
the  law  which  have  been  considered.  The 
act  of  1898  does  not  grant  the  appellate 
and  the  revisory  jurisdiction  in  the  altana- 
tive.  It  does  not  give  to  disappointed  liti- 
gants the  right  of  appeal  or  tne  right  to 
revision  in  matters  <)X  law.  It  grants  the 
right  of  appeal  and  the  right  of  superintend- 
ence and  revision  in  matto-s  of  law  only.  It 
gives  both  rights  freely  and  without  limita- 
tion. The  two  grants  are  not  inccnsMtoit^ 
and  on  famUiar  prindples  both  must  stand, 
and  in  a  proper  case  either  may  be  invehed." 
The  following  cases  are  also  to  the  effeet  that 
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There  are  a  number  of  other  cases  in  which  it  has  been  held  that  where  an 
appeal  might  be  brought  under  §  25  a  review  of  petition  under  §  24rb  was  not 
available.^*  In  many  of  these  cases  a  distinction  is  made  between  "  proceedings 
in  bankruptcy  "  under  §  24-b  and  "  controversies  arising  in  bankruptcy  pro- 
ceedings" which  are  appealable  under  the  general  appellate  jurisdiction  of 
the  court  as  conferred  by  §  24-a.  Under  the  principles  of  these  cases  if  the 
controversy  is  one  arising  in  bankniptcy  proceedings,  review  by  appeal  is 
exclusive."^  In  view  of  this  conflict  of  authority  it  is  difficult  to  declare  a  rule 
which  will  be  a  safe  guide  in  every  case.  As  has  been  stated,  this  contrariety 
of  decision  has  resulted  in  such  confusion  and  uncertainty  in  the  practice  that 


the  rieht  to  a  review  by  an  appeal  or  upon 
a  petition  to  revise  may  be  sought  at  the 
option  of  the  appeUant.  In  re  Holmes  (C.  C 
A.,  8th  Oir.),  15  Am.  B.  R.  689,  142  Fed. 
392;  In  re  McKenzie  (C.  C.  A.,  8th  Cir.), 
15  Am.  B.  R.  679,  142  Fed.  383;  Taft  Go. 
V.  Century  Savings  Blank  (0.  C.  A.,  Sth 
Cir.),  16  Am.  B.  R.  694,  141  Fed.  369; 
In  re  Plymouth  Cordage  Co.  (C.  C.  A.,  Sth 
Cir.),  13  Am.  B.  B.  665,  135  Fed.  1000; 
Ross  V.  Stroh  (C.  C.  A.,  3d  Cir.),  21  Am. 
B.  R.  644,  166  Fed.  628. 

An  order  of  dismissal  of  a  petition  in  bank- 
mptcy,  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  an  act  of  bank- 
ruptcy is  reviewable  by  petition  to  revise 
imder  t  24-b,  although  it  is  a  '' judgment 
refusing  to  adjudge  the  defendant  a  bank- 
nipt  "  and  appealiM)le  under  |  25-a.  Stevens 
V.  Nave-McOord  Co.  (C.  C.  A.,  Sth  Cir.), 
17  Am.  B.  R.  609,  160  Fed.  71. 

14.  Remedies  ezclosive. — ^Union  Natl  Bank 
V.  NeiU  (C  C.  A.,  Sth  Cir.),  17  Am.  B.  R. 
853,  140  Fed.  720;  O'DeU  v.  'Boyden  (C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  751,  150  Fed. 
731,  where  the  distinction  seems  to  have  been 
made  between  "  a  proceeding  in  bankruptcy  '* 
under  |  24-b  and  ^'  a  controversy  arising  in 
bankruptcy  proceedings"  under  |  24-a;  Ma* 
son  V.  Wolkowich  (C.  C.  A.,  1st  Cir.),  17 
Am.  B.  R.  709,  150  Fed.  099,  in  which  also 
the  distinction  is  made  between  an  order  ap- 
pealable as  a  ccmtroversy  in  bankruptcy  and 
one  reviewable  by  petition  aa  in  the  proceed- 
ing itself;  In  re  McMahon  (C.  C.  A.,  6th 
Cir.),  17  Am.  B.  R.  530,  147  Fed.  686; 
Davidson  &  Co.  v.  Friedman  (C.  C.  A,  6th 
Cir.),  16  Am.  B.  R.  489,  140  Fed.  853,  in 
which  the  court  held  that  the  remedies  of 
appeal  and  petition  for  review  are  ezdusive 
of  each  other  and  the  court  will  not  treat 
the  one  as  the  other  to  the  confusion  of 
pleading;  In  re  Mueller  (C.  C.  A.,  6th  Cir.), 
14  Am.  a  R.  256,  136  Fed.  711,  holding  that 
the  supervisory  jurisdiction  conferred  by 
§  24-b  does  not  include  orders  or  decrees 
which  are  appealable  and  that  the  provisions 
for  ajmeal  and  for  petition  to  revise  are 
imitually  exclusive.  In  re  Kuffler  (C.  C.  A., 
2d  Cir.),  11  Am,  B.  R.  469,  127  Fed.  126, 
holding  that  the  provisions  of  |  24-b  refer 
to  cases  not  provided  for  by  appeal  so  that 
if  (  26-a  applies,  a  petition  to  revise  will 
not  lie.  First  Natl  Bank  of  Miles  City  v. 
State  Natl  Bank  (C.  C.  A.,  9th  Cir.) ,  12  Am. 
B.  R.  440,  131  Fed.  430,  to  the  effect  that 
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I  25-a  having  provided  a  means  to  review 
by  appeal  three  kinds  of  judgment,  every 
other  means  is  excluded.  In  re  Good  (C.  C< 
A.,  8th  Cir.),  3  Am.  B.  R.  605,  99  Fed.  389, 
holding  that  a  judgment  adjudicating  a  per- 
son bcmkrupt  could  not  be  reviewed  by  peti- 
tion. In  re  Jungman  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  401,  186  Fed.  302,  holding 
that  a  decision  requiring  a  third  party  to 
carry  out  the  terma  of  a  contract  for  the 
purdiase  of  certain  property  of  the  bank- 
rupt's estate,  is  reviewable  by  appeal. 

In  the  case  of  Barnes  v.  Pampei  (C.  C.  A., 
6th  Cir.),  27  Am.  B.  R.  192,  192  Fed.  525, 
the  court  said:  "The  distinction  between 
'  proceedinsa '  in  bankruptcy  reviewable  under 
section  24%  and  the  'controversies  arising 
in  bankruptcy  proceedings'  appealable  under 
section  24-a  is  dearlv  defined,  the  former  in- 
cluding 'administrative  orders  and  decrees 
in  the  ordinary  course  of  bankruptcy  between 
the  filing  of  the  petition  and  the  final  settle- 
ment of  the  estate,' — the  latter  including 
'those  independent  or  plenary  suits  which 
concern  the  bankrupt's  estate  and  arise  by  in- 
tervention or  otherwise  between  the  trustees 
representing  the  bankrupt's  estate  and  claim- 
ants representing  some  right  or  interest  ad- 
verse to  the  bankrupt  or  his  general  cred- 
itors.' The  remedies  afforded  by  the  two 
sub-sections  referred  to  are  mutually  exclu- 
sive." Citing  Hewit  v.  Berlin  Machine 
Works,  194  U.  S.  296,  11  Am.  B.  R.  709.  48 
L.  Ed.  986 ;  Coder  v.  Arts,  213  U.  S.  223,  233, 
235,  22  Am.  B.  R.  1 ;  Tefft,  Weller  &  Co.  y. 
Munsuri,  222  U.  S.  114,  27  Am.  a  R.  338, 
56  L.  Ed.  118;  In  re  MueUer  (C.  C.  A.,  6th 
Cir.),  14  Am.  B.  R.  256,  136  Fed.  711,  713, 
715;  In  re  Doran  (C.  C.  A.,  6th  Cir.),  18 
Am.  B.  R.  760,  164  Fed.  467;  Brad^  v. 
Bernard  &  Kittinger  (C.  C.  A.,  6th  Cir.), 
22  Am.  B.  R.  342,  170  Fed.  576. 

15.  In  re  McMahon  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  530,  147  Fed.  685;  O'DeU  v. 
Boyden  (C.  C.  A-,  6th  Cir.),  17  Am.  B.  R. 
751,  150  Fed.  731 ;  Mason  v.  Wolkowich  (C 
C.  A.,  Ist  ar.),  17  Am.  B.  R-  709,  150  Fed. 
699,  holding  that  an  order  made  upon  the 
petition  of  a  trustee  for  the  payment  to  him 
of  the  proceeds  of  a  sale  of  assets  is  appeal- 
able only  to  the  circuit  court  of  appeals  under 
I  24-a ;  Brady  v.  Bernard  k  Kittinger  ( C.  C. 
A.,  6th  ar.),  22  Am.  B.  R.  342,  170  Fed. 
676;  In  re  Streator  Metal  Stamping  Co.  (€1 
C.  A.,  7th  Cir.),  80  Am.  B.  R.  55,  205  Fed. 
280. 
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lawyers  have  thought  it  necessaiy  in  many  cases  to  take  an  appeal  and  file  a 
petition  for  revision  in  the  same  case  in  order  to  be  sure  to  obtain  a  review  of 
the  ruling  challenged.^^ 

(2)  Prevailino  eule. —  The  consensus  of  opinion  seems  clearly  in  favor 
of  the  principle  that  if  the  suit  or  proceeding  is  a  controversy  arising  in  bank- 
ruptcy proceedings  it  is  appealable  under  §  25-a  and  not  reviewable  under 
§  24rb;  the  latter  refers  only  to  matters  in  ihe  bankruptcy  proceedings  itself, 
that  is,  any  judicial  determination,  which  may  be  made  by  a  bankruptcy  court 
from  the  time  of  the  filing  of  the  petition  until  the  estate  is  closed,  pertaining 
exclusively  to  the  bankruptcy.  This  distinction  is  clearly  established.^^  As 
between  the  power  to  revise  under  §  24-b  and  the  exercise  of  appellate  jurisdie* 
tion  under  §  25-a,  both  of  which  relate  to  the  review  of  bankruptcy  proceedings, 
the  better  rule  is  that  in  either  of  the  three  cases  mentioned  in  §  25-a  the  review 
can  only  be  by  appeal;"  but  in  respect  to  any  other  matters  in  bankruptcy 
proceedings  the  view  must  be  by  a  petition  to  revise.^     The  Supreme  Court 


16.  In  re  Holmei  (C.  C.  A.,  Sth  Cir.),  10  Am. 
B.  R.  680,  142  Fed.  891:  In  re  Hecox  (C.  C.  A., 
Sth  Cir.),  21  Am.  B.  R.  314,  164  Fed.  823;  Matter 
of  Creech  Bros.  Lumber  Co.  (C.  C.  A.,  9th  Cir.), 
30  Am.  B.  K.  487,  240  Fed.  8. 

17.  Hewitt  v.  Berlin  Machine  Co.,  194  U.  8. 
300,  11  Am.  B.  R.  709,  48  L.  Bd.  986;  In  re 
Moore  A  Brid^man  (C.  C.  A.,  Sth  Cir.),  21  Am. 
B.  B.  661,  166  Fed.  689;  Matter  of  Beyer  Print- 
Ins  Co.  (C.  C.  A.,  7th  Cir.K  82  Am.  B.  R.  796. 
216  Fed.  878;  Both  well  v.  Fltsgerald  (C.  C.  A.. 
9th  Cir.),  84  Am.  B.  R.  261,  219  Fed.  408;  Matter 
of  Russell  (C.  C.  A.,  9th  Cir.),  41  Am.  B.  R. 
234   247  Fed.  96* 

i^rovisions  for  appeal  and  revision  mvtn- 
aUy  ezcliuive. —  In  the  case  of  Morehouse  v. 
Pacific  Hardware  Co.  (C.  0.  A.,  9th  Oir.), 
24  Am.  B.  R.  178,  177  Fed.  337,  the  court 
■aid:  "Section  24  of  the  bankruptcy  act  of 
1898  establishes  the  appellate  jurisdiction  of 
circuit  courts  of  appeals  over  'controversies 
arising  in  bankruptcy  proceedings '  and  their 
jurisdiction  in  equity,  '  either  interlocutory 
or  final  to  revise  in  matter  of  law  proceed- 
ings of  the  inferior  courts  of  bankruptcy.' 
fi^ion  25-a  provides  for  appeals  from  judg- 
ments in  three  certain  enumerated  steps  in 
bankruptcy  proceedings;  'in  respect  to  which 
special  provision  therefor  was  required.' 
(llolden  V.  Stratton,  191  17.  S.  115,  10  Am. 
B.  R.  786,  48  L.  Ed.  115.)  There  is  in  the 
language  of  the  act  nothing  to  indicate  that 
the  revisory  power  so  given  to  the  circuit 
court  of  appeals  is  more  extensive  than  that 
which  was  exercised  by  the  circuit  courts 
under  the  bankruptcy  act  of  1867.  In  Lath- 
rop  V.  Drake,  91  U.  S.  516,  23  L.  Ed.  414, 
it  was  held  that  the  appellate  jurisdiction 
conferred  on  the  circuit  courts  by  the  act 
of  1867  was  of  two  classes  of  cases^  one  to 
be  exercised  under  a  petition  for  review,  the 
other  by  the  ordinary  appeal  or  writ  of  error. 
The  same  distinction  has  been  recognized  in 
construing  the  bankruptcy  act  of  1898,  and 
it  has  been  held  that  the  provisions  for  ap- 
peal and  for  review  on  petition  are  mutually 
exclusive,  and  that  the  revisory  jurisdiction 
does  not  include  any  orders  or  decrees  which 
are  appealable  or  reviewable  on  writ  of 
^rror."     In  this  case  the  court  cited  First 


Nat.  Bank  of  Chicago  v.  CSiieago  Title  k 
Trust  Co.,  198  U.  S.  280,  14  Am.  B.  B.  lOt, 
43  L.  Ed.  1051;  Hewitt  v.  Berlin  MaehxM 
Works,  194  U.  8.  296,  11  Am.  B.  R.  709,  46 
L.  Ed.  986;  Odell  v.  Boyden  {C  <X  A^  M 
dr.),  17  Am.  B.  R.  751,  150  Fed.  731,  80  C 
C.  A.  397;  In  re  Mueller  (C.  C  A.,  6th  Or], 
14  Am.  B.  R.  256,  135  Fed.  712,  68  C  C  A 
349;  In  re  Fnend  (C.  a  A.,  7th  Cir.),  13  Am. 

B.  R.  595,  134  Fed.  778,  67  C.  C.  A.  500;  Scott 
&  Co.  V.  Wilson  (C.  C.  A.,  7th  dr.),  8  Am.  B. 
R.  349,  115  Fed.  284,  53  C.  C.  A.  76;  In  re 
Rusch  (G.  0.  A.,  7th  Cir.),  8  Am.  B.  R.  Sid, 
116  Fed.  270,  53  C.  C.  A.  631;  Kirkpatrick  v. 
Hamesberger  (C.  C.  A.,  5th  Cir.),  29  Am.  B. 
R.  439,  199  Fed.  886;  Kirsner  v.  Tallafero  (C 

C.  A.,  4th  Cir.),  29  Am.  B.  R.  852,  203  Fed 
51;  Henkin  v.  Fousek  (C.  C.  A.,  Sth  Cir.),  49 
Am.  B.  R.  701,  246  Fed.  285. 

The  remedies  of  appeal  and  petitkm  to 
revise  are  mutually  exclusive,  so  that  where 
an  appeal  is  allowable  a  petition  to  revise 
will  not  lie.  In  re  Martin  (a  C.  A..  6tk 
Cir.),  29  Am.  B.  R.  935,  201  Fed.  31,  affi. 
8uh  nom.  Globe  Bank  &  Trust  Co.  v.  Martio 
236  U.  S.  288,  34  Am.  B.  R.  162,  59  L.  Ed. 
583. 

18.  In  re  Good  (C.  C.  A.,  8tb  Cir.),  3  Am.  R. 
R.  606,  99  Fed.  389:  In  re  Priend  (C.  C.  A.,  Ttfc 
Cir.),  13  Am.  B.  R.  696,  134  Fed.  778;  In  n 
Worcester  County  (C.  C.  A.,  1st  Cir.),  4  Am.  R 
R.  496,  102  Fed.  808;  Smith  v.  Mason,  14  WmH. 
419:  Matter  of  Beyer  Printing  Co.  (C.  C.  A. 
7th  ar.),  82  Am.  B.  R.  796.  216  F>ed.  €^ 
Matter  of  RnsseU  (C.  C.  A.,  9tli  dr.),  41  Am 
B.  R.  234,  247  Fed.  95;  King  Lmnber  Co.  t 
Nat.  Bzch.  Bank  (C.  C.  A.  4th  dr.).  42  Am.  & 
B.  661,  253  Fed.  946. 

19.  Except  wbere  an  appeal  may   be  bad  m 

provided  in  |  25-a  the  proper  procedure  in  the 
Circuit  Court  of  Appeals  seems  to  be  by  peti- 
tion to  rerlew.  Ohio  Valley  Bank  Co.  t 
Switser  (C.  C.  A,  6th  Cir.),  18  Am.  B.  K.  «8a 
158  Fed.  682;  Klnkead  t.  Bacon  A  Sons  (O,  C 
A,  6th  Cir.),  36  Am.  B.  R.  890,  230  Fed.  Ses. 

In  re  Groetslnger  (C.  C  A.  Sd  dr.),  11 
Am.  B.  R.  467.  127  Fed.  124,  In  wbkft  case 
it  was  held  that  an  order  for  the  dlatriba- 
tion  of  the  proceeds  of  the  sale  by  a  tmatce 
of  real  estate  is  reriewable  only  by  petsttoa 
for  reTlew;  Darldton  t.  Friedman   iC  C  A^ 
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has  sustained  this  view  by  declaring  that  persons  who  are  entitled  to  an  appeal 
under  §  25-a  are  not  entitled  to  a  petition  to  review  under  §  24-b.^ 

(3)  ITnitino  bemjsbies. —  Where  it  is  sought  to  combine  the  two  remedies 
by  uniting  an  appeal  with  a  petition  to  review  the  two  do  not  neutralize  each 
other,  but  the  court  will  proceed  to  adjudicate  on  the  controversy  in  the  proper 
proceedings.^^  If  the  case  is  one  which  should  be  heard  and  decided  as  an 
appeal,  the  petition  to  revise  should  be  dismissed.^ 

(4)  Appeal  tbbated  as  petition  to  bbvisb. —  So,  also^  it  has  been  held 
that  in  proper  cases  an  appeal  may  be  treated  as  a  petition  to  revise,^  as  where 


Oth  Cir.),  15  Am.  B.  R.  480,  140  Fed.  863, 
72  C.  C.  A.  663,  where  it  was  held  that  an 
order  allowinff  trustee's  expenses  is  subject 
to  review,  but  is  not  appealable;  Brady  t. 
Bernard  &  Kittinger  (C  O.  A.,  6th  Cir.), 
22  Am.  B.  R.  3&,  170  Fed.  676;  Barnes 
y.  Panvpel  (C.  C.  A.,  6th  Cir.),  27  Am.  B.  R. 
192,  192  Fed.  626. 

20.  Remedy  by  appeal  not  inclusiye  of  re- 
view by  petition. —  In  the  case  of  Matter  of 
Lovinff,  224  U.  S.  183,  27  Am.  B.  R.  852, 
865,  Sd  L.  Ed.  725,  Mr.  Justice  Day  says: 
"  The  question  now  propounded  is:  Was  the 
trustee  also  entitled  to  a  review  in  the  Cir- 
cuit Court  of  Appeals,  under  section  24b, 
by  petition  for  review?  Under  that  secticm 
authority,  either  interlocutory  or  final,  is 
given  to  the  Circuit  Court  of  Appeals  to 
superintend  and  revise  in  matters  of  law  the 
proceedings  of  the  inferior  courts  of  bank- 
ruptcy within  their  jurisdiction.  We  think 
this  subdivision  was  not  intended  to  give  an 
additional  remedy  to  those  whose  rights  could 
be  protected  by  an  appeal  under  section  26 
of  the  act.  That  section  provides  a  short 
method  by  which  rejected  claims  can  be 
promptly  reviewed  by  appeal  in  the  Circuit 
Court  of  Appeals,  and,  in  certain  cases,  in 
this  court.  The  proceeding  under  section 
24b,  permittinff  a  review  of  questions  of  law 
arising  in  bsjDcruptc^  proceedings,  was  not 
intended  as  a  suoBtitute  for  the  right  of 
appeal  under  section  26.  Under  section  24b 
a  question  of  law  only  is  taken  to  the  Cir- 
cuit Court  of  Appeals;  under  the  appeal  sec- 
tion, controversies  of  fact  as  well  are  taken 
to  that  court,  with  findings  of  fact  to 
be  made  therein  if  the  case  is  appealable 
to  this  court.  We  do  not  think  it  was  in- 
tended to  givo  to  persons  who  could  avail 
themselves  of  the  remedy  by  appeal  under 
section  25  a  review  <by  petition  under  section 
24b.     The  object  of  section  24b  is  rather  to 

g've  a  review  as  to  nmtters  of  law,  where 
cts  are  not  in  controversy,  of  orders  of 
courts  of  bankruptcy  in  the  ordinary  admin- 
istration of  the  bankrupt's  estate.  In  our 
judgment  the  rule  was  well  stated  in  In  re 
Mu^er  (C.  C.  A.,  6th  Cir.),  14  Am.  B.  R. 
266,  136  Fed.  711,  68  C.  C.  A.  349,  by  Mr. 
Justice  Lurton,  then  circuit  ludge:  'The 
"  proceedings  "  reviewable  [under  |  24b]  are 
those  administrative  orders  and  decrees  in  the 
ordinary  course  of  a  bankruptcy  between  the 
filing  of  the  petition  and  the  final  settle- 
ment of  the  estate,  which  are  not  made  speci- 
ally appealable  under  [{]  26a.    This  would 


include  questions  between  the  bankrupt  and 
his  creditors  of  an  administratiye  diaracter, 
and  exclude  such  matters  as  are  appealable 
under  [|]  24a.'"  This  principle  is  further 
substantiated  in  the  ease  of  TefTt,  WeUer 
&  Co.  y.  Munanri,  222  U.  S.  114,  27  Am.  B. 
R.  338,  66  Ll  Ed.  118;  Kirsner  v.  Taliafero 
(C.  C.  A.,  4th  Cir.),  20  Am.  B.  R.  832,  202 
Fed.  61;  Matter  of  Pind^  (C.  C.  A.,  9th 
Cir.),  34  Am.  B.  R.  600,  ^1  Fed.  342. 

21.  Fisher  v.  Cushman  (C.  C  A^  1st  Cir.), 
4  Am.  a  R.  646,  103  Fed.  860;  In  re  Wor- 
cester County   (C.  C.  A.,  Ist  Cir.),  4  Am. 
B.  R.  496,  102  Fed.  808;  Lockman  v.  Lang 
(C.  C.  A.,  8th  Cir.),  12  Am.  B.  R.  497,  132 
Fed.  1 ;  In  re  Schoenfeld  (C.  C.  A.,  3d  Cir.) , 
26  Am.  B.  R.  748,  183  Fed.  219,  holding  that 
where  a  review  is  sought  both  by  a  petition 
to  revise  under  section  24-b  and  by  appeal 
under  section  26-«,  and  the  errors  complamed 
of  in  the  petition  to  revise  and  the  assign- 
ment of  error  on  the  appeal  are  identical  and 
present  only   questions  of  law,   the  courl  wll? 
not  stop  to  consider  which  of  the  two  methodff 
of    procedure    la    the    correct    one,    or    whether 
the  two  methods  may  be  prosecuted  to^rether: 
Knapp  V.  Milwaukee  Trust  Co.   (C.  C.  A.,  7th 
Cir.),  20  Am.  B.  R.  671,  162  Fed.  676;  Matter  of 
Creech  Bros.   Lumber  Co.    (C.  C.   A.,  9th  Cir.), 
39  Am.  B.  R.  487,  240  Fed.  8. 

Uniting  appeal  and  petition. —  In  the  case 
of  Fisher  v.  Cushman  (C.  C.  A.,  Ist  Cir.), 
4  Am.  B.  R.  646,  103  Fed.  860,  an  appeal 
and  a  petition  to  revise  were  brought  in  the 
same  proceeding,  and  the  court  said :  "  *Both 
relate  to  the  same  subject  matter.  The  ap- 
peal will  not  lie  because  the  subject  thereof 
IB  not  within  the  three  specifications  of  the 
matters  of  appeal  found  in  section  26  of 
the  bankrupt  act.  Nevertheless  as  was  de- 
termined by  us  in  the  case  of  In  re  Worcester 
Countv,  4  Am.  B.  R.  496,  102  Fed.  808,  the 
fact  that  an  appeal  was  taken  and  a  peti- 
tion also  filed,  aoes  not  defeat  ^e  right  of 
the  partv  moving  this  court  to  have  the 
merits  of  the  controversy  adjudicated  by  ua. 
They  do  not  neutralize  each  other  and  the 
only  result  is  that  the  appeal  must  be  dis- 
missed, while  the  court  must  proceed  to  the 
adjudication  of  the  merits  in  the  matter  of 
the  petition,  which  petition  on  the  record 
before  us  inyolves  only  a  matter  of  law,  aa 
required  by  section  24-b  of  the  bankrupt  act** 

28.  Merehants-Ladede  Kat.  Bank  v.  Gchade 
(C.  C.  A.,  8th  Cir.),  27  Am.  B.  R.  687,  196 
Fed.  199;  Grainger  A  Co.  y.  Riley  (C.  C.  A., 
6th  Cir.),  29  Anf.  B.  R.  114,  201  Fed.  902. 

28.  In  re  Whitener  (C.  C.  A.,  6th  dr.), 
6  Atti.  B.  R.  198,  108  Fed.  180;  In  re  Blaadi- 
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an  appeal  is  taken  from  an  order  disallowing  a  daim  wliich  presents  only  a 
question  of  law.^  This  can  only  be  done  where  questions  of  law  alone  are 
involved.^  Where  questions  of  fact  and  law  are  both  involved  in  the  appeal  it 
may  not  be  treated  as  a  petition  to  revise,^  And  it  has  been  held  that  a  writ  of 
error  which  aims  to  correct  only  errors  of  law  arising  on  the  common  law  or 
criminal  law  side  of  the  court  may  be  treated  as  a  petition  to  revise.^ 

(5)  Objection  to  bxercisb  of  jueibmction. —  In  the  absence  of  objeo- 
tion,  the  circuit  court  of  appeals  will  not  decline  jurisdiction  of  a  proceeding 
before  it  on  petition  to  revise,  although  the  matter  should  have  come  up  on 
appeal.^  If  the  question  as  to  the  propriety  of  the  remedy  is  not  raised  by  the 
respondent  the  court  is  not  bound  to  consider  it.^ 


ard  Shingle  Co.  (C.  C.  A.,  9th  Cir.),  21 
Am,  B.  R.  142,  184  Fed.  31 ;  In  re  Heacodc 
(0.  a  A.,  8th  Cir.),  21  Am.  B.  R.  314,  164 
Fed,  823,  in  which  case  a  petition  for  review 
«nd  an  appeal  were  taken  from  an  order  sum- 
inarlly  directing;  a  receiver  of  the  State  conrt 
to  dsllver  property  to  the  trnitee  in  bank- 
rnptcy,  and  the  petition  for  review  waa  sna- 
taincd  and  the  appeal  was  diamlaaed;  Freed 
V.  Central  Trust  Co.  (C.  C.  A.,  7th  Cir.).  83  Am. 
B.  R.  04,  215  Fed.  873;  Graham  v.  Faith  (C.  C. 
A.,  lat  Cir.).  41  Am.  B.  R.  600,  253  Fed.  32. 

M.  Appeal  treated  as  petitioii  to  revise. 
—  In  the  case  of  In  re  WiUiams*  Estate 
(C.  C.  A.,  «th  Cir.),  19  Am.  B.  R,  889,  156 
Fed.  934,  the  court  said:  "The  appellaat 
and  petitioner,  being  uncertain  in  respect  to 
the  proper  procedure,  sought  and  are  by  the 
court  below  allowed  an  appeal  from  the 
ruling  of  that  court  complained  of,  and 
also  nled  therein  a  petition  for  the  revision 
of  the  same  order.  The  two  proceedings 
were  by  this  court  consolidated  and  were 
heard  and  submitted  on  one  record.  If  it 
be  con<^ed  that  the  petition  for  revision 
w«s  filed  in  the  wrong  court,  the  appeal, 
Involving  as  it  does  only  a  question  of  law, 
may  be  treated  as  a  petition  for  revision." 
Chesapeake  Shoe  Co.  v.  Seldner  (C.  C.  A., 
4th  Cir.),  10  Am.  B.  R.  486,  122  Fed.  693; 
In  re  Blair  (C.  C.  A.,  8th  Cir.),  5  Am.  B. 
R.  793,  106  Fed.  662;  In  re  Jacobs  (a  C. 
A.,  8th  Cir.),  3  Am.  B.  R.  671,  99  Fed.  539; 
In  re  Abraham  (a  C.  A.,  6th  Cir.),  2  Am. 
B.  R.  266,  9a  Fed.  767;  Rode  d;  Horn  v. 
PhiK>s  (C.  C.  A.,  6th  Cir.),  27  Am.  B.  R. 
«27,  195  Fed.  414. 

S5.  In  re  Blanchard  Shingle  Co.  (C.  C.  A.» 
0th  Cir.),  21  Ajn.  B.  R.  142,  164  Fed.  311. 

26.  Francis  v.  McNeal  (C.  C.  A.,  8d  Cir.), 
22  Am.  B.  R.  337,  170  Fed.  445,  where  it 
appeared  that  the  proceeding  was  not  con- 
fined to  matters  of  law  but  turned  on  quea- 
tions  of  fact,  and  it  was  held  that  it  could 
not  be  treated  as  a  petition  to  review  but 
if  entertained  at  all  must  be  as  an  appeal; 
eteiner  v.  Marshall  (C.  C.  A.,  4th  Cir.), 
15  Am.  B.  R.  486,  140  Fed.  710;  In  re 
Whitener  (C.  C.  A.,  5th  Cir.),  5  Am.  B.  R. 
198,  105  Fed.  180. 

Consideration  of  evidence. — Where  upon 
review  of  a  judgment  determining  priority 
of  liens  upon  the  land  of  a  bankrupt,  the 
court  is  asked  to  consider  the  evidence  in 
the  record,  it  will  dismiss  the  petitioii  for 


review  and  hear  the  case  upon  the  appeaL 
Hendricks  ▼.  Webster  (C.  C.  A.,  8th  Cir.)^ 
20  Am.  B.  R.  112,  169  Fed.  927;  Coder  T. 
McPherson  (C.  C.  A.,  8th  Cir.),  18  Am.  B. 
R.  523,  152  Fed.  951,  in  which  the  trustee 
challenged  the  decree  of  the  court  below  by 
an  appeal  and  by  a  petition  to  revise,  and 
the  court  held  that  as  the  questions  at  issue 
involved  the  consideration  of  the  facts  dis- 
closed by  the  evidence,  the  case  should  be 
to  revise  was  dismissed;  In  re  Punlop  (C.  GL 

A.,  Sth  Cir.) ,  19  Am.  B.' R.  361,  156  ^ed.  MG. 

87.  Writ  of  error  treated  as  petition  to 
revise. — ^In  the  case  of  Freed  v.  Central  Trust 
Co.  (C.  C.  A.,  7th  Cir.),  33  Am.  B.  R.  64,  215 
Fed.  873,  a  writ  of  error  issued  for  the  review 
of  an  order  adjudging  a  perscn  in  contempt 
for  failing  to  turn  over  assets  to  the  bank- 
rupt's trustee;  it  was  held  that  the  order  was 
not  reviewable  by  writ  of  error  or  by  appeal^ 
but  was  reviewable  by  petition.  Tlie  court 
said:  ''If  then,  an  appttil  which,  as  applied 
to  bankruptcv  proceedings,  aims  to  correct 
errors  both  of  law  and  of  fact  arising  on  the 
equity  side  of  the  bankruptcy  court  (Bank* 
ruptcy  Act,  |  25a),  may  be  treated  ■•  a 
petition  to  revise  which  aims  to  correct  only 
errors  of  law  so  arising  (section  24b),  a 
writ  of  error  which  aims  to  correct  only 
errors  of  law  arising  on  the  common  law  or 
criminal  law  side  of  the  court  may,  in  our 
judgment,  be  similarly  dealt  with.  While 
the  writ  and  the  petition  differ  in'  form,  in 
substance  they  are  similar;  both  be^  new 
proceedings  in  this  court  to  accomplish  sub^ 
stantially  the  same  end.  Especially  in  eon- 
tempt  cases  incident  to  bankruptcy  proceed- 
ings should  a  liberal  practice  in  this  respect 
be  adopted,  in  view  of  the  uncertainty  that 
so  long  prevailed  in  distinguishing  between 
cases  of  civil  contonpt,  properly  reviewable 
in  bankruptcy  proceedings  by  petition  to  re- 
vise, and  criminal  contempt,  reviewable  only 
by  writ  of  error.  Gompers  y.  Buck's  Stove 
&  Range  Co.,  221  U.  S.  418,  55  L.  Ed.  797, 
34  L.  R.  A.  (N.  S.)  874.  The  motion  to  dis- 
miss the  writ  will  be  denied,  and  the  case 
will  be  dealt  with  as  if  the  petition  to  revise 
had  been  filed  when  the  writ  of  error  issued.** 

28.  In  re  Stroum  (C.  C.  A.,  lat  Cir,),  27 
Am.  B.  R.  721,  192  Fed.  762;  Jones  v.  Blair 
(C.  a  A.,  4th  Cir.),  39  Am.  B.  R.  569,  2A3 
Fed.  783. 

2S.  Oandia  A  Stubbe  v.  Cadierno  (C.  C.  A* 
iBt    Cir.),    36    Am.    B.    B.    789.    233    Fed.    739. 
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e»  Questions  of  law  only  considered.-—  The  supervisoiy  power  to  review  only 
extends  to  questions  of  law.  If  the  petition  does  not  present  a  matter  of  law 
it  will  not  be  entertained.*^  If  questions  of  fact  are  alone  raised  by  the  petition, 
the  petition  should  be  denied.®^  As  indicated  above,  an  appeal  which  involves 
only  a  question  of  law  may  be  treated  as  a  petition  for  revision.^  It  was 
intended  by  conferring  this  power  of  revision  to  provide  a  simimary  method 
for  revising  orders  and  decisions  of  courts  of  bankruptcy  upon  questions  of 
law,  and  the  section  does  not  contemplate  any  review  of  facts,®  except  as 
may  be  necessary  to  ascertain  whether  the  order  is  wholly  unsupported  by 
the  evidence,  is  contrary  to  law,  a  clear  mistake,  or  generally  for  any  reason 
for  which  evidence  may  be  reviewed  on  writ  of  error.**  The  decision  of  the 
court  below,  on  disputed  or  conflicting  facts,  as  for  instance  where  a  determina- 
tion is  made  upon  testimony  presented  as  to  the  valuation  of  property  that  the 
sale  of  such  property  would  be  beneficial  to  the  bankrupt  estate,  is  not  review- 


so.  In  re  Carley  (C.  C.  A.,  3d  Cir.),  8  Am.  B. 
K.  720,  117  Fed.  130;  In  re  Rosser  (C.  C.  A.,  8th 
dr.),  4  Am.  B.  U.  153,  101  Fed.  562;  In  re 
Leeeer  (C.  C.  A.,  2d  Cir.),  S  Am.  B.  B.  768,  90 
FM.  913;  Mulford  ▼.  Fourth  St  Natl  Bank 
(C.  a  A.,  8d  ar.),  19  Am.  B.  B.  742,  157  Fed. 
887,  holding  that  a  petition  to  review  an  order 
of  a  diitrict  Judge  refusing,  in  the  exercise  of 
judicial  diacretiona  to  approve  a  certain  agree- 
ment between  the  trustees  and  preferred  cred* 
iters  did  not  present  a  "matter  of  law,"  In  re 
Blanchard  Shingle  C6.  (C.  C.  A.,  0th  Cir.),  21 
Am.  B.  B.  142,  104  Fed.  811;  Lesaius  ▼.  Good- 
man (C  C.  A.,  3d  Clr.),  21  Am.  B.  R.  440,  165 
Fed.  880;  In  re  Leech  (C.  C.  A.,  6th  Cir.),  22 
Am.  B.  R.  699,  171  Fed.  622:  B-R  Blectric  & 
Telephone  lifg.  Co.  ▼.  Aetna  Ins.  Co.  (C.  C.  A., 
8th  Cir.),  30  Am.  B.  B.  424,  200  Fed.  885;  Kin- 
kead  v.  Bacon  &  Sons  (C.  C.  A..  6th  Cir.),  36 
Am.  B.  R.  380,  230  Fed.  362;  Olmsted-Stevenson 
Cd.  ▼.  MiUer  (C.  C.  A..  9th  Clr.),  86  Am.  B.  R. 
816,  231  Fed.  60;  Whitla  A  Nelson  t.  Boyd  (C. 
C.  A.,  9th  Cir.),  32  Am.  B.  R.  460,  213  Fed.  687 
(affg.  30  Am.  B.  U.  749)  Matter  of  Martin  (C.  C. 
A.,  8d  Cir.),  82  Am.  B.  R.  20,  210  Fed.  620; 
Benkin  t.  Fonsek  (C.  C.  A.,  8th  Cir.),  40  Am. 
B.  R.  701,  246  Fed.  286;  Matter  of  Wood  (C.  C. 
A.,  6th  C^.),  40  Am.  B.  R.  810;  248  Fed.  246; 
Hatter  of  Chavkin  (C.  C.  A.,  2d  Clr.),  41  Am. 

B.  R.  36,  240  Fed.  842;  Matter  of  Armann   (C. 

C.  A.,  2d  Cir.),  41  Am.  B.  R.  60,  247  Fed.  054; 
Matter  of  Franklin  Brewing  Co.  (C.  C.  A..  2d 
Clr.).  41  Am.  B.  R.  51,  240  Fed.  333;  Luck  ▼. 
Staples  (C.  C.  A.,  4th  Cir.),  42  Am.  B.  R.  198, 
265  Fed.  637;  Matter  of  Canister  Co.  (C.  C.  A., 
8d  Cir.),  42  Am.  B.  R.  278,  252  Fed.  70,  afiPg.  41 
Am.  B.  R.  025,  248  Fed.  687,  citing  Collier  on 
Bankruptcy  (11th  ed.),  581;  Matter  of  Bolognesl 
A  Co.  (C.  C.  A.,  2d  Clr.),  42  Am.  B.  R.  548,  254 
Fed.  770;  Matter  of  De  Ran  (C.  C.  A.,  6th  Cir.), 
44  Am.  B.  R.  400,  260  Fed.  732. 

81.  HaU  V.  Reynolds  (C.  C.  A..  8th  Cir.),  84 
Am.  B.  R.  707,  224  Fed.  108,  holding  that  where 
on  a  petition  to  revise  an  order  of  the  District 
Court  affirming  an  order  of  the  referee  making 
allowance  to  attorneys,  the  only  questions  in- 
volved are  as  to  the  reasonableness  of  the 
allowance,  the  petition  should  be  denied: 
Frederick  v.  Silverman  (C.  C.  A.,  3d  Cir.),  42 
Am.  B.  R.  24,  260  Fed.  75;  Bassett  v.  Evans, 
(C.  C.  A.,  8th  Clr.),  42  Am.  B.  R.  587,  253  Fed. 
682. 

^  M.  In  re  Williams*  Estate  (C.  C.  A.,  Oth  Cir.), 
10  Am.  B.  R.  880,  156  Fed.  034. 

88.  In  re  Grassier  (C.  C.  A.,  Oth  Clr.).  18  Am. 

?v^^»  ^"^  ^«<*-  *'^®:  ^^  Jf®  Bggert  (C.  C.  A., 
7th  Cir.),  4  Am.  B.  R.  440,  102  Fed.  736;  Kenova 
Loan  &  Trust  Co.  v.  Graham  (C.  C.  A.,  4th 
Cir.),  14  Am.  B.  R.  818,  186  Fed.  717;  Good  T. 


Kane  (C.  C.  A.,  8th  Cir.).  82  Am.  B.  R.  19,  211 
Fed.  966;  Matter  of  Estate  of  Klnnane  Co.  (a 
C.  A.,  Oth  Cir.).  30  Am.  B.  R.  603,  242  Fed.  760; 
Hoore  Dry  Goods  Co.  v.  Brooks  <C.  C.  A.,  8th 
ar.),  80  Am.  B.  B.  617,  240  Fed.  943;  Matter  ot 
Wood  (C.  C.  A.,  6th  Or.),  40  Am.  B.  R.  810,  248 
Fed.  246;  Matter  of  Stltt  (C.  C  A.,  6th  Cir.),  41 
Am.  B.  R.  777,  252  Fed.  1;  King  Lumber  Co.  y. 
Nat.  Bxch.  Bank  (C.  C.  A.,  4th  Clr.),  42  Am.  B. 
R.  661,  268  Fed.  04a 

Qnestiona  ot  law^ — In  the  case  of  In  re  Frank 
(C.  C.  A.,  8th  Cir.),  25  Am.  B.  R.  486.  182  Fed. 
704,  the  court  said:  "A  petition  to  revise  under 
section  24- b  can  properly  present  for  deter- 
mination only  questions  of  law.  and  not  doubt- 
ful or  disputed  questions  of  fact.  But  when 
facts  are  agreed  upon  or  are  proven  or  ad- 
mitted that  leave  nothing  for  determination  but 
their  legal  import,  such  a  determination  of 
them  by  the  court  of  bankruptcy  may  be  re- 
viewed upon  a  petition  to  revise.  But  the  re- 
view of  decisions  which  require  the  considera- 
tion of  conflicting  evidence  or  evidence  though 
not  conflicting  from  which  dlflFerent  deductions 
or  conclusions  may  reasonably  be  drawn,  may 
not  be  reviewed  upon  a  petition  to  revise  but 
upon  appeal  only." 

Matter  of  Hayes  (C.  C.  A.,  6th  Clr.).  24  Am. 
B.  R.  691,  170  Fed.  222,  in  which  the  court  was 
asked  to  reverse  findings  of  fact  made  by  a 
referee,  and  affirmed  by  the  district  court,  as 
to  the  right  of  an  assignee  for  the  benefit  of 
creditors  to  an  allowunce  for  compensation  and 
disbursements  and  the  court  said:  "But  in  a 
proceeding  to  revise  under  section  24-b,  tbU 
court  is  limited  to  a  review  in  matters  of  law, 
and  only  questions  of  law  arising  out  of  the 
facts  found  or  conceded  can  be  considered. 
We  cannot  determine  questions  of  fact  involved 
in  the  finding  or  order  sought  to  be  reviewed." 
See  also  In  re  Taft  (C.  C.  A.,  6th  Cir.),  13  Am. 
B.  R.  417,  113  Fed.  511.  66  C  C.  A.,  386;  In  re 

Si,'*^5!=P*^'*?"  <^-  ^*  ^''  ^^^  Cir.),  17  Am.  B.  R. 
856,  140^  Fed.  145,  70  C.  C.  A.  15;  In  re  Smith 
(C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  628,  208  Fed. 
860. 

Where  an  order  refusing  to  set  aside  an  ad- 
judication upon  the  ground  that  the  bankrupts 
did  not  have  their  principal  place  of  business 
within  the  Jurisdiction,  Is  supported  by  an 
abundance  of  evidence  consisting  not  only  of 
direct  testimony,  but  of  Inferences  properly  to 
be  drawn  from  all  the  evidence,  said  order  in- 
volving a  controverted  question  of  fact  cannot 
be  reviewed  by  a  petition  to  revise.  Hunter, 
Walton  A  Co.  v.  Cherry  Co.  (C.  C.  A.,  8th  Cir.). 
40  Am.  B.  R.  732,  247  Fed.  458. 

84.  Shea  v.  Lewis  (C.  C.  A.,  8th  Clr.),  80  Am. 
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able  on  a  petition.*^  There  is  no  exception  to  the  role  that  on  petitions  for 
revision^  onlj  legal  questions  may  be  determined.^  Where  the  facts  are  not  in 
dispute  a  petition  for  revision  should  be  entertained,  as  the  question  remaining 
must  be  one  of  law.^  If  the  facts  are  admitted  or  agreed  upon,  so  that  nothing 
is  left  for  determination  but  their  I^al  import,  such  a  determination  may  be 
reviewed  upon  petition  to  revise.** 

f.  What  may  be  reviewed  by  petition.— (l)  In  oenkbal.— Any  final  op 
interlocutory  order  in  bankruptcy  proceedings,  in  matter  of  law,  may  be 
reviewed  by  petition.**  This  me&od  is  that  usually  adopted  when  a  party 
claims  to  be  aggrieved  because  of  an  injunction^  or  summary  order,*^  or 
where  an  appeal  will  not  lie  under  the  terms  of  §  25-a.  It  will  not  be  possible 
nor  useful  to  cite  all  the  precedents  on  this  question;  ihey  are  already  so 
numerous  and  cover  so  wide  a  field  as  to  make  the  formulation  of  any  number 


B.  R.  480,  206  Fed.  S77;  Good  t.  Knne  (C.  (\  A.. 
Sth  Cir.),  82  Am.  B.  B.  19,  2U  Fed.  M6,  holding 
that  whether  or  not  there  was  any  substanttal 
«Tldence  to  euBtain  a  decision  la  a  Queatlon  of 
law,  which  may  be  considered  upon  a  petition 
to  rerise. 

88.  Clark  Hardware  Co.  t.  Saure  (C.  C.  A.. 
Sth  Clr.),  88  Am.  B.  R.  674,  220  Fed.  102;  Good 
y.  Kane  (C.  C.  A.,  Sth  Clr.),  82  Am.  B.  R.  19, 
211  Fed.  956;  Klrsner  ▼.  Taliaferro  (C.  V.  A.. 
4th  Clr.).  29  Am.  B.  R.  882,  202  Fed.  01;  Katter 
of  Hays  (C.  C.  A.,  Sth  dr.),  24  Am.  B.  R.  091, 
179  Fed.  222;  fichuler  T.  Hasslniper  (C.  C.  A.. 
Cth  Clr.),  24  Am.  B.  R.  184,  177  Fed.  119;  BUlott 
y.  Toeppner,  187  U.  8.  827,  9  Am.  B.  R.  00,  47  L. 
Ed.  200;  SauTO  ▼.  The  More  InTestment  Co.  (C. 

C.  A.,  Sth  Clr.),  41  Am.  B.  R.  281,  248  Fed.  642; 
Whitney  Central  Trust  and  Savlnfrs  Bank  ▼. 
U.  8.  Construction  Co.  (C.  C.  A.,  0th  Qr.),  41 
Am.  B.  R.  881,  200  Fed.  784. 

86.  Samuel  ▼.   Dodd    (C.   C.  A..  0th   Clr.).  16 
Am.   B.   R.  168,  142   Fed.  68,   and  cases  cited; 
Kenova  Loan  &  Trust  Co.  t.  Graham  (C.  C.  A.. 
4th    Clr.),    14    Am.    B.    R.    313,    180    Fed.    717: 
Dlckas  ▼.  Barnes  (C.  C.  A.,  6th  Clr.),  10  Am.  B. 
R.  066,  140  Fed.  849;  Ryan  t.  Hendricks  (C.  C. 
A.,  7th  ar.),  21  Am.  B.  R.  070,  166  Fed.  94;  In 
re  Leech  (C.  C.  A..  6th  Clr.),  22  Am.  B.  R.  099. 
171  Fed.  622;  Landry  t.  San  Antonio  Brewlne 
XsB'n  (C.  C.  A..  0th  Clr.).  20  Am.  B.  R.  226,  lt» 
Fed.    700;   Lesains  r.    Goodman    (C.   C.   A.,   8d 
dr.),  21  Am.  B.  R.  446,  160  Fed.  889;  Ross  ▼. 
Stroh  (C.  C.  A.,  3d  Cir.).  21  Am.  B.  R.  644,  160 
Fed.  628;  In  re  Leech    (C.  C.  A.,  6th  dr.).  22 
Am.  B.  R.  009,  171  Fed.  622;  In  re  Baum  (C  C. 
A.,  8th   Cir.),  22  Am.   B.   R.  290,  109  Fed.  410. 
holding  that  where  the  record  upon  a  petition 
to  reyise  an  order  that  a  bankrupt  pay  Into  a 
court  a  certain  amount  In  cash,  does  not  con- 
tain the  evidence  taken   before   the  referee.   It 
will  be  presumed  that  the  facts  were  sufficient 
to    sustain    his    finding    and    order,    and    only 
matters  of  law  apparent  upon  the  face  of  the 
record  may  be  considered:  In  re  Irwin   (C.  C 
A.,  3d   dr.),  28   Am.    B.    R.   487,   174   Fed.   642, 
holding    that    upon   a    petition    to    reyiB<».   only 
questions   of  law   can    be   considered,   and   the 
findings  of  fact  of  the  court  below  cannot  be 
disturbed:  Matter  of  Hays  (C.  C.  A.,  6th  Clr.), 
24  Am.  B.  R,  601,  179  Fed.  222;  In  re  Lee  (C. 
C.  A.,  Sth  dr.),  20  Am.  B.  R.  436,  182  Fed.  079: 
WlUlamson  ▼.  Richardson   (C.  C.  A.,  9th  dr.). 
30  Am.  B.  R.  009,  205  Fed.  245 ;  In  re  WItherbeo 
(C.  C.  A.,  Ist  dr.),  30  Am.  B.  R.  814,  202  Fed. 
896;  In  re  Roger,  Brown  ft  Co.   (C.  C.  A..  8tta 
dr.),   28  Am.   B.    R.   386,   196   Fed.   758:    In   re 
Zlnner   (C.  C.   A.,  7th  dr.),  29  Am.   B.  R.  860. 
201  Fed.  197;   In  re  Blum   (C.  C.  A.,  Sth  dr.), 
29  Am.  B,  K.  332,  202  Fed.  888;  Stuart  ▼.  Rey- 


nolds (C.  C.  A.,  6th  Cir.),  29  Am.  B.  R.  412, 
204  Fed.  709;  In  re  Smith  (C.  C.  A.,  6th  Ur.), 
29  Am.  B.  R.  628,  203  Fed.  369;  Hall  ▼.  Rej- 
nolds  (C.  C.  A-,  Sth  Cir.),  34  Am.  B.  R.  707, 
234  Fed.  103    . 

37.  Hutchinson  v.  LeRoy  (C.  C.  A.,  1st 
Cir.),  8  Am.  B.  R.  20,  113  Fed.  209;  In  re 
Witherbee  (C.  C.  A.,  Ist  Cir.),  30  Am.  B.  R. 
314,  202  Fed.  896;  In  re  Haring  (C.  a  A.,  6th 
Cir.),  20  Am.  B.  R.  387,  203  Fed.  229  (affg. 
27  Am.  B.  R.  285,  193  Fed.  168),  holding  that 
upon  a  petition  for  revision,  only  questions 
of  law  can  be  determined;  and  such  qucp- 
tions  must  arise  out  of  the  facts  found  by 
the  court  below  or  admitted  by  the  parties. 

88.  Matter  of  Sully  &  Co.  (C.  a  A.,  2d 
Cir.),  18  Am.  B.  R.  124,  152  Fed.  619;  In 
re  Lee  (C.  C.  A.,  8th  Or.),  25  Am.  B.  R. 
436,  182  Fed.  579;  In  re  Frank  (C.  0.  A., 
8th  ar.),  25  Am.  B.  R.  486,  182  Fed.  794; 
In  re  Judkins  Co.  (C.  C.  A.,  Ist  Dr.),  30 
Am.  B.  R.  529,  205  Fed.  892;  In  re  Knosher 
&  Co.  (C.  C  A.,  9th  Cir.),  28  Am.  B.  R,  747, 
197  Fed.  136;  In  re  Witherbee  (C.  C.  A.,  Ist 
Cir.),  30  Am.  B.  R.  314,  202  Fed.  896;  In 
re  Haring  (C.  C.  A.,  Cth  Cir.),  29  Am.  B.  R. 
387,  203  Fed.  229. 

89.  Scott  &  Co.  y.  Wilson  (C.  C.  A.,  7th 
Cir.),  8  Am.  B.  R.  349,  115  Fed.  284;  Courier- 
Journal  Printing  Co.  v.  Schaefer -Meyer  Brew- 
ing Co.  (a  C.  A.,  6th  Cir.),  4  Am.  B.  R.  183, 
101  Fed.  699;  Matter  of  Dressier  Producing 
Corp.  (C.  C.  A.,  2d  Qr.),  44  Am.  B.  R.  457, 
262  Fed.  257. 

40.  Davis  v.  Bohle  (C.  C.  A.,  8th  ar.),  1 
Am.  B.  R.  412,  92  Fed.  325;  In  re  Kenney  (D. 
C,  N.  Y.),  3  Am.  B.  R.  353,  97  Fed.  554. 

41.  In  re  Abraham  (C.  C.  A.,  5th  Cir.),  2 
Am.  B.  R.  266,  93  Fed.  767;  In  re  Pur- 
vine  (C.  C.  A.,  Sth  Cir.),  2  Am.  B.  R.  787, 
96  Fed.  192;  In  re  Francis  Valentine  Go. 
(C.  C.  A.,  9th  Cir.),  2  Am.  B.  R.  522,  94 
Fed.   793,   98   Fed.   414;    Fisher  v.   Cushman 
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of  safe  rules  impossible.  The  consensus  of  opinion  is  to  the  effect  that  the 
power  of  the  appellate  court  to  review  by  original  petition  the  rulings  of  the 
bankruptcy  court  extends  only  to  orders  made  in  the  bankruptcy  proceedings 
proper  and  does  not  embrace  proceedings  in  suits  by  the  trustee  in  b^ikruptcy.^ 

(2)  Object  and  chabaotsb  of  pbocbbdings. —  In  determining  the  ques- 
tion of  remedy  the  appellate  court  is  to  be  governed  by  the  object  and  diar- 
acter  of  the  proceeding.^  It  becomes  essential  therefore  to  determine  in 
each  individual  case  whether  the  order  or  decree  sought  to  ^  reviewed  is 
in  the  bankruptcy  proceedings  and  not  independent  thereof,  or  is  a  controversy 
arising  in  such  proceedings  and  entirely  independent  thereof.  This  distinction 
and  its  effect  upon  the  power  to  review  by  petition  has  been  frequently 
recognized,^  and  its  bearing  upon  the  nature  of  the  remedy  for  a  review  of 
such  order  or  decree  has  given  rise  to  the  numerous  cases  in  which  it  has  been 
discussed  or  commented  upon.^ 

(3)  Okdebs  ob  degrees  in  bankbuptoy  pbooeeding. —  (I)  In  general. — 
Bearing  in  mind  the  provisions  of  §  24-b  which  in  effect  confers  jurisdiction 
upon  circuit  courts  of  appeal  ^^  to  superintend  and  revise  in  matter  of  law  the 
proceedings  "  of  courts  of  bankruptcy,  it  becomes  apparent  that  the  exercise  of 
the  jurisdiction  to  revise  on  petition  will  depend  on  whether  or  not  the  order 
or  decree  was  granted  by  the  bankruptcy  court  in  the  bankruptcy  proceeding. 
Under  such  subsection  the  jurisdiction  may  be  either  interlocutory  or  final ;  but 
the  appellate  court  is  not  required  to  revise  every  interlocutory  order  in  a  bank- 
ruptcy proceeding  regardless  of  its  nature  or  scope ;  a  certain  degree  of  definite- 
ness  or  finality  may  be  insisted  upon.^  There  must  be  a  certain  degree  of 
finality  to  the  orders  sought  to  be  reviewed;  if  every  order  were  reviewable 
as  of  right,  the  proceedings  could  easily  be  so  tied  up  and  prolonged  that  the 
situation  would  become  intolerable.*''  And  if  the  order  or  decree  is  not  preju- 
dicial to  the  rights  of  the  petitioners,  it  need  not  be  revised,  although  errone- 
ous.^   Where  the  merits  of  any  adverse  claim  are  summarily  adjudicated,  the 


(a  C.  a.,  l8t  Cir.),  4  Am.  B.  R.  646,  103 
Ped.  860;  In  re  Seebold  (C.  C.  A.,  5th  Cir.), 
5  Am.  B.  R.  358,  105  Fed.  910. 

4t.  In  re  Antigo  Screen  Door  Co.  (C.  C. 
A.,  7th  Cir.),  10  Am.  B.  R.  359,  123  Fed. 
249;  First  National  Bank  v.  Chicago  Title 
A  Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R, 
102,  49  L.  Ed.  1051;  Thomas  ▼.  Wood'(C. 
0.  A.,  8th  Cir.),  23  Am.  B.  R.  132,  173  Fed. 
585;  Southern  Cotton  Oil  Co.  v.  Elliotte  (C. 
C.  A.,  eth  Cir.),  33  Am.  B.  R.  375,  218  Fed. 

By  controvernes  arising  in  bankruptcy  pro- 
ceedings is  meant  those  independent  or  plen- 
ary suits  which  concern  the  bankrupt's  es- 
tate and  arise  by  intervention  or  otherwise 
between  the  trustee  representing  the  bank- 
rupt's estate  and  claimants  asserting  some 
right  or  interest  adverse  to  the  bankrupt  or 
his  general  creditors.  In  re  Mueller  (C.  C. 
A.,  6th  Cir.),  14  Am.  B.  R.  ^56,  135  Fed.  711; 
In  re  Farrell  {C.  C.  A.,  6th  Cir.),  23  Am.  B. 
R.  826,  176  Fed.  -505;  Morehouse  y.  Pacific 
Hardware,  etc.,  Co.  (C.  a  A.,  9th  Cir.),  24 
Am.  B.  R.  178,  177  Fed.  337;  Matter  of  Lov- 
ing, 224  U.  8.  183,  27  Am.  B.  R.  852,  56  L. 
Ed.  725;  In  re  Hamilton  Automobile  Co.  (C. 
C  A.,  7th  dr.),  29  Am.  B.  R.  163,  198  Fed. 
■856. 


43.  In  re  Farrell  (C.  C.  A.,  6th  Cir.),  23  Am. 
B.  R.  826,  176  Fed.  60S;  Coder  v.  Arts  (Sup. 
<Jt.),  213  U.  8.  223,  22  Am.  B.  R.  1,  68  L.  Bd. 
772;  Matter  of  Lane  Lumber  Co.  (C.  C.  A.,  9th 
Cir.),  83  Am.  B.  R.  497,  217  Fed.  646w 

44.  Holden  y.  Stratton,  191  U.  8.  115,  10  Am. 
B.  R.  786,  48  L.  Bd.  116;  Hutchinson  v.  Otis, 
100  U.  8.  562.  10  Am.  B.  R.  135,  47  L.  Ed.  1179; 
First  Natl  Bank  of  Chicago  v.  Chicago  Title  & 
Trust  Co.,  198  U.  8.  280,  14  Am.  B.  R.  102,  40  L. 
Ed.  1061,  holding  that  a  summary  proceeding 
against  one  in  possession  of  assets  alleged  to 
be  a  part  of  a  bankrupt  estate  is  a  proceeding 
in  bankruptcy  and  the  Jurisdiction  of  the  Cir- 
cuit Court  of  AppeslB  is  confined  to  revision 
of  the  decree. 

DeftOTmlnatfon    of    Jnrisdlotlon    of    referee. — 

Where  the  only  question  raised  is  as  to  the 
jurisdiction  of  a  referee  in  proceedings  to  set 
aside  a  conveyance  as  fraudulent,  the  question 
may  be  raised  by  a  petition  to  revise.  Matter 
of  Weldhorn  (C.  C.  A.,  1st  Cir.).  41  Am.  B.  R. 
602,  263  Fed.  28. 

45.  See  cases  cited  under  |  24,  "c.  Contro- 
versies arising  in  bankruptcy  proceedings,** 
ante, 

46.  Matter  of  Chatiner  (C.  C.  A.,  8d  Cir.),  S$ 
Am.  B.  R.  288,  218  Fed.  818;  Matter  of  Horowits 
A  Laldhold  (C.  C.  A.,  2d  Cir.),  U  Am.  B.  B. 
367,  250  Fed.  106. 

47.  Matter  of  Pechin  (C.  C.  A.,  3d  Cir.).  86 
Am.  B.  R.  788»  227  Fed.  863. 

46.  Lazarus.  Michel  A  Lazarus  v.  Harding 
(C.  C.  A.,  5th  Cir.).  35  Am.  B.  R.  271,  223 
Fed.    60;    In    re    Boston    Dry    Goods    Co.     (C. 
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an  appeal  is  taken  from  an  order  disallowing  a  claim  which  presents  obIj  a 
question  of  law.^  This  can  only  be  done  where  questions  of  law  alone  aie 
involved.^  Where  questions  of  fact  and  law  are  both  involved  in  the  appeal  it 
may  not  be  treated  as  a  petition  to  revise.^  And  it  has  been  held  that  a  writ  of 
error  which  aims  to  correct  only  errors  of  law  arising  on  the  commoii  law  or 
criminal  law  side  of  the  court  may  be  treated  as  a  petition  to  revise.*^ 

(5)  Objection  to  exercise  op  jurisdiction. —  In  the  absence  of  objee- 
tion,  the  circuit  court  of  appeals  will  not  decline  jurisdiction  of  a  proceedln: 
before  it  on  petition  to  revise,  although  the  matter  should  have  come  up  o: 
appeal.^  If  the  question  as  to  the  propriety  of  the  remedy  is  not  raised  by  tb 
respondent  the  court  is  not  bound  to  consider  it.^ 


ard  Shingle  Co.  (C.  C.  A.,  9tli  C?ir.),  21 
Am.  B.  R.  142,  164  Fed.  31;  In  re  Heaoock 
(0.  O.  A.,  8th  Cir.),  21  Am.  B.  R.  314,  164 
Fed.  823,  in  which  case  a  petition  for  review 
and  an  appeal  were  taken  from  «n  order  snm- 
marlly  directing:  a  receiyer  of  the  State  court 
to  deliver  property  to  the  trnsteia  in  b«nk- 
rnptcy,  and  the  petition  for  review  was  sos- 
talned  and  the  appeal  was  dismissed;  Freed 
V.  Central  Trust  Co.  (C.  C.  A.,  7th  Cir.),  83  Am. 
B.  R.  04,  215  Fed.  873;  Graham  ▼.  Faith  (C.  C. 
A.,  1st  Cir.),  41  Am.  B.  R.  BOO.  253  Fed.  32. 

M.  Appeal  treated  as  petition  to  rerlse. 
—  In  the  case  of  In  re  Williama'  Estate 
(C.  €.  A.,  9th  Cir.),  19  Am.  B.  R.  389,  166 
Fed.  934,  the  court  said:  "The  appcdlaat 
and  petitioner,  being  uncertain  in  respect  to 
the  proper  procedure,  sought  and  are  by  the 
court  below  allowed  an  appeal  from  the 
ruling  of  that  court  complained  of,  and 
also  filed  therein  a  petition  for  the  revision 
of  the  same  order.  The  two  proceedings 
were  hj  this  court  consolidated  and  were 
heard  and  siibmitted  on  one  record.  If  it 
be  conceded  that  the  petition  for  rerision 
w«8  filed  in  the  wrong  court,  the  appeal, 
Involying  as  it  doea  only  a  question  of  law, 
may  be  treated  as  a  petition  for  revision." 
CSiesapeake  Shoe  Co.  v.  Seldner  (C.  C.  A., 
4th  Cir.),  10  Am.  B.  R.  466,  122  Fed.  693; 
In  re  Blair  (C.  C.  A.,  8th  Cir.),  6  Am.  B. 
R.  793,  106  Fed.  662;  In  re  Jacobs  (a  C. 
A.,  8th  Cir.),  3  Am.  B.  K.  671,  99  Fed.  539; 
In  re  Abraham  (C  C.  A.,  6th  Cir.),  2  Am. 
B.  H.  266,  9a  Fed.  767;  Rode  d;  Horn  t. 
Phipps  (C.  0.  A.,  6th  Cir.),  27  Am.  B.  R. 
«27,  195  Fed.  414. 

S5.  In  re  Blanchard  Shingle  Co.  (C.  C.  A., 
9th  Cir.),  21  Am.  B.  R.  142,  164  Fed.  311. 

28.  Francis  v.  McNeal  (C.  C.  A.,  Sd  Cir.), 
22  Am.  B.  R.  337,  170  Fed.  445,  where  it 
appeared  that  the  proceeding  was  not  con- 
fined to  matters  of  law  but  turned  on  quea- 
tions  of  fact,  and  it  was  held  that  it  could 
not  be  treated  as  a  petition  to  review  but 
if  entertained  at  all  must  be  as  an  appeal; 
6teiner  v.  Marshall  (C.  O.  A.,  4th  Cir.), 
16  Am.  B.  R.  486,  140  Fed.  710;  In  to 
Whitener  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  B. 
198,  105  Fed.  180. 

Consideration  of  evidence. — Where  upon 
review  of  a  judgment  determining  priority 
of  liens  upon  the  land  of  a  bankrupt,  the 
eourt  is  asked  to  consider  the  evidence  in 
the  record,  it  will  dismiss  the  petition  for 


review  and  hear  the  case  upon  the  sppaL 
Hendricks  v.  Webster  (C.  C.  A.,  8th  Cir), 
20  Am.  B.  R.  112,  159  Fed.  927;  Coder  r. 
McFherson  (C.  C.  A.,  8th  Cir.),  18  AblIL 
R.  523,  152  Fed.  951,  in  which  the  trnst^ 
challenged  the  decree  of  the  court  belov  bf 
an  appeal  and  by  a  petition  to  revise,  asi 
the  court  held  that  as  the  questions  at  i^rj 
involved  the  consideration  of  the  facts  i£i- 
closed  by  the  evidence,  the  case  ahonld  l» 
to  revise  was  dismissed;  In  re  Dmilop  (CC 

A.,  Sth  Cir.),  19  Am.  B.'R.  361, 156  feiSft 

87.  Writ  of  error  treated  as  petitiM  t» 

revise. — In  the  case  of  Freed  v.  Central  Tnst 

Co.  (C.  C.  A.,  7th  dr.),  33  Am.  B.  R. M.215 

Fed.  873,  a  writ  of  error  issned  for  the  rene* 

of  an  order  adjudging  a  peracn  in  ooDt«B|t 

for  failing  to  turn  over  aasets  to  the  back- 

rupt's  trustee ;  it  was  held  that  tiie  order  w 

not  reviewable  by  writ  of  error  or  bj  appeil 

but  waa  reviewable  by  petition.    Tht  enii 

said:   ''  If  then,  an  appeal  which,  as  appbal 

to  bankruptcy  proceMings,  aims  to  correes 

errors  both  of  law  and  of  fact  arising  oe  ti* 

equity  side  of  the  benkruptcy  court  (Bask- 

ruptcy  Act,   |   25a),  may   be  treated  u^ 

petition  to  revise  which  aims  to  correct  oaly 

errors  of  law  so  arising    (section  24b),  a 

writ  of  error  which  aims  to  correct  oa^ 

errors  of  law  arising  on  the  commoii  lav  or 

criminal  law  side  of  the  court  may,  ia  ^ 

judgment,  be  similarly  deaUt  with.    ^ 

the  writ  and  the  petiUon  differ  in*  fonn,  0 

substance  they  are  similar ;  both  begin  oe* 

proceedings  in  this  court  to  aooMnpliah  so^ 

stantially  the  same  end.    Bspedslly  ia  o^ 

tempt  cases  incident  to  bankruptcy  proct*^ 

ings  should  a  liberal  practice  in  thia  t^^ 

be  adopted,  in  view  of  tJie  uncertainty  tb» 

so  long  prevailed  in  distinguishing  ^^^ 

cases  of  civil  contonpt,  properly  reriewa* 

in  bankruptcy  proceedings  by  petiticm  to  f^ 

vise,  and  criminal  contempt,  reviewable  ocv 

by  writ  of  error.    Qompers  T.  Buck*8  Stow 

&  Range  Co.,  221  U.  S.  418,  66  L.  J&L  :?•. 

34  L.  R.  A.  (N.  S.)  874.    The  motion  to  d* 

miss  the  writ  will  be  denied,  end  the  e«^ 

wiU  be  dealt  with  aa  if  the  petition  to  T€fv» 

had  been  filed  when  the  writ  of  error  iasnfi 

28.  In  re  Stroum   (C.  C.  A-,  1st  Cir.),  if 

Am.  B.  R.  721,  192  Fed.  762 ;  Jones  v.  Blu' 

(C.  a  A.,  4th  dr.),  39  Am.  B.  R.  569,  2i5 

Fed.  783. 

2S.  Gandia  A   Stnbbe  v.   Csdleno  (C  C.^ 
1st    Cir.),    36    Adl    B.    B.    78S,   285  Fed.  ^ 
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c.  QuestioiLs  of  law  only  considered. —  The  supervisory  power  to  review  only 
extends  to  questions  of  law.  If  the  petition  does  not  present  a  matter  of  law 
it  will  not  be  entertained.®^  If  questions  of  fact  are  alone  raised  by  the  petition, 
the  petition  should  be  denied.^^  As  indicated  above,  an  appeal  which  involves 
only  a  question  of  law  may  be  treated  as  a  petition  for  revision.^*  It  was 
intended  by  conferring  this  power  of  revision  to  provide  a  sunmiary  method 
for  revising  orders  and  decisions  of  courts  of  bankruptcy  upon  questions  of 
law,  and  the  section  does  not  contemplate  any  review  of  facts,^  except  as 
may  be  necessary  to  ascertain  whether  the  order  is  wholly  unsupported  by, 
the  evidence,  is  contrary  to  law,  a  clear  mistake,  or  generally  for  any  reason 
for  which  evidence  may  be  reviewed  on  writ  of  error.**  The  decision  of  the 
court  below,  on  disputed  or  conflicting  facts,  as  for  instance  where  a  determina- 
tion is  made  upon  testimony  presented  as  to  the  valuation  of  property  that  the 
sale  of  such  property  would  be  beneficial  to  the  bankrupt  estate,  is  not  review- 


so.  In  re  Carley  (C.  C.  A.,  8d  CIr.),  8  Am.  B. 
H.  720,  117  Fed.  130;  In  re  Roaser  (C.  C.  A.,  8th 
Cir.),  4  Am.  B.  U.  153,  101  Fed.  562;  In  re 
Lesser  (C.  C.  A.,  2d  Clr.),  8  Am.  B.  R.  758,  90 
Fed.  913;  Mulford  ▼.  Fourth  St  Natl  Bank 
(C.  C.  A.,  8d  Cir.),  19  Am.  B.  B.  742,  157  Fed. 
887,  holding  that  a  petition  to  review  an  order 
of  a  district  judge  refusing,  in  the  exercise  of 
Judicial  discretions  to  approve  a  certain  agree* 
ment  between  the  trustees  and  preferred  cred- 
itors did  not  present  a  "matter  of  law/'  In  re 
Blanchard  Shingle  C6.  (C.  C.  A.,  9th  Cir.),  21 
Am.  B.  B.  142,  104  Fed.  811;  Lesaius  ▼.  Good- 
man (C.  C.  A.,  8d  Clr.),  21  Am.  B.  R.  440,  165 
Fed.  889;  In  re  Leech  (C.  C.  A.,  6th  Cir.),  22 
Am.  B.  R.  509,  171  Fed.  622;  B-R  BlectHc  & 
Telephone  Mfg.  Co.  ▼.  Aetna  Ins.  Co.  (C.  C.  A., 
8th  Clr.),  30  Am.  B.  R.  424,  206  Fed.  885;  Kln> 
kead  v.  Bacou  &  Sons  (C.  C.  A.,  6th  Clr.),  86 
Am.  B.  R.  890,  230  Fed.  862;  Olmsted-Stevenson 
Co.  V.  MiUer  (C.  C.  A..  9th  Cir.),  86  Am.  B.  R. 
S16,  231  Fed.  60;  Whltla  &  Nelson  ▼.  Boyd  (C. 
C.  A.,  9th  Cir.),  82  Am.  B.  R.  460,  213  Fed.  587 
(affg.  30  Am.  B.  R.  749)  Matter  of  Martin  (C.  C. 
A.,  8d  Cir.),  82  Am.  B.  R.  29,  210  Fed.  620; 
BenklD  v.  Fousek  (C.  C  A..  8th  Or.),  40  Am. 
B.  R.  701,  246  Fed.  285;  Matter  of  Wood  (C.  C. 
A.,  6th  Clr.),  40  Am.  B.  R.  810;  248  Fed.  246; 
Matter  of  Cbavkln  (0.  C.  A.,  2d  Clr.),  41  Am. 
B.  R.  36,  249  Fed.  842;  Matter  of  Armann  (C. 
C  A.,  2d  Cir.),  41  Am.  B.  R.  60,  247  Fed.  054; 
Matter  of  Franklin  Brewing  Co.  (C.  C.  A.,  2d 
Cir.).  41  Am.  B.  B.  51,  249  Fed.  .S33;  Luck  v. 
SUpies  (C.  C.  A.,  4th  Cir.),  42  Am.  B.  R.  108, 
265  Fed.  637;  Matter  of  Canister  Co.  (C.  C.  A., 
8d  Clr,),  42  Am.  B.  R.  278.  252  Fed.  70.  aflfg.  41 
Am.  B.  R.  625,  248  Fed.  687.  citing  Collier  on 
Bankruptcy  (11th  ed.),  581;  Matter  of  Bolognesl 
&  Co.  (C.  C.  A.,  2d  Cir.).  42  Am.  B.  R.  548,  254 
Fed.  770;  Matter  of  De  Ran  (C.  C.  A.,  6th  Clr.). 
44  Am.  B.  R.  409,  260  Fed.  732. 

81.  Hall  ▼.  Reynolds  (C  C.  A..  8th  Clr.).  84 
Am.  B.  R.  707,  224  Fed.  108,  holding  that  where 
on  a  petition  to  revise  an  order  of  the  District 
Court  affirming  an  order  of  the  referee  making 
allowance  to  attorneys,  the  only  questions  in- 
volved are  as  to  the  reasonableness  of  the 
allowance,  the  petition  should  be  denied: 
Frederick  v.  Silverman  (C.  C.  A.,  3d  Clr.),  42 
^S^'J^\^'^^^*  250  Fed.  75;  Bassett  v.  Bvans, 
<C.  C.  A.,  8th  Clr.),  42  Am.  B.  R.  587,  253  Fed. 
632. 

82.  In  re  Williams'  Estate  (C.  C.  A.,  9th  Cir.), 
19  Am.  B.  R.  889,  156  Fed.  064. 

B.  R.  604,  154  Fed.  478;  In  re  Bggert  (b.  C  A.. 
7th  ar.),  4  Am.  B.  R.  449,  102  Fed.  735;  Kenova 
Loan  A  Trust  Co.  v.  Graham  (C.  C.  A.,  4th 
Cr.),  14  Am.  B.  B.  813,  185  Fed.  717;  Good  T. 


Kane  (C.  C.  A.,  8th  Clr.),  82  Am.  B.  R.  19,  211 
Fed.  956;  Matter  of  Estate  of  Klnnane  Co.  (a 
C.  A.,  6th  Clr.),  39  Am.  B.  R.  593,  242  Fed.  769; 
Moore  Dry  Goods  Co.  ▼.  Brooks  (C.  C  A..  8th 
Or.),  89  Am.  B.  R.  617,  240  Fed.  943;  Matter  of 
y??*«AF-  S'  x-^'  6th  Or.),  40  Am.  B.  R.  810.  248 
Fed.  246:  Matter  of  Stltt  (C  C  A.,  6th  Clr.J,  41 
Am.  B.  B.  777,  252  Fed.  1;  King  Lumber  Co.  y. 
Nat.  Bxch.  Bank  (C.  C.  A.,  4th  Or.),  42  Am.  B. 
R.  651,  258  Fed.  946.  /.-«-.  «. 

Qoestions  of  Iaw.r~In  the  case  of  In  re  Frank 
(C.  C.  A.,  8th  Clr.),  25  Am.  B.  R.  486,  182  Fed. 
794,  the  court  said:  **A  petition  to  revise  under 
section  24*b  can  properly  present  for  deter- 
mination only  questions  of  law.  and  not  doubt- 
ful or  disputed  questions  of  fact.  But  whoa 
facts  are  agreed  upon  or  are  proven  or  ad- 
mitted that  leave  nothing  for  determination  but 
their  legal  import,  such  a  determination  of 
them  by  the  court  of  bankruptcy  may  be  re- 
viewed upon  a  petition  to  revise.  But  the  re- 
view of  decisions  which  require  the  considera- 
tion of  conflicting  evidence  or  evidence  though 
not  conflicting  from  which  different  deductlona 
or  conclusions  may  reasonably  be  drawn,  may 
not  be  reviewed  upon  a  petition  to  revise  but 
upon  appeal  only.*^ 

Matter  of  Hayes  (C.  C.  A.,  6th  Cir.),  24  Am. 
B.  R.  601,  179  Fed.  222,  In  which  the  court  was 
asked  to  reverse  findings  of  fact  made  by  a 
referee,  and  afiirmed  bv  the  district  court,  as 
to  the  right  of  an  assignee  for  the  benefit  of 
creditors  to  an  allowance  for  compensation  and 
disbursements  and  the  court  said:  **But  in  a 
proceeding  to  revise  under  section  24-b,  tbU 
court  is  limited  to  a  review  in  matters  of  law, 
and  only  questions  of  law  arising  out  of  the 
facts  found  or  conceded  can  be  considered. 
We  cannot  determine  questions  of  fact  iuvolvoJ 
in  the  finding  or  order  sought  to  be  reviewed." 
See  also  In  re  Taft  (C.  C,  A^  6th  ar.).  13  Am. 
B.  R.  417,  118  Fed.  511,  66  d  C.  A.,  3S5;  In  re 
Throckmorton  (C.  C.  A.,  6th  Clr.),  17  Am.  B.  R. 
856,  149^  Fed.  145,  79  C.  C.  A.  15 ;  In  re  Smith 
(C.  C.  A.,  6th  Cir.),  29  Am.  B.  R.  628,  208  Fed. 
869. 

Where  an  order  refusing  to  set  aside  an  ad- 
judication upon  the  ground  that  the  bankrupts 
did  not  have  their  principal  place  of  business 
within  the  jurisdiction.  Is  supported  by  an 
abundance  of  evidence  consisting  not  only  of 
direct  testimony,  but  of  Inferences  properly  to 
be  drawn  from  all  the  evidence,  said  order  in- 
volving a  controverted  question  of  fact  cannot 
be  reviewed  by  a  peUtfon  to  revise.  Hunter, 
Walton  &  Co.  V  Cherry  Co.  (C.  C.  A.,  8th  Clr.). 
40  Am.  B.  R.  732,  247  Fed.  458. 

S4.  Shea  v.  Lewis  (C.  C.  A.,  8th  Qr.),  80  Am. 
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able  on  a  petition.*^  Theie  is  no  exception  to  the  role  that  on  petitions  for 
revision,  only  legal  questions  may  be  determined.^  Where  the  facts  aie  not  in 
dispute  a  petition  for  revision  should  be  entertained,  as  the  question  renuuniog 
must  be  one  of  law.^  If  the  facta  are  admitted  or  agreed  upon,  so  that  nottus; 
is  left  for  determination  but  their  I^gal  import,  such  a  determination  may  be 
reviewed  upon  petition  to  revise.** 

f.  What  may  be  reviewed  by  petition. — (l)  In  oensbal. — ^Any  final  or 
interlocutory  order  in  bankruptcy  proceedings,  in  matter  of  law,  may  lie 
reviewed  by  petition.**  This  method  is  that  usually  adopted  when  a  party 
claims  to  be  aggrieved  because  of  an  injunction  ^  or  summary  order,^  or 
where  an  appeal  will  not  lie  under  the  terms  of  §  25-a.  It  will  not  be  possible 
nor  useful  to  cite  all  the  precedents  on  this  question ;  they  are  already  so 
numerous  and  cover  so  wide  a  field  as  to  make  tiie  formulation  of  any  number 


B.  R.  4M,  206  Fed.  877;  Good  t.  Kane  (C.  C.  A., 
8th  Cir.)»  82  Am.  B.  R.  19,  211  Fed.  Me,  holdint; 
that  whether  or  not  there  wai  any  lubstantial 
«Tidence  to  sustain  a  decision  Is  a  question  of 
law,  which  may  be  considered  upon  a  petition 
to  reyise. 

S0.  Clark  Hardware  Co.  ▼.  Sauve  (C.  C.  A.. 
Sth  dr.),  88  Am.  B.  R.  674,  220  Fed.  102;  Good 
T.  Kane  (C.  C.  A.,  Sth  Cir.),  82  Am.  B.  R.  19, 
211  Fed.  956;  Kirsner  ▼.  Taliaferro  (C.  T?.  A.. 
4th  Cir.),  29  Am.  B.  R.  882,  202  Fed.  51;  Matter 
of  Hays  (C.  C.  A.,  6th  Cir.),  24  Am.  B.  R.  691, 
179  Fed.  222;  fichuler  T.  Hassingrer  (C.  C.  A.. 
Cth  Cir.),  24  Am.  B.  R.  184,  177  Fed.  119;  BUlott 
y.  Toeppner,  187  U.  S.  827,  9  Am.  B.  R.  60,  47  L. 
Ed.  200;  Sauve  t.  The  More  luTestment  Co.  (C. 

C.  A.,  Sth  Cir.),  41  Am.  B.  R.  281,  248  Fed.  642; 
Whitney  Central  Trust  and  SaTings  Bank  ▼. 
V,  8.  Construction  Co.  (C.  C.  A.,  5th  dr.),  41 
Am.  B.  R.  881,  200  Fed.  784. 

86.  Samuel  ▼.  Dodd  (C.  C.  A.,  Sth  Cir.).  16 
Am.  B.  R.  168,  142  Fed.  68,  and  cases  cited; 
Kenova  Loan  A  Trust  Co.  v.  Graham  (C.  C.  A.. 
4th  Cir.),  14  Am.  B.  B.  313,  185  Fed.  717: 
Dickas  ▼.  Barnes  (C.  C.  A.,  6th  Cir.),  15  Am.  B. 
R.  666,  140  Fed.  849;  Ryan  t.  Hendricks  (C.  C. 
A.,  7th  Cir.),  21  Am.  B.  R.  570,  166  Fed.  94;  In 
re  Leech  (C.  C.  A.,  6th  Cir.),  22  Am.  B.  R.  690. 
171  Fed.  622;  Landry  ▼.  San  Antonio  Brewing 
Ass'n  (C.  C.  A..  Sth  Cir.),  20  Am.  B.  R.  226,  169 
Fed.  700;  Lesalns  r.  Goodman  (C.  C.  A.,  8d 
Cir.),  21  Am.  B.  R.  446,  166  Fed.  889;  Ross  t. 
Stroh  (C.  C.  A.,  Sd  Cir.).  21  Am.  B.  R.  644.  166 
Fed.  628;  In  re  Leech  (C.  C.  A.,  6th  dr.),  22 
Am.  B.  R.  509,  171  Fed.  622;  In  re  Baum  (C.  C 
A.,  Sth  Cir.),  22  Am.  B.  R.  295,  109  Fed.  410. 
holding  that  where  the  record  upon  a  petition 
to  revise  an  order  that  a  bankrupt  pay  into  a 
court  a  certain  amount  In  cash,  does  not  con- 
tain the  evidence  taken  before  the  referee,  it 
win  be  presumed  that  the  facts  were  sufficient 
to  sustain  his  finding  and  order,  and  only 
matters  of  law  apparent  upon  the  face  of  the 
record  may  be  considered:  In  re  Irwin  (C.  C. 
A..  8d  Cir.).  28  Am.  B.  R.  487.  174  Fed.  642, 
holding  that  upon  a  petition  to  revise,  only 
Questions  of  law  can  be  considered,  and  the 
flndings  of  fact  of  the  court  below  cannot  be 
disturbed;  Matter  of  Hays  (C.  C.  A.,  6th  dr.). 
24  Am.  B.  R.  601,  170  Fed.  222;  In  re  Lee  (C. 
C.  A.,  Sth  Cir.),  25  Am.  B.  R.  436,  182  Fed.  570; 
Williamson  v.  Richardson  (C.  C.  A.,  0th  Cir.). 
30  Am.  B.  R.  589.  205  Fed.  245 ;  In  re  Witherbec 
(C.  C.  A.,  1st  Cir.),  30  Am.  B.  R.  314,  202  Fed. 
896;  In  re  Roger,  Brown  ft  Co.  (C.  C.  A.,  8tb 
Cir.),  28  Am.  B.  R.  386,  196  Fed.  758;  In  re 
Zlnner  (C.  C.  A..  7th  Cir.),  29  Am.  B.  R.  860. 
201  Fed.  107;  In  re  Blum  (C.  C.  A.,  Sth  Cir.). 
29  Am.  B.  H.  3.^)2.  202  Fed.  888;  Stuart  v.  Rey- 


iiold.s  (G.  C.  A.,  6th  Cir.),  29  Am.  B.  K  412, 
204  Fed.  709;  In  re  Smith  (C.  C  A..  6th Or., 
29  Am.  B.  R.  628,  203  Fed.  369;  Hall  v.  Bit 
nolds  (C.  C.  A.,  Sth  Qr.),  34  Am.  B.  K.  7t)7. 
224  Fed.  103    . 

57.  Hutchinson  v.  LeRoy  (C.  C.  A.  !*» 
Cir.),  8  Am.  B.  R.  20,  113  Fed.  209;  In  w 
Witherbee  (C.  C.  A.,  Ist  Cir.),  30  Am.  B.B. 
314,  202  Fed.  896;  In  re  Haring  (C  G  A. ») 
Cir.),  20  Am.  B.  R.  387,  203  Fed.  229  (tfc 
27  Am.  B.  R.  285,  193  Fed.  168),  holding  tU: 
upon  a  petition  for  revision^  only  questioi* 
of  law  can  be  determined;  and  inch  qn^* 
tions  must  arise  out  of  the  facts  foand  br 
the  court  below  or  admitted  by  the  partin. 

88.  Matter  of  Sully  &  Co.  (Q  C  A..  2d 
Cir.),  18  Am.  B.  R.  124,  152  Fed.  619;  I> 
re  Lee  (C.  C.  A.,  Sth  Or.),  25  Am.  B.  »■ 
436,  182  Fed.  579;  In  re  Frank  (C  C  1. 
8th  ar.),  25  Am.  B.  R.  486,  182  Fed.  794; 
In  re  Judkins  Co.  (C.  C.  A.,  lit  Cir.l,  » 
Am.  B.  R.  529,  205  Fed.  892;  In  re  Knoshf 
&  Co.  (C.  a  A.,  9th  Cir.),  28  Am.  B.  R  74'. 
197  Fed.  136;  In  re  Witherbee  (C.  C  A,  W 
Cir.),  30  Am.  B.  R.  314,  202  Fed.  896;  U 
re  Haring  (C.  C.  A.,  6th  Cir.),  29  Am.  B.  B. 
387,  203  Fed.  229. 

89.  Scott  &  Co.  V.  Wilson  (C.  C  A.  7ti 
Cir.),  8  Am.  B.  R.  349,  115  Fed.  284;  Conner 
Journal  Printing  Co.  v.  Schaefer-Meycr  Brav- 
ing Co.  (C  C.  A.,  6th  Cir.),  4  Am.  B.  R.  !»• 
101  Fed.  699;  Matter  of  Dressier  Prodnffflf 
Corp.  (C.  C.  A.,  2d  Cir.),  44  Am.  B.  R.  ♦s: 
262  Fed.  257. 

40.  Davis  V.  Bohle  (C.  C.  A.,  Sth  Ori  1 
Am.  B.  R.  412,  92  Fed.  325;  In  re  Kemwy  (D 
C,  N.  Y.).  3  Am.  B.  R.  353,  97  Fed.  554. 

41.  In  re  Abraham  (C.  C.  A.,  Sth  Cir.l. » 
Am.  B.  R.  266,  93  Fed.  767;  In  «  ^f" 
vine  (C.  C.  A.,  Sth  Cir.),  2  Am.  B.  R-  WJ' 
96  Fed.  192;  In  re  Francis  Valentine  (^ 
(C.  a  A.,  9th  Cir.),  2  Am.  B.  R.  523,  *♦ 
Fed.    793,   98   Fed.   414;    Fisher  v.  Owhatf 
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of  safe  rules  impossible.  The  consensus  of  opinion  is  to  the  effect  that  the 
power  of  the  appellate  court  to  review  by  original  petition  the  rulings  of  the 
bankruptcy  court  extends  only  to  orders  made  in  the  bankruptcy  proceedings 
proper  and  does  not  embrace  proceedings  in  suits  by  the  trustee  in  bimkruptcy.^ 

(2)  Object  and  chabaotsb  of  psocbbdinos. —  In  determining  the  ques- 
tion of  remedy  the  appellate  court  is  to  be  governed  by  the  object  and  char- 
acter of  the  proceeding.^  It  becomes  essential  therefore  to  determine  in 
each  individual  case  whether  the  order  or  decree  sought  to  ^  reviewed  is 
in  the  bankruptcy  proceedings  and  not  independent  thereof,  or  is  a  controversy 
arising  in  such  proceedings  and  entirely  independent  thereof.  This  distinction 
and  its  effect  upon  the  power  to  review  by  petition  has  been  frequently 
recognized,^  and  its  bearing  upon  the  nature  of  the  remedy  for  a  review  of 
such  order  or  decree  has  given  rise  to  the  numerous  cases  in  which  it  has  been 
discussed  or  commented  upon.^ 

(3)  Obdebs  ob  dxcbees  in  bankbuptoy  pbooebding. —  (I)  In  general. — 
Bearing  in  mind  the  provisions  of  §  24-b  which  in  effect  confers  jurisdiction 
upon  circuit  courts  of  appeal  ^^  to  superintend  and  revise  in  matter  of  law  the 
proceedings ''  of  courts  of  bankruptcy,  it  becomes  apparent  that  the  exercise  of 
the  jurisdiction  to  revise  on  petition  will  depend  on  whether  or  not  the  order 
or  decree  was  granted  by  the  bankruptcy  court  in  the  bankruptcy  proceeding. 
Under  such  subsection  the  jurisdiction  may  be  either  interlocutory  or  final ;  but 
the  appellate  court  is  not  required  to  revise  every  interlocutory  order  in  a  bank- 
ruptcy proceeding  regardless  of  its  nature  or  scope ;  a  certain  degree  of  definite- 
ness  or  finality  may  be  insisted  upon.^  There  must  be  a  certain  degree  of 
finality  to  the  orders  sought  to  be  reviewed;  if  every  order  were  reviewable 
as  of  right,  the  proceedings  could  easily  be  so  tied  up  and  prolonged  that  the 
situation  would  become  intolerable.*'  And  if  the  order  or  decree  is  not  preju- 
dicial to  the  rights  of  the  petitioners,  it  need  not  be  revised,  although  errone- 
ous.^   Where  the  merits  of  any  adverse  claim  are  summarily  adjudicated,  the 


(a  C.  A.,  1st  Cir.),  4  Am.  B.  R.  64G,  103 
Ped.  860;  In  re  Seebold  (C.  C.  A.,  5th  Cir.), 
5  Am.  B.  R.  358,  105  Fed.  910. 

4t.  In  re  Antigo  Screen  Door  Co.  (C.  C. 
A.,  7th  Cir.),  10  Am.  B.  R.  359,  123  Fed. 
249;  First  National  Bank  ▼.  Chicago  Title 
A  Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R, 
102,  49  L.  Ed.  1051;  Thomas  v.  Wood'(C. 
0.  A.,  8th  Cir.),  23  Am.  B.  R,  132,  173  Fed. 
585;  Southern  Cotton  Oil  Co.  v.  Elliotte  (C. 
C.  A.,  eth  Cir.),  33  Am.  B.  R.  375,  218  Fed. 

By  cotttrovertiea  arising  in  bankruptcy  pro- 
cee^gs  is  meant  those  independent  or  plen< 
ary  suits  which  concern  the  bankrupt's  es- 
tate and  arise  by  intervention  or  otherwise 
between  the  trustee  representing  the  bank- 
rupt's estate  and  claimants  asserting  some 
right  or  interest  adverse  to  the  bankrupt  or 
his  general  creditors.  In  re  Mueller  (C.  C. 
A.,  6th  Cir.),  14  Am.  B.  R.  256,  135  Fed.  711; 
In  re  Farrell  (C.  C.  A.,  6th  Cir.),  23  Am.  B. 
R.  826,  176  Fed.  505;  Morehouse  y.  Paciflo 
Hardware,  etc.,  Co.  (C.  U  A.,  9th  Cir.),  24 
Am.  B.  R.  178,  177  Fed.  337;  Matter  of  Lov- 
ing, 224  U.  S.  183,  27  Am.  B.  R.  852,  56  L. 
Ed.  725;  In  re  Hamilton  Automobile  Co.  (C. 
C  A.,  7th  Cir.),  29  Am.  B.  R.  163,  198  Fed. 
<856. 


43.  In  re  Farrell  (C.  C.  A.,  6th  Cir.),  23  Am. 
B.  R.  826,  176  Fed.  60S;  Coder  v.  Arts  (Sup. 
Ct.),  213  U.  S.  223,  22  Am.  B.  R.  1,  68  L.  Bd. 
772;  Matter  of  Lane  Lumber  Co.  (C.  C.  A.p  9th 
Cir.),  83  Am.  B.  R.  497,  217  Fed.  546w 

44.  Holden  v.  Stratton,  191  U.  S.  U5,  10  Am. 
B.  R.  786,  48  L.  Bd.  116 ;  Hutchinson  ▼.  Otis, 
190  U.  8.  06%  10  Am.  B.  R.  185,  47  L.  Bd.  1179; 
First  Natl  Bank  of  Chicago  ▼.  Chicairo  Title  & 
Trust  Co.,  198  U.  8.  280,  14  Am.  B.  R.  102,  49  L. 
Ed.  1051,  holding  that  a  summary  proceedinflr 
against  one  in  possession  of  assets  alleged  to 
be  a  part  of  a  bankrupt  estate  is  a  proceeding 
in  bankruptcy  and  the  jurisdiction  of  the  Cir- 
cuit Court  of  Appeals  is  confined  to  revision 
of  the  decree. 

Deftermlnation    of    Jarladietlon    of    referee.— 

Where  the  only  question  raised  is  as  to  the 
jurisdiction  of  a  referee  in  proceedings  to  set 
aside  a  conveyance  as  fraudulent,  the  question 
may  be  raised  by  a  petition  to  revise.  Ifatter 
of  Weidhorn  (C.  C.  A.,  1st  Cir.),  41  Am.  B.  B. 
692,  203  Fed.  28. 

45.  See  cases  cited  under  |  24,  "c.  Contro- 
versies arising  in  bankruptcy  proceedings,** 
ante, 

46.  Matter  of  Chatiner  (C.  C.  A.,  3d  Cir.),  S3 
Am.  B.  R.  288,  218  Fed.  818 ;  Matter  of  Horowlts 
&  Laidbold  (C.  C.  A.,  2d  dr.),  U  Am.  B.  B. 
367,  200  Fed.  106. 

47.  Matter  of  Pechin  (C.  C.  A.,  8d  Cir.),  80 
Am.  B.  B.  788,  227  Fed.  808. 

48.  Lazarus.  Michel  A  Lasarus  v.  Harding 
(C.  C.  A..  0th  Cir.),  35  Am.  B.  B.  271,  228 
Fed.    00;    In    re    Boston    Dry    Goods    Co.     (C. 
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Older  may  be  reviewed  on  petition.*"  A  petition  to  review  will  not  oBnallj  bs 
allowed  where  the  granting  of  the  order  was  discretionitry,^  oi  where  the  n^ 
of  the  petitioning  party  were  not  affected  by  the  order  complained  o£"  An 
action  upon  a  trustee's  bond  i&  not  a  proceeding  in  bankruptcy,  but  an  ordiurr 
action  at  law,  and  the  action  of  the  District  Court  in  sustaining  a  demnner  to 
plaintiff's  petition  is  not  reviewable  by  petition  to  revise,"* 

(II)  Claims  as  to  funds  in  possession  of  court. —  Orders  determining  tlie 
rights  of  claimants  to  a  fund  in  the  possession  of  a  bankruptcy  court  are  being 
administered  by  it  in  the  course  of  bankruptcy  proceedings  and  are  reviewable 
by  petition,™  If  the  proceedings  pertain  to  the  ownership  of  property  in  the 
possession  of  the  trustee,  claimed  by  a  person  not  a  party  to  the  bankruptej, 
and  is  summarily  disposed  of  by  the  court  or  referee,  it  is  reviewable  on  peti- 
tion to  revise."  The  decision  of  a  district  court  exeicieing  anoillaiy  juriadifr 
tion  in  bankruptcy  that  it  has  no  jurisdiction  to  determine  whether  the  pioceedt 
of  goods  it  seizes  and  sells  as  the  property  of  the  bankrupt  are  the  proper^  of 
the  bankrupt  estate  or  the  property  of  adverse  claimants,  is  reviewable  on 
petition.'* 

(III)  Liens  on  bankrupt's  property. —  Where  a  lien  is  asserted  on  proper^ 
included  in  the  bankrupt's  estate,  the  order  determining  the  right  to  such  Ita 
is  subject  to  revision  on  petition  ;"*  and  so  also  as  to  a  decision  as  to  the  TtHiiij 
of  a  trust  deed  executed  by  the  bankrupt  within  the  four  months'  period, 


C.  A.,  Ut  at.},  U  Am.  B.  R.  97,  »  Fed.  228. 

1».  SUM  *.  VnrtM  <C.  C.  A.,  8th  ar),  80  Am. 
B.  R.  4S8.  ZOe  Fed.  871;  Btitter  of  DrMglw  Pni- 
dndue  Corp.  rc.  C.  A.,  2d  Cir.),  44  Am.  B.  B. 
4ST,  Wa  Fed.  25T. 

H.  Uulferd  t.  Fourth  8L  Nitl  Bank  (C.  C. 
A.,  3d  dr.),  19  Am.  B.  B.  T42,  IS?  Fed.  B»T;  Id 
re  LeiKtr  (C.  C  A.,  8d  Clr.),  S  Am.  B.  S.  768, 
09  Fed.  B13:  Bi  pirte  PecklDB,  Fed.  Cie.  10,982. 
Thle  IB  ooi  ED  n'Uen  the  exerciea  at  the  dli- 
■  ■   I   legal  right      In 

"    •-    ".   R.  730. 


■.).  S  Am.   1 


re  C«cley   (C.  C,       . _.    .„. 

UT  Fed.  130:  Clark  Berdware  Co.  t.  SniTe  (C. 
C.  A.,   nth  fir.l,  X;  Am.  B.  R.  ff71.  220  Fed.  102; 


Matter  <.t  i. 


r  (C.  C.  A.,  Bd  Or.),  33  Am. 
D.  n.  .•^,  J,-  i.d.  813:  Matter  of  Horowlti 
ind  1    .■.;i  !■    0.  A.,  2d  Clr.),  41  Am.  B.  B. 

387.    L         ■     ;    Matter    of    Weldeiifeld    (C. 

C.  A..   :  J  Am.  B.   B.  425,  2M  Fed,  «77, 

Wbeiu  ui^  frDuedlBC  1(  la  Ita  nUore  dia- 
■reUsnwT,  the  rerlew  1*  limited  to  coaalderlng 
vhetber  there  waa  an  abnae  of  dlanetloD.  llat- 
ter  of  Graff  aad  Hevlna   (C.  C.  A.,  2d   Or.),  41 


—    _    — .    — — ,    . ..    Cushman 

<C.  C.  A.,  l(t  Clr.),  4  Am.  B.  It.  643,  103  Fed. 
800;  In  re  KoiaeT  (C  .C.  A.,  Sth  Clr.),  4  Am. 
B.  R.  163,  101  Fed.  062. 

HI.  United  SUtei  T.  RugKlea  {C.  C.  A.,  Otb 
Or.),  31  Am.  B.  R.  91,  221  Fed.  2M. 

""      "  Antigo  BerecQ  Door  Co,   (C.  C.  A.. 

'~  "  R.  350.  123  Fed.  240,  and 
»■«  ciL«u;  onmei  T.  Dodd  (C.  C.  A..  Bth  Clr.), 
16  Am.  B.  R.  163,  142  Ficl.  OS.  But  see  Coder  v. 
Arta,  218  U.  5.  S23,  23  Am.  B.  R.  1,  S3  L.  Ed. 
T72,  heldlDK  that  where  a  creditor  aaserta  a 
Uen  upon  prafiert;  la  the  poaaeulOD  of  a  tcuatee 
aad  aaki  that  auch  Hen  be  declared  valid,  the 
declaloD  of  the  coart  Is  appealatile ;  Rode  A 
Born  T.  Pblppa  (C.  C.  A.,  6th  Clr.).  27  Am.  B. 
R.  827.  IBB  Fed.  414.  See  caaea  dlseated  In  Am. 
Baakr.  Dlgeat,  |  1200. 

Qaaatioti  of  jnriadictloiL~The  quest  ion 
whether  the  District  Court  erroneoualf  ex- 
ercised jurisdiction  to  determine  the  merita 
of  an  Adverae  claim  to  property  is  a  question 


7th  Clr.),  10  Am. 


of  a  bankrupt^  pn>c«edlii£  and  is  rariM' 
able  hj  a  petition  to  revise.  GibbDsi  t- 
Goldamith  (C  C.  A.,  9th  Cir.),  35  Ad.  EE. 
40,  2n  Fed.  826. 

CUimi  to  ^opeity  la  poaaaadcn  ^  R- 
cdver, — An  order  det«niiining  the  rigU  tl 
various  cUimaitti  to  property  in  tb«  b»J> 
of  «  receiver  ia  reviewable  by  a  petitioi  U 
revise.  MatUr  of  Pkraon  and  Fell  (C  C- 
A.,  2d  dr.),  37  Am,  B.  R.  10,  2S3  Fad.  Sll 

54.  Matter  of  Petromo  (&  a  A.,  Tth  ar.i. 
34  Am.  B.  S.  470,  230  Fed.  3S9i  Id  re  Gdl 
stein  and  Moseaon  (a  G  A.,  Tth  Or.),  33 
Am.  B.  R.  802,  21«  Fed.  8S7. 

55.  Fidelity  Tnut  Co.  ▼.  GaakeH  (C  C 
A.,  Sth  Cir.),  28  Am.  B.  R.  4,  19!  Fed.  8U. 

S&  Coder  v.  Arts,  213  U.  S.  223,  »  i* 
B,  R,  1,  53  L.  Ed.  772,  in  whkb  tbs  ««" 
recognized  the  propriety  of  a  resort  to  a  y^'- 
tion  to  superintend  and  revise  when  6ii»- 
ant  complains  of  the  court's  determinatiM  h 
to  the  validity  of  a  lien  asserted  upoa  P^T" 
erty  in  the  hands  of  the  bankrupt's  tnatti- 
Badford  Grocery  Co.  v.  PoweU  (a  C.  A.  «* 
Cir.),  35  Am.  B.  R,  7B0,  327  Fed.  853;  Butli( 
Bash  &  Door  Co.  v.  Stitt  (a  G  A.,  Sth  Cii.l- 
S3  Am.  B.  R.  251,  218  Fed.  1. 

S7.  Moore  t.  Green  (G  Q  A.,  4th  Gi'i. 
16  Am.  B.  a.  648,  145  Fed.  480;  ^"^ 
Mabon  (G  G  A.,  6th  CSr.),  IT  Am.  B.  ^ 
530,  147  Fed.  684. 

Bedaion  aa  to  validity  of  tntft  tt^l 
In  the  caae  of  Morgan  v.  Urat  Nat  Bm* 
(G  G  A,,  iBt  rat.),  16  Am.  B,  R  t3$.W 
Fed.  4«8,  it  was  sou^t  to  revi*'  »  *"' 
alon  of  the  Unkruptcy  court  as  to  the  nW- 
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and  a  decision  involving  a  widow's  right  of  dower  in  the  estate  of  the  bankrupt*^ 
A  decision  involving  l£e  validity  of  the  claim  of  a  creditor  to  a  lien  upon  the 
property  of  the  bankrupt,  or  its  proceeds,^  under  administration  in  possession 
of  ^e  court,  is  reviewable  in  matter  of  law  upon  a  petition  to  revise.^  Where 
the  question  is  as  to  the  validity  of  a  chattel  mortgage  under  which  the  mort- 
gagee claims  priority,  there  being  no  contest  as  to  the  facts,  it  is  one  of  law 
and  is  properly  reviewable  on  petition  to  revise.** 

(IV)  Administrative  orders. — ^An  order  refusing  to  vacate  an  adjudication 
in  bankruptcy  is  reviewable  only  on  petition,  as  an  administrative  order.** 
And  so  also  is  any  interlocutory  order  pertaining  to  the  rights  of  parties  in 
the  proceedings,  relating  to  the  several  pleadings  or  granting  or  denying  appli- 
cations  made  in  the  due  course  of  the  proceedings;**  and  likewise  an  order 
granting  or  refusing  to  grant  leave  to  a  party  to  intervene  for  the  purpose  of 
contesting  the  grounds  upon  which  an  adjudication  in  an  involuntary  bank- 
ruptcy proceeding  is  sought.**  An  order  directing  the  bankrupt  to  turn  over  to 
his  trustee  certain  property  and  committing  him  to  prison  until  he  does  so, 
is  an  order  made  in  a  proceeding  in  bankruptcy  and  is  only  reviewable  by 
petition,**  and  the  same  is  true  of  an  order  denying  a  motion  to  reopen  an  es^ 
tata***  Proceedings  on  a  motion  by  a  bankrupt  after  discharge  to  reopen  an 
estate  on  the  theory  that  his  interest  in  lands  had  not  been  properly  scheduled 
constitute  a  mere  step  in  the  course  of  administration,  and  are  reviewable  by  pe- 
tition to  revise.**^ 

(V)  Sale  and  distribution  of  property. —  Orders  or  proceedings  for  the  sale 
and  disposition  of  the  bankrupt's  effects  are  regular  steps  or  proceedings  in 


sty  of  a  trust  deed,  executed  by  the  b«nkrapt 
upon  its  property  within  the  four  monthi' 
period.  The  court  said:  "The  deed  is  not 
'disputed,  and  the  point  sought  to  be  reviewed 
Is  one  of  law,  arising  upon  a  determination  of 
the  validity  of  a  trust  deed  executed  by  the 
bankrupt  company,  within  four  months  of  the 
institution  of  bankruptcy  proceedings,  and 
hence  belongs  clearly  to  the  class  of  cases 
made  subject  to  review  by  this  court,  under 
Its  general  power  to  'superintend  and  revise  in 
matter  of  law  the  proceedings  of  the  several 
Inferior  courts  of  bankruptcy.'"  See  also 
Ritchie  County  Bank  v.  McFarland  (C.  C.  A., 
4th  Or.),  24  Am.  B.  R.  803,  183  Fed.  715,  affg. 
28  Am.  B.  R.  530,  174  Fed.  850. 

58.  In  re  McKenzie  (C.  C.  A.,  8th  Clr.),  15 
Am.  B.  R.  870,  142  Fed.  383. 

50.  Dispute  AS  to  right  to  partletpate  In  pro- 
ceeds of  security. — The  phrase  "controversy 
arising  in  bankruptcy  proceedings**  should  be 
limited  to  cases  where  third  parties  claim  not 
in  and  under  the  administration  of  a  bank- 
rupt's estate,  but  on  the  contrary,  assert  some 
right  hostile  to  the  title  of  the  trustee  or  going 
to  the  right  of  the  court  to  administer  the 
particular  estate  In  the  bankruptcy  case. 
Hence,  where  there  is  a  dispute  between  the 
holders  of  claims  already  proven  in  the  bank- 
ruptcy  proceedings  proper,  as  to  their  respective 
rights  to  participate  in  the  proceeds  of  an 
admittedly  valid  security,  which  are  in  the 
poeeession  of  the  bankruptcy  court  for  admin- 
istration, so  that  the  apportionment  thereof  is 
strictly  and  properly  a  part  of  the  bankruptcy 
proceedings,  the  case  comes  within  the  category 
of  "proceedings  in  bankruptcy"  and  is  not  a 
"controversy  arising  in  bankruptcy  proceed- 
ings," ond  is  reviewable  by  petition  to  revise. 
Snow  V.  Dalton  (C.  C.  A.,  4th  Cir.),  20  Am.  B. 
R.  240,  203  Fed.  843. 

60.  In  re  Lee  (C.  C.  A.,  8th  Cir.),  25  Am.  B. 
R.  436,  182  Fed.  679. 

61.  In  re  Flatland  (C.  C.  A.,  0th  dr.),  28  Am. 
B.  R.  476,  106  Fed.  310. 


63.  Brady  v.  Bernard  de  Klttenger  (C.  C.  A., 
6th  Cir.),  22  Am.  B.  R.  342,  170  Fed.  576;  B-B 
Blectric  Co.  v.  Aetna  Life  Ins.  Co.  (C.  C.  A., 
8th  ar.),  30  Am.  B.  R.  424,  206  Fed.  886;  Matter 
of  Vanoscope  Co.  (C.  C.  A.,  24  Cir.),  36  Am.  B. 
R.  778,  233  Fed.  53;  Hart-Parr  Co.  v.  Barkley 
(C.  C.  A.,  8th  Cir.),  36  Am.  B.  R.  540,  231  Fed. 
013;  Armstrong  v.  Norris  (C.  C.  A.,  8th  Cir.), 
40  Am.  B.  R.  735,  247  Fed.  263. 

63.  Clark  V.  Pidcock  <C  C.  A.,  3d  Cir.),  12 
Am.  B.  R.  300,  120  Fed.  745.  holding  that  an 
order  refusing  an  Injunction  restraining  the 
further  disposition  of  the  bankrupt's  assets  la 
reviewable:  In  re  Groetainger  &c  Sons  (C.  C. 
A.,  3d  Cir.),  11  Am.  B.  R.  M7.  127  Fed.  124;  In 
re  Ives  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  603, 
118  Fed.  Oil,  holding  that  an  order  sustaining  a 
demurrer  to  a  petition  filed  for  the  purpose  of 
vacating  an  adjudication  is  reviewable  on  peti- 
tion. Board  of  Road  Commissioners  v.  Kell 
(C.  C.  A.,  6th  Cir.),  44  Am.  B.  R.  250,  250  Fed. 
76,  holding  that  an  order  overruling  objections 
to  Jurisdiction  made  on  an  application  by  tha 
trustee  for  permission  to  sue  Is  reviewable  by 
petition. 

64.  Ogden  &  Jamison  T.  Gilt  Bdge  Mines  Co. 
(C.  C.  A.,  8th  Cir.),  34  Am.  B.  R.  803,  226  Fed. 
723;  Babbitt  v.  Read  (C.  C.  A.,  2d  Cir.),  30  Am. 
B.  R.  508,  240  Fed.  604. 

65.  Kirsner  v.  Taliafero  (C  C.  A.,  4th  Cir.), 
20  Am.  B.  U.  832,  202  Fed.  51;  Matter  of  Shid- 
lovsky  (C.  C.  A.,  2d  Clr.),  34  Am.  B.  R.  861« 
224  Fed.  450;  Freed  y.  Central  Trust  Co.  (C.  C. 
A.,  7th  Cir.).  33  Am.  B.  R.  64,  215  Fed.  873; 
Henkin  v.  Fousek  (C.  C.  A.,  8th  Cir.),  40  Am. 
B.  R.  701,  240  Fed.  285;  Horton  v.  Mendelsohn 
(C.  C.  A.,  3d  Clr.),  41  Am.  B.  R.  648,  240  Fed. 
186.  Compare  Frederick  ▼.  Silverman  (C.  C. 
A.,  3d  Cir.),  42  Am.  B.  R.  24,  250  Fed.  76; 
Galbraith  v.  Rosenstein  (C.  C.  A.,  8th  Cir.).  43 
Am.  B.  R.  01.  250  Fed.  445. 

65a.  Matter  of  Graff  &  Nevlns  (C.  C.  A.,  2d 
Cir.),  41  Am.  B.  R.  32,  200  Fed.  097. 

65b.  Youtsey  v.  Neswonj^er  (C.  C.  A.,  6tk 
Cir.),  44  Am.  B.  R.  100,  258  Fed.  16. 
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bankruptcy  and  are  reviewable  only  on  petition.^  Such  are  orders  summarilj 
disposing  of  assets  of  the  bankrupt^  But  an  order  by  a  district  judge  leyen- 
ing  an  order  of  a  referee  that  confinned  a  sale  of  the  bankrupt's  property,  thus 
leaving  the  property  still  in  the  hands  of  the  trustee,  is  not  reviewable.*  An 
order  denying  the  right  of  partnership  creditors  to  participate  in  the  assets  of 
an  individual  partner  until  his  individual  creditors  had  been  first  paid  is 
reviewable  upon  a  petition.* 

(VI)  Exemption  claims. — ^An  order  confirming  an  order  of  a  referee  grant' 
ing  or  denying  a  claim  to  certain  exemptions  asserted  by  the  bankrupt  may  be 
reviewed  upon  a  petition  to  revise,^  and  such  an  order  not  being  ''  a  final  deci- 
sion, allowing  or  rejecting  a  claim/'  within  the  intent  and  meaning  of  saI)66^ 
tion  a,  is  not  reviewable  on  appeal.^  If  a  determination  by  the  court  in  respect 
to  the  bankrupt's  claim  of  an  exemption  under  a  State  statute  is  made  in  the 
course  of  the  bankruptcy  proceedings  it  is  reviewable  on  petition." 

(VII)  Claims  of  creditors  generally. —  Ordinarily  an  order  allowing  a  daim 
is  not  reviewable  on  petition.  But  where  the  petition  in  bankruptcy  wa» 
because  of  the  claim,  and  the  proceedings  are  actually  dependent  upon  the 
validity  of  such  claim,  the  court  may,  in  reviewing  an  order  confirming  the 
sale  of  a  homestead,  review  the  order  allowing  the  claim."  An  order  setting 
aside  the  allowance  of  a  secured  claim,  and  requiring  the  creditor  to  surrender 
to  the  trustee  a  preferential  payment  is  reviewable  on  petition.^* 

(VIII)  Allowance  of  fees  and  expenses. — ^An  order  confirming  a  referee's 
disallowance  of  a  creditor's  claim  for  attorney's  fees  and  expenses  incurred  in 
contesting  claims  and  in  proceedings  to  recover  assets  is  reviewable  on  p^- 
tion.'^'^  An  order  making  an  allowance  for  counsel  fees  and  other  expense 
incurred  by  the  trustee  in  the  realization  of  the  assets  of  the  estate,  is  within 
the  supervisory  jurisdiction  of  the  circuit  court  of  appeals.^  likewise  an  order 
denying  compensation  and  expenses  of  counsel  for  the  bankrupt  and  for  cred- 
itors opposing  an  offer  of  composition  is  reviewable  by  petition.''** 


66.  Schiller  ▼.  Hassinger  (C.  C.  A.,  5th  Cir.), 
24  Am.  B.  R.  184,  177  Fed.  110.  An  order  of  the 
District  Court  affirming  an  order  of  a  referee 
in  bankruptcy,  holding  that  a  bidder  at  an 
auction  sale  of  the  assets  obtained  no  legal 
rights  thereby,  constitutes  an  ordinary  step  in 
the  bankruptcy  proceeding,  and  no  appeal  lies 
therefrom.  Unteriner  v.  Camors  (C.  C.  A.,  8th 
Cir.),  36  Am.  B.  R.  122,  228  Fed.  800. 

Sale  fr«e  from  dower. — ^An  order  for  the  sale 
of  the  bankrupt's  real  estate  freed  and  dis- 
charged of  his  wife's  inchoate  right  of  dower, 
is  reviewable  only  by  petition.  Kelly  v.  Minor 
(C.  C.  A.,  4th  Cir.),  41  Am.  B.  R.  275,  252  Fed. 
115. 

67.  In  re  FarreU  (C.  C.  A..  6th  Cir.),  23  Am. 
B.  R.  826,  176  Fed.  605. 

Order  disposing  of  assets  of  bankrupt. — In 
the  case  of  Schweer  t.  Brown,  105  U.  8.  171,  12 
Am.  B.  R.  673,  40  L.  Bd.  144.  it  was  held  that 
the  district  court  has  jurisdiction  to  determine 
whether  an  adverse  claim  to  money  alleged  to 
be  part  of  the  assets  of  a  bankrupt's  estate 
was  asserted  at  the  time  the  petition  in  bank- 
ruptcy was  filed,  and  if  the  court  errs  in  re- 
taining Jurisdiction  on  the  merits,  the  remedy 
Is  by  petition  to  the  Circuit  Court  of  Appeals, 
under  |  24-b. 

68.  Matter  of  Chatlner  (C.  C.  A.,  3d  Cir.).  33 
Am.  B.  R.  288,  218  Fed.  813. 

Order  aUowlng  sale  free  from  Uens. — ^An  order 
of  the  District  Court  reversing  an  order  of  the 
referee  allowing  the  petition  of  a  trustee  In 
bankruptcy  to  sell  property  subject  to  various 
liens  and  free  and  clear  of  other  liens,  constl- 
tntes  a  •'controversy  In  a  bankruptcy  proceed- 
ing   "  and  should  be  reviewed  by  appeal  and 


not  by  petition  to  revise.  Sauve  r.  The  Uwf 
Investment  Co.  (C.  C.  A,.  8th  dr.).  41  Am  R 

B.  281,  248  Fed.  642. 

60.  BucUd  Nat'l  Bank  ▼.  Union  Trust  Cb.  iC- 

C.  A.,  4th  Cir.),  17  Am.  B.  R.  834,  149  Fed.  9rr, 
In  re  Mertens  (C.  C.  A.,  2d  dr.),  15  Am.  B.  B- 
701,  142  Fed.  445,  holding  that  an  order  adjadf- 
ing  that  certain  policies  of  Insurance  upon  th« 
life  of  a  member  of  a  bankrupt  firm  pained  t» 
the  trustee  and  directing  that  they  be  tonwd 
over  as  assets  of  the  estate,  is  a  mere  step  !■ 
the  bankruptcy  proceeding  and  reviewable  onlr 
on  petition  to  revise. 

70.  In  re  Youngstrom  (C.  C.  A..  8th  Or.).  1* 
Am.  B.  R.  572,  153  Fed.  08;  Steiner  v.  Mar«liill 
(C.  C.  A.,  4th  Cir.),  15  Am.  B.  R.  488,  140  Fed 
710. 

71.  Holden  t.  Stratton,  101  U.  S.  115,  10  A«. 
B.  R.  786,  48  L.  Hd.  116. 

78.  Ingram  ▼.  Wilson  (C.  C.  A..  8th  Or.).  H 
Am.  B.  R.  102,  125  Fed.  018;  Duncan  v.  FerfQ* 
son-McKinney  Co.  (C.  C.  A.,  5th  Cir.).  18  Aa 
B.  R.  155.  150  Fed.  260. 

73.  Matter  of  Piudel  (C.  C.  A.,  0th  Cir),  J* 
Am.  B.  R.  600,  221  Fed.  342. 

74.  In  re  First  National  Bank  of  LooisviUf 
(C.  C.  A..  6th  Cir.),  18  Am.  B.  R.  768,  155  Frf- 
100;  Mulford  t.  Fourth  Street  Natiooal  Bim 
(C.  C.  A.,  3d  Cir.),  10  Am.  B.  R.  742,  tSI  Fed- 
807. 

76.  Ohio  Valley  Bank  Co.  v.  Switaer  (C.  i- 
A..  6th  ar.).  18  Am.  B.  R.  680.  MS  Fed.  3f 
See  also  Davidson  db  Co.  ▼.  Friedman  (C.  C  A- 
6th  Cir.),  15  Am.  B.  R.  480,  140  FW-  853.  hoW- 
ing  that  an  order  allowing  the  expeof^^J°' 
eurred  by  a  trustee  for  counsel  fees  In  retltf*- 
tion  of  assets  Is  reviewable  by  petition. 
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(IX)  Proceeding  regarding  ducharge  or  composition. —  It  has  been  hdd 
that  an  order  denying  a  motion  to  dismiss  a  banknipt's  application  for  a  dis- 
charge^ where  the  facts  were  undisputed,  was  reviewable  on  petition,^  and  the 
same  has  b«en  held  in  regard  to  an  order  denying  a  motion  to  set  aside  a  dis- 
charge,"* and  an  order  setting  aside  a  discharge.""  An  order  refusing  to  allow 
specifications  of  objections  to  the  discharge  of  the  bankrupt  to  be  filed  or 
amended  may  be  reviBed.'*  but  where  an  amendment  is  permitted,  the  order  is 
not  of  sufficient  finality  to  admit  of  revision.''*  An  order  dismissing  a  pctiion 
for  confirmation  of  a  composition,  predicated  wholly  upon  the  proposition  of 
law  that  the  proposed  offer  was  not  a  composition,  ia  reviewable  by  petition.™* 

g.  Praotioe. —  (l)  Ih  Genebal. —  The  General  Orders  and  Forms  are  silent 
as  to  the  practice  on  petitions  to  review  in  matter  of  law.**  The  petition  should 
be  presented  by  a  party  having  a  Biibatontial  interest  in  the  controversy,**  and 
usually  entitled  in,  addressed  to  and  filed  with  the  clerk  of,  the  proper  circuit 
court  of  appeals." 

(2)  What  to  recite;  becobd. — ^It  should  recite  the  proceedings  below, 
state  specifically  the  question  of  law  involved  and  the  ruling  of  the  district 
court  diereon,  and  be  accompanied  by  a  certified  coi^  of  so  much  of  the 
record  as  will  show  the  issue  of  law  and  how  it  arose^.  If  it  does  not,  thq 
court  may  dismiss,  with  leave  to  supplement,  or  may  suspend  consideration 
until  the  record  is  completed."     If  the  record  does  not  contain  the  evidence 

DO  loDser  >nr  iucta  lotereit  the  petltloD  miilt 
be  dlimliHd. 

Tba  bsakrupt  ll  not  entitled  to  petition  tor 
revlalon  of  mn  order  for  the  eiimlnattoD  of  hi* 
iTlfe.  Ifstter  of  Weldenfeld  (C.  C.  A.,  Sd  Clr.)< 
a  Am.  B.  B.  42S,  254  FvH    —~ 


a  charse  him  with  iiieti  coming  li 


Brltbmaa  < 
1,  IWPed.  ( 


ietermlne,    Iti    dedeloo    thereon    li    rerlewBbli 

1  petition  for  reriew.     In  re  Moon 

1  (C.  C.  A..  0th  dr.),  31  Am.  B.  Tl 


ClrT), ---.  - 

It  was  held  that  an  order  altowlDg  the  expeniea 
Incnrred  b;  a  triiBtee  for  conneel  feee  In  the 
realUatlon  of  aafeta  la  reviewable  odIt  b;  peti- 
tion for  renew;  Ohio  VaUer  Bank  Cn.  T. 
Swltier   (C.  C.  A.,  flth  CIr.).  18  Am.   B.   F.  68S. 

i«  Fed.  aas. 

Mm.  Hitter  nf  Bitate  ot  Klnniae  Co.  (C.  C. 
A..  6th  Clr.).  39  Am.  B.  B.  S9S,  243  Fed.  110. 

It.  LIndeke  T.  ConTerae  (C.  C.  A..  8th  Clr.), 
28  Am.  B.  R.  596.  168  Fed.  fllS. 

««.  Matter  of  White  (C.  C  A.,  9th  Clr.),  « 
Am.  B.  R.  WS,  348  Fed.  110.  _ 

in.  Hatter  of  Jacobi  (C.  C,  A.,  Bth  di.),  S» 
Am.  B.  S.  365.  211  Fed.  ^. 

n.  In  re  Carley  (C  C.  A.,  Id  dr.),  8  Am.  B. 
R.  TSO,  IIT  Fed.  ISO:  Ooodinaa  T.  Curtia  <C.  C. 
A.,  Bth  «!.).  38  Am.  B.  R.  604.  1T4  Fed.  •44: 
Matter  ot  Peehln  (C.  C.  A.,  3d  Clr.),  35  Am.  B. 
It.  738.  227  Fed.  8G8, 

•n.  Matter  ot  Cbotlner  (C.  C.  A..  3d  Clr.),  3S 
Am.  B.  R.  288,  218  Fed.  813:  Matter  ofPechln 
(C.  C.  A.,  SdClr.),  »  Am.  B.  R.  T38,  22T  Fed. 


petHlot 


PTlalon 


nr.) 


Ed. 


Oil 


Tftt.  Matter  ot  Oraham  *  Bnoi  (C.  C.  A.,  Ttb 
It.),  43  Am.  B.  R.  S2.  303  Fed.  S3. 
M.  See,   however,   rulea  In   the   FIrat  dreidt, 

Fed.,  pp.  3,  4:  and  In  the  Fonrth  "    "* 

a.,    pp.    8,    4.      8  " 

ea    Id    "Bnppleii 
isar  and  Alei"" 

;.),   Forma   Nt,.   — —    —   ,- - 

■  fn  the  flrat  ln»tnn«o  In  the  dletrlct  court, 
henrd  by  the  judge  e»  parte,  and  1«      ' 


alao  Form*  within  these 
memary  Forma,"  po(t,  and 
idWa  Bankrnptcr  Forma  r3d 
It    the    petition    "- 


If  allowed,  tb. 
eipenva  of  the  petltto: 
record  and  certltfea  the 
•■nit  Conrt  Ot  Appeal  a. 


declining-  allow- 
preparea,  at  the 
tranacrlpt  of  the 
0  the  proper  Clr- 
ifter  tbe  prai^tlce 
...  .u.i  court  la'  the  lame  aa  that  ootllned  In 
the  text  and  tbe  mlea  In  the  PIrat  and  Fonrth 
nrciilta  aboTB  referred  to.  „    „     . 

n.  In  IB  JemlMD  Mercantile  Co.  (C.  C.  A., 
Etb  Clr.),  7  Am.  B.  B.  088,  113  Fed.  M6:  In  re 
Baker  (C.  C.  A.,  let  Clr.).  4  Am.  B.  _R.  770,  104 
Fed.  287,  holding  that  where  tbe  petitioner  hae 


order  ot  llie  DlBtrlct  Court  glTing  preference 
lo  a  landloril'B  claim  for  rent.  Jones  t.  Ford 
rc.  C.  A..  8ib  Clr.),  4.1  Am.  B.  K.  RS,  20*  FeU.  945. 

Sa.  A  BO-called  "petition  for  review"  filed  la 
the  DLatrict  Court,  reciting  the  proceedlnga,  and 
aeklng  that  a  conclUHlon  ot  the  rourC  erroneoua 
In  tnatfer  of  law  be  rerlnwed  "by  the  arcult 
f'oart  ot  Appeala"  1b  wholly  Ini-ltectnal  to  brlnif 
tbe  ease  Into  the  ClrcaLt  Court  of  Appeals  tor 
nny  purpose.  Brldgelon  Nat.  Bank  v.  Way  (C. 
C.  A.,  4th  Clr.),  41  Am.  B.  R.  408,  253  Fed.   «1. 

Rpctlon  34- b  proTldes  that  "BUi^h  pniv^r  ahall 

lie  eiordfled  on  doc  notice  und  iit'Illion  by  any 

party  agRrleved."     It  contetnplatea  Ihnt  a  peti- 
tion Bball  be  AIM  na  In  other  casea. 
83.  In  re  Rlchnrda   IC.  C.  A„  7th  nr.l,  S  Am. 

B.  R.  140.  tW  Fcrt.  B35;  In  re  Baker  ir.  C.  A,, 
let  Clr.),  4  Am.  B.  R,  7T8,  104  FeiJ.  2S7;  In  r» 
Bepd,  Fed,  Ca«.  11.03S:  In  re  CoBey,  Fed.  Cna. 
2,4aS;  Siflner  T,  MnrBhali  (C.  C,  A„  4th  Clr.l, 
IB  Am.  B.  R.  460,  140  Fed.  TIO,  T2  C.  C.  A.  103; 
In  re  O'Connell  {C.  C.  A..  iBt  Clr.).  14  Am.  B. 
R.  237,  l.TT  Fed.  838:  In  re  PelMnglll  A  Co.   (f, 

C.  A.,  let  Clr).  14  Am.  B.  R.  757.  13T  Fed.  840, 
holding  that  the  opinion  nt  the  dlatrlct  Judge 
doi'H  not  Infco  tbe  pinpe  of  n  (Indtne  of  fnrtB. 
The  certified  copy  can  usnally  be  Qled  wllhin 
thirty  daya.  Jonea  t.  Ford  (C.  C.  A..  8th  dr.), 
43  Am.  B.  S.  88.  204  Fed.  640. 

Bpeelfle  gneBllona  of  Uw  to  tw  atated.— In  the 
caae  of  In  re  Taft    IC.  C.  A.,  flth  Clr.),  13  Am. 

B.  B.  417,  133  Fed.  Oil,  It  waa  held  that  a  petL 
tlon  for  review  shonld  preBent  the  apeclBc  decl- 
■lone  of  law  made  by  the  lower  court,  by 
which  the  petitioner  deems  himself  aggrieved, 
and  set  forth  the  facte  npon  which  sncb  erfl-- 
was  made.  While  neither  the  bankruptcy 
nor    the   general    orders    pre — "--    "—    — 

to  be  adopted  In  proceeding 

tlons,  the  msttpri  of  law  ot  which 
sought  shnuia  In  Bome  manner  tie  clearlv  pr"- 
sented.  Robb  v.  Strnh  (C.  C.  A.,  8d  Clc).  21 
Am.  B.  R.  B44,  160  Fed.  828. 

S4.  In    the    case    of    Stelner    v.    Mnrahall     (C. 

C.  A.,  4th  Clr.),  10  Am.  B.  H.  4Re,  140  Fed. 
710.    a    Detltlon    lo    review    waa    dlamlssed    be< 

■llnre   to  set   oat   the   flndlUK  of 


fads    • 


which    tbe    matter!    ot    law    •ought 
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taken  before  the  referee,  it  will  be  presumed  that  the  facts  were  sofiScient 
to  sustain  his  findings,  and  only  matters  of  law,  apparent  upon  the  face  of 
the  record,  will  be  considered^  The  petition  diould  be  accompanied  by  a 
certified  copy  of  so  much  of  the  record  as  will  exhibit  the  manner  in  wUd 
the  question  arose  and  its  determination.^  It  has  been  held  that  if  the 
record  shows  that  issues  of  fact  and  law  were  raised,  but  fails  to  state  tk 
testimony  or  settlement  of  facts  upon  which  the  order  was  predicated,  tk 
petition  presents  no  question  of  law  for  review.®'  If  the  questions  to  be 
reviewed  are  not  plainly  and  concisely  set  forth  the  court  may,  in  its  diBcie- 
tion,  dismiss  the  petition.^  The  opinion  of  the  district  judge  on  review  of 
an  order  of  the  r^eree,  not  specially  made  a  matter  of  record,  does  not  take 
the  place  of  a  finding  of  facts,  although  it  may  be  referred  to  for  the  ipaifo» 
of  ascertaining  the  principle  of  law  governing  the  court  in  making  its  deci- 
sion, or  for  the  general  purpose  of  determining  whether  the  case  was  decided 
on  liie  facts  or  tibe  law.^ 

(3)  TiMB  OP  FELiNO  PKTmoN. —  The  statute  or  the  general  orders  do  not 
limit  the  time  within  which  a  petition  for  review  should  be  filed.**   So 


to  be  reviefwed  aroee.  Deyries  t.  Sbanahan 
{C.  C.  A.,  4th  Cir.),  10  Am.  B.  K.  518,  122 
7e<L  629;  In  re  PettingUl  &  Go.  (G.  G.  A., 
1st  Gir.),  14  Am.  B.  R.  757,  137  Fed.  840, 
in  which  case  the  petition  was  dismissed 
because  the  facta  were  not  set  forth. 

85.  In  le  Bamn  (G.  G.  A.,  8th  dr.),  22 
Am.  B.  R.  295,  169  Fed.  410;  First  SUte 
Bank  of  Gorinth  v.  Haswell  (G.  G.  A.»  8th 
Oir.),  23  Am.  B.  R.  830,  174  Fed.  209. 

Only  those  questions  of  law  that  are  fairly 
presented  by  tiie  petition  «nd  record  wiU  be 
eonsidered.  Ross  v.  Stroh  (G.  G.  A.»  8d  Gir.) , 
SI  Am.  B.  R.  644,  165  FM.  628. 

Findings  of  fact  by  special  master. —  Upon 
petition  to  review  in  matter  of  law,  under 
section  24-b  of  the  Bankruptcy  Act,  an  order 
of  the  bankruptcy  court  confirming  the  report 
of  a  referee  sitting  as  special  master  in  a 
proceeding  to  establish  the  ownership  of  a 
specific  fund,  the  master's  findings  of  fact 
so  approved  by  the  district  judge  are  not 
brought  up  for  review.  Matter  of  Gaponigri 
(G.  G.  A.,  2d  Gir.),  25  Am.  B.  R.  509,  183 
Fed.  307. 

86.  In  re  Richards  (G.  G.  A.,  7th  Cir.),  8 
Am.  B.  R.  145,  9G  Fed.  935. 

Record. — A  petition  for  review  must  pre- 
sent enough  of  the  record  in  the  district  court 
to  enable  the  Gircuit  Gourt  of  Appeals  to 
perceive  the  issue  of  law  which  is  sought 
to  be  raised.  In  re  Baker  (G.  G.  A.,  1st 
Cir.),  4  Am.  B.  R.  778,  104  Fed.  287.  The 
record  should  present  clearly  and  unequivo- 
caUy  the  issues  of  law  presented,  and  in  order 
that  it  may  appear  uiat  such  issues  were 
presented  to  the  court  below,  findings  of  fact 
which  involve  distinct  propositions  of  law  or 
something  else  as  a  substitute  therefor  are 
necessary.  In  re  O'Gonnell  (G.  G.  A.,  Ist 
ar.),  14  Am.  B.  R.  237,  137  Fed.  838.  But 
see  In  re  Witherbee  (C.  G.  A.,  Ist  Cir.),  30 
Am.  B.  R.  314,  202  Fed.  896,  where  the  peti- 
tion to  revise  did  not  allege  that  the  error 


complained  of  was  in  **  matter  of  Itw,"  or 
assign  any  specific  errors  of  law,  but  the 
court  held  that  where  it  sdleges  that  no  pnof 
was  taken  in  the  District  Court  ana  m 
opinion  filed,  and  this  is  admitted  bj  the 
trustee's  answer,  the  District  Court  WUI  be 
regarded  as  having  denied  the  petition  be^ 
cause  as  matter  of  law  what  is  set  forth  did 
not  entitle  petitioner  to  the  relief  he  aongbt 
Petition  to  be  aoeompaided  by  tnsseriFt 
or  findings.— The  Gircuit  Court  of  Appcfis 
upon  «  petition  for  review,  unacoompuied 
either  by  a  transcript  of  the  record  uni  ^ 
oeedings  had  below  or  findings  of  fact,  will 
not  consider  and  pass  upon  the  r^gultri^  mi 
validity  of  proceedings  under  which  Iiidi 
belonging  to  the  bankrupt  were  aold  fn* 
from  liens  and  the  proceeds  arising  tto*- 
from  distributed.  In  re  Throckmorton  (C> 
C.  A.,  6th  dr.),  28  Am.  B.  R.  487,  W  F«t 
656. 

87.  H^gner  y.  American  Trust  ft  SiviBP 
Bank  (G.  G.  A.,  7th  Cir.),  26  Am.  B.  R.  5T1. 
187  Fed.  699. 

88.  In  re  Boston  Dry  Goods  Co,  (CCA. 
1st  Gir.),  11  Am.  B.  R.  97,  126  Fed.  »' 
Rush  V.  Lake  (G.  G.  A.,  9th  Cir.).  10  Aai 

B.  R.  455,  122  Fed.  661 ;  Ross  v.  Stroh  (C 

C.  A.,  3d  Cir.),  21  Am.  B.  R.  644,  166  F«d. 
628. 

89.  In  re  Pettingill  ft  Co.  (C.  C  A.,  W 
Gir.),  14  Am.  B.  R.  757,  137  Fed.  840;  Siwd 
V.  Dodd  (C.  C.  A.,  5th  Cir.),  16  Am.  B.  R 
163,  142  Fed  68,  holding  that  the  opimc" 
of  the  court  below  may  be  looked  to  for  the 
purpose  of  determining  in  a  general  wty  the 
questions  of  law  whidi  were  paned  on. 
qneRtlons  of  law  which  were  passed  on.  r«>in* 
pare  Matter  of  Wood  (C.  C.  A,.  6th  Cr).  ^ 
Am.  B.  R.  810,  248  Fed.  246. 

•0.  In  re  N.  T.  Beonomlcal  Printliif  Oo.  (C 
C.  A.  2d  ar.).  6  Am.  B.  R.  SST,  106  Fed-  ^': 
In  re  Worcester  Connty  (C  C.  A.,  lit  Or.).  ♦ 
Am.  B.  R.  496.  102  Fed.  808:  In  re  Good  (C  C 
A.,  8th  Cir.),  8  Am.  B.  R.  606,  00  Tt^  381. 
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long  as  the  delay  is  not  unreasonable  the  petition  may  be  entertained.^^ 
The  ten-day  limitation  made  by  §  25-a  on  the  taking  of  an  appeal  does  not 
apply.  But  the  necessity  has  been  asserted  of  limiting  the  time  within  which 
such  petitions  may  be  filed  to  the  end  that  a  speedy  determination  of  the  bank- 
ruptcy may  be  brought  about^  In  recognition  of  this  principle  it  has  been 
held  that  a  petition  to  review  shoidd  be  filed  within  six  months  after  the 
order  or  decree  appealed  from  was  granted,  in  analogy  to  the  practice  in 
circuit  courts  of  appeals  in  ordinary  actions.**    The  time  within  which  the 


n.  In  re  N.  Y.  Bconomleal  Printing  Co.  (C 
C  A.,  2d  Clr.),  5  Am.  B.  B.  OOT,  106  Fed.  8S0; 
In  re  Fom  (D.  C,  lie.),  17  Am.  B.  B.  489,  147 
Fed.  890;  Matter  of  Estate  of  Klnnane  Co.  (C. 
C.  A.,  etb  Clr.),  89  Am.  B.  B.  608,  242  Fed.  709. 
But  tee  In  re  Worcester  Gonnty  (C.  C.  A.,  1st 
ar.),  4  Am.  B.  B.  4ge»  102  Fed.  808;  In  re  Good 
(C.  C  A.,  8tb  Clr.),  8  Am.  B.  B.  OOS,  99  Fed.  889; 
Llttlefleld  T.  D.,  H.  ft  C.  Co..  Fed.  Cne.  8.400. 
TliiB,  or  a  dmflar,  limitation  is,  however, 
usnally  made  by  tiie  rales  of  the  Oircnit 
Court  of  Appeals.  As  to  reasonable  excuse 
for  delay  see  In  re  Groetzinger  (O.  C.  A., 
8d  dr.),  11  Am.  B.  R.  467,  127  Fed.  124; 
Meyer  r^rug  Co.  v.  Pipkin  Drug  Co.  (C.  C. 
A.,  5th  Cir.),  14  Am.  B.  R.  477,  136  Fed.  896; 
Crim  T.  Woodford  (C.  C.  A.,  4th  Cir.),  14 
Am.  R  R.  302,  136  Fed.  34;  In  re  Holmes 
(a  C.  A.,  8th  Cir.),  15  Am.  B.  R.  689,  142 
Fed.  391. 

92*  Petition  dismissed  for  failure  to  file 
order  enlarging  the  time  to  file  the  petition 
within  the  time  limited  by  rule  88  of  the 
Circuit  Court  of  Appeals,  Second  Circuit. 
In  re  Brown  (C.  C.  A.,  2d  Cir.),  23  Am.  B. 
B.  93,  174  Fed.  839. 

98.  Time  within  which  petition  most  be 
filed. —  In  the  case  of  In  re  Holmes  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  680,  693,  142 
Fed.  391,  the  court  said:  ''  One  of  the  main 
purposes  of  the  law  was  to  provide  a  speedy 
metiiod  whereby  a  bankrupt  might  be  finally 
discharged  from  liability  to  his  creditors  and 
his  property  might  be  equitably  distributed 
amoni;  them.  Tbis  object  would  be  entirely 
defeated  if  the  orders  and  judgments  in  bank- 
ruptcy were  forever  open,  or  were  open  for  an 
uncertain  or  unknown  time  to  revision  and 
reversal  upon  petitiona  under  f  24-b,  because 
in  that  case  they  would  never  become  or  be 
known  to  be  either  final  or  conclusive.  An 
uncertainty  relative  to  the  time  within  which 
such  petitions  may  be  maintained  necessarily 
leaves  the  conclusiveness  of  the  orders  of 
the  bankruptcy  courts  in  doubt  and  thus 
tends  to  defeat  one  of  the  main  purposes 
of  the  law.  There  ought,  therefore,  to  be  a 
well  known  and  certain  limit  to  the  time 
within  which  such  judgments  and  orders  may 
be  challenged  in  matter  of  law  by  petition 
aa  well  aa  by  appeal.  A  proceeding  in  bank- 
ruptcy la  a  proceeding  in  equity.  The  acts  of 
Congress  prescribed  no  time  within  which 
bills  of  review  must  be  presented  in  ordinary 
cases  in  chancery  and  yet  the  rule  is  well 
settled  that  such  bills,  to  correct  errors  ap- 
parent upon  the  face  of  the  record,  may  not 
be  successfully  maintained  imless  they  are 


filed  within  the  times  limited  for  the  review 
by  appeal  of  the  decrees  they  ques- 
tion. •  •  •  This  rule  is  just  and  salu* 
tary.  It  is  an  established  rule  in  equity. 
A  petition  for  revision,  like  all  proceedings 
in  bankruptcy,  is  a  proceeding  in  equity,  and 
it  ought  to  be  and  is  governed  by  this  rule. 
A  petition  to  r(>vt«A  or  superintend  in  matter 
of  law  under  |  24-b^  an  appealable  order  or 
judgment,  may  not  be  maintained  after  the 
time  for  the  apj>eal  haa  ezpired.**  4See  also 
In  re  Tomlinson  Co.  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  691,  154  Fed.  834,  holding  that 
a  petition  for  review  of  an  order  must  be 
filed  within  six  months  after  the  order  waa 
made  and  citing  the  act  of  March  3,  1891, 
ch,  517,  I  11;  &  re  Groetzinger  ft  Sona  (C. 
C.  A.,  3d  Cir.),  11  Am.  B.  R.  467,  127  Fed. 
124;  In  re  Worcester  Coimty  (C  C.  A.,  1st 
Cir.),  4  Am.  B.  R.  496,  102  Fed.  808,  holding 
that  as  there  is  no  statutory  limitation  fixing 
the  time  for  review  of  matters  arising  on  the 
face  of  the  record,  a  petition  for  review  ia 
limited'  by  analogy  to  the  six  months  allowed 
by  statute  for  taking  appeals  generally  in 
the  Circuit  Court  of  Appeals.  Kenova  Loan 
&  Trust  Co.  V.  Graham  (C.  C.  A.,  4th  Cir.), 
14  Am.  B.  R.  313,  135  Fed.  717. 

Appeal  from  order  of  distribution^^  Where 
an  action  waa  brought  by  bankrupt's  trustee 
to  set  aside  the  conveyance,  and  a  judgment 
waa  recovered  directing  the  trustee  to  hold 
the  proceeds  of  a  sale  of  the  land  subject  to 
the  order  of  the  bankruptcy  court,  an  order 
of  the  bankruptcy  court,  subsequently  made, 
decreeing  that  such  creditors  were  entitled  to 
share  in  the  fund,  was  an  order  made  in  a 
controversy  arising  in  a  bankruptcy  proceed- 
ing, reviewable  by  an  appeal  taken  within 
the  six  months'  period  prescribed  by  section 
11  of  the  Circuit  Court  of  Appeals  Act,  and 
not  a  judgment  allowing  claims,  from 
which  an  appeal  under  aed;ion  25a  of  the 
Bankruptcy  Act  must  be  taken  within  ten 
daya  In  re  Martin  (C  C.  A.,  6th  Cir.),  29 
Am.  B.  R.  935,  201  Fed.  31. 

Petition  filed  within  reasonable  time. —  In 
the  case  of  Blanchard  v.  Ammons  (C.  C.  A., 
Oth  Cir.),  25  Am.  B.  R.  590,  592,  183  Fed. 
556,  the  court  said:  "  There  is  no  time  fixed 
in  the  Bankruptcy  Act  within  which  a  peti- 
tion for  revision  shall  be  presented,  but  it  ia 
the  acknowledged  rule  that  it  must  be  pre- 
sented within  a  reasonable  time.  An  appeal 
from  the  adjudication  of  bankruptcy  is  re- 
quired to  be  taken  within  10  days,  and  by 
analogy  it  would  seem  that  a  petition  for 
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petition  muBt  be  filed  is  controlled  by  rule  in  some  circuits;  as  for  instance I7 
Rnle  38  of  the  Rules  of  the  Second  Circuit,  it  is  required  that  the  petition  be 
filed  within  ten  days  after  the  entry  of  the  order.  Where  such  a  rule  ezuto 
the  petition  must  be  dismissed  uxiless  filed  within  the  prescribed  time.^ 

(4)  Otheb  mattebs  bslatinq  to  practigb. —  If  not  regulated  bj  the 
rules  of  the  appellate  court,  the  analogies  of  the  statute  and  general  oiden 
suggest  that  the  petition  be  signed  and  verified  by  the  party  aggrieved,  and 
not  by  his  attorney.  On  filing,  'Mue  notice ''  to  the  opposite  paitj  is 
required,^  and  the  case  is  proceeded  with  in  accordance  with  the  rnles  and 
practice  of  the  court  ;^  the  respondent  answering,  and  argument  being  had 
with  or  without  bri^s.  The  decision  of  the  circuit  court  of  appeals  on 
such  a  review  is  not  in  turn  appealable,^  but  can  be  transferred  to  the 
Supreme  Court  on  certiorari.**  Such  a  petition  for  revision  does  not  remow 
the  case  or  that  portion  of  it  on  review  to  the  highest  court,  and  if,  while 
there  pending,  the  respondent  below  dismisses  it,  he  should  pay  the  costs  of 
the  review.^  Not  should  it  be  dismissed  for  lack  of  parties,  when  the 
missing  parties  were  represented  below  by  the  trustee  who  is  a  party  in  the 
appellate  court. ^*^  Whether  a  petition  can  be  filed  asking  revision  of  the 
order  of  the  district  court  of  a  territory  is  yet  a  question.*^  If  the  district 
court  is  not  within  the  territorial  jurisdiction  of  any  circuit  court  of  appeals, 
it  seems  that  it  cannot,   though  superintendence  may  perhaps  be  had  in 


revision  of  the  adjudication  of  bankruptcy 
ought  to  be  taken  within  a  similar  time,  un- 
less there  are  circumstances  excusing  delay. 
But  the  courts  have  generally  Ixeld  that  a 
petition  for  revision  must  be  presented  within 
six  months.  There  are  no  circumstances 
which  excuse  the  delay  in  this  case. 
All  the  rights  of  the  petitioners  were  deter- 
mined on  December  19,  1905.  If  the  peti- 
tioners were  aware  that  their  petition  as 
stockholders  had  not  been  specifically  men- 
tioned  in  the  order  of  the  court  then  made, 
it  was  their  duty  to  bring  the  matter  to  the 
attention  of  the  court.  They  waited  more 
than  three  years  before  suggesting  that  on 
the  record  one  of  the  petitions  remained  un- 
determined. In  the  meantime  the  property  of 
the  bankrupt  was  sold,  and  distributed  among 
creditors.  The  petitioners'  position  as  stock- 
holders to  attack  the  adjudication  of  bank- 
ruptcy upon  the  facts  alleged  In  their  peti- 
tion was  no  stronger  than  their  position  as 
creditors  upon  the  facts  alleged  In  their 
creditors*  petition.  The  order  which  they 
seek  here  to  revise  must  be  deemed  to  have 
been  made  at  the  time  when  both  petitions 
were  heard  and  determined,  December  19, 
1905.  The  Bankruptcy  Law  contemplates 
that  the  bankrupt's  estate  shaU  be  administered 
with  aU  convenient  dispatch,  so  that  the  prop- 
erty may  be  distributed  amons  the  creditors, 
and  the  bankrupt  dischari^ed  from  his  debts, 
and  to  that  end  parties  litigant  shall  be  alert 
and  active  to  protect  their  rights,  and  to  pro- 
ceed with  promptness  in  asserting  the  same." 

•4.  ICatter  of  Vanoscope  Co.  (C.  C.  A.,  2d 
Clr.).  86  Am.  B.  R.  778.  233  Fed.  53 ;  Matter  of 
Tanenhonse  (C.  C.  A.,  2d  Or.),  88  Am.  B.  R. 
648,  211  Fed.  071  Tin  re  Brown   (C   C.  A..  2d 


Clr.),  23  Am.  B.  R.  98,  174  FM.  889;  Matter  U 
Linck  Construction  Co.  (C  C  A.,  2d  Clr.).  34 
Am.  B.  R.  800,  holding  that  the  time  mty  dU 
be  extended  by  a  motion  to  reeettle  tkt  cue: 
Matter  of  Armann  (C.  C.  A.,  2d  Clr.).  40  im 
B.  R.  000,  247  Fed.  483;  Feder  v.  Ooets  (C  C 
A.,  2d  ar.),  46  Am.  B.  R.  57,  264  Fed.  618. 

8asp«nalon  of  role. — ^The  court  has  povtr  t* 
suspend  a  rule  requiring  a  petition  to  rerlev 
an  order  of  the  referee  to  be  set  down  Ir. 
twenty  days  and  may  do  so  where  the  appUei- 
tion  was  made  as  soon  as  the  attorney  for  tie 
bankrupt  became  aware  of  the  rnle  and  a  mere 
expeditions  hearing  could  not  have  been  kai 
owing  to  the  engagements  of  the  conrt  Mtttf 
of  Llbby  (D.  C,  Fla.),  41  Am.  B.  R.  «».  tf 
Fed.  278.  See  also  Matter  of  Armann  (CCA, 
2d  Clr.),  41  Ank.  B.  R.  50,  247  Fed.  964. 

96.  I  24-b.  This  is  nsuaUy  by  a  notice  « 
order  to  show  canse  Issued  by  the  dett  tM 
served  by  mall  or  otherwise,  with  a  copy  of  tit 
petition.  . 

96.  In  re  Baker  (C.  C.  A.,  let  Clr.),  4  Ab.  B 
B.  778,  104  Fed.  287. 

Bvlo  89  of  the  Boles  of  the  Clrcoit  Cmatji 
Appeals.  Slghth  Clreolt,  relaUng  to  pra^ 
upon  petition  to  review  In  matters  of  hv. 
under  section  24-b  of  the  bankruptcy  act,  pro- 
vides that  the  response  to  the  petition  MhMUjt 
filed  at  least  fifteen  days  before  the  day  leC  fw 
the  hearing.  Held,  that  under  such  rwe  * 
failure  of  the  respondent  to  deny  or  otberw 
controvert  the  facts  alleged  In  the  petltioa  vw 
be  deemed  to  be  an  admission  that  they  y* 
true.  In  re  Frank  (C.  C.  A.,  8th  dr.),  0  A& 
B.  R.  486.  182  Fed.  794. 

97.  Hall  V.  AUen,  12  WalL  452:  Conio  y 
Crane,  94  U.  S.  441,  24  L.  Bd.  146.  Nor  iiU 
reviewable  on  a  motion  to  amend  the  order 
appealed  from.  In  re  Henschel  (D.  C,  N.  xf> 
8  Am.  B.  R.  201«  114  Fed.  968. 

98.  See  in  this  section,  post,  p.  606.  . 

99.  In  re  Orman  (C.  C.  A.,  6th  Clr.),  5  An-  8 
R.  696,  107  Fed.  101.  „  ^^ 

190.  In  re  Utt  (D.  C,  N.  Y.),  6  Am.  B,  B  «» 
106  Fed.  764.  ^  ^^ 

101.  In  re  Stumpff  (Sup.  Ct..  Okla.).  9  OkU. 
1.  4  Am.  B.  R.  26T,  60  Pac.  96. 
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another  waj.^^  A  judgment  entered  upon  an  appeal  from  a  judgment  of  a 
bankruptcy  court^  which  was  only  reviewable  upon  a  petition  to  review,  is 
not  void,  but  only  erroneous,  and  may  not  be  expunged  upon  a  motion  made 
at  a  subsequent  term  of  the  court.  *^ 


m.  APPEALS  AS  IK 


CASES. 


a.  In  general. —  Subsection  a  of  this  section  specifies  the  appeals  that  may 
be  taken,  as  in  equity  cases  in  bankruptcy  proceedings  from  the  courts  of 
bankruptcy  to  the  circuit  court  of  appeals.  It  will  be  noticed  here  that  the 
appeals  r^erred  to  are  those  '^in  bankruptcy  proceedings*'  as  distinguished 
from  ^'  controversies  arising  in  bankruptcy  proceedings."  If  a  claimant 
appears  in  bankruptcy  court,  recognizes  the  title  and  possession  of  the  prop- 
erty by  the  trustee,  asserts  his  lien  upon  such  property  and  insists  that  the 
validity  of  such  lien  be  recognized  and  the  assets  of  tiie  bankrupt  estate  be 
administered  accordingly  he  institutes  ^'a  proceeding  in  bankruptcy,"  as 
distinguished  from  a  "  controversy  arising  in  the  course  of  bankruptcy  pro- 
ceedings," and,  if  in  other  respects  within  the  statute,  an  appeal  will  lie  from 
a  decision  therein. ^^  The  general  jurisdiction  over  appeals  in  controversies 
arising  in  bankruptcy  proceedings  is  discussed  under  §  24.^**  This  subsection 
supplements  and  explains  such  general  jurisdiction.  As  to  the  three  classes 
of  judgments  mentioned  therein  it  seems  now  to  be  well  settled  that  the 
jurisdiction  here  conferred  is  exclusive.*** 

b.  As  in  equity  oases. —  Congress  by  conferring  appellate  jurisdiction  upon 

circuit  courts  of  appeals  as  in  equity  cases  only  intended  to  provide  tibere- 
under  for  appeals  from  judgments  when  trial  by  jury  is  not  demanded  and 
the  court  of  bankruptcy  proceeds  on  its  own  findings  of  fact.  In  such  a  case 
the  facts  and  the  law  are  reviewable  on  appeal,  but  if  the  judgment  is  entered 
on  the  verdict  of  a  jury  it  is  conclusive  as  to  facts  and  the  judgment  is  review- 
able for  error  of  law.*^ 
0.  Prom  what  judgments. — (l)  In  oenebal. —  Subsection  a  of  this  section 

contemplates  that  an  appeal  may  be  taken  under  this  subsection  only  from 
(1)  a  judgment  granting  or  refusing  an  adjudication,  (2)  granting  or  deny- 
ing a  discharge  or  (3)  allowing  or  rejecting  a  claim  of  five  hundred  dollars 
or  over.  The  subsection  thus  clearly  states  the  cases  in  which  appeals  may 
be  taken  in  bankruptcy  proceedings  from  courts  of  bankruptcy  to  the  circuit 


lot.  In  re  Blair  (C.  C.  A.,  Sth  €ir.),  6 
Am.  B.  B.  793,  100  Fed.  662. 

108.  Loeaer  v.  Savings  Dep.  Bank  A  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  K.  845, 
163  Fed.  212,  in  which  the  court  further  held 
that  upon  such  a  motion  every  presumption 
in  favor  of  the  judgment  whidi  does  not 
contradict  the  record  must  be  indulged. 

104.  Coder  v.  Arts,  213  U.  S.  223,  22  Am. 
B.  R.  1,  63  L.  Ed.  772. 

105.  See  p.  563,  ante,  and  Duncan  ▼. 
Landis  (C.  €.  A.,  3d  Cir.),  5  Am.  B.  R.  640, 
106  Fed.  830. 

106.  See  cases  cited  anie^  pp.  562-569 ;  Cook 
Inlet  Coal  Fields  Co.  v.  Caldwell  (a  C.  A., 
4th  Cir.),  17  Am.  B.  R.  135,  147  Fed.  475. 
holding  that  if  the  case  falls  within  one  or 
more  of  the  three  classes  specUled  It  can 
be  reviewed  only  on  appeaL 


Not  falling  within  the  specified  classes  the 
final  decree,  though  rendered  in  a  proceeding 
in  bankruptcy  is  not  appealable.  Bank  of 
ainton  v.  Kcmdert  (C.  C.  A.,  5th  Cir.),  20 
Am.  B.  R.  178,  150  Fed.  703;  Matter  of 
Lane  Lumber  Co.  (C.  C.  A.,  9th  Cir.),  3S 
Am.  B.  R.  497,  217  Fed.  546;  'Ogden  ft 
Jamieson  v.  Oilt  Edge  Mines  Co.  (C.  C.  A.» 
8th  Cir.),  34  Am.  B.  R.  893,  225  Fed.  728. 

107.  Elliott  V.  Toeppner,  187  U.  ®.  827,  0 
Am.  B.  R.  50,  47  U  Ed.  200;  Bower  y. 
Holzworth  (C.  C.  A.,  8th  Cir.),  15  Am.  B.  E. 
22,  138  Fed.  28;  Lenox  v.  Allen  Lane  Co. 
(d  d  A.,  Ist  Cir.),  21  Am.  B.  R.  648,  167 
Fed.  114.  See  Bernard  v.  Lea  (C.  C.  A.,  9th 
Cir.),  31  Am.  B.  R.  436,  210  Fed.  583,  citing 
text;  Marine  Nat.  Bank  v.  Swigart  (CL  C.  A., 
6th  dr.),  45  Am.  B.  R.  162,  262  Fed.  854. 
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court  of  appeals.'^  The  right  to  an  appeal  oonfenred  hy  Una  sobaection  mij 
not  be  taken  away  bj  the  court;  as  given  by  the  statute  it  can  neither  be 
enlarged  nor  restricted  by  the  district  court  or  the  circuit  court  of  appeak"* 

(2)  Obdsk  OB  DBcisiON  MUST  BX  FiNAi*. —  Oircuit  courts  of  appeals  ezer 
cise  appellate  jurisdiction  to  review  by  appeal  or  writ  of  error  finied  decidoiiB 
in  the  district  courts."^  A  decision  which  finally  determines  the  rights  of 
parties  to  secure  in  that  suit  the  rdief  they  seek  is  a  final  decision,  altbou^ 
it  does  not  bar  another  action  or  proceeding  in  the  same  cause."^  If  the  order 
or  judgment  appealed  from  is  interlocutory  it  is  not  appealable  under  this 
subsection."* 

(3)  JuDQKXNT  GBAiiTnro  OB  BXFusiivG  AK  ADJUDICATION. — (I)  In  gmeroL 
—  It  will  not  usually  be  difficult  to  determine  whether  a  judgment  is  one 
granting  or  refusing  an  adjudication.  An  appeal  from  sudi  a  judgment  is 
permissible  even  though  the  question  of  jurisdiction  was  raised.'^  Bnt  an 
order  adjudging  a  person  to  be  a  member  of  a  partnership  which  has  been 
adjudicated  a  bankrupt  is  not  appealable."^  An  order  of  dismissal  of  a 
petition  in  bankruptcy  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  an  act  of  bankruptcy  is  in  effect  a  judgment  refusing  an  adjudi- 
cation and  is  appealable.^^  An  order  sustaining  a  demurrer  to  a  petition 
filed  for  the  purpose  of  vacating  an  adjudication  is  not  a  judgment  from 
which  an  appeal  will  lie  under  this  section."* 

(II)  Effect  of  jvay  trial. —  When  an  allied  bankrupt  demands  a  jury  trial 
on  an  issue  of  fact  as  to  the  evidence  of  one  of  the  grounds  for  adjudging 
him  a  bankrupt,  the  trial  proceeds  according  to  the  course  of  the  common 
law  and  a  judgment  rendered  therein  is  revisable  only  on  writ  of  error."^ 


108.  The  Judicial  Code,  |  130,  states: 
'*  The  circuit  courts  of  appMls  shall  have 
the  appellate  and  supervisory  jurisdiction 
conferred  upon  them  l^  the  act  entitled  'An 
Act  to  establish  a  nniform  system  of  bank- 
rupt^ throughout  the  United  States/  ap- 
proved July  1st,  1898,  and  aU  laws  amenda- 
tory thereof,  and  shall  exercise  the  same  in 
the  mranner  and  under  the  regulations  therein 
prescribed.^ 

109.  In  re  Abraham  (C  C.  A.,  6th  Clr.),  2 
Am.  B.  R.  266,  292,  98  Fed.  767;  In  re  Whltener 
(C.  C.  A.,  5th  Clr.),  5  Am.  B.  R.  108,  105  Fed. 
180;  Lockman  v.  Lang  (C.  C.  A.,  8th  Cir.),  12 
Am.  B.  R.  407,  601,  182  Fed.  1. 

110.  Judicial  Code.  I  12a 

111.  Stevens  v.  Nave-McCord  Mercantile  Co. 
(C.  C.  A.,  8th  ar.),  17  Am.  B.  R.  600,  160  Fed. 
71. 

lU.  Goodman  v.  Brenner  (C.  C.  A.,  5th  dr.), 
6  Am.  B.  R.  470,  109  Fed.  481,  holding  that  no 
right  of  appeal  is  given  under  this  section 
from  an  Interlocutory  order  reversing  a  ruling 
of  a  referee  refusing  to  compel  the  bankrupt  to 
produce  his  books  for  examination:  Board  of 
Road  Comrs.  v.  Keil  (C.  C.  A.,  6th  Cir.),  44  Am. 
B.  R.  250,  250  Fed.  76;  Matter  of  Dressier  Pro- 
ducing Corp.  (C.  C.  A.,  2d  dr.),  44  Am.  B.  B. 
457,  262  Fed.  257. 

Condltlonnl  order  not  appealable. — ^Matter  of 
gutter  Hotel  Co.  (C.  C.  A.,  0th  dr.),  30  Am.  B. 
R.  020,  211  Fed.  867. 

lis.  Columbia  Tron  Works  v.  National 
Lead  Co.  (C.  C.  A.,  6th  Clr.),  11  Am.  B.  R. 
840,  127  Fed.  00,  holding  that  a  court  of 
bankruptcy  has  jurisdiction  to  determine 
whether  a  corporation  is  principally  engaged 
In  such  a  business  that  It  could  be  adjudged 


a  bankrupt,  and  the  order  of  adjndicstioii  it 
appealable  to  the  circuit  court  of  appesU. 
litis  case  was  decided  on  tihe  authoritj  of 
First  Mkt  Bank  of  Denver  t.  Elog,  186  U.  8 
202,  8  Am.  B.  R.  12,  46  L.  Ed.  1127. 

114.  Francis  v.  Mc^Teal  (C.  C.  A.,  3d  Cir.), 
22  Am.  B.  R.  337,  170  Fed.  446. 

115.  Stevens  v.    Kave-McCord  Meretntili 
Co.  (0.  C.  A.,  8th  Oir.),  17  Am.  B.  B. 
160  Fed.  71. 

Ao  to  appeals  generally  fnm,  ji 
granting  or  refvsinc  adjudication,  see  Tift 
Co.  V.  Century  Sav.  Bank  (a  C  A.,  8tk 
Cir.),  15  Am.  B.  K.  594,  141  Fed.  369;  O* 
Inlet  Coal  Fields  Co.  v.  Caldwell  (C  C  A.. 
4th  Cir.),  17  Am.  B.  K.  135,  147  Fed.  475, 
holding  that  the  validity  of  an  order  of  ati* 
judication  entered  nunc  pro  tune  can  only  ^ 
considered  on  an  appeal;  Zugalla  v.  Hercan* 
tile  Agency  (C  C.  A.,  3d  Cir.),  16  Am.  B.  B. 
67.  14a  Fed,  927;  Merchants*  Natl  Bank  of 
Toledo  V.  Code  (C.  C.  A.,  6th  Cir.).  18  Am. 

B.  R.  44,  149  Fed.  708 ;  In  re  Good  (CCA. 
8th  ar.),  3  Am.  B.  R.  605,  99  Fed.  389. 

lis.  In  re  Ives  (C.  C.  A.,  6th  dr.).  7  Am.  B. 
R.  692,  113  Fed.  911;  ArmBtronar  v.  Norris  (<;- 

C.  A,.  8th  ar.).  40  Am.  B.  B.  735,  247  Fed.  » 
117.  Effed    of    Jury    trUd.— In    the    ct«e  ot 

Elliott  V.  Toeppner,  187  U.  S.  327,  9  Am 
B.  R.  60.  47  L.  Bd.  200.  the  eonrt  mW- 
"The  distinction  between  a  writ  of  error 
which  brinrs  up  matter  of  law  only,  "i*"  i 
appeal  which,  nnless  expressly  w*"22l 
brings  up  both  fact  and  law,  has  alw&yi  h*^ 


|36^L] 


ApPKUSj    DiBOKABOia. 


Where  the  ri^it  to  trial  hj  jury  exists  and  has  been  inroked,  neither  the 
appellate  court  nor  the  court  belov  can  review  the  facts,  but  can  only  control 
in  matters  of  law  which  a  writ  of  error  is  peooliarlj  fitted  to  raise  in  the 
appellate  court "* 

(4)  QBAirrine  os  dintino  maOHAsas. — ^An  order  dismissing  an  appli- 
cati<m  for  a  discharge  for  want  of  prosecution,  is  in  substance  and  effect  a 
judgment  doiying  the  discharge,  and  can  only  be  reviewed  on  appeal."*  A 
judgment  oon£rming  a  composition  is  a  judgmrat  granting  a  discharge 
since,  under  §  14-e  a  dischaige  results  from  the  confinnation  of  a  composi- 
tion, and  is  therefore  reviewable  by  appeal  and  not  by  a  petition  to  revise.^ 


abaened  bjr  thl>  eonrt  and  ben  reoognlied  by 
Cmgreu  from  the  fotudatlon  of  thi  ^rern- 
neat.  So  far  from  any  rSBtrietion  being  im- 
poeed  by  aecticm  2B-tL,  thtt  Imneuaga  uaad  ii 
'^>peal8  aa  in  equity  caaea,'  and  on  appeal  in 
equty  caaea  the  whole  caae  ia  open.  Bat 
Congreaa  did  not  tberehy  attempt  to  empower 
the  appellate  court  to  re-ezamine  the  facta 
determined  by  a  jury  under  |  IS  otherwiie 
than  according  to  the  rulee  of  the  oommoB 
law.  The  proviaion  applies  to  judgments  'ad- 
jndging  or  refusing  to  adjudge'  the  defend- 
ant a  banknipt  when  trial  by  jury  la  not 
demanded,  and  the  court  of  bankruptcy  pro- 
oeeda  on  its  own  Dndinga  of  fact  In  aucta 
caaee  the  facta  and  the  law  are  re-examinable 
on  appeal,  while  the  verdict  of  a  jury  on 
which  judgment  ii  entered,  concludea  the 
laauea  of  fact,  and  the  tudgmnt  ia  reviewable 
only  for  error  of  law.'* 

In  the  case  of  Grant  Shoe  Co.  t.  lAird 
Co.,  203  U.  S.  502,  IT  Am.  B.  B.  1,  01  U  Ed. 
292,  the  court  aaid:  "Section  S&-a  of  the 
banlcruptcy  act  which  authorlzee  appeaJa  aa 
in  equity  caaea  to  he  taken  to  the  circnit 
court  of  appeala  among  other  caaea,  from  a 
judgment  adjudging  or  refusing  to  adjudge 
the  defendant  a  ba^rapt,  waa  expreaaly  con- 
aidered  in  Elliott  v.  Toeppner,  187  b.  8.  9ST, 
0  Am.  B.  R.  60,  47  L.  Ed.  200,  and  it  waa 
held  that  the  proriaion  only  applied  to  Judg- 
menta  adjudging  or  refuaing  to  adjudge  the 
defendant  a  bankrupt,  '  when  a  trial  by  jury 
had  not  been  demanded  and  where  the  court 
of  bankruptcy  proceeded  on  ita  own  flndinga 
of  bet*  The  rrannlne  nimn  wbleh  tba  dpct- 
■IDQ  waa  baaed  waa  la  anbatanee  tbat  a*  Ta  the 
ebaracter  of  proceeiVng  under  eon Jl  deration  the 
rifht  of  a  trial  br  Jury  wm  abaoluCe.  ancb  a 
trial  waa  a  trial  accordbiK  to  tha  course  of  tbe 
common  law,  and  JndKmeats  therein  rendered 
are  rerlaable  only  on  writ  of  error.  As  In  the 
case  at  bar  a  jury  was  di-manded.  tbe  trial  was 
before  sncb  Jury,  and  their  Terdlct  determined 
tbe  qnestloui  at  Issne:  It  rollows  that  a  record 
sboDliI  have  been  brooRht  to  thla  court  bf  writ 
of  error  and  not  by  appeal" 

See  also  Iiennox  v.  AHed  Lane  Co.  (C  C.  A., 
lat  Or.),  21  Am,  B.  B.  64a  IBT  Fed.  IM;  Bowen 
Y.  HoUworth  (C  C  A.,  8lb  Clr,),  15  Am.  B.  H- 
22,  138  Fed.  38;  Dunesn  T.  I.aDdfs  <C.  C  A.,  Bd 
dr.),  B  Am.  B.  R.  610.  100  Fed.  830. 

Withdraw^  at  danand  for  Jory  trltf.— An 
appeal  Ilea  from  an  order  denying  an  adjadl- 
cnllon,  notwltbBtandJnir  a  Jury  trlnl  irns  de- 
manded and  later  withdrawn.  Harlne  Nat. 
Bank  t.  Swlgart  (C.  C.  A.,  eth  Or.),  40  Am.  B. 
B.  102,  202  Fed.  804. 
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111.  Wiita  of  error  uiil  appeala. —  In  the 
eaae  of  IHracan  t.  Landia  (C.  C.  A.,  3d  Clr.), 
S  Am.  B.  R.  MQ,  106  Fed.  830,  the  court 
aaid:  "The  practice  of  the  courta,  but  es- 
pecially the  act  of  Congreaa  eatablishing  the 
court  of  appeala  already  referred  to  (aee 
Judicial  Code,  |  128],  had  deaignated  'wriU 
of  error '  and  '  appeals,'  as  those  terms  are 
used  and  underatood  in  our  juriapnidence,  aa 
the  appropriate  methods  for  tnT^ing  the  ap- 
pellate juriadletion.  The  form,  scope  and 
peculiar  functions  of  these  two  several  meth- 
ods for  exercising  appellato  jurisdiction  are 
well  understood,  and  their  peculiar  and 
separata  functiona  clearly  established  by  the 
decisions  and  practice  of  the  courts.  This 
practice  haa  so  shaped  itself  that  the  rullnga 
of  a  trial  court  in  a  jury  trial  can  only  be  ra- 
viewed  in  the  appellate  court  by  a  writ  of 
error,  while  an  appeal  is  peculiarly  fitted  to 
equity  proceedinga  where  it  brings  up  for  re- 
view to  the  appellate  court  both  the  law  and 
the  facta." 

lis.  In  re  Euffler  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  40e,  127  Fed.  126;  Hatter  of 
Semons  (C.  C.  A.,  2d  Cir.),  15  Am,  B.  R. 
B22,  140  Fed.  SBg,  72  C.  C.  A.  683.  As  to  ap- 
peal from  order  dismissing  a  petition  to  re- 
voke a  discharge  aee  Thompaon  v.  Mauzy 
(C.  C.  A.,  4th  Cir.),  23  Am.  B.  R.  489,  174 
Fed.  Oil. 

120.  Judgment  confirming  con^oaltlon. — 
A  Judgment  confirming  a  composition  is  by 
virtue  of  I  14-c  of  tae  bankruptcy  act,  a 
judgment  granting  a  discharge  and  is  only 
reviewable  by  appeal  to  the  circuit  court  of 
appeals  under  g  25-a  (S),  and  a  petition  to 
revlBe  In  matter  of  law  tbe  nilinira  which 
culminated  In  such  confirmation  will  be  dis< 
raiBBed  for  want  of  jurisdiction.  In  re 
Fricnas  (C.  C.  A.,  7th  Cir.),  13  Am.  B.  E. 
r>OH.  184  F-iT  nn:  Mntter  of  Bay  Slntn  MlUtnjt 
Co.  (C.  V  .\  .  2d  rir.l.  M  Am.  B,  K.  li;.  ZSS 
Fed.  778:  M.-.M-p  uC  Brookslone  Mtr.  Co.  (C.  C. 
A.,  1st  CI'  I.  ;-;'.'  Am.  B.  R.  (K!2.  230  Fed.  flffTr 
Hatter  of  'i<.(illi.b  iC.  C.  A.,  2d  Clr.),  44  Am.  B. 
R,  464,  iC'2  r....l.  T32.  Iti  the  enae  at  United 
BUtea  ei  r<.'!.  Aillor  v.  BammODd  (C.  C.  A., 
etb   Clr.),    4    Am.    B.    R.    TSfl.   104    Fed.   802.    the 


bankrupt  anrt  scceptprl  by  the  requisite 
ber  of  credltora.  The  coart  said:  "  Tl 
provides    an    appeal   from    a    Judcmant 


594 


Appsals  and  Writs  of  Ebbob. 


[§2^1 


But  a  refusal  to  confirm  a  composition  does  not  always  have  the  effect  of 
denying  a  discharge  and  is  not  on  this  account  appealable.'^  The  question 
as  to  whether  an  order  dismissing  a  petition  to  review  a  discharge  is  appeal- 
able under  this  subsection  has  not  been  determined ;  it  would  seem,  howerer, 
that  such  an  order  is  in  effect  an  order  granting  a  discharge  and  is  therefore 
appealable. ^^  An  order  overruling  or  dismissing  objections  to  a  bankiupfs 
discharge,  is  not  an  order  granting  or  refusing  a  discharge  and  is  in  no 
sense  final ;  au  appeal  therefrom  will  not  lie  to  the  circuit  court  of  appeak^ 
On  an  appeal  from  an  order  granting  a  discharge  the  question  of  abuse  of  dis- 
cretion in  denying  a  motion  to  set  aside  the  discharge  is  not  involved."^ 

(6)  Allowing  ob  bejectino  claim. —  (1)  In  general, —  The  judgment 
or  order  appealed  from  may  be  one  allowing  or  rejecting  a  claim.  In  deto- 
mining  whether  it  be  of  such  a  character,  its  purpose  and  effect  must  be  given 
due  consideration.  The  word  "  claim  "  has  been  held  limited  to  a  monej 
demand.^  An  appeal  may  be  taken  under  this»  subsection  from  an  order 
allowing  or  disallowing  a  claim  as  from  a  judgment,^  or  from  an  order 


grants  or  denies  a  discharge.  The  meaning 
of  the  word  discharge  is  defined  by  section  1 
to  be  '  the  release  of  a  bankrupt  from  aU  of 
his  debts  which  are  provable  in  bankruptcy 
except  such  as  are  excepted  by  this  act/  By 
section  14  it  is  declared  that  a  confirmation 
of  the  composition  shall  discharge,  i.  e.,  re- 
lease the  bankrupt  from  his  debts  except 
those  from  which  by  the  other  method  he 
was  not  discharged.  But  when  'discharge' 
is  the  equivalent  of  the  other  for  the  pur- 
poses of  the  act,  and  both  are  covered  by  the 
same  section  of  the  act  (S  14),  it  relates 
eolely  to  that  subject.  Moreover,  it  is  to  be 
observed,  that  in  both  methods  the  procedure 
is  under  the  control  of  the  judge.  In  the 
case  of  a  composition  the  non-consenting 
creditors  are  given  the  opportunity  to  con- 
test the  confirmation  which  is  to  operate  as 
a  discharge.  It  is  against  that  consequence 
that  the  contest  is  directed.  It  is  made  be- 
cause the  non-consenting  creditors  are  not 
satisfied  that  their  claims  shall  be  discharged 
by  the  payment  of  the  amount  tendered. 
Questions  as  important,  perhaps,  as  any  that 
may  occur  in  bankruptcy  proceedings  may 
arise  upon  the  hearing.  If  the  composition 
is  confirmed,  the  contesting  creditors  are 
cut  off  from  any  further  consideration  of  the 
facts  unless  they  can  appeal;  and  so  of  the 
bankrupt,  whichever  way  the  decision  goes, 
it  is  the  end  of  that  endeavor  of  the  debtor 
and  creditors  to  close  the  matter.  .  .  It 
seems  to  us  that  the  giving  effect  of  a  dis- 
charge to  the  order  confirming  a  composition 
makes  it  the  equivalent  of  an  order  in  terms 
discharging  the  oankrupt;  and  that  the  right  to 
appeal  is  given  where  either  party  considers 
himself  aggrieved  by  granting  or  refusing,  as 
the  case  may  be,  as  weU  where  the  right  accrues 
by  reason  of  a  composition  as  where  the  assets 
of  the  debtor  are  taken  in  hand  by  the  trustee 
for  distribntion."  In  the  cnse  of  Ross  v. 
Saunders  (C.  C.  A.,  Ist  Cir.),  S  An».  B.  R.  800, 
lOS  Fed.  915,  the  court  distinguishes  the  case 


last  cited  on  the  ground  that  in  that  case  tbcn 
was  objecting  creditors,  issue  made  and  ptoper 
parties  to  the  appeal,  and  bolds  that  wbcn 
upon  an  application  to  confirm  a  compodttoa 
no  creditors  appear  in  opposition  an  order  ic- 
fusing  to  confirm  was  not  appealable.  Froa 
the  reasoning  applied  In  the  two  cases  it  ant 
be  conceded  that  they  are  diametrically  oppMH 
to  each  other. 

An  order,  approving  m  pbut  for  the  rMrgiii- 
sattoB  of  a  bankrupt  corporation,  whieh  plu 
is,  in  effect,  a  scheme  of  composition,  is  reriev- 
able  by  appeal.  Matter  of  O'Gara  Coal  Goi  (C 
C.  A.,  7th  Cir.)  41  Am.  B.  B.  20e,  200  Fed.  T4t 

Ul.  In  re  McVoy  Hardware  Co.  (C  C  A,  <tk 
Cir.),  29  Am.  B.  R.  822,  200  Fed.  949,  holdlBC 
that  an  order  refusing  to  confirm  a  compofl 
tion  on  the  sole  ground  that  it  is  not  for  tke 
best  Interests  of  creditors  is  not  a  bar  to  i 
subsequent  discharge  and,  therefore,  is  tot  i 
final  order  denying  a  discharge,  firom  whlek  tf 
appeal  will  lie.  MOitter  of  Qraham  4  Sent  <C 
C.  A.,  7th  Cir.),  42  Am.  B.  B.  62.  2S2  Fed.  tt. 

122.  Thompson  v.  Mauiy  (C.  C.  A,  4Ui  Or.) 
28  Am.  B.  R.  489,  174  Fed.  611. 

128.  Ragan,  Malone  ft  Co.  v.  Cottoa  k 
Preston  (C.  C.  A.,  5th  dr.),  28  Ann.  B.  B.  »( 
196  Fed.  09.  See  Walter  Scott  Co.  v,  WD»i 
(C.  C.  A.,  7th  ar.),  8  Am.  B.  R.  849,  lU  f*^ 
284,  68  C.  C.  A.  70.  As  to  petition  to  revlev  !■ 
case  of  orders  pertaining  to  specifleatioiis  i> 
opposition  to  discharges  see  f  (8)  (tx)  Procctdj 
Ings  regarding  Ascharge  and  composfUon. 
ante,  p.  587. 

123*.  Matter  of  White  (C.  C  A.,  9th  ar.).  41 
Am.  B.  B.  468.  248  Fed.  115. 

124.  In  re  Whitener  (C.  C.  A.,  6th  Cir.).  5  Aa 
B.  R.  198,  106  Fed.  180. 

125.  Chesapeake  Shoe  Co.  v.  Seldner  (C.  0 
A.,  4th  ar.),  10  Am.  B.  R.  466,  122  Fed.  ^'' 
Hush  V.  Lake  (C.  C.  A.,  9th  drT),  10  Am.  B.  B 
455,  122  Fed.  661,  revg.  7  Am.  B.  R.  96:  Dickioa 
V.  Nyman  (C.  C.  A..  1st  Cir.),  7  Am.  B.  B.  1«»^ 
111  Fed.  726;  Postlethwaite  v.  Hicks  (C  C  A 
4th  dr.),  21  Am.  B.  R.  70,  165  Fed.  807.  In  the 
case  of  Hutchinson  v.  Otis,  190  U.  8.  552, 10  Am 
B.  R.  135,  47  L.  Ed.  1179,  it  was  held  that  t 
decree  rendered  upon  a  petition  asserting  a  w^ 
on  the  proceeds  of  a  seat  In  a  stock  excbiof^ 
which  formerly  belonged  to  the  bankrupt  w«< 
not  **a  judgment  allowing  or  rejecting  a  debt  or 
claim  of  $500  or  over,*'  within  enbdlTlsioD  S  o[ 
subsection  25-a;  In  re  Mueller  (C.  C.  A,  iti 
dr.),  14  Am.  B.  R.  266,  135  Fed.  711:  Schtfl  ▼ 
Camors  (C.  C.  A.,  6th  Cir.),  41  Am.  B.  B.  I^j" 
Fed.  6.  See  cases  digested  in  Am.  Baakr.  DU^ 
I  1220. 
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reconeidermg  the  allowanoe  of  a  claim  and  disallowing  a  portion  thereof, 
which  lesulted  in  the  restoration  and  allowance  of  the  claim  as  originally 
allowed.™  An  order  directing  a  sale  of  the  bankrapt's  alleged  homestead  to 
satisfy  the  olaim  <^  a  czecb.tor  thereon  is  within  subdivision  8,  and  appealable. ^^ 
An  order  smnmarily  directing  a  third  person  to  tnm  over  to  the  tmstee  mone^ 
or  property  in  hia  posaesBion  is  not  appealaWe^"  nor  ia  a  judgment  which' 
neither  allows  nor  diaallowa  any  sum  bnt  only  denies  priority,""'  Whea  a  judg- 
ment OT  decree  settles  two  or  more  distinct  controversies,  the  acceptauce  of  a 
sum  of  money,  to  which  appellant  is  declared  to  be  entitled  by  one  portion  of 
the  jndgmeQt  or  decre^  does  not  estop  him  from  appealing  from  anodier  and  in- 
dependent adjudication  therein.™ 

(II)  Amount  involved. —  The  amount  involved  is  that  which  will  be  put 
in  controversy  by  the  appeal,  and  not  the  amount  of  the  original  claim.  **° 
Where  the  claim  upon  which  the  judgment  is  based  amounts  to  five  hundred 
dollars  or  over  an  appeal  will  lie.*" 

(III)  Validity  or  priority  of  lien. —  The  rule  is  that  where  the  appeal  is 
from  the  allowance  or  disallowance  of  the  claim,  the  validity  of  Kens  or  priori 
ities  incidental  thereto  may  be  considered."^    Where  a  creditor  seeks  to  estab- 
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■  lefaire  for  the  aUowaaca  of  ■  claltn,  lends  >... 
inatMt  luck  with  Initructlong  to  tike  teatlmonT 
wUcb  hid  been  offered  and  excluded,  inch 
order  !■  not  appealable.  Uattsr  of  Straaai  (C. 
C.  A..  2d  Clr.),  32  Am.  B.  B.  2ST,  211  Fed.  IZS. 
IM.  Klakadden  *.  Stelale  (C.  C.  A.,  6tb  Clr.), 

20  Am.  B.  a.  346,  30!  Fed.  8TD. 

U1.  Burow  T.  Orand  Lodae  (C.  C.  A.,  Sth 
Clr.).  13  Am.  B.  B.  IM8,  l»F«d.  106.  But  aae 
UcCartr  T.  CotBo  (C.  C,  A.,  Sth  Clr.),  18  Am. 

B.  B.  148,  IM  Fed.  lOT. 

UB.  In  ra  Bom  Shoe  Co.   <C.  C.  A.,  2d  Clr.). 

21  Am.  B.  B.  726,  Its  Fed.  3S. 

Itte.  Matter  of  Zeis  (C.  C.  A.,  2d  Ctr.),  3»  Am. 
B.  B.  880.  2U  Fed.  137;  Matter  of  Monarch 
Acetrlene  (a.  (C.  V.  A,  2d  Clr.),  39  Am.  B.  B. 
3MU.  245  Fed.  141. 

ISS.  Peck  T.  lUchter  (C.  C.  A.,  Sth  Cir.], 
83  Am,  B.  B.  11,  217  Fed.  880,  holding  th»t 
It  bankrupt  who  has  Med  three  aepeirate 
cUiUM  for  admin istc ring  the  eitdte  ia  enti- 
tled to  a  reviiion  of  the  refuaal  of  the  referee 
to  allow  him  anything  on  his  second  and 
third  claim,  although  he  has  accepted  an  al- 
lowance under  his  Brat  claim. 

130.  Amount  in  contiOTeisy. —  In  the  case 
of  Gray  v.  Giand  Forica  Mercantile  Co.   (C. 

C.  A.,  »th  Cir.),  14  Am.  B.  H.  780,  138 
Fed.  344,  it  was  beld  that  the  proviaioiu  of 
I  £G-a,  restricting  sppeals  to  the  Circuit 
Court  of  Appeals  from  a  judgment  of  the 
bankmptcy  court,  "  aUowing  or  rejecting  a 
debt  or  claim  of  (SOO.OO  or  over,"  has  rder- 
ence  not  to  the  amount  of  the  original  claim, 
but  to  the  amount  which  will  be  put  in  eon- 
troveriy  by  the  appeal.  The  oonrt  aaid:  "The 
porpaae  of  Congress  in  restricting  the  right 
of  mppeal  was  evidently  to  sTOid  in  con- 
Tfnience,  dda,y  and  expense  to  daimajit*  and 
bankrupt  esttUea  which  would  be  dispropor- 
tionate to  the  amount  in  controverBy.  ^'hen 
read  witji  due  regard  to  this  purpose,  the 
reatrictiona  plainly  haa  reference  not  to  the 
amount  of  the  original  claim  but  to  the 
«BUMint  of  the  aUowuice  or  rejeotion;  that 


la  to  the  amonnt  which  wtU  be  put  In  eontre* 
lerar  by  the  appeaL" 

ISl.  In  re  DicEaoo  (C.  C.  A.,  l>t  Clr.).  7  Am. 
B.  B.  1S«,  111  Fed.  T26;  In  re  Jonrdau  (C.  C.  A., 
lat  ar.),  1  Am.   B.   E.  188,  111  Fed.  726;   ' 


NelU  ( 


.   3(1    ar.).   11  Am. 

Coal  Co.  T.  Cald- 
~.  B.  JM,  Ml 
■   City 


lead 


■If   K«n«_    ,_.,     .. 

Am.  B.  B.  863,  14V 

C.   (i.  A.,  7th  Clr.),  IS 


Au>.  B.  R.  603,  134  Fed.  718:  In  re  Coamopolitaa 
Puwer  Co.  <C,  C.  A.,  Tlh  Clr),  14  Am.  B.  B, 
Wi.  131  Fed.  SOS:  Adnms  *.  Deckera  Valley 
Lumber  Co.  (C.  C.  A.,  4th  Clr.),  29  Am.  B.  B, 
i2.  2112  Feil.  4^;  M;,h>t  uf  Monarch  Acetylene 
Compaiir  (C.  C.  A..  Ud  i.ir.j,  39  Am.  B.  K.  381, 
240  Fed.  741:  Matter  of  Creech  Broa.  Lumber 
Co.    (C.  C.  A.,  Sth  Ctr.),  39  Am.  B.   B.  481,  240 

Fed.  a 

ISS.  Cunningham  v.  German  Ina.  Bank 
(C.  C.  A.,  ath  Cir.),  4  Am.  B.  E.  1B2,  103 
Fed.  B32;  In  rs  Doran  (C.  C.  A.,  6th  Cir.), 
16  Am.  B.  R.  760,  IM  Fed.  467 ;  In  re  First 
Nat.  Bank  of  LouiBville  (C.  C.  A.,  Sth  Cir.), 
18  Am.  B.  R.  766,  ISS  Fed.  100;  In  re  Cosmo- 
politan Power  Co.  (C.  C.  A.,  7th  Cir.),  14 
Am.  B.  R.  604,  137  Fed.  858;  Livingston  t. 
Heineman  <C.  C.  A.,  Sth  Cir.),  10  Am.  B.  R. 
39,  120  Fed.  780;  In  re  Mueller  |C.  C.  A., 
0th  Cir.),  14  Am.  B.  B.  256,  135  Fed.  711; 
In  re  First  Nat.  Bank  of  Canton  (C.  C.  A., 
0th  Cir.).  14  Am.  B.  R.  180,  135  Fed.  68; 
fiutchinaon  v.  Otis,  ISO  U.  8.  658,  10  Am. 
B.  R.  136,  47  L.  Ed.  1179. 

Presentation  of  demand  and  llsn. —  The 
presentation  for  allowance  of  a  demand 
against  a  bankrupt's  eHtate  Is  a  step  in 
bankruptcy  proceedings  as  to  wMch  appeal 
is  specially  provided  by  secHwi  26.  If  both 
a  demand  and  a  lien  to  secure  It  be  preaentud 
at  the  same  time  the  procedure  for  the  former 
dominates,  the  Hen  is  an  incident,  and  the 
double  presentation  is  also  regarded  aa  a  step 
In  the  baiikmpt<7  proceeding.  Century  Sav- 
ing(  Bank  v.  Bobert  Moody  ft  Bon  (C.  C.  A, 
fith  dr.),  SI  Am.  B.  B.  5«^  SOe  Fed.  770. 
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liah  the  validitj  of  a  lien  against  property  in  the  hands  of  the  trastee  hy  a 
proceeding  in  a  court  of  bankruptcy,  and  such  property  exceeds  $500  in  valuer 
an  appeal  will  lie  from  the  decision  of  the  oourt^^  Whether  the  assertiom 
of  a  lien  in  bankruptcy  proceedings  is  in  connection  with  a  daim  for  a 
debt  which  it  is  alleged  it  secures,  or  a  lien  only  upon  the  property,  an  appeal 
lies  from  a  decision  of  a  court  of  bankruptcy  establishing  the  priority  of 
liens.^  But  it  must  appear  that  the  property  came  into  the  possession  of  the 
court  through  the  direct  operation  of  the  adjudication  in  bankruptcy.^*'  If 
the  question  of  the  lien  or  priority  be  involved  in  the  appeal  independent 
of  the  claim  it  should  not  be  entertained.'^  Where  a  party  sedcs  to  intervene 
to  establish  an  alleged  equitable  mortgage  interest  in  the  bankrupt's  real  prop- 
erty acquired  through  transactions  with  a  third  person,  which  interest  is  not 
connected  in  any  way  with  the  claim  against  the  bankrupt  estate,  the  order  of 
the  court  dismissing  the  petition  for  intervention  is  not  appealable  under  tlus 


I 


Order  aUowins  daim  and  inddentaUy  es- 
tablishing lien  of  another. —  The  fact  that  a 
decree  of  a  referee  disallowing  a  elaim  in- 
cidentally estaJblished  a  lien*  and  affected  the 
interests  of  another  claimsjit  does  not  de- 
stroy tJie  essential  character  of  the  proceed- 
ing, and  an  order  reviewing  the  decree  is 
reviewshle  by  appeal  under  section  24a  of  the 
Bankruptcy  Act.  8teme  v.  Merchants'  Nat. 
Bank  (C.  C.  A.)  8th  Cir.)»  33  Am.  B.  R. 
206,  216  Fed.  802. 

Existence  of  alleged  preferences^— An  order 
which  distinctly  involvee  both  the  rejection 
and  allowance  of  claims  and  also  a  contro- 
versy of  fact,  touching  bankrupt's  financial 
condition  at  the  time  claimant  received  al- 
leged preferential  payments,  and  the  exist- 
ence or  not  of  reasonable  cause  on  his  part 
to  believe  that  such  payments  would,  if  en- 
forced, effect  a  preference,  is  reviewable  by 
SippeaL  Cooper  v.  Miller  (€.  C.  A.,  6th  Oir.), 
30  Am.  B.  R.  194,  203  Fed.  383. 

Decree  denying  claim  to  preference  based 
upon  levy. —  The  remedy  of  a  claimant  whose 
claim  to  a  preference,  based  up<Hi  a  levy  upon 
the  property  of  the  bankrupt  within  four 
months  oefore  bankruptcy,  has  been  denied, 
is  by  appeal  and  a  petition  to  superintend 
and  revise  should  be  dismissed.  Home  Bank 
for  Savings  v.  Lohm  (C.  C.  A.,  4th  dr.),  34 
Am.  B.  R.  624,  223  Fed.  633. 

133.  Coder  v.  Arts,  213  U.  S.  223,  22  Am. 
B.  R,  1,  53  L.  Ed.  772. 

Value  of  property. — ^A  decision  of  the  dia- 
trict  court  as  to  the  rights  of  a  landlord  and 
mortgage  to  priority  in  the  proceeds  of  the 
sale  of  property  amounting  to  $675,  is  not  an 
allowance  or  rejection  of  a  claim  over  $500, 
60  as  to  authorize  an  appeal  under  this  sec- 
tion, although  the  landlord  claimed  $800  and 
the  mortgagee  claimed  over  $2,000.  Bank  of 
Hattiesbuig  v.  Carter  (C.  C.  A.,  5th  Cir.), 
36  Am.  B.  R.  74«,  230  Fed.  127. 

Appeal  from  order  establishing  priority  of 
liens.— Where  it  is  sought  by  aopeal  to  re- 
view a  judgment  declaring  appellants'  mort- 
gage liens  to  be  inferior  to  mechanics*  liens 
d  the  appelleeB,  it  is  the  amount  of  the  ap- 


pellants' liens  respectively  that  determiiies 
their  right  to  appeal,  and  not  the  amount  of 
the  several  liois  of  the  appellees.  Nenr 
Hamp.  Savings  Bank  v.  Wichita  liumber  Co. 
(C.  C.  A.,  8th  Cir.)»  33  Am.  B.  R.  1,  2ie 
Fed.  721. 

Claim  aecored  by  apedfic  liena  of  lesa  than 
$500  eadu — ^A  judgment  approving  a  daim  of 
more  than  $500,  secured  by  separate  and 
specific  liens,  ncme  of  which  amount  to  $S00« 
is  appealable.  Stuart  v.  Britton  Lumber  Co. 
(C.  C.  A.,  5th  Cir.),  35  Anu  Bw  R.  710,  227 
Fed.  49. 

134.  New  Hazopshire  Savings  Bank  ▼. 
Wichita  Lumber  Co.  (C.  C.  A^^th  Cir.).  33 
Am.  B.  R.  1,  216  Fed.  72L 

186.  Property  in  poasesaioa  of  oourtr-* 
Where  the  effect  of  action  taken  by  claimaBta 
in  the  District  Court,  aa  aa  aneilliaij  tri- 
bunal, ia  to  assert  prioritiesy  or  liena  against 
a  fund  in  the  noesession  of  the  court,  which 
was  not  derived  through  the  direct  operatioa 
of  the  adjudication  in  oankmptcy,  the  action 
is  not  to  secure  a  judgment  allowing  a  debt 
or  claim  within  the  meaning  of  iwwUoa 
25-a(3).  Emerson  ▼.  Castor  (C  C  A^  etb 
Cir.),  37  Am.  B.  R.  710,  236  Fed.  29. 

186.  In  re  Doran  (a  C  A.  6th  Cir.),  IS 
Am.  B.  R.  760,  154  Fed.  467,  where  the 
daim  itself  was  allowed  and  only  the  inci- 
dent remained  and  it  was  held  that  appeal 
did  not  lie  under  |  25-a.  In  re  Coemopoli 
tan  Power  Co.  (C.  C.  A.,  7th  dr.),  14  Am. 
B.  R.  604,  137  Fed.  858;  Hutchinson  ▼.  Otif^, 
190  U.  S.  552,  10  Am.  B.  R.  135,  47  U  Ed. 
1179;  In  re  Rouse,  Hazard  k  Co.  (C.  C  A.» 
7th  Cir.),  1  Am.  B.  R.  234,  91  Fed.  96;  In 
re  Richards  (C.  C.  A.,  6th  Cir.),  3  Am.  B.  It 
145,  96  Fed.  935;  Courier-Journal  Job  Print- 
ing Co.  V.  Schaefer-Meyer  Brewing  Co.  (C-  C. 
A.,  6th  Cir.),  4  Am.  B.  R.  183,  101  Fed.  699. 

Claim  of  lien  a  priority.— In  the  case  of 
Hutchinson  v.  Otis,  190  U.  S.  652,  10  Am. 
B.  R.  135,  47  Ia  Ed.  1179,  it  appeared  that 
a  petition  was  filed  asserting  a  lien  on  the 
proceeds  of  a  seat  in  the  New  Yoric  Stock 
Exchange  which  formerlv  belonged  to  the 
bankrupt    This  lien  had  not  been  inaiated 
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diause.^^  But  the  Supreme  Court  has  held  that  an  intervention  for  the  purpose 
of  asserting  a  claim  to  property  in  the  possession  of  the  trustee  is  an  interven- 
tion in  equity,  and  a  decree  is  reviewable  by  appeal,  as  where  a  claimant 
submits  his  claim  to  accounts  in  the  possession  of  tiie  trustee  which  he  allies 
were  assigned  to  hinL^"^  An  appeal  will  also  lie  from  a  judgment  fixing 
the  amount  due  on  a  secured  daim.^^  And  a  judgment  denying  the  right  to  file 
a  claim  as  secured  and  make  substituted  proof  thereof,  after  it  had  been 
allowed  as  unsecured  in  an  amount  exceeding  $500,  is  oidy  reviewable  by  an 
appeal.^^  A  judgment  of  the  bankruptcy  court  that  a  chattel  mortgage  is  not 
a  valid  lien  and  does  not  entitle  a  creditor  to  preference  of  payment  out  of 
the  proceeds  of  the  estate,  is  appealable,^^^  and  so,  also,  is  any  decision  of 
a  bankruptcy  court  in  a  preceding  by  a  trustee  to  have  certain  adverse 
<slaims  against,  and  liens  upon  the  bankrupt  estate  declared  void,  and  for  a 
sale  of  ^e  property  free  and  clear  of  such  liens.^^  Likewise  a  decree  of  the 
District  Court,  rejecting  a  claim  for  rent,  and  allowing  a  lien  covering  a 
portion  thereof,  is  appealabla^^ 

(IV)  Claims  for  fees  and  expefises. — ^A  claim  for  attorney's  fees  and 
expenses  incurred  by  the  trustee  in  the  administration  of  the  estate^^^  or  by 


•on  by  the  petitioners  because  of  their  impres- 
sion that  they  had  been  effectually  paid;  no 
«ne  having  changed  his  position  on  the  faith 
of  their  waiver,  the  District  Court  allowed 
the  lien;  the  Circuit  Court  of  Appeals  held 
that  this  portion  of  the  decree  of  the  Dis- 
trict  Court  was  not  subject  to  an  appeal  to 
the  Circuit  Court  of  Appeals.  The  court 
said:  ''The  argument  chiefly  relied  upon  by 
the  appellant  is  that  this  is  an  intervening 
petition  to  reach  a  fund  in  court  and  is  not 
a  proceeding  in  bankruptcy.  Under  the  cir- 
enmstances  of  this  case  it  seems  to  us  that 
the  petition  was  incident  to  the  claim,  and 
was  a  bankruptcy  proceeding  under  section 
2,  clause  7,  within  the  meaning  of  section 
26,  regulating  appeals  In  bankruptcy  proceed- 
ings, and  that  the  decree  upon  It  was  not  'a 
Judgment  aUowlng  or  rejecting  a  debt  or  claim 
of  $500.00  or  over,'  within  |  Ss-a  <3),  and  was 
not  a  gronnd  of  appeal.*'  See  also  Whitney 
Central  Tmst  and  Savings  Bank  v.  U.  S.  Con- 
strnction  Co.  (C.  C  A,  6th  Or.),  41  Am.  B.  B. 
4»1,  280  Fed.  784.  _    ^ 

187.  In  re  Columbia  Real  Estate  Co.    (C.  C. 

A,  7th  ar.),  7  Am.  B.  B.  441,  112  Fed.  648. 
18S,  Honghton  v.    Burden,   228  U.   S.   161,   80 

Am.    B.    R.    16,   67    L.    Bd.   780.     Followed   In 
Feick  V.  Stephens  (C.  C  A,  6th  dr.),  41  Am. 

B.  B.  888,  260  Fed.  191. 

139.  In  re  Roche  (C.  C.  A.,  6th  ^r.),  4 
Am.  B.  R.  369,  101  Fed.  956;  Livingston 
▼.  Hdneman  (C.  C.  A.,  6th  Cir.),  10  Am. 
B.  R.  39,  120  Fed.  756,  holding  that  an 
order  denying  a  motion  by  the  trustee  to 
-expunge  a  claim  unless  preferences  received 
thereon  are  surrendered  and  directing  the 
return  to  the  creditor  of  the  preferenoea 
surrendered  is  appealable. 

140.  Matter  of  Lane  Lumber  Co.  (C.  O.  A., 
1»th  Cir.),  33  Am.  B.  R.  497,  217  Fed.  546. 

141.  Claim  of  assets  under  chattel  mozt- 
Sage. — ^A  judgment  of  a  bankruptcy  court 
entered  upon  a  claim  of  a  bank  under  a 
ehattel  mortgage  to  assets  in  possession  of 
a  trustee  in  bankruptcy  is  reviewable  by 
appeal.  Loeser  v.  Savings  Deposit  Bank  k 
lYust  Co.  (C.  C.  A,  6th  dr.),  20  Am.  B.  R. 
S45,  163  Fed.  212;  Dodge  v.  Norlin   (C  O. 


A,  8th  Cir.).  18  Am.  B.  R.  176,  188  Fed.  868; 
lUtter  of  Russell  (C.  C.  A.  Oth  Cir.),  41  Am.  B. 

B.  284,  247  Fed.  96.  Where,  in  answer  to  a 
trustee's  petition  for  leave  to  sell  the  bank- 
rupt's stock  in  trade,  a  creditor  claimed  a  lien 
upon  part  of  the  assets  under  chattel  mortgages 
which  were  held  void,  the  order  for  leave  to 
sell  is  reviewable  only  by  appeal  Knapp  v. 
MUwankee  Trust  Co.  (C.  C.  A,  7th  Cir.),  20 
Am.  B.  B.  671,  162  Fed.  675. 

A  contest  in  a  bankruptcy  court  over  the 
distribution  of  a  fund  in  the  possession  of 
a  trustee  in  bankruptcy,  derived  from  the 
sale  of  property  held  by  a  State  court  to 
have  been  conveyed  by  the  bankrupt  in  fraud 

of  creditors,  is  a  controversy  arising  in  bank- 
ruptcy  proceedings,  and  hence  is  appealable 
as  other  cases  in  equity  under  the  Circuit 
Court  of  Appeals  Act  to  the  Circuit  Court  of 
Appeals.  Globe  Bank  &  Trust  Co.  v.  Mar- 
tin, 236  U.  S.  2S8,  34  Am.  B.  R.  162,  59 
L.  Ed.  683,  affg.  27  Am.  B.  R.  546  and  29 
Am.  B.  R.  935. 

14S.  Thomas  v.  Wood  {C  C.  A.,  8th  ar.)» 
23  Am.  B.  R.  132,  173  Fed.  685. 

Advene  daima. —  Decrees  of  bankruptcy 
courts  in  respect  to  claims  against  property 

in  the  possession  of  bankrupts  at  €he  time 
of  adjudication  are  appealable.  Mound 
Mines  Co.  ▼.  iHawthome  (C.  C.  A.,  8th  Oir.), 
23  Am.  B.  R.  242,  17^  Fed.  882;  Franklin 
V.  Stoughton  Wagon  Co.  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  R.  63,  168  Fed.  857;  Rison  v. 
Parham  (€.  C.  A.,  4th  Cir.),  33  Am.  B.  R. 
571,  219  Fed.  176.  Compare  In  re  Rose 
Shoe  Mfg.  Co.  (C.  C.  A.,  2d  Cir.),  21  Am. 
B.  R.  725,  168  Fed.  39. 

148.  Courtney  v.  Trust  Co.  (C.  C.  A.,  6th 
Cir.),  33  Am.  B.  R.  400,  219  Fed.  57. 

144.  Davidson  v.  Friedman  (C.  C.  A.,  Sth 
dr.),  15  Am.  B.  R.  489,  140  Fed.  853;  In 
re  Blanchard  Shingle  Co.  (C  C.  A.,  9th 
Cir.),  21  Am.  B.  R.  142,  164  Fed.  311. 
Contra:  In  re  Curtis  (C.  C.  A.,  7th  Obr.),  4 
Am.  B.  R.  17, 100  Fed.  784. 
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creditors  in  contestiiig  daims  of  oibem,  to  the  boiefit  of  the  estate^  is  sot 
appealable;'^  although  it  may  be  otherwiae  where  the  daim  was  for  serneeB 
rendered  to  the  bankrupt  either  before  or  after  adjudication.'^  So,  ako,  the 
rejection  of  charges  against  a  receiver  for  expenses  incurred  under  his  oiden 
or  contracts  looking  to  the  care  or  preservation  of  the  bankrupt  estate,  is  widun 

the  discretion  of  the  bankruptcy  court,  and  is  not  appealable.'^ 

d«  Time  of  taking  appeal. — (i)  Iw  appsals  ii?  bankruptcy  pbocs£div66.— 
An  appeal  under  this  sulbsection  in  a  bankruptcy  proceeding,  as  distingniaM 
from  an  appeal  in  a  controversy  arising  in  bankruptcy  proceedingp  as  pro- 
vided in  §  24-a,  can  be  taken  only  from  a  district  court  sitting  in  bankraptcy 
to  the  circuit  court  of  appeals  of  its  circuit,  fiuch  an  appeal  must  be  titei 
as  expressly  provided  in  subsection  a,  within  ten  days  after  the  judgment  irtf 
rendered.^^^  But,  if  the  time  has  expired,  the  district  court  may  in  a  meri- 
torious case  grant  a  reargument,  so  that  the  ten  days  may  run  from  the  seccmd 
order.'^  But  a  rehearing  for  the  purpose  of  allowing  an  appeal  should  not  be 
granted  unless  clearly  warranted  by  ibe  facts,'^  nor  unless  the  motion  for  a 
rehearing  is  made  within  the  required  time.'^  It  has  been  held  that  it  shotild 
not  be  granted  if  the  sole  purpose  is  to  extend  the  time  of  taking  an  appeal^ 
The  time  may  not  be  extended  by  the  subsequent  entry  of  an  alias  adjudica- 
tion ;'''  nor  by  any  other  subsequent  proceeding  in  the  ease.''*    The  time  begina 

145.  Ohio  VaUey  Bank  Co.  v.  Swiixcr  (C.  C. 
A.,  6th  ar.),  IS  Am.  B.  R.  eS9.  153  Fed.  862. 

146.  Pratt  T.  Bothe  (C.  C.  A.,  0th  Cir.).  12 
Am.  B.  B.  629,  130  Fed.  670. 

147.  O'Brien  v.  Bly  (C.  C.  A.,  5th  Or.),  28 
Am.  B.  B.  247,  105  Fed.  64. 

148.  ComiMLre,  for  time  under  the  former  law, 
Sedrwicfc  t.  Fridenbercr,  Fed.  Caa.  12,611;  Wood 
T.  Bailej,  21  WalL  6«).  See  caees  cited  Am. 
Bank.  Dig.,  ||  1236,  1286. 

Time  Umltw— An  appeal  from  a  Judgment 
allowing  a  claim  must,  under  eection  2Sa  of  the 
Bankruptcy  Act,  be  taken  within  ten  days  after 
the  judgment  is  rendered,  the  limitation  con- 
tained in  said  section  being  both  distinct  and 
Imperatire.  In  re  Martin  (C.  C.  A.,  6th  dr.). 
29  Am.  B.  R.  935,  201  Fed.  31.  affd.  Bub  nom. 
Globe  Bank  Sc  Trust  Co.  ▼.  Martin,  286  U.  8. 
288,  84  Am.  B.  B.  162,  69  L.  Bd.  683 ;  Massachu- 
setts Bonding  ft  Ins.  Co.  y.  Kemper  (C.  C.  A., 
6th  dr.),  34  Am.  B.  R.  80.  220  Fed.  847;  South- 
ern Cotton  Oil  Co.  ▼.  BUiotte  (C.  C.  A..  6th 
dr.),  33  Am.  B.  R.  875,  218  Fed.  667;  Rhame  t. 
Southern  Cotton  Oil  Co.  (C.  C.  A.,  4th  dr.),  86 
Am.  B.  R.  732,  230  Fed.  403;  Barton  Lumber  ft 
Brick  Co.  ▼.  Prewitt  (C.  C.  A.,  8th  dr.),  36  Am. 
B.  R.  718,  231  Fed.  919;  Matter  of  Zeis  (C.  C. 
A.,  2d  dr.),  89  Am.  B.  R.  880,  246  Fed.  787; 
Matter  of  Stafford  (D.  C,  Conn.).  39  Am.  B.  R. 
469,  240  Fed.  156;  Matter  of  Monarch  Acetylene 
Comany  (C.  C.  A.,  2d  Ctr.),  39  Am.  B.  R.  818, 
246  Fed.  741;  Toutsey  ▼.  Niswonger  (C.  C.  A., 
6th  dr.),  44  Am.  B.  R.  109,  258  Fed.  16. 

When  lAst  day  fall*  on  Sunday  it  is  not 
counted.  Grafton  r.  Melkleham  (C.  C.  A.,  5th 
dr.),  40  Am.  B.  R.  433,  246  Fed.  737. 

149.  In  re  Wright  (D.  C,  Mass.),  8  Am.  B. 
R.  184,  96  Fed.  820;  s.  c.  on  appeal.  In  re 
Worcester  County  (C.  C  A.,  1st  dr.),  4  Am.  B. 
R.  496,  102  Fed.  808;  In  re  McCaU  (C.  C.  A.,  6th 
dr.).  16  Am.  B.  R.  670,  141  Fed.  898;  Mills  t. 
Fisher  ft  Co.  (C.  C.  A.,  6th  Cir.)j20  Am.  B.  R. 
287,  159  Fed.  897;  Stickney  ▼.  WUt,  28  Wall. 
150;  Todd  t.  Alden  (C.  C.  A.,  8th  dr.),  40  Am. 
B.  R.  823,  246  Fed.  462. 

160.  In  re  Hudson  Clothing  Co.  (p.  C,  Me.), 
15  Am.  B.  R.  264.  140  Fed.  49.  It  has  been 
held  that  a  rehearing  will  not  be  granted  upon 
the  pretense  of  reconsidering  the  merits  for  the 


purpose  of  reriving  the  petitioners'  rlAt  o! 
appeaL  In  re  Olrard  Glased  Kid  Co.  (D.  C. 
Pa.),  12  Am.  B.  R.  296,  120  Fed.  S41. 

151.  Conboy  t.  Nat.  Bank,  203  U.  S.  lit  U 
Am.  B.  R.  775,  51  L.  Bd.  128;  In  re  Alden  Bbt 
Co.  (C.  C.  A.,  7th  dr.),  10  Am.  B.  R.  8T0,  U^ 
Fed.  416.  In  the  case  of  Morgan  ▼.  BenedvB 
(C.  C.  A.,  4th  dr.),  19  Am.  B.  B.  001,  lOT  Fed- 
282,  the  time  for  taking  an  appeal  had  expirtd 
and  it  was  held  that  such  time  could  not  b« 
extended  by  a  petition  for  a  rehearing  filed  t 
month  later;  Mills  r.  Fisher  ft  Co.  (C.  C  A^. 
6th  dr.),  20  Am.  B.  R.  287,  159  Fed.  897,  holdinf 
that  the  time  to  appeal  from  an  order  ssstiiB* 
lug  a  demurrer  to  a  petition  for  an  InTolutirT 
adjudication  does  not  begin  to  run  ustU  tte 
determination  of  a  petition  for  a  rehesriDr 
filed  in  time,  which  makes  the  judgment  dli 
missing  the  bankruptcy  proceedings  tMu^ 
Rode  ▼.  Horn  ft  Phippa  (C.  C.  A.,  6th  CIr.).  v 
Am.  B.  R.  827,  196  Fed.  414. 

Ifff.  West  T.  McLaughlin  Co.  (C.  C  A,  •» 
Clr.),  20  Am.  B.  R.  654,  162  Fed.  124.  ^    ,, 

168.  In  re  BerkebUe  (C.  C.  A.,  2d  dr.),  V 
Am.  B.  R.  277,  144  Fed.  677. 

164.  Brady  v.  Bernard  ft  KlUnger  (C.  C  A. 
6th  dr.),  ^  Am.  B.  R.  842,  170  Fed.  676.      ^  , 

A  p^Utloa  by  objeeting  erediters,  askiaff  tkaC 
an  order  of  discharge  be  opened  so  that  tier 
may  appeal  therefrom,  filed  after  the  ptfiM 
for  appeal  has  expired,  does  not  extend  tw 
time  lor  taking  the  appeaL  Matter  of  8tai- 
ford  (D.  C,  Conn.),  89  Am.  B.  R.  469.  240  F^ 
166. 

Judgment  entered  none  pro  tunc — ^The  period 
within  which  an  appeal  may  be  taken  dat«« 
from  the  actual  entry  of  the  Judgment  or  ordtf- 
Hence,  when  a  judgment  has  been  filed  mm 
pro  tunc  as  of  the  date  of  the  opinion  oi  w 
court,  the  time  to  appeal  dates  from  the  ojuT 
and  not  from  th6  date  on  which  the  judgnw 
is  ordered  to  take  effect.  Matter  of  Stsffjff 
(D.  C,  Conn.),  89  Am.  B.  R.  469,  240  Fsd.  lA 

Motion  to  Taeate.— The  time  to  appeal  &o0 
an  order  of  adjudication  may  not  be  iBdlreeCiT 
extended  by  a  motion  to  Tacate  the  adjodlei- 
tion.  In  re  Goldberg  (C  C  A.,  2d  dr.).  21  An 
B.  R.  828,  167  Fed.  806. 

A  request  for  an  extenslen  of  time  wUUb 
which   to   file   notice   of  appeal   to  the  Crcint 
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from  the  aotual  entry  of  the  judgment  by  delivering  the  same  to  the  derk,^^ 
or  in  the  case  of  the  denial  of  a  motion  for  a  rehearing  from  the  time  of  the 
entry  of  the  order  upon  the  records  of  the  court^^  It  is  the  time  of  the  presr 
entation  of  the  application  or  petition  which  controls,  and  the  appeal  may  not 
be  dismissed  because  the  order  allowing  it  was  made  more  than  ten  days  sub- 
sequent to  making  and  filing  the  decree*"^ 

(2)  In  app]£als  in  oontsovebsibs  asisikg  in  bakkbuptot  pboobsdings.— * 
Appeals  in  '^ controversies  arising  in  bankruptcy  proceedings"  under  §  24-a 
must  be  taken  as  in  other  cases  in  equity  under  the  circuit  court  of  appeals 
act*"®  The  ten-day  limitation  prescribed  in  §  25-a  does  not  therefor©  affect 
appeals  in  independent  suits  to  recover  assets.*^  The  ten-day  limit,  although 
applicable  when  a  reversal  of  an  order  disallowing  a  general  claim  is  sought, 
does  not  apply  to  an  appeal  from  a  denial  of  a  lien  on  the  property  of  the  bank- 
rupt, for  the  assertion  of  a  lien  may  be  regarded  as  presenting  a  controversy 
over  the  title  to  or  rights  in  specific  property,  and  the  appeal  is  entitled  to  be 
considered  as  taken  under  §  24^bJ^ 

e.  Parties  to  appeal. —  An  appeal  must  be  taken  by  a  party  a^rieved.**^ 
All  the  parties  interested  in  the  proceeding  should  be  made  parties  to  the 
appeal  and  should  be  given  notice  of  its  pendency  and  hearing.*^  On  an. 
appeal  from  an  order  of  adjudication  the  bankrupt  should  be  made  a  party, 
but  where  it  appears  that,  after  a  motion  to  dismiss  the  appeal  on  the  ground 
that  the  bankrupt  was  not  a  party,  the  bankrupt  voluntarily  entered  his  appear- 
ance waiving  notice  of  appeal  and  other  proceedings  the  appeal  should  not  be 
dismissed.*^  Where  an  appeal  is  taken  from  a  decree  denying  an  adjudica- 
tion and  dismissing  the  petition,  all  creditors  who  joined  in  the  petition,  includ- 
ing those  who  have  intervened  under  §  S9-f,  must  unite  in  the  appeal,  unless  an 
order  of  reverence  has  been  made  as  to  tiiem,  otherwise  the  appellate  court 
has  no  jurisdiction.^**  On  an  appeal  from  an  order  confirming  a  composition, 
neither  consenting  creditors  nor  a  representative  part  of  them  are  neces- 
sary parties.****  Where  separate  judgments  are  rendered  at  the  same  time 
an  appeal  from  one  of  them  may  be  brought  without  making  the  persons  inter- 
ested in  the  other  judgments  parties  to  the  appeal.**^  Where  the  creditors 
as  a  body  are  aggrieved,  the  trustee  only  should  appeal.^'*     But  this  right 


Court  of  Appeals  should  not  be  granted,  al- 
though made  within  ten  days  after  judgment. 
Rhame  v.  Southern  Cotton  Oil  Co.  (C.  C.  A., 
4th  dr.),  36  Am.  B.  R.  732,  280  Fed.  403. 

166.  Peterson  t.  Nash  Bros.  (C.  C.  A.,  8th 
Clr.),  7  Am.  B.  R.  181,  112  Fed.  811.  x 

156.  In  re  McOill  (C.  C.  A.,  6th  Clr.),  16  Am. 
B.  R.  670.  146  Fed.  808. 

167.  Robertson  Banking  Co.  y.  Chamberlain 
(C.  C.  A.,  6th  Clr.).  36  Am.  B.  R.  108,  228  Fed. 
680. 

168.  Globe  Bonk  &  Trust  Co.  t.  Martin,  230 
U.  S.  288.  34  Am.  B.  R.  162,  60  L.  Ed.  683  In  re 
Gold  (C.  C.  A..  7th  Clr.),  81  Am.  B.  R.  18,  210 
Fed.  410;  Youtsey  ▼.  Nlswonger  (C.  C.  A.,  6th 
rir.).  44  Am.  B.  R.  100,  268  Fed.  16. 

169.  BoonylUe,  etc..  ▼.  Blakey  (C.  C.  A..  7th 
Clr.)>  6  Am.  B.  R.  13,  107  Fed.  801;  Steele  r. 
Buel  (C.  C.  A..  8th  Clr.),  6  Am.  B.  R.  165,  104 
Fed.  068;  Stelllng  ▼.  Jones  Lumber  Co.  (C.  C 
A.,  7th  ar.),  8  Am.  B.  R.  621,  116  Fed.  261; 
Southern  Cotton  Oil  Co.  y.  EUlotte  (C.  C.  A., 
6th  Clr.),  88  Am.  B.  R.  876,  218  Fed.  667 ;  Massa- 
chusetts Bonding  &  Insurance  Co.  y.  Kemper 
<C.  C.  A.,  6th  Clr.).  34  Am.  B.  R.  80,  220  Fed. 
847. 

160.  Massachusetts  Bonding  &  Ins.  Co.  y. 
Kemper  (C.  C.  A.,  6th  Clr.),  34  Am.  B.  R.  80.  220 
Fed.  847;  Bank  of  Raglmid  y.  Hudson  (C.  C. 
A.,  5th  rir.),  41  Am.  P.  R.  61,  247  Fed.  241. 


161.  In  re  Roche  (C.  C.  A.,  6th  Clr.),  4  Am. 
B.  R.  860,  101  Fed.  066 ;  Steyens  y.  Kaye-McCord 
Mercantile  Co.  (C.  C.  A.,  8th  Clr.),  17  Am.  B. 
R.  600,  150  Fed.  71. 

Cross-Appeal. — Where  a  trustee  In  bank- 
ruptcy does  not  appeal  from  the  order  of  the 
court  below  he  cannot  raise  any  Independent 
question  on  the  appeal.  Sanborn  Cutting  Co. 
y.  Paine  (C.  C.  A.,  Oth  Clr.),  40  Am.  B.  R.  82S, 
244  Fed.  672. 

162.  Steyens  y.  Naye-McCord  Co.  (C.  C.  A., 
8th  Clr.).  17  Am.  B.  R.  600,  160  Fed.  71,  holding; 
that  aU  parties  aggrleyed  by  a  final  decision, 
whereby  a  petition  In  bankruptcy  Is  dismissed, 
may  join  In  an  appeal  although  some  complain 
of  one  aUeged  error  and  some  of  another, 
because  on  such  an  appeal  all  prior  rulings  are 
reylewable. 

168.  Hin  y.  Western  Electric  Co.  <C.  C.  A.,  Oth 
Clr.),  82  Am.  B.  R.  832,  214  Fed.  248. 

164.  Matter  of  Dandrldge  &  Pugh  (C.  C.  A., 
7th  Clr.),  81  Am.  B.  R.  16,  200  Fed.  838. 

164a.  Matter  of  Gottlieb  (C.  C.  A.,  2d  Clr.).  45 
Am.  B.  R.  180,  262  Fed.  730. 

166.  Loye  y.  Export  Storage  Co.  (C.  C.  A.,  Oth 
Clr.).  16  Am.  B.  R.  171.  143  Fed.  1. 

166.  Foreman  y. 'Burleigh  (C.  C.  A.,  1st  Clr.). 
6  Am.  B.  R.  280,  100  Fed.  313. 
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is  not,  strictly  speaking,  limited  to  him.  It  seems  that  a  creditor  may  appeal,^ 
and,  if  the  trustee  refuses  to  do  so,  the  district  court  has  the  power,  on  i 
proper  application,  either  to  order  him  to  take  the  appeal,  or  to  direct  that 
a  creditor  be  permitted  to  do  so.^** 

f.  Fractioe. — (l)  In  oeksbal. —  The  practice  on  appeals  under  subsection  a 
conforms  in  all  respects  to  other  appeals  in  equity  to  a  circuit  court  of 
appeals.^^  G^eral  Order  XXXVI  should  be  consulted ;  also  the  rules  of  efiek 
circuit  ^''^  The  appeal  is  instituted  by  a  petition,  accompanied  by  an  assigih 
ment  of  errors,  presented  to  and  allowed  ^^  by  a  judge  of  the  court  appealed 
from  or  the  court  appealed  to.''  Section  997  of  the  Revised  Statutes  makes  an 
assignment  of  errors,  a  prayer  for  reversal,  and  a  citation  to  the  adverse  partj 
essential  parts  of  the  record  upon  which  the  rulings  of  a  trial  court  may  be 
invoked  in  the  appellate  courts  of  the  United  States. 

(2)  Assignment  of  ebbobs. —  The  filing  of  an  assignment  of  errors  is 
indispensable  to  the  perfection  of  the  appeaL^^    If  the  assignment  of  enon  is 


167.  In  re  Boche  (G.  C.  A.,  6th  Cir.)»  4 
Am.  B.  R.  369,  101  Fed.  956;  Chatfleld  ▼. 
(yDwyer  (C.  0.  A.,  8th  Cir.),  4  Am.  B.  R. 
313, 101  fVHl.  797 ;  Matter  of  National  Pteeaed 
Brick  Co.  (C.  C.  A.,  6th  Cir.),  32  Am.  Bw  R. 
224,  -212  Fed.  878. 

Right  of  creditor  in  oppoaltioa  to  bo  heard. 
— ^An-  objecting  creditoor  who  has  filed  objee- 
tione  against  discharge  and  not  withdrawn 
them  is  entitled  to  be  heard  by  the  Circuit 
Court  of  Appeals  on  tiieir  merits;  his  rights 
eannot  be  .prejudiced  by  the  Tote  of  a  nMij(M> 
ity  of  the  other  creditors  expressing  satis* 
faction  with  a  proposed  compromise  of  con- 
flicting claims.  Matter  of  Doyle  (C.  C.  A., 
2d  Cir.),  34  Am.  B.  R.  28,  220  Fed.  434. 

168.  McDaniel  ▼.  Stroud  (C.  C.  A.,  4th 
Cir.),  6. Am.  B.  R.  685,  106  Fed.  486;  Fore- 
man T.  Burleigh  (C.  C.  A.,  Ist  Cir.),  6  Am. 
B.  R.  230,  109  Fed.  313. 

Where  a  trustee^  though  requested,  re- 
fuses to  appeal  from  an  order  which  affirmed 
an  order  of  a  referee  aUowing  a  contestei 
daim,  the  court  in  its  discretion  may  aUow 
a  dissatisfied  creditor  to  appeal,  though  the 
better  practice  would  be  to  order  the  trustee 
to  appeal  or  to  allow  the  dissatisfied  creditor 
to  appeal  in  his  name,  'being  indemnified  in 
either  case  against  costs  by  auch  creditor. 
Ohio  Valley  Bank  Co.  ▼.  Mack  et  al.  (C.  C 
A.,  6th  Cir.),  20  Am.  B.  R.  40,  163  Fed.  166; 
Matter  of  National  Pressed  Brick  Co.  (C.  C. 
•A.,  6th  Cir.),  32  Am.  B.  R.  224,  212  Fed. 
878. 

169.  Gen.  Order  XXXVI  (1)  provides  that 
''Appeals  from  a  court  of  bankruptcy  to  a 
circuit  court  of  appeals  shall  be  silowed  by 
a  judge  of  the  court  appealed  from  or  of 
the  court  appealed  to,  and  shall  be  regu- 
lated, except  as  otherwise  provided  by  the 
act,  by  the  rules  governing  appeals  in  equity 
in  the  courts  of  the  United  States."  See 
also  In  re  Baker  (C.  C.  A.,  1st  Cir.),  4  Am. 

B.  R.  778,  104  Fed.  287;  In  re  Robertshaw 
Co.  (D.  C,  Pa.),  14  Am.  B.  R.  341,  136  Fed. 
220;  Board  of  Commissioners  ▼.  Hurley  (C. 

C.  A.,  8th  Cir.),  22  Am.  R.  R.  209,  160  Fed. 


92;  In  re  Quality  Shop  (C.  O.  A.,  7tli  Cir.), 
29  Am.  B.  R.  864,  202  Fed.  196.  Such  gft- 
eral  order  does  not  apply  to  appesls  in  eos- 
troversies  in  bankruptcy  proceedings  loder 
I  24a.  Baker  Ice  Machine  Co.  v.  Mkj,  M 
Am.  B.  R.  613,  209  Fbd.  844. 

It  li  the  practice  in  the  «i^th  dzodt  Bot 
to  anticipate  a  further  appeal  but  to  amtt 
requests  for  findings  and  condusiMis  uste 
General  Order  XXXVI,  and  if  the  decree  hii 
then  been  entered,  to  vacate  ii  so  that  tkt 
order  may  be  observed.  Century  Sanag* 
Bank  ▼.  Robert  Moody  &  Son  (a  0.  A,  8ti 
Cir.) ,  31  Am.  B.  R.  686,  209  Fed.  775. 

170.  Ko  forms  are  suggested  in  ''Snppk- 
mentary  Forms,''  po9t,  for  the  resaoa  m 
the  customary  forma  iOL  appeals  and  vrito  ol 
error  under  the  Federal  <praetioe  are  tnil* 
able  and  ehould  be  -uaed.  For  fonns  to  te 
used  on  appeals  to  the  Circuit  Ooort  j 
Appeals  see  Hagar  ft  Alezandor^s  Bukrapt? 
Forms   (2d  ed.)   Noa.  35&-376. 

171.  FiliBg  of  assigmnent  of  emn.— !■ 
the  oase  of  Lodcman  t.  Lai^  (C.  C.  A.  8tk 
Cir.),  11  Abl  B.  R.  697,  12S  VA  279.  thi 
court  said:  "Section  997  of  the  ReriiH 
Statutes  makes  the  assignment  of  erron,  e 
prayer  for  reversal  and  the  citniioD  to  tte 
adverse  party  essential  parts  of  the  neon 
upon  which  a  review  ol  the  rulinge  of  e 
trial  court  may  be  invdced  in  the  appeUiie 
oourts  of  the  United  States.  When  an  i^ 
peal  is  prayed  for  and  allowed  in  open  eooit 
the  prayer  for  rerersal  and  the  citatioo  me? 
be  waived,  but  the  assignment  of  erron  ^ 
indispensable  to  the  perfection  of  the  appw* 
Rule  11  of  this  court  provides  that  *T^ 
plaintiff  in  error  or  appelant  shaU  fUe  viu 
the  clerk  of  the  court  bdow  with  his  pe^' 
tion  for  a  writ  of  error  or  appeal,  an  asa^ 
ment  of  errors  which  shall  set  out  aepantdy 
and  particularly  each  error  asserted  aii' 
intended  to  be  urged.  No  writ  of  error  or 
appeal  shall  be  allowed  until  such  •i^' 
ment  of  errora  shall  have  been  filed.'  '^ 
reasons  for  this  rule  and  the  fanportanee  n 
compliance  with  it  have  been  stated  in  nmBe^ 
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flo  defective  as  iiot  to  indicate  the  error  complained  of^  the  court  may  not 
take  cognizance  of  them,^^^  but  it  is  competent  for  the  court  to  notice  a  plain 
error  in  the  absence  of  any  assignment.^''^  A  single  assignment  which  is 
party  good  and  partly  bad  may  not  be  sustained.^"^  An  amendment  will  be  al- 
lowed when  the  special  circumstances  justify  it,  and  the  application  is  promptly 
made  on  discovery  of  the  mistake.^^* 

(3)  Bond. —  If  the  appellant  is  not  the  trustee,"^  an  appeal  bond  is  properly 
executed  either  then  or  on  the  perfection  of  the  appeal  in  the  appellate  court, 
and  must  be  approved  by  the  judge  and  filed.^''®  It  has  been  held  that  since  the 
practice  on  appeals  in  bankruptcy  proceedings  under  §  25-a  are  controlled  by 
the  rules  in  equity  proceedings^  the  giving  of  a  bond  is  not  a  jurisdictional 
requisite.^"  A  bond  on  appeal  from  an  order  of  involuntary  adjudication 
is  sufficient  although  it  does  not  run  to  all  the  petitioning  creditors."*  Where 
an  appeal  is  allowed  within  the  prescribed  time,  it  will  not  be  dismissed 
because  of  a  delay  of  a  few  days  in  filing  the  bond.^^  Permission  may  be  given 
to  a  bankrupt  to  appeal  in  forma  pauperis  when  necessary  to  safeguard  his 
rights.^'** 

(4)  Citation. —  When  the  appeal  is  allowed,  a  citation  is  issued  to  and 
served    on    the    opposite    party,"^    although    this    is    not    a    jurisdictional 


<ms  opinions  of  this  court  In  Frame  ▼. 
Portland  Gold  Min.  Co.,  47  C.  O.  A.  664,  lOS 
Fed.  760,  this  court  diamisBed  a  "writ  of 
error  becanse  the  aaaignment  of  errors  iraa 
not  filed  until  two  days  after  the  issue  of 
the  writ.  In  Webber  ▼.  Mihills,  124  Fed.  64, 
we  dismissed  an  appeal  because  the  assign- 
ment of  errors  was  not  filed  until  seven  djm 
after  the  appeal  was  allowed.  .  .  .  liie 
assignmoit  of  errors  in  this  case  was  not 
filed  until  the  seventh  day  after  the  appeal 
was  aUowed,  and  under  Bauue  11  and  the  uni« 
form  decisions  of  this  court  the  apqpeal  most 
be  dismissed.** 

Failure  to  file  assignment  of  error  under 
Rule  11.— Under  Rule  11  of  the  Circuit 
Court  of  Appeals  a  failure  to  file  assign- 
ment  of  error  in  cases  in  which  a  writ  of 
error  is  the  prescribed  statutory  method  of 
securing  a  review  of  the  jud^pnent  below, 
or  in  an  appeal,  does  not  invalidate  the 
writ,  or  appeal,  or  preTent  fbe  court,  'inito 
which  it  is  returnable,  from  acquiring  Juris- 
diction. Where  a  trustee  in  open  court  glTes 
notice  of  his  intention  to  appeal  to  the  Circuit 
Court  of  Appeals,  which  follows  the  judge's 
signature  to  the  decree,  but  does  not  file 
assignments  of  error  until  four  days  later 
when  he  presents  a  formal  petition  for  appeal 
and  flies  his  assignments  or  error,  the  appeal 
will  be  deemed  to  have  been  taken  and  aUowed 
on  the  date  of  the  notice  In  open  court,  and  the 
assignments  of  error,  it  necessary,  properly  in 
the  record,  and  a  motion  to  dismiss  will  not  be 
aUowed.  Bernard  r.  Lea  (C.  C  A.,  9th  Cir.), 
81  Am.  B.  R.  430,  210  Fed.  688. 

172.  riickinger  ▼.  First  Nat.  Bank  (C.  C.  A., 
8th  ar.),  16  Am.  B.  R.  678,  146  Fed.  162,  hold- 
ing that  in  special  circumstances  an  amendment 
will  be  aUowed.  A  defective  writ  of  error  Is 
amendable.  Long  ▼.  Farmers'  State  Bank  (C. 
C.  A..  8th  Cir.),  17  Am.  B.  R.  108,  147  Fed.  860. 

172a.  Grafton  t.  Meckleham  (C.  C.  A.,  6th 
Clr.),  40  Am.  B.  R.  4S8.  246  Fed.  787. 


ITS.  In  the  ease  of  Aeme  Food  Co.  t. 
Meier  (C  C.  A.,  fith  Cir.),  18  Am.  B.  R.  660, 
163  Fed.  74,  the  ooort  said:  ^  The  elerenth 
rule  of  this  court  requires  that  each  error 
intended  to  'be  assigned  shaU  be  separately 
and  particularly  eet  out,  and  when  it  is  to 
the  cnarge,  the  assignment  shall  set  out  the 
part  referred  to  toHdem  verbis.  We  haTe 
already  ruled  that  this  assignment,  so  far 
as  it  covers  the  questions  last  alluded  to, 
is  not  well  taken.  We  cannot  sustain  a  sin- 
gle assignment  as  partly  good  and  partly  bad 
without  violating  our  r^es." 

174.  Flickinger  t.  First  Nat.  Bank  (C.  C. 
A.,  6th  Cir.),  16  Am.  B.  R.  678,  146  Fed.  162. 

176.  Bankr.  Act,  |  26-c 

176.  R.  8.,  II  1000,  1001 ;  Peugh  ▼.  Davis^ 
110  U.  6.  227,  28  L.  Ed.  127;  Dodge  ▼. 
Knowles,  114  U.  S.  480,  20  L.  Ed.  144.  See 
Williams  Bros.  ▼.  Savage  (C.  C.  A.,  4tti  Cir.), 
0  Am.  B.  R.  720,  120  Fed.  407. 

177.  In  re  Quality  Shop  (C.  C.  A..  7th  Cir.), 
29  Am.  B.  R.  854,  202  Fed.  106;  In  re  HIU  Co. 
(C.  C.  A-,  7th  ar.).  17  Am.  B.  B.  617,  148  Fed. 
882. 

Seoorlir  fer  eoete<— There  is  no  statute,  rule 
or  settled  practice  glylng  a  respondent  or 
appellee  the  rltrht  to  apply  for  security  for 
costs  on  a  petition  to  review  in  matter  of  law 
the  proceed! ncra  of  the  District  Court  for  Porto 
Rico  In  a  bankruptcy  case.  Matter  of  Vldal 
(C.  C.  A.,  let  Cir.),  35  Am.  B.  R.  806;  280  Fed. 
60ft 

ITS.  Fllcklneer  t.  First  Nat.  Bank  (C  C.  A, 
6th  dr.),  16  Am.  B.  B.  678,  145  Fed.  162. 

170.  Colmnbla  Iron  Works  v.  National  Lead 
CO.  (C.  C.  A.,  6th  dr.),  11  Am.  B.  R.  840,  127 
Fed.  W;  In  re  HlU  Co.  (C.  C.  A.,  7th  Cir.).  17 
Am.  B.  R.  617,  148  Fed.  832. 

179».  Henkln  t.  Fousek  (C.  C.  A.,  8th  Cir.), 
46  Am.  B.  R.  172,  262  Fed.  957. 

ISe.  R.  S.,  li  998,  999.  Compare  also  JacolM 
T.  George.  160  U.  8.  415,  37  L.  Ed.  1127. 
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requisite.^  It  has  been  held  that  the  citation  may  be  waived.^^  The  dti- 
tion  should  give  the  names  of  all  ibe  applicants  for  the  writ^"  CitatioM 
should  issue  to  all  parties  having  an  interest  in  the  controversy;  if  paitiei 
are  omitted  the  court  may  direct  ihe  issuance  of  an  alias  citation  to  diem, 
and  time  for  its  service  will  be  allowed  if  application  be  made  in  due  time^ 
Defects  in  citations  may  be  cured  after  the  time  limited  for  taking  an  appeal' 

(5)  Pbbfbotino  appbal. —  (I)  In  generaL — The  appeal  is  perfei^lij 
the  giving  and  approval  of  the  bond,  and  the  issue  of  citation.  The  duUnst- 
ities  are  conflicting  as  to  whether  this  must  be  done  within  ten  day&  Then 
are  a  number  of  cases  holding  positively  that  the  appeal  is  not  taken  within  Ae 
prescribed  time  unless  so  perfected  within  the  ten  days.'^  On  tiie  other 
hand  it  has  been  held  that  the  failure  to  perfect  the  bond  and  issue  citttuo 
within  the  time  prescribed  for  the  appeal  does  not  furnish  ground  for  a  & 
missal  of  the  appeaL^^  The  time  to  appeal  begins  to  nm  from  the  date  of 
the  entiy  of  the  order  upon  ihe  records  of  the  court^^ 

(n)  Record  to  be  eeriified;  eonlenU. — After  the  filing  of  the  bond  and 
issue  of  citation  the  record  is  certified  to  the  court  and  printed ;  the  ease  is 
then  brought  on  and  argued  in  the  usual  way.^^  The  rule  of  the  circuit  cooit 
of  appeals  provides  that  **  no  case  will  be  heard  until  a  complete  reooid,  cat 
taining  in  itself  and  not  by  reference^  all  the  papers,  exhibits,  depositioiu, 
and  otiber  proceedings,  whiA  are  necessary  to  the  hearing  in  this  court,  ^ 
be  filed."  ^     There  should  be  a  substantial  compliance  with  this  require 


ISl.  In  re  Quality  Shop  (C.  C.  A.,  7th 
Cir.),  20  Am.  B.  R.  854,  202  Fed.  196;  In  re 
HiU  06.  (C.  C.  A.,  7th  Oir.),  17  Am.  B.  R. 
S17,  148  Fed.  882. 

ISa.  Lookmmn  ▼.  Lang  (C.  C.  A.,  8th  Cir.), 

11  Am.  B.  R.  597,  128  Fed.  279. 

183.  Kerrch  v.  United  States  (C.  C.  A.,  1st 
Cir.),  22  Am.  B.  R.  544,  171  Fed.  366. 

184b  Gray  v.  Grand  Forks  Mercantile  €k>., 
(C.  C.  A.,  8th  Cir.),  14  Am.  B.  R.  780,  138 
Fed.  344,  70  C.  C.  A.,  634;  Lockman  v.  Lang 
(C.  0.  A.,  8th  Cir.),  11  Am.  B.  R.  597,  128 
Fed.  279 

185.  In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.),  17 
Am.  B.  R  517,  148  Fed.  832. 

186.  NorcroBB  v.  Nave  (C.  C.  A.,  8th  CSr.), 
4  Am.  B.  R.  317,  101  Fed.  796;  Kenova  Loan 
ft  Trust  Co.  V.  Graham  (C.  C.  A.,  4th  dr.), 
14  Am.  B.  R.  313,  135  Fed.  717;  In  re  Muel- 
ler (C.  C.  A.,  6th  Cir.),  14  Am.  B.  R.  256, 
135  Fed.  711;  In  re  McOall  (C.  C.  A.,  6th 
Cir.),  16  Am.  B.  R.  670,  145  Fed.  898. 

187.  Lockman  v,  Lang  (C.  C.  A.,  8th  Cir.), 

12  Am.  B.  R  497,  132  Fed.  1 ;  Gray  v.  Mer- 
cantile Co.  (C.  a  A.,  8th  Cir.),  14  Am.  B.  R. 
780,  138  Fed.  344;  In  re  Quality  Shop  (C.  C. 
A.,  7th  Cir.),  29  Am.  B.  R.  854,  202  Fed. 
196;  RobertRon  Banking  Co.  v.  Chamberlain 
(C.  C.  A.,  5th  Cir.),  36  Am.  B.  R  198,  228 
Fed.  500,  holding  in  effect  that  the  filing  of 
the  petition  for  an  appeal  within  the  pre- 
scribed time  is  sufficient. 

Cnxing  defects  in  bond  and  citation. — In 
the  case  of  Columbia  Iron  Works  v.  Na- 
tional Lead  Co.  (C.  C.  A.,  6th  Cir.),  11  Am. 
B.  R.  340,  127  Fed.  99,  the  court  said:  "It 
appears  that  the  appeal  was  prayed  and 
allowed  within  ten  days  as  prescribed  by  the 
act,  but  that  the  bond  was  not  filed  nor  the 


dtation  issued  and  served  until  a  fev  da^ 
after  the  expiration  of  the  ten  dajt.  Bst 
the  general  rule  is  that  when  an  appeil  is 
allowed  within  the  time  iNreacribed  ^  Ut. 
it  is  sufficient  for  the  purpose  of  nwring  tk 
case  though  It  Is  necessary  In  order  to  pa- 
feet  the  appeal,  that  a  tM>nd  should  be  »> 
and  that  a  citation  should  be  Issued  and  term, 
where,  as  in  this  case,  the  appeal  Is  not  pn|ci 
in  open  court.  The  filing  of  the  bond  and  tk« 
serrice  of  the  citation  are  steps  to  be  takei  ia 
perfecting  the  appeal,  and  If  these  steps  ir* 
taken  before  the  motion  to  dismiss  the  appw 
is  made,  the  court  will  ordlnarllr  decHoc  t* 
dismiss  the  appeal  because  of  the  deli7  ^^ 
filing  the  bond  and  serrlng  the  dtatloa  In  t^ 
preaent  case  the  delay  was  for  a  f^w  daji  ^^ 
and  we  do  not  think  the  interests  of  tv 
opposite  party  were  to  any  appreciable  ext<«: 
Impaired  thereby.  The  motion  to  dlsmlM  op** 
that  around  Is  therefore  denied.**  See  alM  1} 
re  Hill  (C.  C.  A.,  7th  Cir.).  17  Am.  B.  B.  «'• 
148  Fed.  882,  holding  that  a  dutlon  sad  beiJ 
are  not  Jurisdictional  requisites,  and  denctj 
therein  may  be  cured  after  the  time  U*^ 
for  taking  an  appeal. 

188.  So  held  in  respect  to  an  appeal  tnm» 
order  confirming  a  composition.  In  re  Mdoji 
(C.  C.  A.,  eth  Cir.),  16  Am.  B.  B.  670.  145  Fed 
888. 

188.  As  to  practice  on  certification  of  rectfi 
see  In  re  Bobertshaw  Mfg.  Co.  (D.  C  Pt^- 1* 
Am.  B.  B.  841,  135  Fed.  220;  Cook,  etc:,  CMl  C» 
▼.  Caldwell  (C.  C.  A,  4th  Cir.),  17  Am.  R  *- 
135,  147  Fed.  475. 

Delay  ezeused. — ^Where  both  parties  md  tM 
district  judge  appear  to  have  acted  under  i 
misapprehension  as  to  the  return  day  of  t  fic- 
tion, and  the  appellant  was  prompt  la  docket 
Ing  the  case  and  filing  the  record  after  tbe 
statement  of  the  evidence  was  signed  hj  ^ 
district  judge,  the  appeal  should  not  be  db^ 
missed  under  court  rule  for  the  delay,  alUeV- 
the  time  was  not  properly  enlarged  ■•  V^ 
scribed  by  said  rule.  Grafton  t.  Melklekan  m 
C.  A.,  5th  Or.),  40  Am.  B.  B.  438,  216  Fed.  VR 

180.  Bules  of  arcttit  Court  of  Appeals.  Ne.  l^ 
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ment.^'^     It  is  a  common  practice  for  the  parties  to  stipulate  that  certain 
portions  of  the  record  shonld  be  certified  to  the  appellate  court;  where  such 
a  stipulation  is  entered  into  parts  of  the  record  may  be  certified^  although 
of  course  the  record  must  be  sufficient  to  enable  the  appellate  court  to  pass 
upon  the  questions  submitted.  ^^     The  bankruptcy  court  is  not  required  to 
find  as  to  the  facts  and  the  record  need  not  contain  findings  of  facts.    It  is 
preferable,  however,  to  include  such  findings  as  an  aid  to  the  appellate  court.^^ 
It  is  sufficient  if  all  the  evidence  on  which  the  district  court  determined  the 
question  is  contained  in  the  record.^^     A  proceeding  in  bankruptcy  is  a 
proceeding  in  equity  and  the  taking  of  testimony  therein  and  the  review  by 
appeal  are  governed  by  the  practice  which  obtains  in  suits  in  equity  except 
where  otherwise  specified;  all  the  evidence  offered  by  either  party  should  be 
taken  and  recorded  and,  in  case  of  an  appeal,  be  returned  to.  the  appellate 
court.     The  evidence  which  is  held  by  the  referee  or  district  court  to  be 
incompetent,  irrelevant  or  immaterial  should  be  included  so  that  the  appel- 
late court  may  render  its  opinion  as  to  whether  the  evidence  rejected  should  or 
should  not  have  been  received.^®*  The  appellate  court  need  not  consider  errors 
not  specifically  assigned,^'^  though  this  is,  of  course,  discretionary.  The  record 
should  show  when  the  appeal  was  perfected.^^    The  court  from  which  an 
appeal  is  taken  may  not  interfere  in  the  discretion  allowed  to  the  appellant 
in  designating  the  record  to  be  certified.^^    The  record  should  disclose  the 


191.  Cook,  etc.  Coal  Co.  v.  Caldwell  (C. 
C.  A.,  4th  Cir.).  17  Am.  B.  K.  136.  147  Fed. 
476;  In  re  Robertshaw  Mfg.  Co.  (D.  C,  Pa.)» 
14  Am.  B.  R.  341,  136  Fed.  220;  Flickinger 
▼.  First  Nat.  Bank  (C.  C.  A.,  6th  Cir.),  16 
Am.  B.  R.  678,  146  Fed.  162;  Devriea  t. 
fihanahan  (C.  C.  A.,  4th  Cir.),  10  Am.  B.  R. 
618,  122  Fed.  629;  In  re  Richards  (C.  C.  A., 
7th  Cir.),  3  Am.  B.  R.  146,  96  Fed.  936. 

IM.  In  re  Robertshaw  Mfg.  Co.  (D.  C, 
Pa.),  14  Am.  B.  R.  341,  136  Fed.  220;  Cun- 
ningham T.  Bank  ( C.  C.  A.,  6th  Cir. ) ,  4  Am. 
B.  R.  192,  108  Fed.  932. 

Record  containing  no  eyidence. — ^An  appeal 
to  the  Circuit  Court  of  Appeals  from  an 
order  or  decree  denying  an  adjudication  and 
dimissing  an  involimtary  petition  cannot  be 
entertained  where  the  record  contains  none 
of  the  testimony,  either  in  form  or  substance, 
returned  by  the  referee  and  passed  upon  by 
the  District  Court.  Matter  of  Murphy  (C.  C. 
A.,  9th  Cir.),  36  Am.  B.  R.  712,  229  Fed.  988. 

198.  In  re  Meyers  (D.  C,  N.  Y.),  6  Am. 
B.  R.  4,  106  Fed.  868. 

Neceoaity  of  tpedal  finding. —  The  circuit 
court  of  appeals  in  the  second  circuit  has 
pointed  out  that  in  the  absence  of  special 
findings  the  court  cannot  tell  except  by  in- 
ference what  facts  were  or  were  not  found, 
but  must  examine  all  the  evidence  and  deter^ 
mine  whether  the  decree  of  the  court  below 
was  right.  Van  Iderstine  v.  National  Dis- 
count Co.  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
846,  174  Fed.  618,  affd.  227  U.  S.  676,  29  Am. 

B.  R.  478,  67  L.  Ed.  662. 

194.  Cunningham  y.  0«rman  Ins.  Bank  (C. 

C.  A.,  6th  Cir.) ,  4  Am.  B.  R.  192, 103  Fed.  932. 

195.  Evidence  objected  to  and  ruled  out. — 
In  the  case  of  First  National  Bank  of  Phila- 
delphia ▼.  Abbott  (C.  C.  A.,  8th  dr.),  21 


.  Am.  B.  R.  486,  165  Fed.  862,  the  court  said: 
''If  evidence  is  objected  to  and  nded  out 
it  must  nevertheless  be  written  down  and 
preserved  in  the  record,  subject  to  the  objec- 
tion, or  the  ruling  cannot  be  considered  in 
the  appellate  court.  From  the  general  rule 
that  all  evidence  offered  must  be  taken  and 
preserved,  the  evidence  of  a  privileged  wit- 
ness, evidence  plainly  privileged  and  evidence 
which  clearly  and  affirmatively  appears  to 
be  so  incompetMit,  irrelevant  or  immateiiid 
that  it  would  be  an  abuse  of  the  process  or 
power  of  the  court  to  eonvpel  its  production 
or  to  permit  its  introduction,  are  excepted. 
Referees,  other  officers  taking  testimony  and 
the  district  court,  are  governed  by  the  same 
rule  of  practice  in  the  wcing  of  evidence  and 
the  hearing  of  controversies  in  bankruptcy, 
where  the  reason  for  the  rule  is  much  stronger 
than  in  ordinary  suits  in  equity,  because 
many  of  the  orders  and  decrees  in  bankruptcy 
are  reviewable,  first  in  the  district  court  and 
again  in  the  court  of  appeals,  and  the  de- 
lays would  >be  intolerable  if  it  were  neces- 
saxT  for  each  court  to  remand  for  further 
teefimony  whenever  it  found  that  excluded 
eividence  should  have  been  received.^' 

196.  Boonville,  etc.,  ▼.  Blakey  (C.  C.  A., 
7th  Cir.),  6  Am.  B.  R.  18,  107  Fed.  891;  In 
re  Outterson  (D.  C,  Mass.),  14  Am.  B.  R. 
496,  136  Fed.  698. 

197.  ^isailiama  Broa  ▼.  Savage  (C.  C.  A., 
4th  Cir.),  9  Am.  B.  R.  720, 120  Fed.  497. 

198.  Designation  of  parts  of  record. —  In 
the  case  of  In  re  Hobert^aw  Mfg.  Co.  (D. 
C,  Pa.),  14  Am.  B.  R.  341,  136  Fed,  220, 
the  court  said:  "Hie  petition  of  the  Im- 
perial Woolen  Co.  upon  which  this  rule  was 
granted,  sets  forth  such  parts  of  the  record 
as  they  regard  sufficient  for  a  fuU  and  com* 
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appearances  by  the  parties^  but  it  will  be  presumed  that  the  appearances 
required  to  be  enter^  by  objecting  creditors  under  General  Order  XXXII 
were  duly  and  properly  entered  where  no  objection  thereto  had  been  urged 
in  the  court  below."*  Where  the  record  is  incomplete  the  appeal  should  not 
be  dismissed  but  the  record  should  be  completed  upon  motion  by  the  appellee 
to  compel  the  appellant  to  file  a  transcript  of  such  other  papers  and  evidence  as 
are  deemed  necessary.^**  If  it  appears  that  books  and  oAer  exhibits  cannot  be 
transcribed  or  represented  by  photographic  copies,  an  order  may  be  made  to 
present  such  books  and  exhibits  to  the  appellate  court  as  a  part  of  the  return.** 
The  certification  must  be  made  by  the  clerk  of  the  district  court  and  not  bj 
the  referee,^ 

(6)  FoECB  AND  EFFECT  OF  FINDINGS  OF  PACT. —  In  conformity  with  the 
rule  in  equity  the  circuit  court  of  appeals  will  not  interfere  with  finfiingt  of 
facts  by  lie  district  judge,  or  by  a  referee,  afl5jmed  by  a  district  court,  unless 
the  findings  are  clearly  erroneous,  or,  as  it  is  sometimes  expressed,  manifestly 
against  the  weight  of  evidence.^^     When  the  court  has  considered  conflicting 


plete  understanding  of  the  case  in  the  appel- 
late court,  and  we  are  of  the  opinion  that 
their  judgment  is  right  in  this  respect,  but 
we  know  of  no  law  which  authorizes  the 
court  from  which  an  appeal  is  taken,  to 
designate  what  records  in  the  court  below 
shall  be  certified  upon  which  the  appellate 
court  shall  determine  the  appeal ;  in  fact,  the 
judge  of  the  court  from  which  the  appeal 
is  taken  ought  not  in  the  least  to  intmere 
in  ^e  discretion  aUowed  by  the  general  terms 
used  in  the  act  of  Congress  and  rules  of 
court  in  designating  the  record  to  be  certi- 
fied in  cases  of  appeal,  as  his  judgment  is 
to  be  reviewed  and  his  opinion  of  the  im- 
portance and  relevancy  of  matters  contained 
in  ti^e  record  might  in  the  estimation  of 
counsel  for  one  side  or  the  other  be  as  faulty 
as  it  is  claimed  his  judgment  is  from  which 
an  appeal  is  taken;  and  if  an  order  of  the 
court  from  which  the  appeal  is  taken  should 
have  the  effect  of  restricting  the  record  in 
aU  cases  where  such  a  defect  had  been  made, 
there  would  be  the  possibility  of  a  feeling 
upon  the  one  side  or  the  oUier  that  they 
had  not  secured  a  fair  hearing  on  the  fuU 
record." 

199.  Shaffer  v.  Koblegard  Go.  (C.  C.  A.,  4th 
dr.),  24  Am.  B.  R,  898,  183  Fed.  71. 

SCO.  Flickinger  v.  First  N«it.  Bank  (O.  C. 
A.,  6th  Cir.),  16  Am.  B.  R  678,  145  Fed.  162. 

Cost  of  supplying  additional  matter. — 
Where  on  Uie  appeal  by  the  debtor  from 
an  adjudication  in  involuntary  proceedings 
it  appears  that  an  alleged  amount  of  evi- 
deace  in  the  case  has  not  been  inserted  in 
the  record  because  claimed  by  the  appeUant 
to  be  immaterial  on  the  appeal,  a  motion  of 
the  appellee  to  include  such  evidence  in  the 
record  wiU  be  aUowed,  with  the  reservation 
of  power  in  the  appeUate  court  to  ultimately 
determine  who  shall  pay  the  cost  incident 
to  the  supplying  of  such  additional  matter. 
Herman  Keck  Kfg.  Oo.  v.  Lorsch  (C  C.  A., 
6th  Cir.),  24  Am.  B.  R.  705,  170  Fed«  485. 


Remedy  for  incomplete  xeeord. — When  ths 
oertifieate  of  the  clerk  of  the  district  eomi 
does  not  show  that  the  record  la  a  fuU  and 
complete  record  of  the  entire  prooeediiig%  ths 
appeal  should  not  be  dismissed,  bat  if  it  does 
not  appear  by  stipulation  or  otherwise  that 
the  record  contains  all  that  is  necessary  to 
the  determination  of  the  matters  inTolvsd  ia 
an  appeal,  and  if  the  appellee  is  not  cos- 
tev*^-  mth  the  transcript  as  lUed,  he  should 
prompUy  move  the  court  to  require  the  ap- 
pellant to  complete  the  ree<Mrd  by  lllixig  a 
transcript  of  such  other  papers  in  evidence 
as  he  deems  necessary  and  pointa  out.  The 
motion  papers  should  cdiow  that  the  does- 
ments  and  proofs  desired  constitute  a  part 
of  the  record'  upon  which  tiie  judgment  of 
the  district  court  was  rendered,  and  act 
simply  that  such  documents  and  proofs  eon- 
stitute  the  original  evidence  upon  which  the 
referee  made  the  findings  which  were  sob- 
s.quentlv  reviewed  by  the  district  jadge> 
Cunningnam  ▼.  Oerman  Insurance  Bank  (€L 
O.  A.,  6th  Cir.),  4  Am.  B.  R.  102,  103  Fed. 
032. 

SOL  Herman  Keck  Mfg.  Co.  v.  Loredi  <C. 
0.  A.,  6th  Cir.),  24  Am.  B.  R.  705,  179  Fed. 
486. 

809.  Cook,  etc.  Coal  Co.  v.  Caldwdl  (a 
C.  A.,  4th  Cir.),  17  Ant  B.  R.  135,  147  Fed. 
475. 

908.  In  re  Noyes  (C.  C.  A.,  1st  Cir.),  11 
Am.  B.  R.  506,  127  Fed.  286;  Burlej^  ▼. 
Foreman  (C.  C.  A.,  1st  Cir.),  12  Am  B. 
R.  88,  139  Fed.  13;  Barton  ^oe.  ▼.  Texas 
Produce  Co.  (C.  C.  A.,  8th  Cir.),  14  Am. 
B.  R.  502,  136  Fed.  356;  In  re  Cole  (C.  C 
A.,  1st  Cir.),  16  Am.  B.  R.  302,  144  Fed. 
392;  In  re  Lawrence  (C.  C.  A.,  2d  Cir.)»  IS 
Am.  B.  R.  798,  134  Fed.  843;  Edinbni^ 
Coal  Ca  ▼.  Humphreys  (C.  C.  A.,  7th  Cir.). 
13  Am.  B.  R.  593,  134  Fed.  839;  Dodge  t. 
Norlin  (C.  C.  A.,  Sth  Cir.),  13  Am.  B.  IL 
176,  133  Fed.  363;  Canner  ▼.  Wdister  Ta^ 
per  Co.  (C.  C.  A.,  Ist  Cir.),  21  Am.  B.  R. 
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evidence  and  made  a  finding  or  decreo  it  ia  presumptively  correct  and  unlesa 
some  obvioua  error  of  law  haa  intervened  or  some  seiioua  mistake  of  fact  has 
been  made  the  finding  or  decree  must  be  permitted  to  staud.^  But  if  the 
finding  of  the  District  Judge  be  a  deduction  from  established  facts  or  uncontrB^ 
dieted  evidence^  the  Circuit  Court  of  Appeals  is  at  liberty  to  draw  its  own  in- 
ferences and  deduce  ita  own  conclusion.*"**  An  order  of  adjudication  will  be 
reversed  on  appeal  where  a  stipulation,  ib  which  all  proved  or  provable  claims 
against  the  bankrupt  are  represented,  is  £led,  asking  that  the  order  be  reversed 
and  the  appeal  di^nissed.^ 


«;z,  tea  Feil.  SlS;  in  n  Sweeoer  <C.  C.  A.,  «h 
Clr.),  21  Am.  B.  B.  SCO,  IGS  Fed.  612;  Matter  of 
Bchmld  (C.  C.  A..  Sd  dr.),  36  Am.  B.  B.  OO, 
230  Fed.  813:  Oweci  v.  Farmeri'  Bank  oi 
Abbevine  (C.  C.  A.,  4tti  Clr.),  30  Am.  B.  R.  324, 
S2S  FEd.  COS;  Matter  of  Brown  CommercUl  Or 
Co.  (C.  C.  A.,  7th  Clr.).  36  Am.  U.  B.  IS,  S27 
Fed.  3ST:  Wilson  *.  i^'ouMiieuial  Bulldlns  & 
Loan  Allocution  (C.  C.  A.,  Dth  dr.),  31  Am.  B. 
B.  444,  232  Fed.  824;  Matter  of  Pcrmell  (C.  C. 
A.,  Sd  Cli.),  Si  Am.  B.  R.  241,  214  Fed.  337: 
Detipre«  *.  Watioa  (C.  C.  A.,  Oth  Cir.),  S2  Am. 
B.  B.  40T,  2t6  Kcd.  483;  Matter  of  Pierce, 
Bptle^  *   P_lerce_Mtg.    Co.    \C.    C.   A.,   2d_  Clr.), 


1'  atato 
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394  Fed.  800:  Watchmaker  v.  Barnes  (C.  C.  A., 
lat  Clr.),  43  Am.  B.  K.  032,  200  Fod.  T83; 
Roaenberg  t.  Semple  (C.  C.  A.,  3d  Or.),  43  Am. 
B.  a.  871,  2ST  Fed.  TS:  Matter  of  Lake  Cbelan 
h»na  Co.  (C.  C.  A.,  etb  Clr.),  44  Am.  B.  R.  14. 
SSI  Fed.  4DT;  Hatter  of  Uorrlaoa  (C.  C.  A..  7th 
Clr.),  44  Am.  B.  R.  321,  SSI  Fed.  SOS.  See  alao 
Am.  B.  n.  DlB..  1  1232. 

Barlew  ar  Ondlnca  gf  (bM.— Where  the  teatl- 
(□one;  ia  cocflletlnff  and  the  flndlnea  of  fact 
«t  the  retsree  and  dlalrlct  judge  are  the  aaine, 
the  facta  wlU  not  be  laquired  lato  by  an 
appellate  court  nnieaa  there  la  plain  error.  In 
le  Dorr  (C.  C.  A.,  0th  Clr.).  28  Am.  B.  U.  BOB, 
lOe  Fed.  202;  Matter  of  Natlonnl  Pressed  Brick 
Co.  (C.  C.  A„  0th  Clr.),  33  Am.  B.  R.  S24,  212 
Fed.  S7S. 

Where  flndlnea  of  a  district  Jndfte.  that  a 
blU  of  sole  and  a  chattel  mortgiiKe  eiecated  br 
the  bankrupt  effected  a  preference,  are  baaed 
on  Inferencea  drawn  from  undlaputcd  (acta  and 
the  Btalemeuta  of  bank  officials  and  repreaenta- 
UTea,  they  will  not  bs  rerersed  merely  becanao 
the  anawer  la  rerllled  aad  a  denial  therein  la 
anpported  by  on  onth.  Lake  VlPW  Stale  Bank 
-     T ir.    f.    ^      Y(^   Qj,     ^  ^j^     g     _     ... 


Jonea  (C.  C.  A.,  Cth  Ox.),  43  Am.  B 


R.  SSI,  ! 


tn  vu-i,  14  Am.  a-  n.  uu,  isoD 

— . Nat.  Bank  t.  Swleart  (C.  C. 

A.,  Btb  Clr.t,  4S  Am.  B.  R.  102,  262  Fed.  854.    Sm 
caiea  dlKeited  Am.  Bankr.  DiK.,  |  1231. 

Bevtew  o(  dlseretleoarr  rnllns*. — In  tba  c*a« 
of  Gold  T.  South  Side  Trnat  Co.  (C.  C.  A.,  Sd 
ar.),  24  Am.  B.  K.  CIS.  179  Fed.  210.  It  was  hdd 
that  where  a  ruling  concnrred  In  by  both 
referee  and  dlatrict  judse  In  an  admlnlatrattra 
matter  Involves  tbe  eierclae  of  dlscretionarj 
power,  tha  court'a  action  ahould  not  be  Tercrited 
npoQ  appeal  UQleaa  it  clearly  appeara  wrong 
was  dooe.  This  case  waa  an  appeal  from  ua 
order  of  tbe  bankruptcy  court  couBrmlng  a 
report  of  the  referee  which  rejected  a  claim  of 
a  real  estata  broker  far  commlailons,  and  the 
court  aald :  "No  legal  llabiUty  eilated  and 
while  It  may  be  that  under  the  facta  here  dis- 
closed the  referee  might  have  allowed  com- 
pensation, Buch  allDwonce  would  bo  an  eierciss 
of    discretionary    power    and    not    an    enforce- 


the 


of   legal   right.      Indeed,    the  "c 
efenaa  conceded   at   the   argameot  In    tbla 
that  tbe  aUowance  of  thia  claim  by- the 


_-id     referee     waa     discretionary.       Such 

being  the  caie  aud  although  there  may  be  merit 
Id  the  appellaat's  conteotlon,  we  are  atrongly 
aierae  unless  It  clearly  appears  wrong  wna 
done,  to  reverae  a  rnllDg  concurred  In  by  both 
referee  and  dlatrict  Judt:c  In  any  administrn- 
tlTe  matter.  If  abnaea  tbreateo  to  creep  into 
bankruptcy  proceed  ura,  those  charged  with 
local  administration  are  in  belter  position  to 
prevent  such  abuses  than  are  appeUate  ttl- 
bnnola.  It  followa  therefore  that  In  auch  mat- 
tpm  the  court'a  action  should  not  be  rereraed 

unmistakably  wrong." 

1 ..  ,._.    dciwndent  upon  sonfllotinv 


rindlnt-    _., _.  ._ _ 

testimony,  by  a  Judge,  master  or  referee,  who 
have  seen  ond  heord  the  wltnoasea  teatify,  bnvo 
every  renBOiinble  preaumpllon  Iti  their  foTOr, 
and  ahonld  not  be  aet  aalde  or  modlfled,  Unleas 
it  clearly  appears  that  there  waa  error  or  mla- 
lake  on  their  part,  FInlayaon  v.  Barrowa  (C, 
C.  A.,  Eth  Cir.),  34  Am.  B.  R.  420,  221  Fed.  030. 

When  Ondlnga  of  dlalrlet  eourt  not  to  bs 
dlstarbcd.— An  oppeal  "as  In  equity,"  under 
section    25a    of    the    Bankroptcy    Act,   presents 


presumptively   t 
Dnleaa  an  obvIoL, 
m  la  take  of  fact  nj 


;e  of  fact  oppeora.     AUer-Wllmes  Jewelry 
Osbom  (C.  C.  A.,  8th  dr.).  36  Am,  B.  R. 


B.  R.  CIO,  2S1  Fed.  670. 

«M.  Coder  t.  Arts  (C.  C- 
Am.  B.  R,  SIS,  182  Fed.  W3.  ,i 
S3  Am.  B.  R.  1.  63  L,  Ed.  772 

iC.  C.  A.,  8th  Cir),  18  Am.  i'.. 
12;  Merchants'  Nnt.  Bank  v 
dth  dr.),  18  Am.  B.  R.  44,  H' 
T.  RIchardaoD-Itoberta  Dry  r- 
A.,  8th   Clr.).   17  Am.   B.   R.   : 


a  finding  of  fact  should 


dlacloa<>B  either 


B.  R,  101.  234  Fed.  L_.. 

ConfilctlnK  evldrncc— When  a  trial  court  has 
considered  confilctlnn  erldence,  mode  his  llnd- 
Inga  and  decree  thereon,  they  will  be  hold  by 
nppellate  courts  to  ba  presumptively  correct, 
and  unless  an  obvious  error  has  Intervened  In 
the  application  of  the  law.  or  some  serloni 
mlatake  has  been  mada  In  the  consideration  of 
the  evidence,  (ho  flndines  numt  nland.  NIehola 
V.  Elken  pt  n1.  (C.  C.  A.,  8th  Cir.),  80  Am.  B. 
R.  366,  225  Fed.  (™  '  " 

1Mb.  Waltpr  v „    .,  . 

Am.  B.  R.  IBO.  202  Fed.  75. 


1    <r.    C.   A.,  ta   Clr.),    4S 
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(7)  Effect  of  appeal  and  decision. —  Whether  an  appeal  acts  as  a  stay  on 
proceedings  in  the  court  below  is  a  question  not  often  important.  It  may  be 
obviated  by  an  application  to  the  judge  below  for  a  supersedeas.*^  When  the 
appellate  court  confirms  or  reverses  an  order  of  the  court  below  and  remands  the 
same  to  such  court,  the  court  below  is  bound  to  obey  the  mandate  and  cany  it 
into  effect  without  any  change  or  limitation.*®^ 

(8)  Costs  of  appeal. —  Costs  follow  the  practice  and  rules  of  the  court,  bot 
where,  in  an  appeal  against  a  trustee,  the  order  below  is  reversed  on  a  propodtkn 
brought  forward  by  the  appellate  court  itself,  no  costs  will  be  allowed.'^  The 
bankrupt  is  not  entitled  to  have  the  cost  of  the  transcript  and  the  printing  of  the 
record  paid  out  of  the  funds  of  the  estate  because  he  is  without  the  necessary 
means  to  defray  the  expense.'^ 


IV.  SBVIEWS  BY.  SUPREME  COURT. 

a.  From  a  circuit  court  of  appeals. — (1)  Effect  of  act  of  1915  limiting  affealb. 
— ^AU  decrees  and  judgments  of  the  circuit  courts  of  appeal  in  cases  arisisf 
under  the  bankruptcy  act  are  made  final  by  Act  of  Congress  of  January  28, 1915 
(38  Stat,  at  Large,  804,  ch.  22),  as  amended  by  Act  of  Congress,  approved  Sep- 
tember 6,  1916,  (ch.  448  of  Laws  of  1916),  as  follows:  *'  That  judgments  ami 
decrees  of  the  circuit  courts  of  appeals  in  all  proceedings  and  causes  smn^ 
under  'An  Act  to  establish  a  uniform  system  of  baniruptcy  throughout  the 
United  States, '  approved  July  first,  eighteen  hundred  and  ninety-eight,  and  in  ill 
controversies  arising  in  such  proceedings  and  causes ;  also,  in  all  causes  arising 
under  'An  Act  relating  to  the  liability  of  common  earners  by  railroad  to  their 
employees  in  certain  cases/  approved  April  twenty-second,  nineteen  hundred  and 
eight ;  also,  in  all  causes  arising  under  'An  Act  to  promote  the  safety  of  employees 
and  travelers  upon  railroads  by  limiting  the  houxB  of  service  of  employees 
thereon,'  approved  March  fourth,  nineteen  hundred  and  seven ;  also,  in  all  causes 
arising  under  '  An  Act  to  promote  the  safety  of  employees  and  travelers  upon 
railroads  by  compelling  common  carriers  engaged  in  interstate  commerce  to  ecjiup 
their  cars  with  automatic  couplers  and  continuous  brakes  and  their  loeomotiTes 
with  driving-wheel  brakes,  and  for  other  purposes,'  approved  March  seconi 
eighteen  hundred  and  ninety-three ;  and,  also,  in  all  causes  arising  under  anj 
amendment  or  supplement  to  any  one  of  the  aforementioned  Acts  which  has  been 
heretofore  or  may  hereafter  be  enacted,  shall  be  final,  save  only  that  it  shall  be 
competent  for  the  Supreme  Court  to  require  by  certiorari,  upon  the  petition  of 
any  party  thereto,  that  the  proceeding,  case,  or  controversy  be  certified  to  it  for 
review  and  determination,  with  the  same  power  and  authority  and  with  like  effect 
as  if  taken  to  that  court  by  appeal  or  writ  of  error.  *  * 

The  language  of  this  act  is  very  comprehensive,  and  embraces  prooeedings  <nd 
cases  arising  under  the  bankruptcy  act  and  controversies  arising  in  sud  p^ 
ceedings,  and  provides  that  the  judgments  and  decrees  of  the  Circuit  Court  of 
Api)eals  in  such  controversies,  proceedings,  and  eases  shall  be  final.*^ 

The  purpose  of  the  act  is  obvious.  It  is  to  relieve  the  Supreme  Court  from  the 
necessity  of  considering  cases  in  bankruptcy,  where  a  determination  is  made  by  a 
circuit  court  of  appeal,  except  when  brought  to  the  Supreme  Court  by  writ  of 
certiorari.*^    It  will  be  obeyed  that  the  Supreme  Court  may  require  the  case 


a06.  See  R.  S.,  |  1007;  CoTmffton  (Stock 
Yards  v.  Keith,  121  U.  S.  248,  30  L.  Ed.  S14; 
Adams  v.  Lane,  16  How.  148 ;  French  v.  Shoe- 
maker, 12  Wall.  86;  Hmat  ▼.  Oliver,  109 
TJ.  S.  177;  Texas,  etc.,  Co.  v.  Murphy,  111 
XT.  S.  4S8,  28  L.  Ed.  492. 

Wtthont  a  avpersedeat  an  appeal  never 
suspends  the  execution  of  an  order  nor  stops 
its  enforcements.  Matter  of  Brady  (D.  C., 
Ky.),  21  Am.  B.  K.  364,  169  Fed.  162. 

a07.  In  re  Hudson  River  Electric  Power 


Oo.  (D.  C,  K.  Y.),  25  Am.  B.  R.  87S,  IW 
Fed.  970. 

806.  In  re  Jmurdaa  (C.  C  A.,  Ist  ar.)J 
Am.  B.  R.  186,  111  Fed.  726. 

a09.  Herman  Keck  Mfg.  Go.  v.  Lorffdi  (^ 
C.  A.,  6th  Cir.),  24  Am.  B.  R.  706, 17»  W 

a09a.  Staats  Oo.  v.  Security  IVurt  and  ok'- 
Bank  (U.  S.  Sup.  01.),  39  Am.  B.  R.  31^ 

a09b.  Central  Trust  Ca  v.  Lnedei^  9^ 
U.  S.  11,  36  Am.  B.  R.  780. 
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^^  to  be  certified  to  it  for  review  and  determination,  with  the  same  power  and 
authority  as  if  taken  to  that  court  by  appeal  or  writ  of  error."  It  would  appear 
that  the  intent  was  to  limit  the  right  of  review  under  this  act  to  the  cases  in  which 
an  appeal  might  be  brought  under  §  25-b  of  the  bankruptcy  act.  In  this  view, 
many  of  the  determinations  of  the  Supreme  Court  under  tibat  section  are  now 
applicable.  The  practice  on  review  will  be  that  prescribed  where  writs  of  cer- 
tiorari are  issued  out  of  the  Supreme  Court.  It  may  be  useful  to  retain  references 
to  former  cases  on  appeal  to  the  Supreme  Court,  and  for  that  reason  we  have 
included  the  following  paragraph  as  to  appeals  to  the  Supreme  Court. 

(2)  FoRMBB  APPEAiiS  TO  SuPREMS  CouBT. —  Under  the  law  as  it  existed  prior 
to  the  act  of  January  28, 1915,  above  referred  to,  appeals  to  the  Supreme  Court  of 
the  United  States  were,  in  bankruptcy,  limited  by  §  25-b  of  the  act  to  controver- 
des  on  claims  of  over  $2,000,'^^  where  a  Federal  question,  so-called,  is  involved, 
or,  if  no  such  question  is  involved,  where  a  justice  of  that  court  has  certified  that 
the  decision  of  the  question  in  controversy  **  is  essential  to  the  uniform  construe- 
tion  of  the  act  throughout  the  United  States."  *^^  In  the  absence  of  a  certificate 
an  appeal  from  a  decision  of  a  circuit  court  of  appeals  allowing  or  rejecting  a  claim 
where  the  amount  in  controversy  exceeds  $2,000,  may  not  be  taken  unless  a 
Federal  question  of  the  kind  described  in  §  237  of  the  Judicial  Code  is  involved.*** 
Sections  239-241  of  the  Judicial  Code,  providing  for  appeals  and  writs  of  error 
from  circuit  court  of  appeals  to  the  Supreme  Court  have  no  relation  to  the 
revisory  power  conferred  by  §  24-b  of  the  bankruptcy  act  and  parties  having 
dected  to  litigate  in  such  court  under  these  sections,  the  proceedings  terminate 
there  unless  the  case  is  one  arising  under  §  25-b  and  is  properly  certified  to  the 
Supreme  Court  as  therein  required.*"  Under  the  Juc&cial  Code  the  jurisdic- 
tional  amount  is  $1,000 ;  under  §  25-b  it  is  $2,000 ;  of  course  the  two  cannot  stand 
together.  If  the  case  relates  to  establishing  a  lien  on  real  property,  and  involves 
a  question  which  might  arise  independently  of  a  proceedinj^  in  bankruptcy,  it  is 
appealable  to  the  Supreme  Court  under  the  above  sections  of  the  Judicial  Code."* 
If  the  appeal  is  from  a  decision  allowing  or  rejecting  a  claim  offered  in  proof 
in  bankruptcy  the  jurisdiction  conferred  by  the  bankruptcy  act  is  exclusive.*** 
Authority  to  appeal  from  an  order  disallowing  a  claim  in  bankruptcy  pro- 
ceedings must  be  found  in  the  provisions  of  the  bankruptcy  act,  since  the  modes 


810.  The  plain  purport  of  the  act  seems  to 
limit  an  appeal  by  a  certificate  of  a  justice 
of  the  Supreme  Court  to  a  claim  in  contro- 
versy which  exceeds  the  sum  of  $2,000.  See 
Hutchinson  v.  Otis  (C.  C.  A.,  1st  Clr.),  10 
Am.  B.  R.  276,  123  Fed.  14;  Barrie  t.  Barrie, 
5  Row,  (U.  S.)  103;  Gordon  ▼.  Ogden,  3 
Pet.  (U.  S.)  33. 

811.  Federal  question  Involved.— Where  the 
appellant  insisted  upon  a  oonstruction  of  the 
bankruptcy  •act  which  would  defeat  the  lioi, 
and  the  construction  contended  for  hy  appel- 
lee would  give  it  ralidity,  a  construction  of 
the  hankruptcy  act  was  directly  involved  in 
the  determination  of  the  question  as  to  the 
validity  of  said  lien,  and  the  judgment  of 
the  Circuit  Court  of  Appeals  was  appealable 
to  this  court  under  section  25-b.  Coder  v. 
ArU  (Sup.  Ct.),  22  Am.  B.  R  1,  213  U.  S. 
223.  63  L.  Ed.  772. 

]>etennination  of  qnestion. —  The  question 
whether  a  case  arises  under  the  laws  of  the 
United  States,  so  as  to-permit  an  appeal  to 
the  Supreme  Court  from  a  judgment  of  the 
Circuit  Court  of  Appeals,  most  be  detenoined, 
not  on  questions  which  may  ha;?e  arisen  or 
winch  might  arise  in  the  subsequent  progress 
of  the  case,  but  upon  the  grounds  of  juri» 
dletion  set  forth  in  the  petition.    Lovell  T. 


Newman  &  Son,  227  U.  S.  412,  29  Am.  B.  R. 
482,  67  L.  Bd.  577. 

Claim  for  damages  on  breach  of  contract. — 
A  decision  of  the  Circuit  Court  of  Appeals 
that  a  claim  for  damages  for  an  anticipatory 
breach  of  contract  caused  by  bankruptcy  is 
provable  but  that  the  damages  should  be 
limited  to  six  months  after  filing  the  petition 
because  the  contract  was  mutually  obligatory 
for  that  period  only,  does  not  invc^ve  a 
Federal  question,  and  is  not  appealable  under 
section  25-b  (1)  of  the  Bankruptcy  Act. 
Central  Trust  Co.  of  111.  v.  Chicago  Audi- 
torium Assoc.,  240  U.  S.  681,  36  Am.  B.  R. 
679. 

818.  Central  Trust  Co.  of  Xllinois  ▼.  Chi- 
cago Auditorium  Assoc,  240  U.  S.  681,  36 
Am.  B.  R.  679. 

818.  Hutchinson  v.  (His  (C.  C.  A.,  1st 
dr.),  10  Am.  B.  R.  276,  123  Fed.  14;  West- 
em  Tie  A  Timber  Co.  ▼.  Brown,  196  U.  S. 
502, 13  Am.  B.  R.  447,  40  L.  Bd.  671;  Lucius 
▼.  Cawthom-Coleman  Co.,  196  U.  8.  149,  18 
Am.  B.  R.  696,  49  L.  Bd.  425. 

814.  Hobbs  y.  Head  A  Dowst  Cow  (O.  O.  A., 
1st  Cir.),  27  Am.  B.  R.  484,  191  Fed.  811. 

816.  Hutchinson  v.  Otis  (0.  C.  A.,  IH 
Cir.),  10  Am.  B.  R.  876,  183  Fed.  14. 
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of  leview  of  questions  arising  in  steps  in  bankruptcy  piooeedings,  Ibeiem 
apecifically  provided  for,  are  exclusive.  An  order  of  file  district  court  allow- 
ing an  exemption  in  bankruptcy  proceedings  is  not  a  ^  final  decision  allowisg 
or  rejecting  a  claim,''  within  the  meaning  of  subsection  h^  and  an  appeal  from 
a  decision  of  the  circuit  court  of  appeals  in  respect  thereto  does  not  lie  to  the 
Supreme  Court^*^  No  appeal  lies  from  a  judgment  of  the  circuit  court  of 
appeals,  affirming  a  judgment  refusing  to  grant  a  discharge.'^  The  decision 
allowing  or  rejecting  the  claim  must  be  finaL  A  referee's  order  disaUowicz 
a  daim  '^  for  the  present "  so  as  to  permit  the  daimant  to  vote  for  a  trustee 
without  prejudice  to  the  claimant's  right  to  present  the  daim  tiiereafter  is  not 
a  final  decision  allowing  or  rejecting  a  daim  so  as  to  permit  an  appeal  to  be 
taken  to  the  Supreme  Court.  An  objection  to  the  want  of  proof  of  an  ad 
of  bankruptcy  which  was  not  raised  in  the  court  below  may  not  be  raised  for 
the  first  time  on  appeal.**^ 

b.  Practice^ —  The  practice  on  appeal  to  the  Supreme  Court,  as  regelated  by 
General  Order  XXXVI  (2)  (8)/^  is  now  abrogated  by  the  act  of  Januaiy 
28,  1915,  which  prohibits  appeals  from  determination  of  circuit  courts  of 
appeals,  and  authorizes  reviews  of  such  determination  under  writs  of  certioniii 
An  appeal  from  a  final  order  of  the  circuit  court  of  appeals  affirming  an  ordff 
allowing  a  claim  was  required  to  be  taken  within  30  days  after  the  making  of 
the  order,  as  required  by  General  Order  XXXYI,  and  such  time  cannot  be 
extended  by  filing  a  petition  for  a  rdiearing.^    The  record  must  oontaia 

816.  Tefft,  Weller  ft  Co.  ▼.  Munrari,  222 
U.  S.  114,  27  Am.  B.  R.  388,  66  L.  Ed.  118. 

tt7.  Holden  y.  Stratton,  191  U.  8.  115,  10 
Am.  B.  R.  786,  48  L.  Ed.  116;  SmaUey  t. 
Langemour,  196  U.  S.  08,  18  Am.  B.  R.  692, 
49  L.  Ed.  400. 

Sia  James  y.  Stone  k  Co.,  227  U.  S.  410, 
29  Am.  B.  R.  476,  67  L.  Ed.  578. 

819.  Duryea  Povrer  Co.  y.  (StenilMrgli,  218 
U.  8.  299,  25  Am.  B.  R.  66,  64  L.  Ed.  1047. 

Order  aUowing  or  rejecting  a  daim. — 
Where  the  district  court  made  an  order, 
which  was  not  appealed  from,  directing  that 
the  daim  of  ibai^rupt's  president  should  be 
postponed  to  the  claim  of  interyener,  and, 
subsequently,  an  order  was  made  that  the 
diyidend  on  said  claim  be  ^aid  to  the  inter- 
yener, whidi  order  was  reyiewed  by  the  Cir* 
euit  Court  of  Appeals  where  the  controyersy 
was  limited  to  a  complaint  as  to  the  mode  of 
distribution,  no  issue  being  raised  or  con- 
tention made  as  to  the  prior  order,  hdd  that 
the  question  whether  the  prior  order  was 
correctly  interpreted  by  the  referee  and  dis- 
trict court  in  the  distribution  directed  by 
the  subsequent  administratiye  order  was  not 
one  concerning  the  allowance  or  rejection  of 
a  daim  but  was  a  matter  arising  in  the 
administration  of  the  bankrupt  estate,  which 
the  8ttpreme  Court  was  not  empowered  to 
reyiew.  Wynkoop,  Hallenbeck,  Crawford  Co. 
y.  Oaines  (U.  S.  6np.  Ct.),  227  U.  8.  4,  29 
Am.  B.  R.  869,  67  L.  Ed.  891. 

880.  Armstrong  y.  Femandes,  208  U.  S. 
824,  19  Am.  B.  R.  746,  62  L.  Ed.  614,  holding 
that  where  the  only  question  contested  bdow 
was  whether  or  not  the  aUeged  bankrupt  waa 
a  person  engaged  chiefly  in  agricultnn»  and 


the  opposinff  creditors  make  no  objection  to 
the  want  of  proof  of  the  act  of  bankroptc; 
alleged,  an  oojection  first  raised  on  appnl 
that  other  findings  diould  haye  teen  mtde  ib 
respect  to  the  act  of  bankruptcy  eomei  too 
late.  As  to  objections  first  raised  on  appoL 
see  Frank  y.  volkommer,  206  U.  S.  521  H 
Am.  B.  R.  806,  61  L.  Ed.  911.  See  alao  Wool 
y.  WUbert's  Sons  Shingle  ft  Lomber  Co, 
226  U.  8.  884,  29  Am.  B.  R  220,  67  L  Ed 
264,  holding  that  an  objection  not  made  it 
the  court  bdow  and  not  assigned  is  cfftr 
on  appeal  to  the  United  States  Supra* 
Court,  will  not  be  passed  upon  by  the  latti' 
court. 

881.  See  Mueller  y.  Nug^t,  184  U.  &  1.  T 
Am.  B.  R.  224,  46  L.  Ed.  405,  for  metnnc 
of  this  general  order.  For  forms,  see  any  of 
works  on  Federal  practice,  for  inatawj 
Dest/s  Federal  Procedure,  9th  Bd.,  Vol  I*. 

888.  Conboy  y.  First  Natl  Bank,  203  C  & 
141,  16  Am.  B.  R.  778,  51  L.  Ed.  1»  I" 
the  case  of  Hobbs  y.  Head  ft  Dowst  Co.  (^ 
C.  A.,  1st  Cir.),  27  Am.  B.  R.  484.  191  Fd. 
811,  it  was  hdd  that  the  Umit  <rf  SO  da^ 
prescribed  in  the  General  Order  oidy  appli* 
to  appeals  taken  expressly  under  the  Bav* 
ruptcy  Act. 

Time  for  taking  appeaL— The  time  vitkA 
which  an  appeal  to  the  United  SUtes  ^ 
preme  Court,  under  section  7  of  the  Act  oc 
March  8,  1891,  must  be  taken,  is  one  rttr. 
the  thirty-day  limiUtion  contained  in  aeftioa 
7  being  applicable  only  to  appesk  thereundtf 
to  the  Circuit  Court  of  Appeals.  UnJ^J 
States  Fidelity  ft  Guaranty  Co.  y.  Braf.^ 
U.  &  206,  28  ASL  B.  R.  807,  66  L.  Ed.  10b>* 
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the  findings  of  f aet  and  conclnaiana  of  law  of  the  court  below  as  required 
by  General  Order  XXXVI  (S),  otherwise  the  appeal  will  be  dismissed; 
the  omission  may  not  be  supplied  by  reference  to  tiie  opinicm  of  the  court 
below.'^  One  who  contemplates  an  appeal  to  the  Supreme  Court  should 
make  a  request  for  findings  of  facts  before  ibe  decree  of  the  circuit  court  of 
appeals  is  entered.*^  Tbe  rule  that  where  two  courts  have  concurred  in 
findings  of  fact  the  Supreme  Court  will  accept  those  findings  unless  clear  error 
is  showuy  will  always  be  applied.'^  The  general  order  is  limited  to  cases 
where  ei^er  party  is  entitled  to  take  an  appeal  to  the  Supreme  Court  under 
the  bankruptcy  act;  it  is  therefore  limited  in  its  application  to  appeals  in 
respect  to  claims  of  the  required  amount;  it  has  no  reference  to  appeals  and 
ixmtroversies  arising  in  bankruptcy  proceedings  which  are  appealable  to  the 
Supreme  Court  under  the  Judicial  Code;  in  such  a  case  ihe  requirement  as 
to  special  findings  of  fact  and  condusions  of  law  does  not  apply.^^  A  judg- 
ment that  a  person  is  not  a  bankrupt  on  a  verdict  by  the  jtiry  in  the  trial  of 
the  cause,  is  reviewable  in  the  Supreme  Court  only  by  writ  of  error.*^  This 
method  of  reviewing  the  judgment  of  a  circuit  court  of  appeals  is,  because 
of  the  limitations  hedging  it  in,  very  rare. 


V.  no  APPIAL  BOHD  BIQUIBBD  OF  TBUSIKE  WHO  APPSAL8. 

The  words  of  the  statute  are  clear.  Appeal  bonds  are  required  from  all 
appellants  save  trustees.  Appeal  bonds  are  not  required  on  petitions  to  revise. 
It  would  seem  that  this  subsection  applies  also  to  writs  of  error  from  the 
highest  courts  of  the  State.  It  does  not^  however,  relieve  a  trustee  from  the 
obligation  to  give  such  a  bond  as  is  required  by  the  Bevised  Statutes  of  any 
litigant  where  supersedeas  is  desired.*^^ 


VL  CESTIFICATE  AND  CBSTIOSASL 

a.  Oortiflcates  to  flie  Supreme  Court.—  The  reference  as  to  certification  to 
the  Supreme  Court  is  clearly  to  the  Evarts  act  (now  Judicial  Code,  §§  239- 
241).^  This  power  may  be  exercised  by  either  a  circuit  court  of  apii^s  or 
a  district  court      If  from  the  district  court,  the  question  certified  must  be 


sis.  Chapman  v.  Bowen,  207  U.  S.  89,  18 
Am.  B.  R.  844,  62  L.  Ed.  116.  Ab  to  practice 
in  eighth  circuit,  see  Gentnry  Savings  Bank 
V.  Bobert  Moody  ft  Son  (C.  O.  A.,  8th  dr.), 
31  Am.  B.  B.  686,  200  Fed.  776. 

Requeat  for  flndinga. —  Where  an  appeal  to 
the  United  State  Snpreme  Court  is  contem- 
plated, a  auggeation  of  such  intention  should 
he  made  to  the  Circuit  Court  of  Appeals  at 
the  argument^  ao  that  such  court  may  render 
separate  flndbigs  of  fact  and  conclusions  of 
law  thereon,  as  provided  in  General  Order 
Ko.  36.  Lumpkin  ▼.  Foley  (C.  C.  A,  6th 
Cir.),  29  Am.  B.  R.  673,  204  Fed.  372.  See 
also  Knapp  t.  Milwaukee  Trust  Co.  (C.  C.  A, 
7th  CIr.),  20  Am.  B.  R.  671,  162  Fed.  675. 

224.  Washington  v.  Teamey  (C.  C.  A,  4th 
Cir.),  28  Am.  B.  R.  633,  197  Fed,  307. 

226.  Pitge  ▼.  Rogers,  211  U.  S.  675,  21  Am« 
B.  R,  496,  53  L.  Ed.  332;  Greey  ▼.  Docken- 
dorff,  231  U.  S.  513,  31  Am.  B.  R.  407,  58 
L.  Ed.  339. 

226.  In  re  Standard  Telephone  ft  Electric 
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Co.,  216  U.  S.  646,  24  Am.  B.  R.  761,  64  L. 
Ed.  610,  in  which  case  it  appeared  that  a 
trustee  in  hankrujptey  had  filed  a  petition  to 
aeU  aU  the  stock-in-trade  and  other  property 
of  the  hankmpt  and  the  appeliaat  had  in- 
tervened to  estabUsh  the  lien  of  a  chattel  mort- 
gage on  each  propertj  to  be  satisfied  out  of 
the  proceeds  of  sale  and  the  validity  of  such  a 
mortgage  had  been  attacked  by  the  trustee;  It 
was  held  that  the  controversy  was  one  arising 
In  a  bankruptcy  proceeding,  and  the  procedure 
upon  appeal  was  the  same  as  In  like  cases  under 
the  court  of  appeals  act  of  1891  (Judicial  Code. 
II  289-241),  and  no  special  findings  of  fact  and 
conclusions  of  law  are  required  since  General 
Order  XXXVI  does  not  apply  to  such  a  case. 

tt7.  Grant  Shoe  Co.  t.  Laird  Co.,  208  U.  8. 
602,  17  Am.  B.  B.  1,  62  L.  ISd.  202;  BUlott  T. 
Toeppner,  187  U.  8.  827,  884,  0  Am.  B.  R.  60,  47 
L.  Bd.  200. 

tt7a.  Pacific  Coast  Casualty  Co.  ▼.  Harrey 
(C  C.  A..  »th  Cir.).  42  Am.  B.  B.  188,  280  Fed. 


228.  The  act  of  March  8,  1881,  was  revised  In 
Judicial  Code,  In  effect  January  1,  1812. 


eio 


Appeals  and  Writs  of  Ebbob. 


[§8i^i 


after  final  judgment,^^  and  one  of  judisdiction.'*^  The  certificate  is  a  matter 
of  right,  provided  a  jurisdictional  question  has  been  decided.  If  from  it 
circuit  court  of  appeals^  anj  question  on  which  the  court  desires  isstrnctkn 
may  be  certified  up ;  but  the  certificate  is  discretionaij.  It  seems  also  M 
here  a  final  judgment  is  not  necessary.^^  Such  certificates  bring  up  oalj 
questions  of  law.''^  The  practice  and  precedents  are  already  numero^" 
tiiough  there  are  few  cases  which  originated  in  bankmptqr. 

b.  Writs  of  certiorari  from  the  Supreme  Court.- Here  again  the  refenwe 
is  to  the  Evarts  act.  Such  a  wnt  (a)  can  be  directed  to  the  ciicoit  court  of 
appeals  only,  and  (b)  may  be  asked  only  in  those  cases  where  the  nltimiie 
decision  of  that  court  is  finaL  While  the  Supreme  Court  has  often  dif* 
claimed  an  intention  to  use  this  writ,^^  it  has  grown  quite  common.  Ik 
statute  gives  the  court  a  wide  discretion  as  to  time,^"^  but,  as  a  rnle^  sad  i 
writ  should  not  be  asked  until  a  final  decision  is  had  below.  The  applieatioB 
is  by  petition  to  the  Supreme  Klfourt,  accompanied  by  a  printed  record  of  d» 
case,  and  the  question  on  which  the  writ  is  desired  is,  after  due  notice,  iDO?ei 
on  a  motion  day  and  submitted  by  written  briefs.  The  effect  of  the  writ,  if 
granted,  is  to  remove  the  question  to  the  Supreme  Court ;  and  it  is  then- 
after  proceeded  with  there,  as  if  brought  up  on  an  appeaL^'^  The  preoedenfc 
on  certiorari  under  the  Evarts  act  (now  Judicial  Code,  §§  239-241)  iff 
already  numerous  and  may  be  consulted  with  profit'*'  Where  a  mandate 
has  issued  from  the  Supreme  Court  directing  the  district  court  to  modify  its 
decree  in  accordance  with  the  Supreme  Court's  opinion,  a  peremptoij  bub- 
damns  may  issue  from  the  circuit  court  of  app^s  eiifor<nng  obedience  of 
such  mandate.^^  But  a  writ  of  mandamus  is  no  proper  substitute  for  a  writ 
of  error,  and  mandamus  will  not  lie  to  compel  a  court  of  bankruptcy  to  dismis 
proceedings  in  bankruptcy  against  an  allied  bankrupt  on  the  ground  ^t 
the  petition  in  bankruptcy  failed  to  show  that  the  alleged  bankrupt  was  subject 
to  the  jurisdiction  of  the  court.^** 

286.  Hubbard  ▼.  Todd,  171  U.  S.  47i « 
L.  Ed.  £46. 

8S7.  American  Conat.  Co.  t.  Jackiaiw 
etc.,  148  U.  S.  872,  87  L.  Bd.  486;  UtOi 
Bew  V.  U.  S.,  144  U.  S.  47,  36  L  Ed  S«; 
Chicago,  etc,,  v.  Osborne,  146  U.  S.  354. 9 
L.  Ed.  1002.  For  forms  see  Desty's  Fedcnl 
Procedure,  9th  ed.,  VoL  IV. 

aS8.  Ex  parte  Chicago  Title  ft  Trust  C» 
(C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  848, 1* 
Fed.  742.  See  Kyle  v.  Hanmond  (C.  C.  £ 
Ist  Cir.),  34  Am.  B.  B.  647,  192  Fei  » 
in  which  it  was  held  that  where  t  pf^i^ 
to  review  a  decision  in  banknptey  u  ^ 
missed  by  the  Circuit  Coort  of  App«l>  r 
want  of  iurisdiction  the  remedy  of  the  p^ 
tioner  is  by  i^[>plicaticii  to  the  SoprflDM  C(sn 
for  writ  of  mandamns  or  eertiortri,  aid  ■* 
'by  application  for  leaTS  to  appcsl  to  v 
Supreme  Court.  . 

S88.  Matter  of  Biggs,  214  U.  &  9,  ttia* 
B.  R.  7eO,  66  L.  Ed.  887. 


I  Bardes  ▼.  Bank,  176  U.  S.  626,  8  Am. 
B.  R.  680,  44  L.  Ed.  261;  Tefft,  ^eUer  ft 
Co.  T.  Munsuri,  222  U.  S.  114,  27  AnL  B.  R. 
388,  66  L.  Ed.  118. 

880.  First  Nat'l  Bank  of  Denver  y.  Klug, 
186  U.  S.  202,  8  Am.  B.  R.  12,  46  L.  Ed.  1127; 
Columbia  Iron  Works  ▼.  National  Lead  Co. 
(C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  840,  127 

Ped.  99.  See  also  Van  Wagenen  ▼.  Sewall, 
160  U.  S.  869,  40  L.  Ed.  460;  Maynard  ▼. 
Hecht,  161  U.  S.  324;  KcLish  ▼.  Roff,  141 
U.  S.  661,  36  L.  Ed.  898. 

881.  Duff  V.  Carrier,  65  Fed.  433. 
888.  Warner  y.  New  Orleans,  167  U.  S.  467, 

42  L.  Ed.  239;  Cross  y.  Evans,  167  U.  8.  60, 
42  L.  Ed.  77. 

888.  For  instance,  Columbus  Watch  Co.  v. 
Bobbins,  148  U.  S.  266,  37  L.  Ed.  443.  For 
forms,  see  Desty's  Federal  Procedure,  9th  ed.. 
Vol.  IV. 

884.  See  Forsyth  v.  Hammond,  166  U.  6. 
606,  41  L.  Ed.  1095. 

886.  Compare  Hie  Conqueror,  166  U.  8. 
110,  41  L.  Ed.  937. 


SECTION   TWENTY. SIX. 


ABBITRATION  OF  CONTROVERSIBS. 

§  26.  Arbitration  of  Oontrovendes. —  a  The  trustee  may,  pnrsnaiit 
to  the  direction  of  the  court,  submit  to  arbitration  any  controversy 
arising  in  the  settlement  of  the  estate. 

b  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one  by 
the  trustee,  one  by  the  other  party  to  the  controversy,  and  the  third 
by  the  two  so  chosen,  or  if  they  fail  to  agree  in  five  days  after  their 
appointment  the  court  shall  appoint  the  third  arbitrator. 

c  The  written  finding  of  the  arbitrators,  or  a  majority  of  them,  as 
to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like  force 
and  effect  as  the  verdict  of  a  jury. 


Analogous  proTidona:    In  U.  S.:    Act  of  1867,  |  17.  R.  S.,  %  5061;  Act  of  1800,  §  43. 

In  Bnc.:    Act  of  1«83,  I  57  (6). 

In  Can.:    None. 
iSroM-Ref^rencet:     To  the  Uw:     Jurisdiction  of  court  of  bankruptcy  to  determine  contro- 
Tersiea,  §§  Z  {7),  23. 

Compromise  of  oontroverales,  |  27. 
To  the  General  OvAm:     Application  to  submit  controversies  to  arbitrators,  XXXIII. 


SYNOPSIS  OF  SBCTIOK. 
ARBITRATION    OF    C01VTR0VEIMIE9. 


I.  Arbitratkm,  611. 

a.  In  general,  611. 

b.  Scope  and  pro/cUoey  612. 
n.  Arbitrators,  How  Chosen,  612. 

ni.  Effect  of  Arbitration,  612. 


I.  ABBITRATION. 

a.  In  generaL—  Under  snbBection  a  of  this  section,  "  any  controversy  arising 
in  the  settlement  of  the  estate,''  may  be  submitted  to  arbitration.  General 
Order  XXXIII  controls  as  to  the  application  for  the  submission  of  such  a 
oontroversy  to  arbitration. 

t«l] 


612  AbBITBATION  of  GoNTBOVXB8IX8.  L§  2i 

b.  Boope  And  praotioe^—  This  section  provides  a  means  to  jndgmait  I7  Iif 
judges.  It  resemUes  a  similar  practice  in  most  of  the  States;  and  is  sraikd 
of  as  rarely.  Under  the  English  law,  no  applicaticm  to  court  is  neoesBin: 
the  trustee  may  sufamit  to  arbitration,  if  the  committee  of  inspection  oonsent^ 
With  TUB,  the  direction  of  the  court  must  first  be  obtained.  The  piooeediiif 
is  initiated  by  a  petition,  which  should  specify  ''  the  subject-matteEr  of  tlie 
controversy  and  the  reasons  why  the  trustee  thinks  it  proper  and  most  for  tk 
interest  of  the  estate  that  the  controversy  should  be  settled  by  arbitration  or 
otherwisa'' *  Both  the  law  and  general  orders  aro  silent  as  to  what  uotittii 
required;  the  analogies  of  the  statute  suggest  the  same  notice  as  that  rapiinl 
on  the  settlement  of  controversies.'  The  notice  should,  however,  tab  Ae 
form  of  an  order  to  show  cause.  The  granting  of  the  order  is  diacretioDaij. 
Under  the  former  law,  it  could  not  be  addressed  to  the  register.^  Now  iten^ 
and  almost  invariably  will  be,  to  the  referee.^ 

n.  ASBITSATOSS,  HOW  CHOSSV. 

Subsection  h  provides  the  method  of  choosing  arbitrators.  The  stetolt 
requires  no  elucidation.  It  is  construed  strictly.  The  arbitrators  must  b 
chosen  in  one  of  the  ways  indicated,  or  their  finding  will  be  set  asid&*  Onee 
chosen,  ibe  practice  thereafter  should  conform  to  that  on  aibitraticms  in  tb 
State  courts.  The  inquiry  is  necessarily  somewhat  informal,  but  the  finding 
must  be  reduced  to  writing  and  signed  by  the  arbitrators^  or  a  majority  d 
them.^  It  diould  be  filed,  not  with  ^  roferee^  but  in  Ihe  district  court  deik'i 

offioa  

IIL  EFFECT  OF  ABBIXSAIIOV. 

The  findings  when  filed  become  in  effect  the  verdict  of  a  jury.  Theyneel 
not  be  f ormallv  approved  by  the  court.  But  they  may  be  set  aside  by  ^ 
district  judge;^  they  aro  also  subject  to  review  in  the  same  way  a  verdict  ii 
If  not  set  aside  by  the  judge  or  on  appeal,  the  findings  are  res  odjuXtA 
on  all  parties  to  the  proceeding,  even  in  a  collateral  action.* 

1.  Bng.  Act  of  18S3,  |  67(6).  246,  97  Fed.  922.     See  sko  Li  n  DOiUa 

a.  General  Order  XXXm.  Fed.  Gas.  3,886. 

a.  See  Bankr.  Act,  |  68-«(7).    Note,  alio,  7.  Bankr.  Act,  i  2S-e.                       ,  . 

In  re  Hoole,  8  Fed.  496.  a  In  re  McLam  (D.  O,  Vt),  8  Aa.  &» 

4.  In  re  GraTee,  Fed.  Gas.  6,709.  246,  97  Fed.  922. 

6.  Bankr.  Act,  I  38-a(4) .  8.  JolmMn  v.  WctdBB,  19  K.  B.  B.  IK- 

5.  In  re  McLam  (D.  C,  Vt),  3  Am.  B.  fi. 


SECTION  TWENTT-8EVEN. 


COMFROMISBS. 

§  27.  Ctompromises.—  a  The  trustee  may,  with  the  approval  of  the 
court,  compromise  any  controversy  arising  in  the  administration  of 
the  estate  upon  such  terms  as  he  may  deem  for  the  best  interests  of 
the  estate. 

Aaalcfgoiis  proviiioiii:    In  U.  S.:*    Act  of  1M7,  |  14,  H.  S.,  |  5061;  Act  of  1841,  |  11. 
In  Bng.:    Act  of  1883.  §  57  (7). 
In  Can.:    Act  of  1919,  §  20. 
CnMa-ief^Tences:     To  thi  Uw:     Power  of  bankruptcy  court  to   determine  eontroyeni6a» 
I  2  (7). 
C6mpo«itionB,  eonfinnation  and  setting  aside,  ||  12,  13. 
Arbitration  of  controTersies,  |  26. 
Notice  to  creditors  of  proposed  compromise,  §  58-a(7). 
T^  tht  General  Oidera:    Compounding  or  settlement  of  claims  or  debts,  ZXVIIL 
Application  bj  trustee  to  settle  or  compound  claims  or  debts^  XXXm. 


SYNOPSIS  OF  SECTION. 
GOMPROMMBS. 


I.  CompramiseSi  613 

a.  Scope  of  eeetian,  618 

b.  PracHee,  614 

e.  Approval  of  cowlj  614 


I.  COKPROKISSS. 

a.  8eope  of  leetion.— This  section  shonld  not  be  confused  with  §  12  on 
compositions.  It  is  intended  to  supply  a  summary  and  inexpensive  way  of 
settling  questions  arising  in  the  administration  of  bankrupt  estates.  It  is 
most  often  used  in  connection  with  contests  on  claims  filed  against  the  estate, 
or  the  contested  collections  of  claims  due  the  estate.  It  cannot,  of  course,  be 
resorted  to  where  the  matter  in  controversy  is  the  right  to  a  discharge.  But 
any  controversy  arising  in  the  administration  of  the  estate  may  be  compro- 
mised.^ There  is  no  authority  to  compel  dissenting  creditors  of  a  bankrupt 
corporation  to  give  up  their  existing  claims  and  in  their  stead  to  accept  stock 
in  a  new  corporation  to  be  formed  to  take  over  all  the  assets  of  the  bankrupt, 
and  to  assent  to  many  other  provisions  such  as  are  usually  contained  in  a 
contract  of  reorganization,  even  though  such  a  plan  may  seem  desirable  and 
the  usual  course  of  administration  is  certain  to  result  in  a  heavy  loss.^ 

1.  In   re   Northampton   Portland   Cement  Co.  Matter  of  Goldman  Brothers   (D.  C.   Pa.).  30 

(D.  C.»  Pa.),  20  Am.  B.  R.  065,  179  Fed.  728.  Am.  B.  R.  08.  241  Fed.  880. 

It  is  an  unsettled  question  whether  the  term  2.  In    re   Northampton    Portland   Cement   Co. 

"controversy"  has  any  application  to  a  yolun-  (D.  C,   Pa.),  25  Am.  B.   R.  060,  179  Fed.  720; 

tary  offer  by   the   bankrupt  to   pay   a   sum   of  In  re  Woodend  (D.  C,  N.  Y.),  12  Am.  B.  R.  768. 

money  to  the  trustee  In  satisfaction  of  a  larger  133   Fed.  098;   Matter  of   Prudential   Outettlng 

amount  due,  the  trustee  being  willing  to  accept  Co.  <D.  C,  N.  Y.),  41  Am.  B.   K.  021.  250  Fed. 

such    voluntary    payment   In   full    satisfaction.  004. 


au 


COICPBOMISK. 


[S«. 


I 

b.  Ptaetioe.— Here  eiao  the  prooeeding  is  iTiitiated  hj  a  petition,  wliieli 
may  be  made  by  the  trustee,  ibe  bankrupt,  or  a  creditor.'  It  ahould  be  filed 
willi  the  referee,  if  the  case  has  been  referred.  The  sabject-matter  of  Ae 
controversy  and  the  reasons  why  there  should  be  a  compromise  must  be  dedj 
and  distinctly  set  f orth.^  The  referee^  on  the  filing  of  sncb  a  petition,  sed 
a  day  and  place  for  the  hearing  and  gives  notice  to  all  creditors  and  penoiis 
interested,  in  the  usual  way.*^  The  notice  should  also  contain  a  directioD  to 
show  cause  why  the  proposed  compromise  should  not  be  allowed.  The  hetiiiig 
is  before  the  referee,  not  the  judge,  and  conforms  to  like  hearings  on  similtr 
notice  or  order. 

0.  Approval  of  oonrt.^— •  The  compromise  must  be  '^  with  the  approval  of  &e 
court,^'  which  means  that  even  the  action  of  the  creditors  on  the  propoadoB 
is  not  final.^  The  court  will  ordinarily  approve  a  compromise  which  lesnlti 
in  an  increase  of  the  assets  of  the  estate  and  will  prove  beneficial  to  tin 
creditors,  but  it  will  not  sanction  such  compromise  if  coupled  with  an  ap» 
ment  not  to  furnish  evidence  in  a  criminal  prosecution  against  the  banbapt, 
or  in  any  way  to  stifle  sudi  prosecution.^  A  minority  of  Vie  creditors  will  ui 
be  permitted  to  prevent  a  compromise  of  an  action  against  the  estate,  wbere  it 
appears  that  the  defense  would  probably  be  unsuccessful,  delay  the  settlanat 
of  the  estate  and  add  materially  to  the  cost  of  administration,  unless  loeli 
creditors  indemnify  the  estate.^  The  referee  may  disapprove  the  action  of 
creditors.  His  decision  may  be  reviewed  by  the  district  judges  on  proper 
and  timely  application.*      Compromises  are  often  agreed  to  infoimiJlT  tt 


t.  Q«neral  Order  XXVIII. 

4.  Compare  General  Order  XXXIII. 

6.  Though  the  general  order  aeems  to  leave 
the  kind  and  duration  of  the  notice  to  the 
referee,  It  Bhould  be  bj  publication  and  maU- 
Ing  and  a  ten  days*  notice.  See  Bankr.  Act, 
I  68-a(7)-b-c. 

t.  Note  the  reaaona  for  thia  in  In  re  Hearman 
<D.  C,  N.  T.),  6  Ain.  B.  B.  808,  104  Fed.  m;  In 
re  Kranich  (D.  C,  Pa.).  28  Am.  B.  B.  000,  60S, 
174  Fed.  006,  citing  ColUer  on  Bankruptcy  (4th 
ed.),  p.  270. 

ApproTai  by  the  eoorf  t  oompremlae  propoaed 
by  debtor. — In  the  case  of  In  re  Heyiran  (D. 
C,  N.  Y.),  0  Am.  B.  B.  806,  104  Fed.  077,  Brown, 
Diatrlct  Judge,  said:  "I  am  of  the  opinion  that 
section  27,  and  section  08(7)  and  section  00-a, 
•o  far  aa  the  latter  affect  settlements  of  claims 
or  controversies  between  the  trustees  and 
others,  are  to  t>e  construed  together;  that  any 
compromise  proposed  by  the  trustees  under 
section  27  should  be  submitted  to  the  cred- 
itors in  accordance  with  section  08(7),  and 
that  the  action  of  the  creditors  thereon  under 
section  06  Is  not  absolutely  conclusive,  but 
may  for  good  cause  be  disallowed  by  the  court 
under  section  27;  and  that  a  compromise  in 
like  manner  proposed  to  creditors  by  the 
debtor  is  equaUy  subject  to  the  Judgment 
of  the  court  under  section  27.  There  is  no 
specific  provision  as  to  wh*t   shall  be  the 

consequence   of   the   mere  approval   by   the 
creditors  at  a  creditors'  meeting  of  a  pro- 

Sosed  compromise  submitted  to  it  by  the 
ebtor.  The  case,  aa  it  aeems  to  me,  must 
neceesarly  oome  ultimately  under  section  27, 
from  the  fact  that  no  compromise  with  the 
debtor,  and  no  release  to  him  can  possibly 
be'  effected  except  through  the  trustee.  Not- 
withstanding any  previous  vote  bv  creditors, 
the  compromise  must  still  be  carried  out  and 


executed  by  the  trustee.  It  beooaai,  tkcre- 
fore,  a  compromise  by  and  throngli  ^  ^"^ 
tee,  and  hence  falls  under  sectioB  27,  ui 
must  therefore  have  the  '  approval  of  tlA 
court."* 

7.  Li  re  Bosenblatt  (D.  C,  Pft.),  19  ^ 
B.  R.  663,  103  Fed.  330. 

8w  In  re  Kearney  Bros.  (D.  C,  N.  T.v  t> 
Am.  B.  B.  707,  184  Fed.  190. 

Aa  to  indouiity  against  expenses  of  nit 
by  cr  against  estate^  by  creditors  oppoti^ 
compron^sOy  see  In  re  Meadows,  WilUtm  ■ 
Oo.  (D.  C,  N.  Y.),  20  Am.  B.  R.  W  !« 
Fed.  Ml.  

9.  See  General  Order  XXVH 

Compromise  of  daima  by  tnutee;  <PP[rf 
by  court —  Where  it  appeared  that  the  »«• 
ules  of  a  bankrupt  included  among  the  ssm^ 
a  steam  shovel  valued  at  $2,500,  thst  m 
the  sale  of  the  assets,  at  which  $USOO  W 
been  offered  for  the  shovel,  the  t«««^ 
withdrew  it  claiming  title  in  his  ows  nftt 
and  subsequently  sold  it  for  $1,200  adtU^ 
there  was  doubt  aa  to  the  validity  of  ^ 
title,  the  court  should,  under  this  lertKA 
withhold  approval  of  an  order  of  the  ipw**5 
permitting  the  tmatee  to  accept  tn  off^^ 
the  receiver  for  $500  in  settlement  of  ^; 

claims  of  the  bankrupt  eaUte  "^f^lJi 
reason  of  a  certain  steam  shoteL  *^ 
of  Stier  March  Oontraoting  Oo.  (!>•  ^  '^ ' 
38  Am.  B.  R.  74. 
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meetiiigs  of  creditors  where  more  than  a  majority  in  nnniber  and  amonnt  are 
present  This  practice  is^  howevery  unsafe^  as  the  section  is  construed 
strictlj.^^  The  reported  cases  are  few  and^  other  than  those  previously  referred 
to,  are  set  out  in  the  foot-nota^ 


10.  Compare  In  re  Dibblee,  JM.  Gas. 
3^6 ;  Doff  ▼.  Hopkins,  83  Fed.  699. 

11.  In  re  Ph^B  (Bef.,  N.  Y.),  8  Am.  B. 
B.  396;  Bli^t  y.  Ashley,  Fed.  Caa  1,641; 
In  re  FtanUin  Fund,  etc..  Fed.  Caa.  6,068; 
In  re  Bowe,  Fed.  Gas.  12,002;  In  le  Firemen's 


Iha.  Go.,  Fed.  Cm.  4,706;  In  re  Furbish, 
Fed.  Cas.  6,160;  In  re  Hoole,  3  Fed.  496; 
In  re  Lindermaa  (D.  G.,  Pa.),  22  Am.  B.  B. 
131,  166  Fed.  698.  6ee  also  Am.  B.  B.  Dig., 
1676. 


8S0TION   TWENTT-SIOHT. 


DESIGNATION  OF  NEWSPAPERS. 

I  28.  Designatioii  of  Newspapers.—  a.  Courts  of  bankraptt^  shall  bf 
order  designate  a  newspaper  published  within  their  respeotive  terri- 
torial  districts,  and  in  the  county  in  which  the  bankrapt  resides  or  the 
major  part  of  his  property  is  situated,  in  which  notices  required  to  be 
published  by  this  act  and  orders  which  the  court  may  direct  to  be 
published  shall  be  inserted.  Any  court  may  in  a  particular  ease,  for 
the  convenience  of  parties  in  interest,  designate  some  additional 
newspaper  in  ^diicfa  notices  and  orders  in  such  case  shall  be  puUiBhei 

Analogoiia  proTiaioiii:     In  U.  S.:     Act  of  1807»  |  11,  m  amendMl,  R.  &«  f  S019;  Act  ^l 
1841,  i  7. 

In  Sng.:    None. 

In  Can.:    Act  of  1919,  |  11. 
CrOM-references:    To  the  law:    Publication  of  notieoi  to  creditors,  |  68-lk 


SYNOPSIS  OF  fiDOnON. 
DBnOSATIOS  OF  HBWtP. 


I.  Tl9IW§ftKfOtBf  616 

a.  Comparatwe  kgidatian^  616 

b.  RnuU  of  BectUm,  616 


I.  RBWSPAPms. 

a.  ChmpantiTe  legiiUtioiL— AU  banlmiptcy  notices  in  England  ai6  ofl^ 
([[ajsetted  by  the  Board  of  Trade^  and  published^  if  in  London,  in  ihe  Lonte 
'^  Gazette;"  if  elsewhere,  in  a  local  paper.^  In  Canada  they  mnat  be  publiskJ 
in  a  local  paper  and  the  Canada  Gazette.^^  Under  our  law  of  1867^  the  nuf 
shal  attended  to  the  publication,  the  paper  being  fixed  by  the  judge  before  ti>' 
amendment  of  1874,  and  the  papers,  one  or  more,  being  designated  by  the  xnar- 
&hal  thereafter.*  The  present  provision  is,  therefore,  new.  It  makes  for  uni 
formity. 

b.  Eesult  of  section.—  The  result  of  this  section  has  been  a  standing  order 
in  each  district,  specifying  the  newspaper  in  each  county  in  which  bankrupted 

1.  Eng.  Act  of  Bankraptcy,  18S3,  ||  13,  20,         Ul  Cmi.  Bsaks.  Act  of  1019,  |  It 
«tc.,  Qeneral  Boles  230,  231,  etc.  %.  Act  of  1837,  |  11,  R.  S.,  |  0019. 
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notioeB  are  required  to  be  publishecL  Tliis  general  designation  is  in  practice 
made  by  the  jndga  A  referee,  being  also  a  court  of  bankraptcy  in  each  case 
referred  to  hiin,  can  designate  ihe  paper  in  wbich  the  notice  in  that  case  shall 
be  published,  provided  tibe  judge  shall  not  already  have  designated  one  for 
that  county.  It  sometimes  becomes  wise  to  designate  an  additional  newspaper 
in  a  particular  case,  as  where  partnership  bankrupts  reside  in  different  dis- 
tricts. The  judge  or  the  referee  is  empowered  so  to  do  by  the  statute.  The 
<mly  notice  which  must  be  published  is  that  of  the  first  meeting.'  After  that, 
there  is  no  publication,  unless  **  the  court  shall  direct'' 

a.  Sae  Baakr.  Aet,  |  68-b.  For  effect  of  publication  under  law  of  189S,  aee  under 
failnre  to  pabUah*  under  the  old  law,  aee  |  58,  po«e,  and  oompare  Smith  ▼.  Brinker^ 
In  re  HaU,  Fed.  Caa.  6,022.     For  effect  of      hoff,  6  N.  T.  105. 
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OFFENSES 

§  29.  Offenses. —  a  A  person  shall  be  punished,  by  imprisonmeiit  for 
a  period  not  to  exceed  five  years,  upon  conviction  of  the  offense  of 
having  knowingly  and  fraudulently  appropriated  to  his  own  use, 
embezzled,  spent,  or  unlawfully  transferred  any  property  or  secreted 
or  destroyed  any  document  belonging  to  a  bankrupt  estate  whidi  came 
into  his  charge  as  trustee. 

b  A  person  shall  be  punished,  by  imprisonment  for  a  period  not  to 
exceed  two  years,  upon  conviction  of  the  offense  of  having  knowing^ 
and  fraudulently  (1)  concealed  while  a  bankrupt,  or  after  his  dis- 
charge, from  his  trustee  any  of  the  property  belonging  to  his  estate  in 
bankruptcy;  or  (2)  made  a  false  oath  or  account  in,  or  in  relation  to, 
any  proceeding  in  bankruptcy;  (3)  presented  under  oath  any  false 
claim  for  proof  against  the  estate  of  a  bankrupt,  or  used  any  snch 
claim  in  composition  personally  or  by  agent,  proxy,  or  attorney,  or  as 
agent,  proxy,  or  attorney ;  or  (4)  received  any  material  amount  of 
property  from  a  bankrupt  after  the  filing  of  the  petition,  with  intent 
to  defeat  this  act;  or  (5)  extorted  or  attempted  to  extort  any  money  or 
property  from  any  person  as  a  consideration  for  acting  or  forbearing 
to  act  in  bankruptcy  proceedings. 

c  A  person  shall  be  punished  by  fine,  not  to  exceed  five  hundred 
dollars,  and  forfeit  his  office,  and  the  same  shall  thereupon  become 
vacant,  upon  conviction  of  the  offense  of  having  knowingly  (1)  acted 
as  a  referee  in  a  case  in  which  he  is  directly  or  indirectly  interested; 
or  (2)  purchased,  while  a  referee,  directly  or  indirectly,  any  property 
of  the  estate  in  bankruptcy  of  which  he  is  referee;  or  (3)  refused, 
while  a  referee  or  trustee,  to  permit  a  reasonable  opportunity  for  the 
inspection  of  the  accounts  relating  to  the  affairs  of,  and  the  papers 
and  records  of  estates  in  his  charge  by  parties  in  interest  when 
directed  by  the  court  so  to  do. 

d  A  person  shall  not  be  prosecuted  for  any  offense  arising  under 
this  act  unless  the  indictment  is  found  or  the  information  is  filed  in 
court  within  one  year  after  the  commission  of  the  offense. 
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§  29.]  Stwopsis  of  Section.  Sltf 

AnalofffUM  proriiionf:    In  U.  S.:    As  to  offeiiBes  by  the  bftokiupt,  Act  of  1867,  |  44,  R.  S.» 
i  5132;  As  to  offenses  by  offloers  or  others.  Act  of  1867,  ||  45,  46,  R.  8.,  |  5018. 
I^  Bng.:    Debtors  Act  of  1860,  Part  IL 
In  Can.:    Act  of  1919,  8S  89  to  97,  inc. 

Cro8i-RefarBBC6i:    To  tbe  law:    '' Coneeal,''  term  deAned,  |  1(22). 

Jurisdiction  to  arraign,  try  and  Jranish  baakrupta  and  others  for  violations  of 

act,  I  2(4). 

Duties  of  bankrupt  specified,  |  7. 

Discharge  barred  by  oommiseion  of  offense  poniahahle  under  this  section,  §  14-b. 

Jurisdiction  to  try  offenses,  I  2^^, 

Duties  of  referees  prescribed,  i  89. 

of  trustees  prescribed,  |  47. 


SYKOPSIS  OF  eEOnON. 

OFrailSBS. 

I«  m«fcf»fh*-y  CrimM  in  Ooiiondi  620. 

a.  Comparaiioe  legisUxbianf  620. 

b.  How  section  is  construed;  appUeoLionf  620. 

c.  Offenses  knowingly  and  JrauduUnUy  eommiUedf  621. 

d.  Jurisdidionf  621. 

e.  Indidmeni  or  informaiiany  621. 

(1)  In  gxnbbal,  621. 

(2)  Falbb  oath;  indictiibnt,  622. 

(3)  CSONCBAi;ifBNT  OF  PBOFBBTT;  INDIClliENT,  622. 

(4)  CSONSPIBACT  TO   CONCEAL  PBOPEBTT;  INDICTMENT,  623. 

f .  Practice  in  general,  626. 

n.  Offenses  by  a  Trustee  and  Punishment,  625. 

a.  WTiai  oonslUtde  the  offenses,  625. 

b.  Punishment,  625. 

SI.  Offenses  by  Other  Oflkers  and  Punishmenti  625. 

a.  By  a  bankrupt,  625. 

b.  Concealment  of  property,  625. 

(1)  In  GENERAL,   625. 

(2)  CONTINUINO   CONCBALIfENTy   626. 

(3)  What  coNSTrruTES  offense,  626. 

(4)  CONGBAUOBNT  FBOM  TBOSTEB,  627. 

(5)  Concealment  by  cobporation  or  partnership^  627. 

(6)  Concealment  by  third  party  in  aid  of  bankrupt^  628. 

(7)  Omission  to  schedule  property^  628. 

(8)  Evidence  of  concealment^  628. 

c.  False  oaih,  629. 

(1)  In  qenbbal,  629. 

(2)  What  coNSTrnrrEs  fai^b  oath,  620*' 

(3)  Administration  of  oath,  630. 

(4)  evidbncb  of  false  oath,  630. 

d.  Puniskmeni,  631. 
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Offbhsbs. 
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nL  Offenses  by  Oilier  OflScers  and  Punishment — Continued, 
e.  Qffenaea  by  others^  631. 

(1)  In  oxnbbaLi  631. 

(2)  Pbessmung  ▲  falsb  cusm^  631. 

(3)    BEOEIVUra  PEOPEBTY  WITH  INTENT  TO  DEFEAT  THE  ACT,  63L 

(4)  extobtino  money,  632. 

(5)  conspieacy,  632. 

(6)  Punishment,  683. 

(7)  Attobnbyb  vioi*atino  act,  633. 
IV.  Offenses  by  a  Referee  and  Punidimeat»  633. 

a.  In  general,  633. 

b.  Puniahment,  633. 
V.  No  Prosecution  After  One  Tear,  633. 


I.  BANKRUPTCY  CRIMES  IN  GENSRAL.1 

a.  OomparatiTe  legialatioii. —  An  enumeration  of  offenses  is  properly  no  put 
of  a  bankruptcy  law.  The  debtors  act  of  1869  in  England  gives  a  long  ati- 
iQgne  of  acts  or  omissions  on  the  part  of  the  bankrupt  which  oonstitnte  crisis 
punishable  by  imprisonment  at  hard  labor  for  from  one  to  two  years.^  Offieos 
and  other  persons,  indeed,  even  the  bankrupt,  may  also  be  punished  for  odtf 
offenses,  such  as  malfeasance  in  office  or  false  swearing,  imder  general  statntei 
or  the  common  law.  This  seems  to  have  been  the  rale  in  this  countiy  pii^ 
to  the  act  of  1867.  That  statute*  made  many  wrongful  acts  on  the  paitaf 
the  bankrupt  —  some  covered  and  some  not  by  the  present  law  — misdemeanon 
punishable  by  not  to  exceed  three  years*  imprisonment ;  while  any  oflter  wl» 
intentionally  took  excessive  fees  ^  was  liable  to  a  like  imprisonment,  as  veil 
as  a  fine  and  the  forfeiture  of  his  office.  But  offenses  against  the  law  iff 
ethers  were  not  made  crimes  or  misdemeanors  by  the  statute.  The  presot 
section  differs  greatly  from  those  in  the  former  law,  and  the  dder  caaes  iff 
comparatively  of  little  value.  The  new  Canadian  act  enumerates  a  niiml)er  of 
offenses  by  bankrupts  and  others  which  are  punishable  by  fine  or  imprisoonMB^ 
or  both.** 

b.  How  section  is  constmcd;  application. —  Being  highly  penal  in  ita  eSeei 
the  section  must  be  strictly  construed.^  This  is  a  familiar  rule  of  aUtutor 
interpretation  and  is  sfpecially  applicable  to  a  provision  like  this  where  nev 
offenses  are  created  and  denounced.*  This  section  does  not  make  criBiu* 
an  act  of  the  bankrupt  committed  before  the  bankruptcy  ;^  although  the  offeoM 


1.  See  also  Am.  B.  B.  Dig.,  ff  117a-1201. 

S.  See  Baldwin  on  Bankruptcy  (8th  ed.),  p. 
490,  et  9eq. 

8.  Act  of  1867,  I  44,  R.  S.,  I  5182. 

a.  Act  of  1867,  I  45,  R.  S..  i  6012. 

4a.  Can.  Bankr.  Act  of  1919,  |i  89-97. 

5.  ConatrnetloB  of  Metlon. — Field  T.  U.  S.  (C. 
C.  A,  8th  Cir.),  14  Am.  B.  R.  607,  187  Fed.  6, 
holding  that  where  a  statute  is  plain  and  nn- 
ambiguous,  the  courts  may  not  lawfully  extend 
ft  by  interpretation  to  a  class  of  persons  who 
are  excluded  from  its  effect  by  its  terms  for 
the  reason  that  their  acts  may  be  more  mis- 
ehierous  than  those  of  the  class  whose  deeds  It 
denounces. 

a.  n.  S.  T.  Lake  (D.  C,  Ark.),  12  Am.  B.  R. 
270,  129  Fed.  499.    See  also  U.  S.  t.  WUtberger, 


6  Wheat.  96,  6  L.  Bd.  87;  U.  S.  t.  a»jU».l^ 
Cas.  No.  14314 ;  In  re  McDonough,  #  f^  ^ . 
7.  Aets  prior  to  bMkrvvtay.-^Ia  tke  caff^ 
In  re  Steed  (D.  C,  N.  Car.).  6  Am.  B.  B-  ^ 
107  Fed.  682;  United  States  t.  Coha  (D.  C*  > 
Y.),  16  Am.  B.  R.  857.  142  Fed.  988,  tfce  cg^ 
said :  *rrhis  provision  of  the  bankrupt  in  ««• 
not  make  any  act  of  the  bankrupt  Ix'^'V^I 
bankruptcy  criminaL  But  if  a  bankropt,  b^ 
the  bankruptcy,  has  concealed  his  protttv 
and,  after  his  trustee  Is  appointed,  eontHQM^ 
conceal  it  from  the  trustee,  he  !•  rrlmliaw 
liable  under  this  section,  and.  If  IndlftMjJ- 
such  crime,  erldence  of  his  acts  of  coB«t«"J' 
before  the  bankruptcy,  as  weU  as  thof  gSSi 
qnent  thereto,  would  undoubtedly  be  idaW"" 
as  a  part  of  the  rsa  ifmIm.'* 


§  29-d.] 
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may  be  continued  after  bankruptcy  and  thus  the  bankrupt  become  amenable 
to  itfl  provisions.® 

e.  Off ensei  knowingly  and  fraudulently  committed. —  The  offenses,  punishable 
by  imprisonment  pursuant  to  this  section,  all  involve  the  element  of  conscious 
fraud,  namely,  knowingly  and  fraudulently  transferring  or  embezzling  prop- 
erty, or  concealing  it  from  the  trustee,  and  committing  perjury  by  taking  a 
false  oath  during  the  proceeding.* 

d.  Juriidiotion. —  The  district  court  sitting  in  bankruptcy  has  jurisdiction 
to  arraign,  try,  and  punish  any  person  who  has  committed  any  of  the  offenses 
enumerated  in  this  section.*®  So  had  the  circuit  court."  So,  it  seems,  have 
the  State  courts,  under  State  laws  making  the  same  acts  crimes.^  Likewise, 
the  Federal  courts  in  the  exercise  of  their  customary  criminal  jurisdiction, 
have  power  to  try  and  punish  for  crimes  committed  in  bankruptcy  proceedings, 
other  than  those  enumerated  in  the  law." 

e.  Indictment  or  information. —  (l)  In  genbeal." — The  use  of  word 
^' information "  in  §  29-d  seems  to  indicate  that  a  prosecution  imder  this 
section  can  be  by  information.**^  Since  In  re  Wilson,**  and  Mackin  v.  U.  S.,*^ 
however,  it  may  be  doubted  whether  any  offense  referred  to  in  subsections  a 
and  h  —  each  one  being  a  crime,  rather  than  a  misdemeanor  —  can  be  pro- 
ceeded on  save  by  indictment.  The  defbtor  being  technically  a  bankrupt** 
from  the  time  even  an  involuntary  petition  is  filed,  an  indictment  will  lie 
before  an  adjudication.**  Where  the  indictment  has  been  drawn  under  TJ.  S, 
R  S.,  §  5392,  relating  to  false  statements,  and  a  conviction  had,  the  judgment 
will  be  reversed  and  the  cause  remanded  to  the  trial  court  with  instructions 
to  enter  a  new  judgment  imposing  such  punishment  as  §  29  permits.^  All 
matters  necessary  to  constitute  the  offense  must  be  clearly  pleaded.^*  It  is 
not  sufficient  to  set  forth  the  offense  in  the  words  of  the  statute,  unless  these 
words  are  sufficient  to  include  all  the  elements  of  the  offense,  without  uncer^ 
tainty  and  ambiguity.^     Objections  as  to  the  sufficiency  of  the  indictment, 


8.  As  In  tiie  ease  of  a  continuing  conceal- 
ment, iee  U.  S.  T.  C6hn  (D.  C,  N.  Y.),  15 
Am.  B.  K.  867,  142  Fed.  988 ;  U.  S.  t.  Gold- 
stein (D.  C,  Va.),  12  Am.  B.  R.  755,  132 
Fed.  789. 

9.  Matter  of  Lenweaver  (D.  C,  N.  Y.), 
36  Am.  B.  R.  78,  226  Fed.  987;  Matter  of 
Agnew  and  Sherman  (D.  0.,  N.  Y.),  86  Am. 
B.  R.  709,  225  Fed.  660;  In  re  Oilpin  (D.  C, 
Pa.),  20  Am.  B.  R.  374,  160  Fed.  171. 

10.  See  Bankr.  Act,  |  2(4).  See  also  Am. 
B.  R.  Dig.  I  1179. 

11.  See  Bankr.  Act,  {  23-c.  Circuit  courts 
were  aJbolished  by  the  Judicial  Code. 

12.  State  y.  Thompson,  68  N.  H.  270;  Com- 
monwealth T.  Walker,  108  Mass.  309. 

18.  U.    S.    ▼.    Nihols,    Fed.    Cas.    15,880. 
Contra:  Anon.,  Fed.  Cas.  475. 
14.  See  also  Am.  B.  R.  Dig.  |  1188. 
16.  U.  S.  Y.  Block,  Fed.  Cas.  14,609. 

16.  114  U.  S.  422. 

17.  117  U.  S,  848. 

18.  Bankr.  Act,  {  1(4). 

19.  U.  S.  ▼.  Myers,  Fed.  Cas.  15,848. 

20.  Wechsler  y.  United  States  (C.  C.  A^ 
2d  Cir.),  19  Am.  B.  R.  1,  158  f^.  579, 
revg.  16  Am.  B.  R.  1,  holding  that  the  imposi- 
tion  of  a   sentence  under   |   5392,  though 


erroneous,  did  not  inyolye  an  entire  failure 
of  prosecution,  and  the  judgment  of  conyie- 
tion  might  be  reyersed  and  the  cause  re- 
manded to  the  trial  court  with  instructions 
to  enter  a  new  jtidgment  imposing  such  im- 
prisonment as  I  29  of  the  oankruptcy  act 
permits. 

The  indictment  itself  oontrolsw — It  is  im- 
material what  statute  the  district  attorney 
had  in  nrind  when  he  drew  the  indictment, 
if  the  charges  made  are  embraced  by  some 
statute  in  force.  The  indictment  itself  must 
be  looked  to,  and  if  it  properly  charges  an 
offense  under  the  laws  of  the  United  States, 
that  is  sufficient  to  sustain  it,  although  the 
representatiye  of  the  United  States  nmy  haye 
supposed  that  the  offense  charged  was  coy- 
ered  by  a  different  statute.  Williams  y.  U. 
8.,  168  U.  S.  389. 

21.  U.  S.  ▼.  Prescott,  Fed.  Cas.  16,084. 
Thus,  an  indictment  charging  perjury  for 
omitting  assets  from  schedules  is  defectiye 
tmless  it  charges  directly  that  there  was 
other  property.  Bartlett  v.  U.  S.  (C.  C.  A., 
8th  Cir.),  6  Am.  B.  R.  678,  106  Fed.  884. 

22.  McNiel  y.  U.  S.  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  19,  150  Fed.  82,  citing  U.  S. 
y.  Carll,  105  U.  S.  611,  26  L.  Ed.  1136;  U.  8. 
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taken  after  the  verdict  by  motion  in  anest,  muBt  relate  to  matters  of  substanoe; 
formal  or  artificial  insufficiencies  are  waived^  Usefal  precedents  will  Ik 
found  in  cases  cited  in  the  foot-note.^  Cases  constroing  those  subsectiaiu  i 
the  law  of  1867  which  made  the  obtaining  of  property  on  credit  on  hk 
representation  an  offense,  are  no  longer  in  point.  Such  offenses  can,  howera; 
still  be  punished  by  a  proper  proceeding  under  the  State  laws. 

(2)  Fai.ss  oath;  iNDicTMSirr. —  The  indictment  need  not  allege  that th 
oath  was  corruptly  f  alse,^  but  it  should  charge  that  the  alleged  f  al^  oath  m 
wilfully  false.  An  allegation  in  indictments  for  perjury  diat  the  defendisfi 
testimony  was  false  and  that  they  believed  it  to  be  false  is  sufficient  without 
alleging  the  actual  facts.^  An  indictment,  charging  that  defendants  eoB- 
spired  to  give  false  oaths  in  a  bankruptcy  proceeding,  should  state  wkat  bk 
oaths  were  to  be  given,  or  the  subject  thereof  with  eadi  reasonable  partienlaiin 
that  the  defendants  may  be  apprised  of  the  nature  of  the  charge  against  thm^ 
If  the  alleged  false  oath  pertains  to  a  statement  of  assets  in  the  banbupfi 
schedule,  &e  indictment  must  allege  in  what  respects  the  statement  vs 
deficient,  by  stating  that  property  was  omitted,  and  describing  such  propertr.' 

(3)  CoNosALMBNT  OF  PBOPSSTT;  umiOTMXNT. —  The  statute  referringt^ 
the  offense  of  a  person  having  **  knowingly  and  fraudulently  concealed,  whik 
a  bankrupt  or  after  his  discharge,  from  his  trustee  any  property  bdongisl 
to  his  estate  in  bankruptcy,"  sets  forth  all  the  elements  of  the  oSesiae,  and  n 
indictment  which  uses  the  words  ^^  unlawfully,  knowingly  and  fraudolentlj'' 
to  characterize  the  word  '^  conceal ''  is  good,  and  plainly  excludes  unintentioiiil 
acts.     The  indictment  need  not  charge  that  the  alleged  bankrupt,  at  the  tiatf 


▼.  Hess,  124  U.  S.  483,  31  L.  Ed.  516;  Evans 
▼.  U.  S.,  158  U.  S.  584,  88  L.  iEd.  880; 
Keck  T.  U.  S.,  172  U.  S.  484,  48  L.  Ed.  505; 
Meyer  y.  U.  S.  (C.  C.  A.,  5th  CirO,  33  Am. 
B.  R.  877,  220  Fed.  822. 

S3.  Ulmer  v.  United  States  (C.  C.  A.,  6th 
Cir.),  34  Am.  B.  R.  148,  219  Fed.  641. 

M.  U.  S.  V.  Chapman,  Fed.  Cas.  14,784; 
U  S.  V.  Crane,  Fed.  Cas.  14,887;  U.  S.  ▼. 
Latorre,  Fed.  Cas.  15,567;  U.  S.  v.  Jackson, 
2  Fed.  502;  U.  S.  ▼.  Lake,  12  Am.  B.  R. 
270,  120  Fed.  499  (sustainiiig  allegation  as  to 
false  oath  to  schednles  by  an  officer  of  a 
corporation) ;  Jacobs  v.  United  States  (C.  C. 
A.,  lat  Cir.),  20  Am.  B.  R.  550,  161  Fed.  694. 
See  also  Am.  B.  R.  Dig.  fi|  1187,  1191. 

25.  United  States  v.  Hearing,  26  Fed.  744; 
Kovaloff  v.  United  States  (a  0.  A.,  7th  Cir.), 
28  Am.  B.  R.  767,  202  Fed.  475.  See  also 
Am.  B.  R.  Dig.  §  1190. 

S6.  United  SUtes  y.  Lake  (D.  C,  Ark.), 
12  Am.  B.  R.  271,  129  Fed.  499. 

a?.  United  States  v.  Freed  (O.  0.,  S.  Dak.), 
25  Am.  B.  R.  89,  179<  Fed.  236,  holding  that 
there  is  no  necessity  that  the  record  negative 
the  exceptions  of  the  statute,  alleging  that 
the  indicted  corporation  was  in  fact  engaged 
principally  in  one  of  the  occupations  men- 
tioned in  §  4-b  of  the  bankruptcy  act. 

Allegation  of  falsity  of  flUtemsnts.— An 
indictment  which  charges  in  substance  that 
the  defendant  committed  perjury  when  he 
•wore,  upon  examination  before  the  referee, 
that  his  books  of  account  were  burned  on  a 
•ertain  date,  that  instead  of  having  been 


burned  on  that  date,  they  were  in  exiitsK 
and  in  his  possession  up  to  the  date  d  ^ 
examination,  and  that  he  knew  he  was  Bak- 
ing false  oath  when  he  swore  that  they  *** 
burned,  sufflcientiy  diams  tiiat  the  ^^ 
ments  made  by  the  defendant  were  fil* 
Kovoloff  V.  United  States  (C.  C  A,  7th Qr). 
28  Am.  B.  R.  767,  202  Fed.  475. 

AUegation  of  belief  aa  to  falsity  of  ititc 
m6nt.-^An  indictment  chaining  a  l>^^^ 
with  perjurv  upon  his  examination  in  teitifr 
ing  as  to  the  giving  of  a  check  in  pajn^ 
of  a  debt,  whidi  recites  the  testimony  of  ^ 
defendant,  that  he  was  indebted  to  the  pi?* 

In  the  amonnt  named,  that  he  paid  him  ij^ 
snm  and  that  such  payment  was  a  liqma^ 
of  the  indebtedness,  and  then  continue*.  ^' 
of  which  statement  the  said  (bankrupt)  <-i 
not  believe  to  be  tme,'*  snUleiently  allege  ^ 
belief  aa  to  the  veradty  of  the  ittt^J. 
Daniels  v.  United  States  (C  C  A,  0th  Clr^>  • 
Am.  B.  R.  700,  106  Fed.  469.  „  . 

ts.  United  States  v.  Waldman  (C  C,  »  > 
26  Am.  B.  R.  677.  ,  „ 

X»,  Bartlett  v.  U.  S.  (C.  C.  A,  9th  dr.), »  *■ 
B.  R.  678,  106  Fed.  884. 

FIlliMr  fi^M  Mhcdalea.— An  indictment  w; 
ing  the  flUng  of  a  schedule  which  the  deftoj^ 
*'knew  weU  to  be  false,*'  is  inanffldent  V^ 
must  be  allegationa  that  the  sehedole  ^J"Z 
or  to  show  wherein  It  was  false.  United  sa^ 
V.  Baker  (D.  C,  R.  I.).  69  Am.  B.  B.  W.  ^ 
Fed.  74L 

SaffldeiMj  of  deeeriptlen.— An  iB^l<^ 
against  the  president  of  a  bankrupt  corpono^ 
for  making  a  false  oath  to  its  sekediile^i^ 
describe  the  aaseta  charged  to  have  bws  ^J^ 
ulently  and  knowingly  omitted  from  [^ 
schednles  as  "one  hundred  and  fifty  tboces^. 
dollars  in  lawful  money  of  the  United  Sttw 
U.  S.  V.  Lake  (D.  C,  Ark.),  12  Am.  B.  B.  ?» 
129  Fad.  499. 
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of  the  alleged  ooncealment  of  his  property,  knew  that  a  trnstee  had  been 
appointed  or  the  name  of  the  trustea  The  mode  of  the  concealment  is  alao 
entirely  immaterial  and  need  not  be  set  forth  in  the  indictment,  and  no 
allegation  of  ownership  is  made  essential  by  the  statute,  save  that  the  property 
was  property  "  belonging  to  his  estate  in  bankruptcy/*  ^  It  is  sufficient  to 
charge  tiiat  the  bankrupt  has  '^knowingly  and  fraudulently  concealed  and 
secreted  *'  property.*^  In  indicting  a  bankrupt  corporation  for  fraudulently 
concealing  assets,  there  is  no  necessity,  in  order  to  show  the  jurisdiction  of 
the  bankruptcy  court,  to  adjudicate,  that  the  record  should  n^ative  the 
exceptions  of  the  statute,  alleging  that  the  corporation  was  in  fact  engaged 
principally  in  one  of  the  occupations  mentioned  in  §  46.^  An  indictment, 
charging  that  defendant  imlawfully,  knowingly,  wilfully  and  fraudulently 
conceal^  from  his  trustee  certain  property,  carries  with  it  a  sufficient  aver- 
ment that  defendant  knew  that  said  property  belonged  to  his  estate  in  bank- 
ruptcy.^ A  general  allegation  tliat  the  property  alleged  to  have  been  con- 
cealed consisted  of  goods,  wares,  and  merchandise,  the  character,  kind,  and 
particular  description  of  which  is  to  the  grand  jury  unknown,  is  permissible 
from  necessity  only,  when  the  grand  jury  does  not  have  and  cannot  obtain  a 
knowledge  of  the  facts.®* 

(4)  Conspiracy  to  conceal  property;  indictment."^ — An  indictment, 
under  §  5440  of  the  U.  S.  K.  S.,  of  a  conspiracy  to  violate  §  29-b,  which 
charges  defendants  with  conspiring  that  a  bankrupt  corporation  shall  conceal 
its  assets,  is  not  insufficient,  because  it  appears  that  the  defendants  were  not 
Iwmkrupts.^     If  the  act  of  conspiracy  was  conmiitted  prior  to  bankruptcy  it 


80.  United  States  t.  Comstock  (Clr.  Ct., 
Mass.),  20  Am.  B.  R.  820.  KQ  Fed.  416;  United 
States  T.  Rhodes  (D.  C,  Ala.),  82  Am.  B.  R.  028, 
212  Fed.  613.    See  also  Am.  B.  K.  Dig.,  f  1180. 

Unneoessary  allemtlons. — ^An  indictment 
which  commences  and  concludes  with  arerment 
sabstantlally  in  the  language  of  the  statute  to 
the  effect  that  the  bankrupt  concealed  money 
from  the  trustee,  is  not  subject  to  a  demurrer 
because  it  contains  an  averment  that  the  de- 
iendant  "then  and  there  knowingly,  wilfully 
and  fraudulently,  and  while  he  was  a  bankrupt 
as  aforesaid,  concealed  the  aforesaid  sum  of 
money  from  his  said  receiver  which  said  sum 
of  money  belonged  then  and  there  to  the  bank- 
ruptcy estate  of  the  said  Morris  M.  Meyer.*' 
As  the  indictment  averred  every  &ct  necessary 
to  be  proved  to  cotistitute  the  offense  denounced 
by  the  statute,  its  sufficiency  was  not  Impaired 
by  the  unnecessary  averment  as  to  a  conceal- 
ment from  the  receiver.  Such  an  indictment 
need  not  aUege  a  demand  on  the  defendant  by 
the  trustee  for  the  property  claimed  to  have 
been  concealed.  Meyer  v.  United  States  (C.  C. 
A.,  0th  Cir.),  88  Am.  B.   B.  877,  220  Fed.  822. 

It  is  not  necessary  to  allege  that  the  prop- 
erty was  not  exempt  from  ezecntion  under  the 
laws  of  the  State  of  the  bankrupt's  domicUe. 
United  States  v.  Greenbaum  (D.  C,  Mich.),  42 
Am.  B.  R.  286.  252  Fed.  259. 

Duplicity. — ^An  Indictment  for  concealing 
property  which  alleges  the  crimes  in  the  words 
of  the  statute  Is  not  duplicitous  because  it 
aUeges  the  concealment  of  several  different 
kinds  of  property  and  the  manner  and  places 
in  which  it  was  concealed.  Tugenshart  v. 
United  States  (C.  C.  A.,  5th  Cir.),  40  Am.  B.  R. 
810.  268  Fed.  662. 

Use  of  word  "e«iieeal."— It  is  sufficient  to 
allege  a  concealment  by  using  the  word  "con- 
cear'  without  stating  how  and  in  what  manner 
the  aUeged  concealment  was  accomplished. 
United  States  t.  Greenbaum  (D.  C,  Mich.),  42 
Am.  B.  R.  286,  262  Fed.  250. 

Time  And   ptoce.— An   Indictment   sufflclently 


states  the  time  and  place  of  the  aUeged  offense 
where  it  is  averred  that  it  took  place  In  a  dtj 
named  on  a  certain  day  of  the  month.  United 
States  V.  Greenbaum  (D.  C,  Mich.),  42  Ank.  B. 
R.  286,  262  Fed.  250. 

81.  United  States  v.  Phillips  (D.  C,  N.  Y.),  27 
Am.  B.  R.  626, 196  Fed.  674. 

88.  U.  S.  V.  Freed  (C  C,  N.  T.),  26  Am.  B.  B. 
89,  170  Fed.  286. 

88.  McNiel  v.  United  States  (C.  C.  A.,  6th 
Cir.),  18  Am.  B.  R.  18,  160  Fed.  82. 

84.  United  States  v.  Rhodes  (D.  C,  Ala.),  82 
Am.  B.  R.  628,  212  Fed.  618. 

86.  See  also,  under  this  section,  sub-title 
"Conspiracy,"  p09t,  p.  682,  and  Am.  B.  R.  Dig., 
I  1101. 

86.  Cohen  v.  United  States  (C.  C.  A.,  2d  dr.), 
19  Am.  B.  R.  8,  157  Fed.  651,  affg.  16  Am.  B.  B. 
867;  United  States  v.  Toung  ft  Holland  Co. 
(Or.  Ct.,  R.  I.),  22  Am.  B.  R.  484,  170  Fed.  110, 
holding  that  an  indictment  for  conspiracy  to 
conceal  the  assets  of  a  corporation  In  anticipa- 
tion is  not  demurrable  on  the  ground  that  there 
was  no  existing  bankruptcy  when  the  con- 
spiracy originated. 

Indietment  dale  of  offeiiBe^^>Indictments 
charging  conspiracy  under  section  6440.  U.  8. 
R.  8.,  and  concealment  under  section  20-b  of 
the  bankruptcy  act,  as  of  June  0,  1000,  the 
date  when  a  'demand  for  the  property  had 
been  made  by  the  trustee,  properly  charge  the 
offenses  as  of  that  date,  notwithstanding  that 
the  evidence  given  thereunder  shows  the 
offenses  to  have  been  committed  thirty  days 
before  filing  the  petition  in  bankruptcy,  for 
a  refusal  to  produce  the  property  upon  de- 
mand constitutes  a  continuance  of  the  offenses 
as  of  the  date  charged.  United  States  t.  Stem 
(D.  C^  Pa.),  26  Am.  B.  R.  110,  186  Fed.  864, 
affd.  28  Am.  B.  R.  101. 

Snflleieney  of  indietment  for  eeneeafanent 
of  assets. — Counts  of  an  indictment,  alleging 
that  the  bankrupt  had  a  large  number  of 
provable  claims  and  insufficient  assets  to  pay 
the    same,    and    that,    while    the    "company" 
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must  be  alleged  that  it  was  in  contemplation  of  such  bankruptcj,*^  and  must 
all^  the  commission  of  an  overt  act  after  bankruptcy.^  An  indictment 
which  charges  that  defendants,  contemplating  hsjokraptcy  proceedings  against 
the  bankrupt,  a  corporation,  conspired  to  conceal  from  the  trustee  in  bank- 
ruptcy property  belonging  to  the  estate  in  bankruptcy  of  the  said  coipoiatioii 
and  tiiat  in  pursuance  of  such  conspiracy  ihey  removed  the  bankrupt's  entiie 
stock  of  goods  from  its  place  of  business,  sold  the  same  and  concealed  the  pio- 
ceeds  from  the  receiver  and  trustee  in  bankruptcy,  but  contains  no  allegations 
that  any  of  the  defendants  were  officers  of  or  connected  in  any  way  with  tbe 
bankrupt,  does  not  state  a  crime,  it  being  no  criminal  offense  under  the  bank- 
ruptcy act  for  a  person  who  is  not  a  bai^rupt  to  conceal  the  bankrupt's  prop- 
erty from  the  trustee.^  An  indictment  under  this  section  for  conspiracy  to 
commit  the  criminal  offense  of  knowingly  and  fraudulently  concealing  prop- 
erty of  a  partnership  from  their  trustee  in  bankruptcy,  is  not  insofficient 
because  it  fails  to  allege  that  a  trustee  was  actually  appointed,  where  de 
indictment  avers  that  the  conspirators  contemplated,  anticipated  and  planned 
that  an  involuntary  petition  in  bankruptcy  should  be  filed  and  the  partners 
should  be  adjudicated  bankrupts  and  a  trustee  should  thereafter  be  appointed 
for  their  estate.^  Neither  is  it  necessary  to  allege  in  an  indictment  for  coor 
spiracy  to  conceal  the  assets  of  a  corporation  to  allege  the  insolvency  of  the 
corporation  at  the  time  of  the  disposition  of  the  assets,  since  conspiracy  by 
a  solvent  corporation  to  conceal  assets  in  contemplation  of  insolvency  would 
be  a  crime.*^  But  §  29-d  providing  that  "  a  person  shall  not  be  prosecuted  for 
any  offense  arising  under  this  act  unless  the  indictment  is  found  or  the  info^ 
mation  filed  in  court  within  one  year  after  the  commission  of  the  offense,"  '^ 
inapplicable  to  an  indictment  under  §  5440  of  the  U.  S.  R  S.  for  conspincy 
to  conmiit  an  offense  arising  under  the  bankruptcy  act^  The  omission  of  the 
words  "  knowingly  and  fraudulently "  or  any  equivalent  therefor,  from  an 
indictment  for  conspiracy  to  conceal  from  the  trustee  assets  of  a  bankropt 
estate,  is  fatal  on  demurrer.** 


was  bankrupt,  the  defendant  (an  individual) 
did  conceal  from  the  trustee  in  bankruptcy 
the  proceeds  of  a  oertain  sale  of  property  of 
the  bankrupt,  but  does  not  allege  that  there 
was  any  concealment  by  the  bankrupt  or  any 
receipt  of  assets  after  the  filing  of  the  peti- 
tion  or  any  act  by  officers  acting  for  the 
corporation,  are  demurrable.  United  States 
V.  Rosenstein  (D.  €.»  K.  T.),  33  Am.  B.  R. 
730,  211  Fed.  738. 

87.  An  indictment  for  conspiracy  to  con- 
ceal assets  of  a  bankrupt  estate,  which  shows 
that  the  conspiracy  was  Altered  Into  and  the 
assets  removed  and  concealed  prior  to  the 
bankruptcy,  but  that  said  acts  were  done  in 
contempla;tion  of  bankruptcy,  is  not  alleged 
nor  the  commission  of  any  overt  act  after  the 
bankruptcy,  no  offense  under  section  5440  of 
the  United  States  Revised  Statutes  is 
charged,  even  though  a  further  conspiracy  to 
continue  to  conceal  the  aleged  concealed 
property  is  alleged.  United  States  v.  Grod- 
son  (D.  C,  111.),  21  Aro.  B.  R.  68,  164  Fed. 
167.  An  indictment  for  conspiracy,  the  Mib- 
stance  of  which  was  that  B,  one  of  the  de- 


fendants, should  purefaaM  goods  and  tluU  .4* 
the  other  defendant,  should  eoncetl  ttam,  ui 
that  afterward  B  should  go  into  bankrapter. 
and  that  the  concealment  should  conttmie,  vith 
the  intention  that  at  some  snbseQiient  tlm 
the  profit  by  the  concealment  shonld  be  dirioM 
between  the  conspirators,  snt&cientlj  cbirc^ 
an  offense  under  section  29-b(l)  of  the  tau' 
rnptcy  act,  1898,  which  punishes  a  ecDcctlaeat 
of  property  "while  a  bankrupt"  Alkon  j. 
United  States  (C.  C.  A.  Ist  CIr.),  22  Am.  B-  B. 
480,  168  Fed.  810. 

Antlelpatlon  ^f  Involiintary  baakrvptcT*-]^ 
Indictment  is  soffldent  which  charges  that  tie 
defendants  concealed  their  property  In  ai^tidp*- 
tion  of  bankruptcy  proceedings  by  their  cm- 
Itors.  Meyer  v.  United  SUtes  (C  C  A.,  Tl* 
ar.),  48  Am.  B.  R.  680,  258  Fed.  212.       _,  ^ 

88.  United  States  v.  Grodson  (D.  C^  Tn.\^ 
Am.  B.  B.  68,  164  Fed.  ICT.  See  alio  FolM 
States  V.  Baker  (D.  C,  R.  I.),  8»  Am.  B.  B. 
846,  243  Fed.  741.  ^     ^ 

se.  United  States  v.  Waldman  (C  C  > 
T.),  26  Am.  B.  R.  6T7,  188  Fed.  624.        ,  ^  . 

40.  Radin  v.  United  States  (C.  C.  A.  2d  CIr'. 
26  Am.  B.  R.  640,  189  Fed.  66&  „  -, 

41.  United  States  v.  Rosenstein  (D.  C  N.  T  > 
83  Am.  B.  R.  730.  211  Fed.  788.  „  ,, 

48.  United  States  v.  Comstocfc  (Clr.  Ct,  R  ^'' 
20  Am.  B.  R.  526.  162  Fed.  416.  ^    , 

48.  United  States  v.  Comstock  (Or.  Ct.  » 
T.),  20  Am.  B.  R.  020,  162  Fed.  416. 
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f.  Fraotioe  in  generaL— There  being  no  roles  or  forms  prescribed  for  the 
practice  under  this  section,  that  practice  shonld  conform  to  criminal  proceed- 
ings other  than  in  bankruptcy  in  the  court  where  the  trial  is  had.^ 


II  OFFENSBS  BT  A  TRUSTSB  AND  FUHISHHSNT. 

a.  What  constitute  the  offenses. —  Subsection  a  is  new.  Its  purpose  is  plain^ 
and  the  words  used  are  of  such  simple  yet  comprehensive  meaning  as  to  cover 
every  intentional  withholding  of  or*  parting  with  the  property  of  the  estate, 
or  the  concealment  or  destruction  of  a  document,  by  a  trustee.  The  words 
"  transfer,"  *'  "  document,"  ^  and  "  trustee  "  *^  have  mlarged  meanings  in  this 
law.  An  allegation  that  the  person  named  in  the  indictment  was  ''duly 
appointed  trustee,"  is  sufficient ,  although  it  is  better  practice  to  give  details 
as  to  his  appointment  and  qualification.  That  the  act  was  ''knowingly  and 
fraudulently  "  done  must  be  distinctly  charged  and  clearly  proven.  It  seems 
also  that  a  trustee  may  commit  the  offense  specified  in  §  29-b  (2).*®  A  trustee 
connot  be  compelled  to  give  testimony  which  may  tend  to  show  that  he  has 
misappropriated  the  funds  of  the  bankrupt's  estate.*^ 

b.  jhrnishment. —  The  penalty  under  subsection  a  is  imprisonment  and  the 
only  limitation  is  that  the  time  shall  not  be  more  than  five  years. 

m.  OFFENSES  BT  OTHER  THAN  OFFICESS  AND  PUNISHMENT. 

a.  By  a  bankrupt. —  This  subject  has  already  been  discussed  elsewhere.*^^ 
Any  offense  which,  if  committed  by  a  bankrupt,  can  be  punished  under  this 
subsection  is  also  an  objection  to  his  discharge.  Under  the  rule  that  a  penal 
statute  must  be  strictly  construed,  the  word  "  person "  as  used  in  clause  b  of 
this  section  has  been  held  not  to  include  an  officer  of  a  corporation  which  is 
declared  a  bankrupt,"*  but  the  better  rule  would  seem  to  be  that  the  officers 
of  a  corporation  may  be  indicted  for  the  crime  of  concealing  its  assets,  if  they 
participated  in  its  commission.® 

b.  Conec^ilment  of  property .^^^ — (1)  In  genjbbal. — ^It  is  a  felony  to  conceal 

the  assets  of  a  bankrupt  from  his  trustee.^    This  section  applies  to  both  volun- 
tary and  involuntary  bankruptcy  .^^ 

The  somewhat  elastic  meaning  of  the  word  "  conceal "  should  be  borne  in 


44.  Trial;  diaqualification  of  couiueL— The 
fact,  that  the  attorney  for  the  petitioning 
creditors,  the  receiver  appointed  by  the  court, 
and  the  trustee  in  bankruptcy,  aided,  as  a 
duly  appointed  special  assistant  U.  S.  district 
attorney  in  the  prosecution  of  an  indictment 
under  the  Federal  statute  against  a  bank- 
rupt for  fraudulent  concealment  of  assets,  is 
not  a  ground  for  reversal,  although  such 
counsel  would  have  been  disqualified  under 
the  state  statute.  Terry  v.  United  States 
(C.  C.  A.,  6th  Cir.),  37  Am.  B.  K.  666,  835 
Fed.   701. 

45.  Bankr.  Act,  t  1   (25). 

46.  Bankr.  Act,  $  1  (13). 

47.  Bankr.  Act,  §  1  (!^). 

48.  Kerrch  v.  United  States  (G.  C.  A.,  1st 
Cir.),  2Z  Am.  B.  R.  544,  171  Fed.  366. 

49.  See  Id   this  section,  post. 

50.  In  re  Smith   (D.  C,  N.   Y.).  7  Am.  B.  B. 
213,  112  Fed.  609. 


51.  See  generally  under  Section  Fourteen  of 
this  work. 

69.  United  States  v.  Lake  (D.  C,  Ark.),  12 
Am.  B.  B.  270,  129  Fed.  499;  Field  v.  United 
States  (C.  C.  A.,  8th  Cir.),  14  Am.  B.  B.  607» 
137  Fed.  6. 

6$.  Kauffman  r.  United  States  (C.  C.  A..  2d 
Cir.).  32  Am.  B.   B.  22,  212  Fed.  613. 

In  indictinsT  m  bankrupt  corporation  for  an 
offense  against  the  bankruptcy  act  of  fraud- 
ulently concealing  assets,  there  Is  no  necessity. 
In  order  to  show  the  Jurisdiction  of  the  bank- 
ruptcy court  to  adjudicate,  that  the  record 
should  negative  the  exceptions  of  the  statute, 
alleging  that  the  corporation  was  In  fact  en- 
gaged principally  In  one  of  the  occupations 
mentioned  In  section  4-b  of  the  Bankruptcy 
Act.  United  States  v.  Freed  (Clr.  Ct.,  N.  Y.), 
25  Am.  B.  B.  89,  179  Fed.  236. 

See  under  this  section,  sub-title  **  Conspir- 
acy  to  conceal  property,*'  ante,  p.  628. 

54.  See  also  Am.  B.   R.   Dig.   SI  1180-1182. 

65.  Kauffman  v.  United  States  (C.  C.  A..  2d 
Clr.),  32  Am.  B.   R.  22,  212  Fed.  613. 

56a.  Tugenshaft  v.  United  States  (C.  C.  A., 
6th  Clr.),  45  Am.  B.  B.  310,  263  Fed.  662. 
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mind.^  Likewise,  the  necessity  of  cliargiiig  and  proving  that  the  set  wm 
*^  knowingly  and  f raudnlently "  done,  as  this  is  an  essential  element  of  tk 
crime.^  Oonoealment  of  property  was  also  an  offense  under  the  fonner  lir, 
and  the  cases  then  decided  wiU  be  found  valuable.^ 

(2)  OoNTiNuiNO  GONCSALHSNT. —  The  well-reoogoiEed  doctrine  of  '^ eon* 
tinning  concealment "  should  also  be  considered,  for  the  continnanee  of  ft 
eonceahneut  by  a  t>ankrupt  after  bankruptcy  may  constitute  the  oSeoaBj^  lod 
evidence  of  his  acts  of  concealment  prior  to  bankruptcy  is  admissible  as  put 
of  the  res  gestae.^  "^ 

(3)  What  constittjtks  offense. —  The  offense  is  completed,  if  the  prop- 
erty was  concealed  knowingly  and  fraudulently  before  banlmiptcy,  and  oil  Ae 
appointment  of  a  trustee,  tiie  bankrupt  fails  to  surrender  it  or  to  disdose  Ae 
disposition  he  has  made  of  it.^  A  concealment  from  a  trustee  after  Ui 
appointment  and  a  failure  to  deliver  over  to  him  upon  demand  any  piopei^ 
or  cash  which  the  bankrupt  may  have  in  his  possession,  is  an  offense  as  of  in; 
date  that  the  concealment  continues.^     So,  a  concealment  of  property  hj  ft 


M.  A  crimiiial  coacealmttit  of  property  by 
a  banknipt  is  the  continuous  oonoealment  of 
the  property  from  the  trustee  during  the 
whole  course  of  the  bankruptcy  proceedinffs 
or  beyond,  but  to  prove  such  concealment  it  is 
not  necessary  to  take  up  each  moment  of  the 
bankrupt's  life  while  the  proceedings  last 
and  to  prove  what  he  did  as  a  means  of 
proving  what  he  did  not.  Johnson  v.  U.  S. 
(C.  C.  A.,  1st  Cir.),  20  Am.  6.  lU  724,  163 
Fed.  30. 

67.  See  p.  022^  ante;  In  re  Taplin  (D.  0. 
Iowa),  14  Am.  B.  R.  360,  185  Fed.  861;  U.  S. 
V.  Cohn  (C.  C,  N.  Y.),  15  Am.  B.  B.  357, 
142  Fed.  983;  U.  S.  v.  Levinson  (D.  C,  S. 
Car.),  13  Am.  B.  R.  29;  In  re  GrifSn  Bros. 
(D.  C,  Ala.),  19  Am.  B.  R.  78,  154  Fed.  537; 
Klein  v.  Powell  (C.  C.  A.,  3d  Cir.),  23  Am. 

B.  R.  494,  174  Fed.  640;  Matter  of  Agnew 
and  Sherman  (D.  €.,  N.  Y.),  35  Am.  B.  B. 
709,  225  Fed.  650. 

Essential  elements. — ^The  essential  elements 
of  concealment,  etc.,  are  that  it  must  be  by 
the  bankrupt,  while  a  bankrupt  or  after  his 
discharge,  and  fronv  his  trustee,  of  property 
belonging  to  the  estate  in  bankruptcy,  and 
such  concealment  nrast  be  '^knowingly  and 
fraudulently  "  done.  United  States  v.  Rhodes 
(D.  €.,  Ala.),  32  Ant  Q.  R.  523,  212  Fed. 
dl3. 

68.  Consult  Vol.  6,  Am.  Dig.,  Century  Ed., 
"Bankruptcy,"    I    735. 

**  The  term  '  concealed '  used  in  this  section 
[in  §  68  of  the  act  of  1799]  is  one  of  plain 
interpretation  and  obviously  applies  to  ar- 
ticles intended  to  be  secreted  and  withdrawn 
from  public  view  on  account  of  their  being 
so  subject  to  duties,  or  from  some  fraudulent 
motive."  U.  S.  v.  350  Chests  of  Tea,  IZ 
Wheat,  493,  6  L.  Ed.  702. 

69.  See  under  Section  Fonrteen  of  this  work, 
subtitle  **  Continuing  concealment."  United 
SUtes  V.  Bhodes  (D.  C,  Ala.),  82  Am.  B.  R. 
523,  212  Fed.  618;  Conetto  v.  United  States  (C. 

C.  A.,  9th  Clr.),  42  Am.  B.  B.  189,  251  Fed.  42. 
Contlavliig    eimcealiiient. —  Thus    if    n    bank- 
rupt   has    disposed    of    property    belonging    to 
him,    prior   to    the   adjudication,   and    has   the 
proceeds    thereof   In    hlR    possession    or    within 


hia  authority,  to  use  and  appropriats  Hb' 
aequently,  there  la  a  continuing  copcsshnwt, 
for  which  he  la  amenable  to  the  law,  slthoq^ 
the  fact  of  concealment  by  intent  sad  pir 
pose  took  place  while  he  was  not  a  bsiikn|t 
In  re  Jacobs  k  Veratandig  (D.  C,  Oia). 
17  Am.  B.  B.  470,  147  Fed.  797. 

eo.  U.  S.  V.  Cohn  (C.  C,  N.  Y.),  IB  A» 
B.  R.  S57,  152  Fed.  983;  United  fiiatair. 
Rhodes  (D.  C,  Ala.),  32  Am.  B.  B.  583.211 
Fed.  513.  Compare  Matter  of  Giln^  (D.  Ci 
N.  Y.) ,  14  Am.  B.  R.  627,  633,  140  Fed.  m 
where  Judge  Holt  says:  **  It  is  a  serioiis it 
feet  in  the  bankrupt  law  that  it  eooUist  m 
adequate  provisiona  for  criminal  poaiiknaft 
for  the  fraudulent  concealment  of  pnpMtf 
in  contemplation  of  bankruptcy." 

Evidence  of  continuing  coBesifaneit'- 
Testimony  of  facta  indicating  conceshDest  of 
property  before  hankruptcj  is  admisBibie  ii 
proof  of  its  concealment  continued  sod  tt» 
pleted  after  bankruptcy.  As  evidenoe  of  t^ 
committed  before  bankruptcy  is  admissibie  n 
proof  of  concealment  then  begun  and  tkeic- 
after  completed,  so  evidence  of  acts  befoR 
bankruptcy  is  admissible  in  proo-  of  fnads- 
lent  intent  with  which  concealment  is  <v^ 
pleted  after  bankruptcy.  Glass  ▼.  Uniw 
States  (C.  C.  A.,  3d  Cir.),  36  Am.  B.  B.  65^ 
222  Fed.  773. 

61.  Conetto  v.  United  Statea  (a  C  A  9t^ 
Cir.),  42  Am.  B.  R.  189.  251  Fed.  43;  K»ttJ 
man  v.  United  SUtes  (a  a  A.,  3d  Gr.).  ^ 
Am.  B.  R.  22,  212  Fed.  613;  Warm  * 
United  States  (C.  C.  A.,  5th  CSr.l,  29  i* 
B.  R.  555,  199  Fed.  753,  holding,  that  vke:- 
one  conceals  property  before  banScrnpt'J 
keeps  it  concealed  after  bankrupti^  in<i  ^^ 
appointment  of  a  trustee,  and  fails  to  ff'* 
render  it,  he  is  guilty  of  the  crime  of  c<«' 
coaling  assets,  although  the  initia]  coocttl- 
ment  was  before  he  became  a  banknipt.  i|^ 
offense  in  such  case  being  complete  wWs  cr 
fails  to  surrender  the  property  to  Us  tiw 
tee  in  bankruptcy  or  to  disclose  to  him  i^ 
whereabouts. 

62.  United  States  v.  Stem  {U,  C,  ^'^ 
26  Am.  B.  R.  110,  186  Fed.  854,  sffd.  «» 
Am.   B.   R.    101. 
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Yoluntaiy  bankrupt  after  he  has  filed  his  petition  and  before  the  appointment 
of  a  trustee  is  an  offense  under  this  section.^  Likewise^  it  is  a  crime  to 
fraudulently  conceal  property  from  the  trustee,  even  though  the  property  had 
been  disposed  of  before  an  order  to  pay  over  to  the  trustee  was  made.^  The 
offense  of  fraudulently  concealing  assets  is  committed  where  the  bankrupt 
dishonestly  applies  money  or  property  to  his  own  use  or  purposes  so  that  he 
himself  or  some  other  person  whom  he  may  desire  to  benefit  receives  advantage 
and  profit  by  the  concealment ;  the  application  of  money  in  good  faith  to  the 
payment  of  a  debt  after  a  petition  in  voluntary  bankruptcy  is  filed  does  not 
necessarily  constitute  a  fraudulent  concealment,  although  as  a  result  of  the 
payment  the  creditor  receives  an  undue  advantage.^ 

(4)  CoNosALKBNT  FBOM  TBUSTBIL —  The  appointment  of  a  trustee  in  bank- 
ruptcy is  an  essential  element  of  the  offense  of  knowingly  and  fraudulently 
concealing  a  bankrupt's  property  from  his  trustee;  but  such  appointment  of 
the  trustee  is  not  an  ingredient  of  the  crime  of  conspiring  to  commit  such 
offense.^  The  bankruptcy  act  does  not  make  it  a  criminal  offense  for  a  person 
who  is  not  a  bankrupt  to  conceal  the  bankrupt's  property  from  the  trustee.^ 
Thus,  there  can  be  no  conviction  unless  it  is  shown  that  the  defendant  had 
been  adjudicated  a  bankrupt^ 

(5)  Concealment  by  ooepobation  ob  pabtnebship. —  A  bankrupt  corpo- 
ration is  capable  of  committing  the  criminal  offense  of  knowingly  or  fraudu- 
lently concealing  its  property  from  its  trustee.**  Although  it  has  been  held  that 
the  concealment  must  be  by  the  bankrupt,  and  that  an  officer  of  a  bankrupt 
corporation  is  not  liable  to  puniahment  under  §  29  for  concealment  by  such 
corporation,''^  the  more  effective  rule  seems  to  be^  that,  if  the  officers  of  a 


68.  U.  S.  V.  Goldstein  (D.  C,  Va.),  12 
Am.  B.  R.  766,  182  Fed.  789  in  which  the 
court  said:  "It  is  true  that  clause  1  ap- 
plies to  concealing  property  from  the  trustee, 
and  that  in  the  case  at  bar  the  aU^ed  con- 
cealment was  prior  to  the  appointment  of 
the  trustee.  But  when  a  person  files  his 
voluntary  petition  in  bankruptcy,  he  knows 
that  a  trustee  will  be  appointed,  and  that 
such  trustee  takes  title  as  of  the  date  of  the 
adjudication;  It  follows  that  a  concealment 
of  property  after  the  adjudication,  even  if 
before  the  appointment  of  the  trustee,  is  a 
concealment  from    the  trustee.'* 

64.  Matter  of  Stern  (D.  C,  N.  J.),  ZZ  Am. 
B.  R.  281,  215  Fed.  979. 

65.  U.  S.  y.  Lowenstein  (D.  C,  Pa.),  11 
Am.  B.  R.  134,  126  Fed.  884.  This  yiew 
was  also  taken  under  the  act  of  1867  (United 
States  y.  Smith,  Fed.  Cas.  No.  16,339),  where 
Judge  Hall  of  the  Northern  District  of  New 
York,  instructed  a  jury  as  follows:  ''  If  he, 
in  point  of  fact,  received  money  to  the  extent 
of  $^000,  and  withheld  H  from  his  creditors 
and  from  his  assignee  then  he  is  liable  to 
be  conyicted.  ...  If  he  paid  it  over  to 
his  creditors  to  honest  creditors,  and  stated 
■the  fact  upon  his  examination,  then  he  would 
not  be  liable." 

66.  Radin  v.  United  States  (C.  C.  A.,  2d 
O&r.),  ^  Am.  B.  R.  640,  189  Fed.  568. 

•7.  United    States    v.    Waldman    (C.    C, 


N.  Y.),  26  Am.  B.  R.  677,  188  Fed.  624; 
United  SUtes  v.  Rosenstein  (D.  C,  N.  Y.), 
33  Am.  B.  R.  730,  211  Fed.  738. 

68.  Matter  of  Agnew  and  Sherman  (D.  €., 
N.  Y.),  36  Am.  B.  R.  709,  226  Fed.  660; 
Oilbertson  v.  United  States  (C.  0.  A.,  7th 
Cir.),  22  Am.  B.  R.  32,  168  Fed.  672,  hold- 
iag  that  without  adjudication  as  a  bankrupt 
within  the  meaning  of  the  bankruptcy  act, 
a  conviction  upon  a  charge  of  concealing  from 
his  trustee,  while  a  bankrupt,  property  of 
the  estate  in  violation  of  section  29-b,  cannot 
be  upheld,  notiwithstanding  proof  of  flagrant 
concealment  of  the  property  from  the  de  fa4Sta 
trustee.  See  also  United  States  v.  Rabino- 
wich  (U.  S.  Sup.  a.),  42  Am.  B.  R.  255,  238 
U.  S.  78. 

68.  Kauffman  v.  United  States  (C.  a  A., 
2d  Cir.),  32  Am.  B.  R.  22,  1^12  Fed.  613; 
Cohen  v.  United  States  (C.  0.  A.,  2d  Cir.), 
19  Am.  B.  R.  8,  157  Fed.  651. 

70.  Field  v.  U.  S.  (C.  0.  A.,  9th  Cir.), 
14  Am.  B.  R.  507,  137  Fed.  6;  United  SUtes 
v.  Lake  (D.  C,  Ark.),  12  Am.  B.  R.  270, 
129  Fed.  499.  These  cases  were  before  the 
court  in  Cohen  v.  United  States  (C.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  8,  157  Fed.  653,  and 
held  inapplicable  where  the  indictment 
charges  a  conspiracy  that  a  bankrupt  cor- 
poration should  conceal  its  assets,  as  dis- 
tinguished from  a  conspiracy  that  the  officers 
of  a  bankrupt  corporation  should  conceal  its 
assets. 
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corporation  have  participated  in  the  commissioiii  of  the  offense,  they  may  be 
indicted  and  punished  llierefor.'^  A  member  of  a  bankrupt  partnership,  al- 
though not  himself  adjudicated  a  bankrupt,  may  be  prosecuted  for  the  frandih 
lent  concealment  of  firm  property  from  its  trustee.'^* 

(6)     CONOEALMBNT   BY  THIBD  PABTT  IK  AID  OF  BANKBUPT. It  haS  ken 

ruled  that  while  a  third  person  cannot  be  convicted  under  this  section  of  con- 
cealing property  he  may  be  convicted  under  the  United  States  Criminal  Code 
as  a  principal  under  the  provision  making  all  who  aid  and  abet  the  commissioiL 
of  a  crime  liable  as  principal.'^ 

(7)  Omission  to  schedule  pbopbbty. — It  is  not  an  offense  under  this  8e^ 
tion  to  omit  to  name  property  in  the  schedule  by  accident  or  mistake^^  or  worth- 
less claims  upon  which  an  action  could  not  be  maintained/^  or  property  wUek 
the  debtor  did  not  know  that  he  owned/^  or  property  which  the  bankrnpt 
honestly  thought  did  not  pass  to  the  trustee/^  or  where  the  evidence  does  not 
show  that  a  legally  consummated  gift  or  traiisfer  has  been  made."  But  if  it 
appear  that  property  was  omitted  from  the  schedules  with  the  fraudnlent 
purpose  of  concealing  it^  an  offense  is  conmiitted.^  The  omission  if  frandih 
lent  will  constitute  the  oath  to  the  schedule^  a  false  oath,  and  as  sudi  a  distinct 
offense  from  that  of  concealing  properly  from  the  trustee.'*  The  advice  of 
counsel  has  been  held  to  be  no  defense.  The  offense  may  not  be  retrieved 
by  the  subsequent  good  conduct  of  the  defendant,  although  die  court  may  con- 
sider such  conduct  in  imposing  sentoice.^^ 

(8)  EvTDBNOB  OF  coNCBALMBNT. —  The  couTt  may  exclude  evidence  of 
fac^y  which,  though  relevant,  is  too  remote  to  be  material  iu  the  circan- 
stances.^  The  act  to  constitute  a  concealment  need  not  be  a  physical  act  in 
the  nature  of  a  conversion,  begun  and  completed  after  bankruptcy,  and  henoe 
evidence  of  acts  committed  b^ore  bankruptcy  may  be  admitted  as  showing 
intent.^  And,  for  the  same  purpose,  conversations  with  the  bankrupt  prior  if> 
the  concealment  are  admissible.^^     Neither  a  bankrupt's  schedules  in  bank- 


71.  Wolf  ▼.  United  States  (C.  C.  A.,  4th  Clr.), 
89  Am.  B.  R.  106,  238  Fed.  902.  In  the  case  of 
United  States  v.  Freed  (C.  C.  N.  Y.),  25  Am. 
B.  R.  88,  179  Fed.  236,  the  conrt  said:  **  The 
crime  of  concealing  assets  could  be  committed 
by  a  corporation,  and  Freed  (president  of  the 
corporation)  could  be  Indicted  for  the  offense, 
if  he  participated  In  its  commission.  Cohen  t. 
U.  8.  (C.  C.  A,.  2d  Clr.),  19  Am.  B.  R.  8,  157 
Fed.  651.  85  C.  C.  A.  113;  U.  8.  v.  Young  &  Hoi- 
land  Co.  (C.  C,  R.  I.),  22  Am.  B.  R.  484,  170 
Fed.  110.  Those  were  cases  of  conspiracy;  but, 
if  one  may  be  guilty  of  conspiracy  to  commit 
an  act,  it  cannot  be  that  he  Is  not  guilty  If 
the  conspiracy  Is  accomplished.  I  do  not  re- 
gard Field  ▼.  U.  8.  (C.  C.  A.,  8th  Clr.),  14  Am. 
B.  R.  507.  137  Fed.  6,  69  C.  C.  A.  568,  as  binding, 
after  Cohen  v.  U.  8.,  supra."  See  also  Am.  B. 
R    Dig.  I  1182. 

71».  Conetto  V.  United  States  (C\  C.  A..  9th 
Clr.).  42  Am.  B.  R.  189.  251  Fed.  42.  Sef»  also 
MalTln  V.  United  States  (C.  C.  A.,  2d  Cir.'i,  42 
Am.  B.   R.  98,  252  Fed.  449. 

78.  KauiTman  v.  United  States  (C.  C.  A..  2d 
Clr.).  32  Am.  B.  R.  22.  212  Fed.  613;  Good  ▼. 
Kane  (C.  C.  A..  8th  Clr.),  32  Am.  B.  R.  19.  211 
Fed.  966. 

Necessity  of  conTlctiiig  corporation  first. — 
Under  the  United  States  Criminal  Code  (I  832) 
all  abettors  are  made  principals.  It  is  not 
necessary  therefore,  that  a  bankrupt  corpora- 
tion should  first  be  conricted  before  bringing 
to  trial  one  charged  with  aiding  and  abetting 
in  the  concealment  of  its  assets  from  a  trus- 
tee in  bankruptcy.  Shen  t.  T^wls  (C.  C.  A.. 
8th  Clr.),  30  Am.  B.  R.  436.  206  Fed.  S77. 

78.  See  p.  260,  ante.  Although  it  may  be 
evidence    of    a    fraudulent    intent.     Oretsch    ▼. 


United   States   (C.   C.  A..   3d   Clr.),  86  Am.  B. 
R.  6n,  231  Fed.  G7. 

74.  In  re  Pearce,  21  Vt.  611. 

75.  In  re  Parker,  Fed.  Cks.  10,72a  4  Bin- 
501. 

76.  In  re  Adams  (D.  a.  N.  T.),  4  Am.  B. 
R.  696,  104  Fed.  72;  Riigely  y.  Bobiocon,  1> 
Ala.  4<M. 

77.  In  re  DeLeeuw  (D.  C,  N.  Y.),  3  Aa. 
B.  R.  418,  98  Fed.  408. 

78.  In  re  Bacon  (D.  C,  N.  Y.).  30  Aa- 
B.  R.  584,   205  Fed.  545. 

79.  Gretsch  v.  United  States  (C  C.  A.,  3^ 
ar.),  36  Am.  B.  R.  571.  231  Fed.  57. 

80.  McNiel  v.  United  SUtes  (CL  C  A.,  5tk 
dr.),  18  Am.  B.  R.  18,  150  Fed.  82,  bddiBg 
that  evidence  that  counsel  adviwd  the  bank- 
rupt to  keep  his  business  open  up  to  tb* 
usual  closing  time  of  the  day  of  his  adjudi- 
cation is  not  admissible  to  relioTe  the  iNUik- 
rupt  from  liability  for  keeping  the  fuodt  re* 
ceived  on  such  day. 

81.  Kern  v.  United  States  (C  C  A.  0^ 
Cir.).  22  Am.  B.  R.  223,  169  Fed.  617. 

88.  Johnson  v.  United  States  (C.  CL  A.,  l^ 
Cir.),  22  Am.  B.  R.  359.  170  Fed.  581.  S« 
also  Am.  B.  R.  Dig.  §  1194. 

63.  Glass  V.  United  SUtes  (C.  C.  A.  3d 
Cir.),  36  Am.  B.  R.  550,  222  Fed.  773. 

68a.  Green  v.  United  States  (C.  CL  A.,  2d 
Cir),  39  Am.  B.  R.  637,  240  ¥M.  949. 
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ruptcy  nor  his  examination  before  the  referee,  if  objected  to  by  the  bankrupt^ 
are  admissible  on  an  indictment  for  concealment  of  property.^  The  books  of 
the  bankrupt  are  admissible  in  evidence  upon  a  trial  of  the  indictment  although 
he  claims  his  privil^e.®  The  nature  of  the  act  of  concealment  is  such  that  it 
can  rarely  be  proved  by  direct  testimony;  the  evidence  must  be  largely  if  not 
wholly  circumstantial,  and  "  such  as  in  practical  affairs  of  life  tends  to  pro- 
duce belief  and  conviction  in  the  minds  of  those  to  whom  such  evidence  is  ad- 

<lreflBed."  " 

0.  False  oath.*^ —  (1)  In  gsnbbal. —  The  fifth  amendment  of  the  United 
States  Constitution  does  not  prohibit  the  imposition  of  a  punishment  for  false 
swearing  on  a  compulsory  examination.^  Nor  does  the  immunity  provision 
of  §  7  (9)  of  the  bankruptcy  act,  that  no  testimony  given  by  a  bankrupt 
upon  his  examination  "  shall  be  offered  in  evidence  against  him  in  any  crim- 
inal proceeding "  exempt  him  from  a  criminal  prosecution  for  giving  false 
testimony  on  such  an  examination.^  The  insertion  of  this  common-law  offense 
in  the  statute  simply  creates  a  different  penalty  for  a  crime  already  defined  ,*^ 
and  where  a  defendant,  in  a  proceeding  in  bankruptcy,  has  been  indicted  under 
this  section,  and  also  under  the  Penal  Code,  he  can  only  be  prosecuted  under 
this  section.*^  The  false  oath  must  have  been  **  knowingly  and  fraudulently  " 
made.** 

(2)  What  cowsTiTtiTEs  false  oath. — What  is  a  "false  oath"  in  bank- 
rapt<^  is  considered  elsewhere.^  The  words  ^^  false  oath,"  as  employed  in 
this  section,  comprehend  false  swearing  by  the  bankrupt  in  a  proceeding  to 
investigate  the  truth  of  specifications  filed  against  his  discharge.^  And  also 
false  testimony  given  by  a  witness  before  a  special  commissioner,  appointed 
under  §  21-a,  prior  to  the  bankrupts  adjudication,^  but  it  does  not  embrace 
the  verification  by  the  bankrupt  of  schedules  from  which  he  has  omitted  prop- 
•erty  transferred  in  fraud  of  creditors  more  than  four  months  before  the  filing 
of  the  petition;^  although  it  may  include  a  verification  of  schedules  from 
which  property  which  should  have  been  transferred  to  the  trustee  has  been 
f raudulendy  omitted.^    The  making  of  a  false  oath  either  in  or  out  of  bank- 


Mw  JohnsOD  T.  United  States  (C.  C.  A.,  Ist 
dr.).  20  Am.  B.  R.  724,  16S  Fed.  30;  Jacobs 
▼.  United  States  (C.  C.  A.,  Ist  Cir.),  20  Am. 
B.  R.  65a  181  Fed.  604. 

Vallwre  to  eehedmle  aot  •  e«ft«ealiDeBt. —  The 
offense  denounced  by  the  provisions  of  section 
20-b  contemplate  the  concealment  of  property 
by  some  other  act  or  acts  upon  the  part  of 
the  bankrupt  than  merely  omitting  it  from  the 
schedules,  and  affirmative  false  statements  of 
some  material  fact  or  facts  by  the  bankrupt, 
wilfully  and  intentionally  made  by  him,  know- 
ing the  same  to  be  false.  In  re  Hennebry  (D. 
•C.,  Iowa)p  81  Am.  B.  R.  281,  207  Fed.  882; 
•Oretsch  ▼.  United  States  (C.  C.  A.,  3d  Clr.),  80 
Am.  B.  R.  571,  231  Fed.  67. 

88.  Johnson  ▼.  United  States  (U.  S.  Sup.  Ct.), 
:30  Am.  B.  R.  14.  228  U.  8.  467;  Kerrch  r. 
United  States  (C.  C.  A.,  Ist  Cir.),  22  Am.  B.  R. 
M4,  171  Fed.  866,  distinguishing  Johnson  t. 
United  States  (C.  C.  A.,  1st  dr.),  20  Am.  B. 
R.  724,  168  Fed.  30.  Compare  People  ▼.  Swarts 
and  Oreenberg  (111.  Crim.  Ct.),  8  Am.  B.  B. 
487,  24  Mut.  Corp.  Rep.  266. 

86.  Stern  v.  United  States  (C.  C.  A..  3d  dr.), 
28  Am.  B.  R.  101,  affg.  26  Am.  B.  R.  110,  186 
Fed.  864.  See  also  United  States  ▼.  Oreenbaum 
<D.  C,  Mich.),  42  Am.  B.  R.  286,  252  Fed.  259. 

The  mere  ftoct  tiuit  m  man  was  president  of  a 
corporation  and  as  such  had  opportunity  to  find 
out  that  a  considerable  portion  oU  the  stock  in 
trade  of  the  corporation  had  disappeared,  and 
that  be  frequently  Tlslted  the  place  of  busineM 
of  the  corporation,  but  took  no  active  part  in 
Its  management,  is  not  suiUcient  to  show  that 


ho  knowingly  and  fraudulently  concealed  the 
nsHets  of  the  corporation,  wolf  v.  United 
States  (C.  C.  A..  4th  Cir.),  39  Am.  B.  R.  106, 
238  Fed.  902. 

87.  See  also  Am.  B.  R.  Dig.  f  1183. 

88.  Olickstein  t.  United  States.  27  Am.  B.  U. 
786,  222  U.  8.   139. 

88.  Wechsler  ▼.  United  States  (C.  C.  A.,  2d 
dr.).  19  Am.  B.  R.  1,  168  Fed.  679.  revg.  16 
Am.   B.   R.  1. 

06.  Wechsler  t.  United  States  (C.  C.  A..  2d 
dr.),  19  Am.  B.  R.  1.  158  Fed.  679. 

86*.  Rosenthal  ▼.  United  States  (C.  C.  A., 
8th  dr.),  41  Am.  B.  R.  583,  248  Fed.  684. 

•1.  National  Bank  of  Louisyille  r.  Carley  (C. 
C.  A.,  3d  dr.),  12  Am.  B.  R.  119,  127  Fed.  686. 

Knowingly  and  fTandnlently. —  When  a  per- 
son states  matter  which  he  does  not  believe 
to  be  true,  wilfully  and  contrary  to  his  oath, 
he  may  certainly  be  said  to  make  a  false  oath 
"•knowingly  and  fraudulently."  Wechsler  t. 
United  States  (C.  C.  A..  2d  Cir.),  19  Am.  B.  R. 
1,  158  Fed.  579.  revg.  16  Am.  B.  R.  1. 

82.  See  under  Section  Fourteen  of  this  work, 
subtitle  "A  false  oath  in  the  proceeding." 

88.  Edelstein  t.  United  States  (C.  C.  A.,  8th 
dr.),  17  Am.  B.  R.  649,  169  Fed.  636. 

A  false  oath  is  evidently  a  corruptly  false 
oath,  such  as  will  subject  the  affiant  to  a  prose- 
cution for  perjury.  In  re  Gilpin  (D.  C,  Pa.), 
20  Am.  B.   R.  374,  389,  160  Fed.  171. 

94.  United  States  t.  Liberman  (C.  C,  N.  T.). 
23  Am.  B.  R.  734,  176  Fed.  161;  United  States  v. 
Gray  (D.  C,  N.  T.).  43  Am.  B.  R.  158,  266  Fed. 
98. 
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ruptey  proceedings  is  perjiuy,  and  punishable  as  such;  if  made  in  a  bankraptqr 
proceeding  it  is  punishable  as  prescribed  in  this  section^  rather  ihan  as  pre- 
scribed in  the  Federal  P^ial  Code.^  Although  this  section  prescribes  bo 
punishment  for  one  who  suborns  another  to  make  a  false  oath  in  a  proceeding 
in  bankruptcy,  one  who  is  guilty  of  such  subornation  is  punishable  under 
{he  Penal  Oode,*^  but  the  crime  of  false  swearing  in  bankruptcy  prooeediqp 
is  not  equal  in  enormity  to  the  crime  of  perjury.^  The  offense,  wheu  onee 
committed,  oaimot  be  retrieved  by  right  and  lawful  conduct  on  the  part  ci  tlie 
defendant  in  assisting  his  trustee  in  gathering  assets  which  oug^t  to  have 
been  disclosed  before/^  The  making  of  a  ''  false  account ''  is  not  a  anrnt 
except  as  here  prescribed.  These  latter  words  when  applied  to  a  debtor  aie 
not  important,  as  an  unverified  account  by  the  bankrupt  is  practically  unkiuywiL 
Not  so  where  the  false  account  is  filed  by  the  trustee  or  receiver;  it  is  often  not 
verified,  but  this  would  not  save  the  guilty  officer  from  the  penalty  of  tbe 
statuta  This  subsection  then  refers  to  the  perjury  of,  or  the  maUng  of  s 
false  account  in  the  proceeding  by,  any  person. 

(3)  Administbation  of  oath. —  In  a  trial  of  an  indictment  under  this 
clause,  it  must  be  shown  that  the  oath  was  administerod  by  an  officer  autho^ 
ized  to  administer  it.^^    A  referee  may  administer  such  an  oath.'^ 

(4^  EviDBNOB  OF  FALSE  OATH. —  Evideuoc  should  be  clear  and  satisfiK^ 
tory.^^  In  a  prosecution  for  false  swearing  evidence  which  not  only  contra' 
diets  the  testimony  of  the  defendants,  but  so  far  preponderates  it  as  to  justify 
the  juiy  in  finding  that  the  latter  was  not  only  false  but  was  made  by  the 
defendant  knowingly  and  fraudulently  is  all  that  is  necessary  to  prove  the 
crime  of  making  a  false  oath.^^  Proof  that  the  defendant  took  the  oath  eidier 
before  he  began  to  testify  or  when  he  finished  and  signed  the  testimonj  is 
sufficient  to  support  the  charge  of  perjury.^* 


90.  In  re  Heneby  (D.  C,  Iowa),  31  Am.  B.  R. 
231,  207  Fed.  882. 

96.  Gretch  v.  United  States  (C.  C.  A.,  3d  Cir.), 
86  Am.  B.  R.  571.  231  Fed.  67. 

97.  U.  S.  V.  Wedisler  (D.  C,  N.  Y.),  16 
Am.  B.  B.  1,  revd.  on  other  grounds,  19  Am. 
B.  R.  1,  158  Fed.   57^. 

98.  Epstein  v.  United  States  (C.  C.  A.,  7th 
Cir.),  28  Am.  B.  R.  561,  196  Fed.  354.  See 
U.  S.  Penal  Code,  §  126. 

99.  Kahn  y.  United  States  (C.  C.  A.,  2d 
ar.),  32  Am.  B.  R.  109,  214  Fed.  54. 

100.  Kern  v.  United  States  (C.  C.  A.,  6th 
Cir.).  22  Am.  B.  R.  223,  169  Fed.  617. 

101.  In  re  Oonroy  (D.  C,  Pa.),  14  Am. 
B.  R.  249,  134  Fed.  764,  holding  that  if  the 
bankrupt  knowingly  and  fraudulently  made 
a  false  oath  in  respect  to  a  conveyance  of  real 
property  owned  by  him,  at  any  time,  he  is 
guilty  of  this  offense. 

109.  United  States  ▼.  Simon  (D.  C, 
Wash.),  17  Am.  B.  R.  41,  146  Fed.  09,  hold- 
ing that  an  indictment  of  a  bankrupt  for 
perjury  is  not  demurrable  upon  the  ground 
that  the  referee  was  not  authorized  to  ad- 
minister an  oath  to  the  defendant. 

108.  In  re  Troeder  (C.  C.  A.,  Ist  CSr.),  17 
Am.  B.  R.  723,  150  Fed.  710.  See  also  Am. 
6.  R.  Dig.  I  1195. 

An    Inquiry    as   to    asseto   or   liabilities    of   a 

bankrupt   mty    be   carried   back   as   far   as   ia 
necessary,    and    ererything    bearing    npon    the 


question  at  the  time  of  bankruptcy  is  materiiL 
Hence  a  question  with  respect  to  tlie  floioetal 
condition  of  the  business  of  the  said  banknp: 
and  with  respect  to  the  amount  of  asseti  ivi 
liabilities  of  the  said  bankrupt.  Is  material,  tl- 
though  relating  to  the  bankrupt's  flnanclal  cw- 
dltlon  several  years  before  the  llling  of  the  pe- 
tition In  bankruptcy.  United  Statee  t.  Rosb- 
steln  (D.  C.  N.  T.),  83  Am.  B.  R.  73a  211  F(4 
78a 

KrldcBoe  of  bnalBeas  rdsUona  bctweca^'^ 
fendrat  and  bnnkrapt.— Where  the  deftsdi^ 
testified  before  the  referree  that  he  reeeKti 
cash  for  a  check  dellTored  to  the  bankrapt 
while  the  prosecution  claimed  that  he  ntxm 
recelTcd  checks  in  return,  the  object  bdag  t* 
pad  the  bankrupt's  bank  account,  erldence  W 
be  admitted  tending  to  show  doee  buainets  w 
confidential  relations  between  the  accnaed  avi 
the  bankrupt  to  show  moUTe^  Ulmer  r.  Ueltn 
States  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  a  1^ 
219  Fed.  641,  citing  Daniels  t.  United  StaM 
(C.  C.  A.,  6th  Cir.)  27  Am,  R  B.  TMt  U>«  W 
469. 

Teatfmony   ef  wltacas   before  rdetee^—uP* 
the  prosecution  of  a  defendant  for  lUse  svctr 
Ing  in  a  bankruptcy  proceeding.  It  is  error  t« 
allow  the  prosecution   to  bring  out  on  cro^ 
examination    of   a    hostile    witness,    hlf  tm- 
mony  glTcn   before  the  referee  in  baakrap^T- 
it  not  being  done  for  the  purpose  of  «"** 
ing  his   memory.     Rosenthal   t.  United  /»a^ 
(C.  C.  A,  8th  dr.).  41  Am.  B.  B.  588,  248  Frf 
684.  « 

IM.  Kahn  ▼.  United  States  (C.  C.  A,  2d  Or 
32  Am.  B.  R.  109.  214  Fed.  54.  .  ., 

IM.  United  States  t.  Wechsler  (D.  C,  N.  '  • 
16  Am.  B.  R.  1.  revd.  on  other  grooads  i» 
Am.  B.  R.  1,  158  Fed.  679. 
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d.  Pnnidunent. —  Here,  too,  the  only  punishment  is  by  imprisonment;  but 
the  maximum  is  two,  not  five,  years.  ^^  If  perjury  is  charged  and  the  indict- 
ment is  laid  under  the  general  law,  the  punishment  prescribed  by  that  law; 
will,  of  course,  follow  a  conviction. 

e.  Offenses  by  others. —  (1)  In  gbnbeai^ —  While  the  word  "  person  "  ^^ 
includes  the  officers  ^^  named  in  the  law,  and  thus  any  of  the  offenses  enum- 
erated in  subsection  b  may  be  chargeable  to  an  officer,  yet  the  last  three  sub- 
divisions of  subsection  b  are  manifestly  intended  to  meet  acts  or  omissions 
by  others  than  the  bankrupt  or  such  officers.  These  subdivisions  are  new,  and 
have  as  yet  received  little  attention  from  the  courts. 

(2)  Pbesenting  a  false  claim. —  The  presenting  of  a  false  claim  under 
oath  against  a  bankrupt's  estate  is  a  crima^^^  Though  the  clause  is  phrased 
somewhat  awkwardly,  it  is  thought  that  it  applies  to  an  attorney  who  pre- 
sents such  a  claim  in  an  ordinary  proceeding,  as  well  as  in  one  for  a  composi- 
tion. The  intention  clearly  is  to  penalize  the  filing  of  false  claims,  and  to 
make  both  the  claimant  and  any  one  who  acts  in  his  stead  in  presenting  the 
claim  liable  therefor.  The  words  "  used  any  such  claim  in  composition  '* 
enlarge  the  scope  of  the  clause  in  such  proceedings;  it  may  have  been  pre- 
sented without  knowledge  of  its  falsity,  but  acted  on,  as  by  assenting  to  the 
offer  of  composition,  after  that  fact  became  known.  Knowledge  of  falsity 
is  essential,  but  that  the  presentation  or  use  was  fraudulent  does  not  seem  a 
necessary  element.  On  a  prosecution  for  this  offenae  testimony  given  by  the 
defendant  on  a  hearing  in  bankruptcy  is  admissible.^'*'*  The  books  of  the 
bankrupt,  accompanied  by  explanatory  evidence  by  accountants  and  statements 
made  by  the  bankrupt  to  ciedit  companies,  are  admissible  on  the  question: 
whether  the  defendant  made  a  loan  to  the  bankrupt.^'^ 

(3)  Beceiving  propeety  with  intent  to  defeat  the  act. — The  elements 
of  pleading  and  proof  here  are:  (a)  The  receipt  of  a  material  amount  of 
property  belonging  to  the  bankrupt,  (b)  after  the  filing  of  the  petition,  ^^ 
and  (c)  with  intent  to  defeat  the  act.^^^  This  offense  can,  therefore,  not  bef 
committed  by  one  who  is  the  unconscious  beneficiary  of  a  fraudulent  transfer  ot 
preference  before  bankruptcy,^^  though  intent  to  defeat  the  act  is  palpabla 
On  the  other  hand,  only  intent,  not  also  the  result,  need  be  shown.  But  intent 
will  never  be  presumed  where  the  acts  complained  of  are  made  the  foundation 
of  an  indictment;  it  must  be  proved.  This  offense  will,  in  the  nature  of 
things,  be  rare,  and  occur  only  in  involuntary  cases  before  actual  adjudication. 


lOS.  Three  counts  In  an  Indictment  for  a  false 
oath  under  section  29,  where  the  defendant 
made  substantially  the  same  statement  at  three 
dlflPerent  times,  charge  bnt  one  offense,  and  in 
svch  a  case  imprisonment  for  more  than  two 
years  specified  In  such  section  is  nnanthorlsed. 
Ulmer  t.  United  States  (C.  C.  A.,  Sth  Clr.),  34 
Am.  B.  R.  143,  219  Fed.  641. 

Effect  of  ReTlsed  Ststates,  t  5S9S.— While 
the  effect  of  section  5392  of  the  United  States 
ReTlsed  Statutes,  making  oral  and  written  false 
statements  perjnry,  when  sworn  to  before  any 
competent  tribunal,  officer  or  person  In  any 
case  In  which  a  law  of  the  United  States  au- 
thorises an  oath  to  be  administered,  is  re- 
stricted by  section  29  of  of  Bankruptcy  Act, 
both  sections  may  be  construed  together  as  pro- 
Tiding  a  stated  penalty  for  the  crime  or  false 
•wearing,  with  the  proriso  that  when  the  of- 
fense is  committed  In  a  bankruptcy  proceeding 
the  offender,  upon  conyiction.  shall  be  subjected 


to  a  different  penalty.  Wechsler  t.  United 
States  (C.  O.  A..  2d  Cir.),  19  Am.  B.  B.  1.  158 
Fed.  579,  reTg.  Ifi  Am.  B.  R.  1. 

1«7.  Bankruptcy   Act,   f   1   (19). 

106.  Bankruptcy  Act,  f  1  (IS). 

108a.  Advice  of  counsel. —  Where  the  de- 
fendant did  not  detail  all  the  fbcts  and  circum- 
stances to  his  counsel  as  to  the  entire  trans- 
action but  merely  stated  to  his  counsel  that 
he  had  loaned  money  to  the  bankrupt,  he  was 
not  entitled  to  a  binding  Instruction  for  ac- 
quittal on  the  ground  that  he  acted  on  the 
adrice  of  counsel  in  filing  his  claim  and  there- 
fore did  not  knowingly  present  a  false  claim 
under  oath.  Lerlnson  t.  tfnlted  States  (C.  C.  A., 
3d  Clr.),  46  Am.  B.  R.  305.  263  Fed.  257. 

106K  LeTlnson  t.  United  States  (C.  C.  A., 
3d  Clr.),  45  Am.  B.  R.  306,  263  Fed.  267. 

106«.  LeTlnson  t.  United  States  (C  C.  A.,  Sd 
(>.),  45  Am.  B.  R.  306.  263  Fed.  m. 

109.  See  U.  S.  T.  Latorre,  Fed,  Cas.  15,567,  S 
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(4)  EzTOBTiNG  MONEY. —  The  fifth  subdivision  is  clearly  aimed  at  those 
creditors  who  seek  an  advantage  as  a  conflideration  for  consulting  to  a  pro- 
posed composition.  It  may^  of  course,  be  availed  of  where  pressure,  indnd- 
ing  a  money  payment,  is  exerted,  resulting  in  the  withdrawal  of  objeetioDs 
to  a  dischaige.  Whellier  it  is  available  where  a  debt  is  not  provea  in  cod- 
sid^ration  of  a  new  promise  may  be  doubted ;  such  a  new  promise  is  neither 
money  nor  property.  "  Cases  are  conceivable,  too,  where  the  bankrupt  may 
commit  this  offense.  The  broad  meaning  of  ^'person"  should  be  remem- 
bered.^^ The  mere  attempt  to  extort  is  enough.  But  extortion  is  not  shows 
where  a  creditor  loaned  money  to  a  bankrupt  for  use  in  paying  the  consid- 
eration of  a  composition  and  the  bankrupt  promised  that  when  the  composi- 
tion was  confirmed  he  would  pay  the  creditors  the  balance  of  their  daim,  after 
deducting  their  share  of  the  consideration  of  such  compositioiL"^ 

(5)  CoNSPiRAOY.^5—  Under  §  6440  of  the  U.  S.  R.  S.  (now  §  37  of  the 
United  States  Criminal  Code)  it  has  been  held  that  a  person  who  oonspiies 
with  another  to  commit  an  offense  against  the  bankruptcy  act  is  liable  to  prose- 
cution.^ If  a  bankrupt  conceal  his  property  before  the  appointment  of  a 
itruatee  and  continue  to  conceal  it  after  the  appointment  he  violates  the  bank- 
ruptcy act  and  a  conspiracy  that  he  shall  do  so  violates  the  conspiracy  statuta"' 
Insolvent  debtors  can  be  convicted  of  conspiracy  to  conceal  property  in  anticipa- 
tion of  involuntary  bankruptcy  proceedings  against  them.^''*  The  offense  of  con- 
spiracy, as  defined  by  §  37  of  the  U.  S.  Criminal  Code,  is  not  one  arising  under 
the  Bankruptcy  Act."'  Individuals  may  be  guilty  of  the  offense  of  conspiring  to 
conceal  the  assets  of  a  corporation,  although  the  corporation,  as  such,  was  not  a 
party  to  the  conspiracy.^  Circumstantial  evidence  is  admissible  to  prove  th? 
crime  of  conspiracy  to  conceal  assetfl^^  as  the  crime^  from  the  nature  of  the  ci^, 
can  rarely  be  proved  by  direct  oral  evidence.  If  the  proof  shows  a  prefiooi 
meeting  and  a  concert  of  action  hereafter,  eadi  of  die  parties  dcing  nme 
act  contributing  toward  the  accomplishment  of  an  unlawAil  purpose^  a  jo? 
is  justified  in  finding  that  th^  were  conspiring  to  accomplish  that  pnrposa''^ 
Upon  a  prosecution  for  conspiracy,  the  schedules  are  admissiUe  in  evidenea^ 
Evidence  not  only  of  the  fraudulent  concealment  of  assets  by  a  bankrupt,  hot 
of  the  joint  participation  of  the  defendants  in  the  acts  by  which  the  frandolent 
concealment  was  accomplished  is  sufficient  to  sustain  a  oonvietion  for  o» 


Blatcht  134;  Knapp,  etc,  Oo.  t.  Drew  (C.  C. 
A..  Sth  Cir.),  20  Am.  B.  B.  8H.  100  Fed.  41S. 
See  also  Am.  B.   B.  Dig,,  I  118S. 

110.  Knapp.  etc.,  Co.  v.  Drew  (C.  C.  A.,  8th 
dr.).  20  Am.  B.  B.  356.  160  Fed.  413;  In  re  Luf- 
tig  (D.  C,  Mass.),  15  Am.  B.  B.  773.  102  Fed. 
.322,  holding  that  the  mere  sale  of  a  creditor's 
claim  to  a  brother-in-law  of  a  bankrupt  Is  not 
necessarily  a  commission  of  the  offense  of  re- 
■ceiylng  "any  material  amount  of  property 
from  a  bankrupt  after  the  filing  of  the  peti- 
tion,'* nor  does  it  necessarily  inTOlve  any  in- 
tent to  defeat  the  act. 

111.  See  Wayne  Knitting  Mills  t.  Nugent  (D. 
C,  Ky.)»  4  Am.  B.  B.  747,  104  Fed.  530.     Com- 

Sare  also  s.  c,  in  Supreme  Court,  Mueller  v. 
rugent,  181  U.  S.  1.  7  Am.  B.  B.  224. 
lis.  Where  an  alleged  bankrupt,  without  sug- 
gesting the  pendency  of  bankruptcy  proceed- 
ings permits  an  action  at  law  by  the  princi- 
pal petitioning  creditor  to  go  to  Judgment,  and 
pays  the  same,  if  the  payment  is  received  with 
intent  to  take  no  further  action  in  the  bank- 
ruptcy proceedings,  it  may  constitute  the  re- 
x>eipt  of  money  "after  the  filing  of  the  pe- 
tition, with  intent  to  defeat  this  act.**  within 
the  meaning  of  section  29b  (4)  of  the  bank- 
ruptcy Act.  Matter  of  Lavery  &  Son  (D.  C, 
MnR8.).   37   Am.   B.    B.   606.   235   Fed.   910. 


lU.  Bankruptcy  Act,  f  1  (19). 

TlM  proTlalMi  appUca  f  aU  ptnwm  wbo  a- 

act  money  or  property  from  any  one  **  *  ^ 
sideration  for  acting  or  forbearing  to  act  » 
bankruptcy  proceedings.  United  StitefJ^ 
Dunkley  (D.  C,  Cal.),  38  Am.  B,  R.  VS,9 
Fed.  lOOa 

114.  Zayelo  t.  Beeyes,  227  U.  8.  6B.  9  •^ 
B.   B.  498.  ^^ 

llA.  See  under  this  section,  sub-title ^'*^' 
spiracy  to  conceal  property;  IndlctmcBt,  •■« 
p.  623.     See  also  Am.  B.  B.  Dig..  II  UH  ^^ 

116.  U.  8.  T.  Bayer,  Fed.  Caa.  116IT,  4  W» 

*^-  .    4 

117.  Cohen   T.   United    States    (C.  <^  ^*  tj 
Cir.),  19  Am.  B.  B.  8,  12.  1S7  Fed.  «L  tft}' 
Am.  B.  B.  357 ;  United  Stotes  t.  Bhodet  (D.  <- 
Ala.),  S2  Am.  B.  B.  52S,  212  Fed.  SIZ. 

117a.  Meyer  v.  United  States  (C.  C.  A,  •- 
dr.),  43  Am.  B.  B.  600,  268  Fed.  212. 

lis.  BabinowlU  t.  United  SUtes  (C.  t  ■* 
2d  Or.),  34  Am.  B.  B.  130.  222  Fed.  Sit 

The  crime  of  conspiracy  to  conceti  tj*^ 
cannot  be  committed  unless  the  ^^^^^.^Zm  p 
concealed  are  such  as  the  trustee  it  ^"P'r'  ^ 
receive.  MalTin  y.  United  SUtea  (C.  C  A-.  ^ 
Clr,).  42  Am.  B.  B.  98.  252  Fed.  449. 
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spiracy.^  Each  one  of  joint  defendants  may  take  the  stand  in  his  own  behalf 
and  his  testimony  is  admissible  for  and  against  his  codefendant.^  Proof  that 
some  of  t^e  assets  allied  to  have  been  concealed  were  preferentially  trans- 
ferred merely,  does  not  make  a  conviction  improper  where  there  is  proof  that 
other  assets  were  concealed  in  pursuance  of  the  conspiracy."** 

(6)  Punishment. —  The  punishment  for  either  of  these  offenses,  like 
those  committed  by  the  bankrupt,  is  imprisonment  for  not  more  than  two- 
years. 

(7)  Attobnets  violating  act. — ^An  attorney  who  designedly  defeats  or 
attempts  to  defeat  the  operation  of  the  bankruptcy  act  is  subject  to  suspen* 
sion,^**  or  disbursement."*** 

17.  OFFENSES  9T  A  BEFESEE  AHD  PUHISHHENT. 

ft.  In  .generals — The  former  law  penalized  the  taking  of  unlawful  fees- 
This  subsection  is,  therefor^  new.  There  are  no  cases  yet  reported  under 
it  For  what  will  make  a  referee  ^^  directly  or  indirectly  interested/'  see- 
under  section  thirty-nine^  post;  also  for  what  constitutes  his  duty  as  to  giving^ 
information.  But  the  offense  defined  in  subdivision  3  cannot  be  oonunitted 
until  the  referee  has  been  directed  by  the  court,  which  hero  means  the  judge, 
to  permit  the  inspectioiL 

b.  Pnnisbmmt — Hero  &e  punishment  does  not  involve  imprisonment;  bat 
ousts  the  guilty  officer  from  office  and  makes  him  liable  to  a  fine  of  not  moro 
than  $500.    This  offense  is,  Aerefore,  not  an  infamous  crime.'^ 

V.  NO  PROSECUTION  AFTER  ONE  TEAR.^^ 

The  limitation  contained  in  subsection  d  is  absoluta     The  indictment 
must  be  found  or  the  information  filed  within  one  year  after  the  commission 
of  the  offense.^''    This  subdivision  has  no  application  to  an  indictment  under 
§  37  of  United  States  Criminal  Code  for  conspiracy  to  commit  an  offense  aris- 
ing under  the  bankruptcy  act.^ 


119.  United  states  r.  Yoang  ft  Holland  Co. 
(Cir.  Ct.  B.  I.).  22  Am.  B.  E.  484,  170  Fed. 
110;  United  States  v.  Rhodes  (D.  C,  Ala.),  82 
Am.   B.   B.  628,  212   Fed.  518. 

IM.  Stein  T.  United  SUtes  (C.  C.  A.,  8d  Cir.), 
28  Am.  B.  B.  101,  183  Fed.  888;  United  States  t. 
Green  (D.  C,  Va.),  34  Am.  B.  R.  406,  220  Fed. 
973;  Meyer  t.  United  States  (C.  C.  A.,  7th  Cir.), 
43  Am.  B.  B.  680,  258  Fed.  212. 

ItL  Radin  t.  United  SUtes  (C.  C.  A.,  2d 
Cir.),  25  Am.  B.  B.  640,  188  Fed.  658. 

12t.  United  States  t.  Green  (D.  C,  Pa.).  34 
Am.  B.  R.  406,  220  Fed.  878. 

183.  United  States  ▼.  Oreen  (D.  €.,  Pa.), 
34  Am.  B.  R.  405,  220  Fed.  873. 

184.  Radin  ▼.  United  States  (a  a  A.,  2d 
Cir.),  25  Am.  B.  R.  640,  188  FecU  658. 

184a.  Meyer  v.  United  States  (C.  C.  A., 
7th  CTir.),  43  Am.  B.  R.  680,  858  Fed.  212. 

184b.  In  re  Naphtaly  (Gal.  Sup.  a.),  14 
Cent.  L.  J.  96. 

184c.  In  re  Joseph  (K.  Y.  Sna  Ct),  135 
App.  Div.  (N.  Y.)  588,  120  N.  Y.  Snpp.  783. 

185.  Compare  U.  S.  y.  Block,  Fed  Gas. 
14,608. 

186.  See  also  Am.  B.  R.  Dig.,  g  110d« 

187.  Contimiinc  conceslmeiLt;  indJetmeat 
barred  by  statute  of  limitations. —  The  fact 
that  concealed  property  remains  concealed 
does  not  continue  the  offense;  and  where  an 
indictment  which  charsed  bankrupt  with  hav- 
ing knowingly  and  fraudulently  concealed 
assets  from  his  trustee,  was   found  more 


than  twelve  months  after  the  filing  of  the^ 
bankruptcy  petition  and  schedules  and  mor» 
than  twelve  months  after  bankrupt's  adjudi- 
cation and  the  appointment  of  a  trustee,  but 
the  evidence  as  to  defendant's  acts  in  rela- 
tion to  the  property  all  related  to  a  period 
Srior  to  his  filing  his  petition  in  bankruptcy, 
e  having  done  nothing  since  that  time  but 
remain  passive  and  silent,  the  prosecution 
for  the  offense  was  barred  by  section  28d  of 
the  Bankruptcy  Act,  which  provides  that  an 
indictment  for  concealing  assets  shall  be 
found  within  one  year  after  the  commission 
of  the  offense.  Warren  v.  United  States  (C. 
C.  A.,  5th  Cir.),  28  Am.  B.  R.  555,  188  Fed. 
753. 

An  unsupported  statement  of  the  district 
attorney  as  to  when  a  defendant  accused  of 
false  swearing  was  sworn  in  the  bankruptcy 
proceeding,  is  insufiicient  to  establish  that 
the  offence  occurred  within  the  limitation 
prescribed  by  this  subdivision.  Rosenthal 
V.  United  States  (C.  C.  A.,  8th  Cir.).  41  Am. 
B.  R.  583,  24S  Fed.  684. 

188.  United  States  ▼.  Rabinowitz  (U.  S. 
Sup.  Ct.),  48  Am.  B.  R.  255,  238  U.  S.  78; 
United  States  v.  Comstock  (Cir.  Ct.,  R.  I.), 
20  Am.  B.  R.  526,  168  Fed.  416;  RabinowHz 
▼.  United  SUtes  (C.  a  A.,  2d  Cir.),  34  Am. 
B.  R.  130,  222  Fed.  846. 


SECTION    THIBTT 


RULES,  FORMS,  AND  ORDERS. 

§  30.  BnleSi  Forms,  and  Orders. —  a  All  necessary  rules,  forms,  and 
orders  as  to  prooednre  and  for  carrying  this  act  into  force  and  effect 
shall  be  prescribed,  and  may  be  amended  from  time  to  time,  by  the 
Supreme  Court  of  the  United  States. 


Analogoiis  proYiiioiiB:     In  U.  S.:     Act  of  1868,  S  10. 
In  1^;    Act  of  1883,  S  127. 
In  Can.:    Act  of  1919,  |  66. 


SYNOPSIS  OF  SECTION. 

KVUDBf  FORMS,  AlTD  OROBIUI. 

I.  Roles,  Fonns,  and  Orders,  634. 

a.  Comparaiive  legialatian  and  meofdng  of  Mciian,  634. 

b.  Those  prescribed  should  be  foUowedf  634. 

c.  Supptemental  rules  and  forms,  635. 


RUJLES,  FOBMS,  AHD  0BI>SSS.i 

a.  OomparatiTe  legiilation  and  meaning  of  leotion.—  The  English  hankmiilv 
authorizes  the  lord  chancellor,  with  the  concurrence  of  the  presideat  of  A« 
board  of  trade,  to  make,  revoke^  and  alter  general  rules  in  bankraptej^ 
whichy  when  laid  before  parliament,  have  the  same  efFect  as  if  pieviooiif 
enacted  by  that  bodj.^  The  general  roles  in  England  are^  ihareCon^  tf 
much  law  as  the  statute.  The  provisions  in  the  Canadian  Act  are  similar  <» 
those  in  the  English  Act.^  Our  system  does  not  permit  judicial  l^gislatioi 
of  this  character.  The  former  act  gave  the  justices  of  the  Supreme  Court  povtf 
to  frame  general  orders  for  a  variefy  of  purposes.^  The  orders  then  fraxool 
and  the  forms  prescribed  for  carrying  them  cut  have  been  used  as  modek  for 
those  now  in  vogue,^  and  the  coart  will  construe  the  present  general  orders  as 
lihe  general  orders  under  the  earlier  statute  were  construed.^  The  purpose  i^ 
of  course,  to  accomplish  uniformity  in  practice  throughout  the  States.* 

b.  Those  prescribed  should  be  followed. —  It  has  heea  distinctly  held  tbit 
ihe  general  orders  promulgated  by  the  Supreme  Court  in  accordance  witk 
this  section  are  binding  upon  courts  of  bankruptcy.  They  c(»ifer  rigiitt 
as  well  as  prescribe  rules  of  practice.^     The  rules  ind  forms  prescribed  bj 

1.  See  also  Am.  B.  R.  Dig.,  f  37.  practice  regarding  acte  to  be  done  witto  • 

L^rSn  ^Rii?k,^V*nf«ifi   «  M  BpeciSed  time  yield  to  the  rnlee  of  the  M 

?"Art  if  iSjt    I  10.            •  *  eral  court.    In  re  FaU  Qty  Shirt  M%.  C^ 

4.*  See  Bump   on   Bankruptcy   (0th  ed.).  and       (D.  G.»  Ky.),  3  Am.  B.  R.  437,  M  FmL  ^ 

General  Ordera  and  Forms  therein,  7.  In   re   Scott    (D.   a,   N.   Oir.),  3  A* 

6.  Savings  Bank  ▼.  Bank,  Fed.  Caa.  12,919.  Va.),  S  Am.  B.  R.  704,  M  Fed.  400.  It  » ti' 

SUte  naes  o#  practice^— When  an  adjudi-  duty  of  referees  to  comply  wtth  0«««»*  ^ 

<>ation  is  made  in  bankruptcy  the  case  is  in  der  aXiu.     Faulk  k  Go.  t.  Steinar  (U^* 

the  U.  a  Biatriet  C6urt,  and  rules  of  State  A.,  6th  Oir.),  21  Am.  B.  R.  023,  lOS  Fad.  ^ 
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the  Supreme  Court  under  and  by  virtue  of  the  bankruptcy  act  have  the 
force  and  effect  of  law.®  It  is  the  duty  of  referees  and  trustees  to  conform 
therewith.*^  Filing  has  been  refused  to  papers  not  in  accordance  with  the 
official  forms.  ^®  The  general  orders  are  not  to  be  taken  as  enlarging  the  statute, 
but  must,  if  possible,  be  construed  consistently  with  it.^^  But  the  general 
orders  are  not  always  in  tune  with  the  law;  and  the  forms  show  a  want  of 
harmony  at  times  both  with  the  law  and  the  general  orders.  In  such  cases, 
the  law,  of  course,  controls.^  The  general  orders  and  forms  have  not,  in 
respect  to  procedure,  the  full  force  and  effect  of  law."  In  any  event  they 
do  not  abrogate  the  law.  The  orders  being  simply  an  amplification  of  the 
law  with  respect  to  procedure,  they  should  not  be  construed  as  extending  the 
powers  granted  to  the  court  by  virtue  of  tibe  law  itself.  ^^  Rules  may  not 
enlarge  the  statute,  but  are  merdy  prescribed  to  carry  the  act  into  effect." 
0.  SupplenLental  rules  and  fonni.»-The  general  orders  are  intended  only  to 
confine  the  practice  in  bankruptcy  within  certain  broad  limits.  They  are 
not  exclusive,  and  most  of  the  district  courts  have  prescribed  supplemental 
rules;  these  should  always  be  consulted.  Even  these  have  not  always  been 
found  sufficient,  and  local  rules  are  sometimes  promulgated  by  the  referees." 
Rules  of  the  district  courts  may  not  conflict  with  the  rules  and  forms  pro- 


8.  In  re  Gerber  (C.  C.  A.,  9th  Cir.),  2S 
Am.  B.  R.  608,  617,  186  Fed.  693,  so  held  ag 
to  the  rules  and  forms  in  regard  to  exempt 
tions;  Powell  v.  Pangbom  (K.  Y.  Sup.  Ct), 
31  Am.  B.  R.  650;  fiabin  ▼.  Blake-McFall  Ck>. 
(C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  179,  228 
Fed.  501. 

Effect  on  jurisdiction. — ^A  rule,  not  ex- 
pressly authorijEed  by  some  law  of  Congress, 
cannot  confer  judicial  power  on  a  District 
Court,  to  set  aside  or  disregard  the  (hidings 
of  fact  of  a  referee,  in  an  action  by  a  trustee 
in  bankruptcy  to  reeoyer  an  aUeged  prefer- 
ence, where  the  parties  had  expressly  stipu- 
lated to  have  the  matter  tried  and  determined 
by  the  referee.  Grant  v.  National  Bank  of 
Auburn  (D.  C,  N.  Y.),  37  Am.  B.  R.  329,  232 
Fed.  201. 

9.  Faulk  y.  Steiner  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  623,  166  Fed.  861 ;  In  re  Jamie- 
eon  (D.  C,  111.),  9  Am.  B.  R.  681,  120  Fed. 
697. 

10.  Mahoney  ▼.  Ward  (D.  C,  N.  Car.),  3 
Am.  B.  R.  770,  100  Fed.  278,  holdin|r  that 
a  written  or  typewritten  schedule  will  not 
be  accepted.  The  printed  blank  containing 
forms  prescribed  by  the  rules  of  court  mu^ 
be  used. 

11.  In  re  Ci^  Contracting  Co.  (D.  C,  Ha- 
waii), 30  Am.  B.  R.  133. 

It.  See  In  re  Soper  (Rec.,  N.  Y.),  1  Am. 
B.  R.  193.  See  also  oomments  and  discus- 
sions of  rules  and  forms  at  the  various  con- 
ventions of  referees  in  bankruptcy,  1  N.  B. 
N.  435-438;  also  2  N.  B.  N.  Rep.,  Number 
for  Oct.  1,  1900,  pp.  29-32.  As  to  case 
where  there  was  conflict  between  rule  and 
statute,  see  In  re  Isaacson  (D.  C,  N.  Y.), 
20  Am.  B.  R.  430,  161  Fed.  779 ;  In  re  City 
Contracting  Co.  (B.  C,  Hawaii),  30  Am.  B. 
R.  133. 


IS.  West  Co.  V.  Lea,  174  U.  S.  590,  2  Am. 
B.  R.  463,  where  the  court  said:  "These 
rules  were  but  intended  to  execute  the  act, 
and  not  to  add  to  its  provisions  by  making 
that  which  the  statute  treats  in  some  cases 
as  immaterial  a  material  fact  in  every  case." 
Compare  In  re  Baxter,  Fed.  Cas.  1,121. 

14.  Qrcutt  Co.  V.  Green,  204  U.  S.  96,  17 
Am.  B.  R.  72,  in  which  the  court,  in  con- 
sidering ttie  effect  of  Qeneral  Order  21,  said: 
''There  is  nothing  in  that  provision  incon- 
sistent with,  or  opposed  to,  anything  stated 
in  the  bankrupt^  law  upon  the  subject, 
and  we  must  therefore  take  the  statute  and 
read  them  together,  the  order  being  simply 
somewhat  of  an  amplification  of  the  law  with 
respect  to  procedure,  but  nothing  which  can 
be  construed  as  beyond  the  powers  granted 
to  the  court  by  virtue  of  the  law  itself.** 

15.  Weidenfeld  v.  TiUinghast  (C.  C,  N. 
Y.),  18  Am.  B.  R.  531,  104  N.  Y.  Supp.  712. 

Forms  prescribed  are  not  intended  to  effect 
any  change  in  the  law.  Burke  v.  Quarantee 
ft  Trust  Co.  (C.  C.  A..  3d  Cir.),  14  Am. 
B.  R.  31,  134  Fed.  062.  They  are  to  be 
''  observed  and  used  with  such  alterations  as 
may  be  necessary  to  suit  the  circumstances  of 
any  particulal  case.**  Qeneral  Order  38. 
The  fact  that  the  oflteial  form  for  involuntaiy 
petitions  contains  an  allegation  of  insolvency 
does  not  make  such  an  allegation  material 
where  the  statute  provides  &at  other  facts 
alone  oonstitute  a  sufficient  eause  for  adjudi- 
cation. West  Co.  V.  Lea,  174  U.  8.  590,  2 
Am.  B.  R.  463. 

16.  For  those  in  force  in  the  western  dis- 
trict of  New  York,  see  1  N.  B.  N.  112-116. 
See  also  Samson  v.  Burton,  Fed.  Cas.  12,285. 
For  additional  forms,  see  Hasan  ft  Alexan- 
der's Bankruptcy  Forms,  2d  ed. 
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mulgated  by  &e  Supreme  Court  ^^  Likewise  of  the  forms.  Some  of  die 
more  valuable,  as  well  as  many  new  ones  suggested  by  experieiioe,  will  le 
found  under  ^^  Supplementary  Forms/'  fod.  Where  there  is  no  nde  to  die 
contrary,  or  official  form  which  is  applicable,  they  may  be  used.  Ezisdog 
forms,  too,  may  often  be  modified  to  fit  a  particular  case;  so,  also,  two  or 
more  prescribed  forms  may  be  oombined.^  The  goal  to  be  reachel  is  die 
important  consideration.  If  without  much  violence  done  to  prescribed  rolei 
and  forms,  the  practitioner  does  so,  he  need  concern  himsdf  as  little  slioDt 
a  technical  observance  of  &em  as  the  court  will  with  a  eaptioos  objeetial 
on  the  other  side.^ 

17.  In  re  Jolmson  (D.  C,  Aik.),  19  Am.  18.  Mather  v.  Ooe  (D.  C,  Wo),  1  Ae 

B.  It  S14,  168  Fed.  M2.    Tlnifl,  In  Matter  B.  B.  604,  92  f^  S8S.    Befaranfie  Aodd  to 

of  Nathanson  (D.  C.»  N.  Y.),  19  Am.  B.  B.  made  to  Hamr  and  Alexander's  Baskruiir 

66,  162  Fed.  686,  it  was  held  that  Fonn  68,  Forms,  2nd  Ed.,  for  forma  not  inefaided  ■ 

promulgated  by  the  Supreme  (>rart  under  this  work. 

this  section,  mnst  be  eonqilied  with  by  a  19.  Compare  In  re  Pate  (D.  C,  Obio),! 

creditor  desiring  to  oppose  an  application  for  Am.  B.  B.  679, 99  Fed.  6a». 
a  discharge. 


SECTION    THIBTT-ONE. 

COIIPUTATION  OP  TIME. 

§  31.  Oompntatton  of  Tiine.— a  Whenever  time  is  entunerated  by 
days  in  this  act,  or  in  any  proceeding  in  bankruptcy,  the  nmnber  of 
days  shall  be  computed  by  excluding  the  first  and  including  the  last, 
unless  the  last  fall  on  a  Simday  or  holiday,  in  which  event  the  day  last 
included  shall  be  the  next  day  thereafter  which  is  not  a  Sunday  or  a 
legal  holiday. 

Analogous  proTisions;    In  U.  S.:    Aet  of  1867,  |  48,  R.  8.,  §  5013. 
In  Eng.:    Act  of  1883,  §  141,  General  Rule  4. 
In  Can.:    Act  of  1919.  §  82. 
^osa-xeferences:     To  tlie  law:     Expiration  of  four  months'  period,  S  3-b;  time  limit  for 
TBcating  preference  seeored  by  legal  proceeding,  |  i-a(3). 

Schedules  to  be  filed  within  ten  days,  |  7(8). 

Composition^  application  to  set  aside  within  six  months,  |  la 

Discharge,  time  limit  upon  application,  |  14-a. 

Revocation  of  discharge  within  one  year,  |  16. 

Petition  in  involuntary  proceedings,  returned'  within  fifteen  days,  {  18-a» 

Bankrupt  to  appear  within  five  days,  f  18-b. 

Appeal  from  judgment  within  ten  days,  ^  25-a. 

Allowance  of  claim,  proof  filed  within  one  year,  {  67*n. 

Kotice  to  creditors,  by  mail,  ten  days,  |  68-a. 

Time  for  publication,  ^  58-b. 

P^erential  transfers,  etc.,  within  four  months,  |  00. 

Priority  of  wages  earned  within  three  months,  |  M-b(4). 

Dividends,  time  of  declaring,  S  65. 

Unclaimed  for  six  months,  paid  into  court,  |  06. 

Transfers,  liens,  etc,  within  four  months'  period,  ^  67. 

Vesting  property  in  trustee  as  of  date  of  adjudication,  f  70. 
To  the  General  Orders:    Time  of  filing  papers  to  be  indorsed  by  ekrk  or  referee,  11. 

Schedules  in  involuntary  proceedings,  within  five  days,  IX. 

Times  and  places  where  referees  shall  act,  XII. 

Trustee's  report  as  to  exemptions  within  twenty  days,  XVII, 

Order  to  show  cause  granted  by  referee  where  trustee  fails  to  report  within  five 
days,  XVII.  

Referee  to  make  return  to  judge  under  oath  on  first  Tuesday  of  each  month,  XXVI. 


SYNOPSIS  OF  SBCnON. 

OOMPVTATIOV  OF  TIMB. 


I.  Compatatioii  of  Time,  638. 

a.  In  general,  638. 

b.  By  months  and  years,  638. 
0.  By  days,  638. 

d  Byfractums  of  a  day,  638. 
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I.  COMFUTATIOH  OF  TIME. 


a.  In  general. —  The  rule  stated  in  this  section  is  familiar.  The  En^idi  law 
is  similar.^  The  Canadian  act  is  along  the  same  line  as  our  own  bat  more 
elaborata^  The  law  of  1867  differed  only  in  the  words  prescribisig  what  days 
were  holidays.'  This  the  present  statute  does  elsewhere.^  But  the  rule  doe« 
not  permit  the  eKclusion  of  Sundays  or  holidays,  save  those  coincident  with  tb-^ 
"  day  last  included.''  * 

b.  By  months  and  yean. —  The  phrases  ^'four  months"  and  ^one  jwt^ 
are  frequent  in  the  act  The  present  section  speaks  only  of  **  time  enumerated 
by  days."  Under  the  former  statute,  however,  it  was  hdd  that  the  same 
rule  applied  when  the  time  was  enumerated  by  mondis  and  yeai&'  Sa 
also,  under  the  law  of  1898.®  While  the  first  six  words  of  the  section  woiild 
seem  to  indicate  that  it  was  not  intended  to  apply  where  the  time  is  enuIDe^ 
ated  by  months  or  years,  the  following  words  "or  in  any  proceeding  m 
bankruptcy"  makes  it  applicable  to  any  proceeding  in  bankruptcy  ^we 
the  number  of  days  is  material.^  In  the  dissolution  of  attachments  made 
within  four  months  this  section  has  been  applied  in  computing  those  months^ 

0.  By  days. —  Here  the  statute  is  self-explanatory.  Time  limitations,  based 
on  days,  are  found  in  many  sections;^  also  in  some  of  the  general  ordeis.^ 
Cases  on  the  timely  filing  of  petitions  will  be  fonnd  in  the  footnote^ 

d.  By  fractions  of  a  day.—  Here  the  rule  seems  to  be  that  fractions  of  & 
day  will  be  disr^arded.  This  doctrine  is  the  composite  of  an  ancient  con- 
troversy. Cases  under  the  present  law  and  its  predecessor  are  cited  in  tbo 
footnote.**  There  can  now,  however,  be  no  question  about  the  rule  being  fc 
stated." 


1.  Kng,  Act  of  1883,  I  141. 

lA.  Can.  Bankr.  Act  of  1919,  |  82. 

S.  Act  of  1867.  f  48;  R.  S..  I  501S. 

5.  Bankruptcy  Act,  f  1  (14). 

4.  Compare  In  re  Tork,  Fed.  Gas.  18,1S9. 
8.  In  re  Lang,  Fed.  Cas.  8.066 ;  Cooley  v.  Cook, 
125  Biass.  406. 

6.  Matter  of  Lewandowski   (D.  C,,  Masa.),  89 

Am.  B.  R.  804.  Compare  In  re  Steyenaon  (D. 
C.  Del.),  2  Am.  B.  R.  66,  94  Fed.  110;  In  re 
Holmes  (D.  C,  Vt),  21  Am.  B,  B.  339,  166  Fed. 
226.  In  which  the  conrt  aald:  "Applying  this 
section  to  section  14,  I  hold  that  the  old  ex- 
pression of  'a  year  and  a  day'  is  applicable,  or. 
in  other  words,  if  a  bankrupt  Is  adjudicated 
on  the  23d  day  of  November,  1906,  he  may  file 
bis  application  for  discharge  on  the  24th  day 
of  November,  1909,  and  if  the  24th  falls  on  Sun- 
day, or  a  holiday,  the  next  day  thereafter.** 

.  7.  In  re  Holmes  (D.  C,  Vt.),  21  Am.  B.  R. 
339,  165  Fed.  225;  Matter  of  Lewandowski 
(D.  C,  Mass.),  89  Am.  B.  R.  804. 

S.  Jones  v.  Stevens,  5  Am.  B.  R.  671,  94 
Me.  582;  In  re  Warner  (D.  €.,  Conn.),  16 
Am.  B.  R.  519,  144  Fed.  987. 

9.  Thus,  see  In  re  Wolf  (D.  C,  N.  J.), 
2  Am.  B.  R.  322,  94  Fed.  382.  Where  a 
bankrupt  has  to  vacate  or  discharge  a  pref- 
erence five  days  before  the  22d  of  a  certain 
month  it  has  been  held  that  he  has  all  of  the 
17th  day  of  such  month.  Pittsburgh  Laun- 
dry V.  Imperial  Laundry  (C.  C.  A.,  3d  Cir.), 
18  Am.  B.  R.  756,  154  Fed.  662. 

10.  See  In  re  Scott  (D.  C,  N.  Car.),  8 
Am.  B.  R.  625,  99  Fed.  404. 

11.  In  re  Rogers,  Fed.  Cas.  12,003;  In  re 


Lang,  Fed.  Cas.  8,056.    Exceptions  to  a  tru 
tee's  report,  filed  one  day  late,  that  is.  no^'' 
than  twenty   days  thereafter,   will  be  di^ 
missed.    Matter  of  Amos  (Ref .,  6a.),  19  Av. 
B.  R.  804.    See  also  Am.  B.  R.  Dig..  S  234. 

It.  In  re  Stevenson  (D.  C,  Del),  2  A" 
B.  R.  66,  94  Fed.  110;  In  re  I>apree  (D.  C. 
N.  Oar.),  8  Am.  B.  R.  321,  97  Fed.  28;  Lei 
digh  Carriage  Co.  v.  Stengel  (C.  01  A.  6ti 
Cir.),  2  Am.  B.  R.  383,  95  Fed.  637;  In  rt 
Stoner  (D.  0.,  Pa.),  5  Am.  B.  R.  402.  105 
Fed.  752;  Jones  v.  Stevens^  5  Am.  B.  B. 
571,  94  Me.  582,  disapproving  of  Westbrook 
Mfg.  Co.  V.  Grant,  60  Me.  88;  In  re  Toai 
danda  St.  Planning  Mitt  Go.  (Spec.  M.,  K.  1^ 
6  Am.  B.  R.  38.  And  under  the  Isv  of 
1867,  Butcher  v.  Wright,  94  U.  S.  553. 

18.  Fractions  of  a  day.— -The  rule  in  btik- 
ruptcy,  as  in  other  judicial  proceedings  '^ 
that  as  to  the  general  doctrine  the  liv  ^ 
not  allow  f ractiona  of  a  day,  and  tbat  nek 
fractions  will  only  be  eonaidered  when  *^ 
stantial  justice  so  requires.  Moore  v.  T^ 
Nat  Bank  of  Philadeli^  (Super,  a  ^' 
24  Am.  B.  R.  668,  41  Pa.  Super,  a  497. 
quoting  Collier  on  Bankruptcy  (6th  ^^• 
p.  332}  In  re  Warner  (D.  C,  (3t),  16  Am 
B.  R.  519,  144  Fed.  987,  holdbig  that  tt  ** 
tachment  made  on  February  5,  1906,  in  tk 
forenoon,  is  within  four  monllis  prior  to  Jv» 
8,  1905,  at  6  p.  m.,  the  time  of  the  filioi?/ 
the  petition  in  bankrupti^  and  adjndicttMS 
thereon,  and  is  tiiereby  disedlved. 


SECTION    THIBTT-TWO. 


TRANSFER  OF  CASES 

S  32.  Transfer  of  Cases. — a  In  the  event  petitionB  are  filed  against 
the  same  person,  or  againat  different  members  of  a  partnership,  in 
different  courts  of  bankruptcy  each  of  which  has  jurisdiction,  the  cases 
shall  be  transferred,  by  order  of  the  courts  relinquishing  jurisdiction, 
to  and  be  consolidated  by  the  one  of  such  courts  which  can  proceed  with 
the  same  for  the  greatest  convenience  of  parties  in  interest. 


Analogous  proviflions:    In  U.  S.:    None,  saye  in  General  Order  XVT,  under  the  Act  of  1867. 
See  also  R.  S.,  §  5121. 
In  Eng. :     Act  of  1883,  |  97 ;  General  Rules,  18-26. 
In  Can.:    Act  of  1919,  8S  ^  ^« 
CT0s»-reference8:    To  tlie  Uw:    Jurisdiction  of  court  of  bankruptcy  to  transfer  casea  to 
other  courts  of  bankruptcy,  I  2(  19) , 
Jurisdiction  orer  one  partner  includes  aU  partners,  |  5. 

To  the  Genanl  Orders:     Petitions  in  different  districts;  priorities,  VI. 
Proceedings  in  partnership  cases,  VIII. 


I.  TRANSFER  OF  CASES. 

Xeaning  and  seope. —  This  section  is  intended  to  avoid  conflicts  of  jurisdic- 
tion between  the  courts  of  different  districts.  Three  different  district  courts 
might  have  jurisdiction,  t.  e.,  where  the  bankrupt  resides,  where  he  has  his 
domicile^  and  where  he  has  his  principal  place  of  business.^  Three  petitions 
even  might  be  filed,  were  the  case  involuntaiy.  The  possible  complications 
increase  when  partnerships  are  considered.  Therefore,  the  Supreme  Court, 
under  the  former  law,  influenced  doubtless  by  the  analogy  of  the  last  clause  of 
§  36  of  that  law  prescribed  by  rule^  that  the  court  first  acquiring  jurisdiction 
should  keep  it  This  rule  is  now  General  Order  VI,  but  with  a  sentence  added 
to  make  it  conform  to  the  section  under  discussion.  The  latter  is  new.  It  seems 
intended  to  modify  the  hard  and  fast  rule  of  seniority  formerly  applied,  by  per- 
mitting one  of  the  courts  having  jurisdiction  to  relinquish  it  and  to  order  a  con* 
solidation,  if  "  for  the  convenience  of  parties  in  interest."  •    Neither  the  act  nor 


t  Bankruptcy  Act,  S  2.  

t.  See  Act  of  1867,  General  Order  XVI. 

8.  In  re  Elmira  Steel  Co.  (IX  C,  K.  T.), 
5  Am.  B.  R.  484,  109  Fed.  456 ;  In  re  Qlobe 
Security  Co.  (D.  C,  N.  Y.),  12  Am.  B.  R. 
764,  note,  13^  Fed.  709. 

TitauHx  for  conyenience  of  parties  in 
interest. —  Where  petitions  have  been  filed  in 
differoit  districts,  the  case  should  be  heard 
in  the  district  of  the  bankrupt's  domicUe, 
or  else  be  transferred  to  the  district  where 
it  would  be  for  the  greatest  convenience  of 
the  parties  in  interest  In  re  Wazelbaum 
(D.  C.,  K.  Y.),  8  Am.  B.  R.  802,  98  Fed.  689. 


Where  a  petition  has  been  filed  against 
a  corporation  in  the  district  of  its  domicile, 
and  tnereafter  a  petition  is  filed  sgainst  it 
in  a  district  in  another  State,  the  court  in 
which  the  first  petition  is  filed,  unless  satis- 
fied that  it  is  for  the  greatest  convenience 
of  all  parties  in  interest  that  the  case  should 
be  transferred,  is  required  to  retain  jurisdic- 
tion until  the  proceeding  are  dosed.  In  re 
Tybo  Mining  &  Reduction  Co.  (D.  C,  Me.), 
13  Am.  B.  R.  68,  132  Fed.  697. 

Where  proceedings  in  bankruptcy  against 
a  corporalicm  had  been  oommenoed  in  Ala- 
bama, Tennessee  and  New  Jersey,  in  order 
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the  general  order  attempts  to  define  the  terms,  ^^  greatest  convenience "  or  "  pir 
ties  in  interest''  The  interpretation  placed  upon  them  by  the  conrt,*  tiiat  tie 
term  '^  parties  in  interest,"  covers  every  party  having  any  interest  in  or  ooni^ 
tion  with  the  case,  including  priority,  secured  and  unsecured  creditois,  as  weD 
as  the  bankrupts  themselves,  and  that  the  term,  ^^  greatest  convenience,"  dependt 
upon  all  the  circumstances — proximity  of  a  majority  of  creditors  and  tie 
place  of  business  of  the  bankrupts  to  the  court,  proximity  of  witnesses  w1m» 
attendance  is  desired  in  any  hearing,  and,  perhaps  numerous  other  faeton— 
would  seem  to  be  the  correct  view.^  Jurisdiction  so  to  do  is  conferred  by 
§  2  (19).  The  expressed  preference  of  a  majority  of  the  creditois  for  i 
transfer,  while  worthy  of  careful  consideration,  is  not  condusive  upon  tlie 
question  of  convenience ;  the  burden  of  proving  greater  convenience  is  upn 
tiiose  seeking  the  transfer.*  Save  as  modified  by  tiiis  section,  however,  the 
practice  in  vogue  under  the  former  law  is  continued  under  the  present  VdIm 
the  court  in  which  the  first  petition  is  filed  is  satisfied  that  it  is  for  the  greatest 
convenience  of  all  parties  in  interest  that  the  case  should  be  transferred,  it 
will  retain  jurisdiction,''  and  may  stay  the  other  court  or  courts  from  farfcr 
proceeding  until  an  adjudication  is  made  or  refused.^    The  petitioners  in  de 


named,  and  the  proceeding  in  the  latter  State, 
including  the  adjudication  therein,  is  by 
order  transferr^  to  the  Tennessee  conrt,  an 
order  of  the  Alabama  court  transferring  the 
proceeding  therein  to  the  Tennessee  court, 
upon  the  ground  of  **  greatest  convenienoe  of 
parties  in  interest,"  is  only  reviefwable  bv 
appeal  from  the  order  of  transfer,  although 
the  court  granting  such  order  may  have 
made  an  erroneous  finding  that  the  Tennes* 
see  court  had  jurisdiction  of  the  proceeding 
therein.  Kyle  Lumiber  Co.  v.  Bush  (O.  iX 
A.,  6th  Gir.),  18  Am.  B.  R.  635,  13»  Fed. 
68S. 

A  motion  to  transfer  a  proceeding  against 
a  domestic  corporation  oommenoed  in  the 
Southern  District  of  New  York  three  days 

grior  to  the  filing  of  a  petition  against  it 
I  Colorado,  will  be  granted,  and  the  pro- 
ceedings consolidated.  Matter  of  The  Gen- 
eral Metals  Co.  (D.  C,  N.  Y.),  12  Am.  B.  R. 
770,  133  Fed.  84. 

General  Order  No.  6  as  to  the  jurisdiction 
of  the  court  where  two  or  more  petitions 
are  filed  in  different  districts  against  the 
same  debtor  is  subject  to  the  prorisions  of 
this  section  (f  32)  relating  to  the  transfer 
and  consolidation  of  petitions  for  the  eon- 
▼enience  of  parties  in  interest.  In  re  Isaac- 
son (D.  C,  N.  Y.),  20  Am.  B.  B.  430,  161 
Fed.  779;  Matter  of  New  Bra  Norelty  Co.  (D. 
C,   N.  J.),  89  Am.  B.  R.  80,  241  Fed.  298. 

4.  Matter  of  United  Button  Co.  D.  C.  Del.). 
13  Am.  B.  R.  454,  137  Fed.  068. 

5.  In  re  Sterne  &  Levi  (D.  C.  Tex.  Ref.),  26 
Am.  B.  R.  289. 

6.  Burden  of  proving  conTenience.*- Matter 
of  United  Button  Co.  (D.  C,  Del.),  13  Am. 
B.  R.  454,  137  Fed.  ^S,  which  construes 
generally  the  provisions  of  this  section. 

In  a  proceeding  before  the  bankruptcy 
court  first  takfaig  jurisdiction  of  a  bank- 
ruptcy case,  to  d<^ermine  the  ouestion  which 
of   two    banloruptcy   courts    snould    proceed 


with  the  case  for  the  greatest  eonvcueseB  of 
parties  in  interest*  &e  burden  of  «tii(j- 
Ing  the  court  by  a  fair  prepondenBce  «f 
the  evidence  that  it  would  be  for  the  grat- 
est  convenienoe  off  parties  in  intereit  te 
transfer  such  case  to  the  other  eooit  ii 
under  section  S2  oi  the  Bankruptcy  Aet 
and  General  Order  VI,  upon  the  puty  leek 
ing  the  transfer,  and  idiera  ample  sotiee 
of  the  time  and  object  of  a  hetfisg  «p<> 
the  matter  has  been  given  to  sll  putiei 
in  kiterest  and  no  creditor  i^vpean  in  Uvs 
of  a  transfer  and  nothing  hi  snpport  rf 
such  petition  to  transfer  m  offered  by  tk 
petitioner  against  an  amy  of  hdf  li^ 
circumstances  oonstitnting  a  great  pivpo* 
deraace  of  the  evidence  in  favor  of  the  conrt 
first  taking  jurisdictioB  retaining  tnd  P^^ 
ceeding  wiUi  the  case,  soch  petition  to  tn» 
fer  should  be  denied.  In  re  Stene  ft  I^ 
(D.  C,  Tex.  Bef.),  26  Am.  B.  B.  260. 

7.  In  re  Greenfield,  42  How.  Pr.  (K.  V. 
469;  In  re  Penn,  Fed.  Caa  10,927;  hit 
Boylan,  Fed.  Cas.  1,757 ;  In  re  Boston,  H.  I 
£.,  etc.,  Fed.  Gas.  1,678;  In  re  Ldsnd,  Ffi 
Cas.  8,228;  Shearman  ▼.  Bin^uaa,  Ai  (^ 
12  733. 

a.  In  re  Sears  (D.  C,  N.  Y.),T  Abl^^ 
279,  112  Fed.  68,  ae  modified  on  aaoOr 
point  by  s.  c,  8  Am.  B.  R.  713,  117  M 
294;  Matter  of  United  Button  Gb.  (^^ 
N.  Y.),  12  Am.  B.  R.  261,  132  Fed.  378. 

Bankrupt  corpcfrations. —  The  word  "ie^ 
vidual,"  as  used  in  General  Order  VT,  pw^^ 
ing  that  "  in  case  two  or  more  petitions  ^ 
be  filed  against  the  same  indlTidnsl  in  ^^^ 
ent  districts,  the  first  hearing  shall  )»  ^ 
in  tbe  district  In  which  the  debtor  hit  ^ 
domicile,'*   is   eqnlTSlent  to   '^Mnon.**  aad  v 


C,  N.  J.),  89  Am.  B.  R.  80l  241  Ftd.  SI& 


§  82.]  TsANSVXB  OF  Casks.  641 

preferred  district  must  proceed  with  diligence  to  secare  their  rights,  for  if 
there  be  an  adjudication  in  another  district,  jurisdiction  thereon  to  adxninr 
ister  the  estate  is  obtained* 

Where  the  business  transaetions  of  two  Obw   (D.  €L,  Kuu),  13  Am.  B.  R.  304,  133 

alleged  iM^oupt  corporations  organised  In  Fed.  568. 

different  Jurisdictions  are  so  interminglod  as  0.  Matter  of  United  Button  Oo.    (D.   C, 

to  be  impossible   of   separation,   the   court  N*.  T.),  12  Am.  B.  R.  261,  132  Fed.  378;  Mat- 

which  first  acquires  jurisdiction   mar  pro-  ter  of  New  Era  Novelty  C6.  (D.  GL,  N.  J.), 

«eed.     1b  is  Bouth-Westem  Bridge  k  mn  89  Am.  B.  R.  80,  241  Fed.  288. 
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CREATION  OF  TWO  OFnCBS. 

S  33.  Oreation  of  Two  Offloes.—  a  The  offioee  of 
mre  hereby  ereatecL 


Analogous  prOYifliont:     In  U.  S.:    Act  of  1867,  I  3,  R.  6.,  |  494S. 

In  Eng.:     None. 

In  Can.:    None. 
Crosa-refextncea:     To  the  law:    Court  may  include  referee,  |  1  (7) 

Offioer  indudea  rafaraa  aad  tniatM^  {  1(18). 

Beferee  meaaa  referee  who  has  ]iiriadietioii»  I  1(21). 

Trustee  includes  all  tmatees  of  the  estate,  |  1  (26) . 

Offenses  by  referee  and  trustee,  |  29. 

Beferees,  appointment,  remoral  and  districts,  |  84. 

Qualifications  and  oath,  ||  86,  36. 

Number  and  jurisdiction,  ||  37,  88. 

Duties,  compensation,  contempts  before,  ff  80>-41. 

Records;  absence  or  disability,  %%  42,  48. 
Trustees,  appointment,  |  44. 

Qualifications;  death  or  remoral,  IS  46,  46. 

Duties  and  compensation,  |f  47,  48. 

Acooonts  and  papers,  %  49. 
Bonds  of  referees  and  trustees,  |  60. 


6TNOP8I8  OF  SEOnON. 

GBBanON  OV  TWO 


L  Creatbm  of  Oflkes  of  Referee  and  Tnurtee,  642. 

a.  Comparative  legialationt  642. 

b.  Biferee  and  fruaiee,  642. 


I.  CREATION  OF  OFFICES  OF  REFEREE  AHD  TRUSXSB. 

a.  ComparatiYe  legiilation. —  The  conesponding  officeiB  under  the  Engl^ 
syBtem  are  legistrarB  and  troBteeB ;  under  the  law  of  ISd?,  rqpsten  oi 
asBignees.^    No  statute  heretofore,  however,  haB  fonnally  oreated  tlie  oS«^ 

b.  Beferee  and  tmitee.—  The  statute  elsewhere  prsBcribeB  that  the  vord 
"officer"  shall  include  clerk,  marshal,  receiver,  referee,  and  trustee.*  ^^ 
two  former  existed  before  the  law  was  passed ;  the  third  comes  into  beitf 
only  in  tliose  cases  where  the  court  finds  him  neoeBsary  and  appoints  linn* 
It  is  a  little  difficult  to  understand  why  this  section  was  neoeBBaij;  S  ^ 
provides  for  the  appointment  of  referees,  §  44  of  trustees.  Each,  thoop 
ihuB  an  (^cer,  has  but  intermittent  functions.     The  effeot  of  thiB  doetiia^ 


1.  Aet  of  1867,  i  S,  R.  S.,  i  4901. 
M.  Baolmiptcy  Act,  ^  1  (IB). 


t.  Baokrvq^  Ad*  M  (I)  (W* 


[MB] 
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on  the  limitationB  of  §  72  is  eonfiidered  later.^  The  referee  is  fonoaUj  des- 
ignated for  a  special  term,^  and  is  vested  with  powers  only  as  to  sueh  cases 
I  as  have  been  referred  to  him.  The  trustee  is^  save  for  this  section,  not  an 
officer  at  all,  but  a  liquidator,  appointed  by  the  creditors.^  For  the  juris- 
diction, duties,  and  compensation  of  these  oflScers,  and  the  like,  reference 
should  be  had  to  the  succeeding  sections.' 

4  See  I  72  of  this  woxk.  6.  BtiaknipUy  Act,  |  44. 

^  f.  Bankropti^Aflt^f  S4(l).  <  7.  Baakrope^  Act,  ||  34-60, 


SECTION  THIRTT-FOnS. 


APPOINTMENT,  REMOVAL,  AND  DISTRICTS  OF  REFEREES. 

§  34.  Appointment,  Removal,  and  Districts  of  Referees.— a  Comb 
of  bankraptcy  shall^  within  the  territorial  limits  of  which  thej 
respectively  have  jurisdiction,  (1)  appoint  referees,  each  for  a  tern  of 
two  years,  and  may,  in  their  discretion,  remove  them  because 
services  are  not  needed  or  for  other  cause;  and  (2)  designate, 
from  time  to  time  change,  the  limits  of  the  districts  of  referees,  so 
that  each  county,  where  the  services  of  a  referee  are  needed,  mj 
constitute  at  least  one  district. 


AliAlogons  piOTisiotas:     In  V.  S.:    As  to  appointment.  Ad  of  1867,  §  3,  R.  8^  f  4993;  lA 
of  1841,  5;  Act  oi  1800,  §  2;  Ab  to  removal.  Act  of  1867,  S  5,  R.  S.,  §  4997. 

In  Eng.:     None. 

In  Can.:     Act  of  1919,  §  64. 
Gnat-nferences:    To  the  law:    Court  may  include  ntferee,  f  1  (7). 

Referee  means  referee  having  Jurisdiction  of  estate,  S  1(2). 

Reference  to  referee  where  judge  is  slwent  from  district,  |  184. 

Offenses  by  referee,  S  29. 

Qualifications;  oath  of  office,  IS  86,  86. 

Number  of  referees,  |  87. 

Jurisdiction  and  duties;  oompensaticm,  ||  88-4(K 

Contempts  before  referees,  |  41. 

Bonds  of  referees,  |  50. 


SYNOPSIS  OF  SECTION. 

APPOIlfTmBIfT,  RBMOYAIi,  AND  DUTIUOT8  OF 

L  Appointment,  Rexnovaly  and  Districts  of  Ref  eiees,  644. 

a.  Appointment,  644. 

b.  Removal,  645. 

c.  Term,  645. 

d.  Lmita  of  district,  645. 


I.  APPOINTMSNT,  REMOVAL,  AND  DISTRICTS  OF  RSWRSBS. 

a.  Appointment.^ —  Under  the  present  law,  the  judge  of  each  district  ippo^ 
the  referees.  By  the  former  law,  the  registers  were  appointed  by^'^'.Jj 
on  the  nomination  of  the  chief  justice.*    The  power  to  appoint  is  li^iW 

1.  6ee  also  Am.  B.  R.  Dig.,  S  66.  t.  Act  of  1867,  |  8,  R.  S.,  f  4»S. 

[644] 
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Befebees;  Bemoval;  Distbicts. 
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within  the  territorial  limits  of  the  court ;  a  judge  of  one  district  while  holding 
oourt  in  another  district  cannot  appoint  a  referee  for  the  latter  district.  The 
"court"  must  appoint  the  referee,  and  not  "the  judge."®  But  a  district 
judge  holding  a  court  of  bankruptcy,  may  appoint  or  remove  a  referee,  though 
there  is  another  district  judge  in  the  district  having  equal  and  concurrent 
authority.*  The  appointment  is  usually  in  the  form  of  a  court  order,  desig- 
nating the  limits  of  the  referee's  district  and  his  term  of  oflBice.  From  that 
time  and  during  such  term  all  bankruptcy  cases  arising  in  his  district  are 
usually  referred  to  him,  unless  he  is  absent,  disqualified  or  removed;'  they 
may,  however,  for  the  convenience  of  parties  be  referred  to  any  referee  within 
the  territorial  jurisdiction  of  the  court,®  or  the  court  may  appoint  a  special 
referee  to  hear  a  particular  case  in  the  event  of  the  disqualification  of  the 
r^ular  referee.'  The  order  of  designation  being  discretionary  the  circuit 
court  of  appeals  will  not  undertake  to  review  it*  If  there  is  more  than  one 
referee  in  the  referee  district,  the  cases  are  distributed  in  such  manner  as 
the  court  directs. 

b.  Bemoval.^ — This  is,  like  the  appointment,  discretionary.  But  it  must 
be  either  because  the  services  of  a  referee  are  not  needed,  or  for  other  cause. 
The  cause  should  be  stated  in  the  order  of  removal.  It  is  not  thought  that 
the  words  "for  cause"  here  give  the  right  to  notice  and  a  hearing.  As  long 
as  the  judge  finds  the  cause  sufficient,  it  is  enough. ^^  The  circuit  court  of 
appeals  may  not  control  the  discretion  of  a  district  court  in  the  matter  of  the 
appointment  or  removal  of  a  referee.^^ 

c.  Term. — ^The  roister  held  office  until  the  judge  deemed  his  assistance 
nnnecessaiy.  The  term  of  the  referee  is,  however,  fixed  at  two  years.  There 
is  nothing  in  the  statute  which  invalidates  the  acts  of  a  referee  after  the 
expiration  of  his  term.  He  continues  a  referee  in  each  unclosed  case  pre- 
viously referred.  If  removed,  the  order  of  removal  will  doubtless  remove 
him  as  to  such  cases.  Without  any  standing  order  of  appointment,  the  court 
can  continue  to  refer  cases  in  his  district  to  him,  provided  there  is  no  other 
regularly  appointed  referee  in  his  district,  and  the  order  of  reference  will  in 
itself  confer  jurisdiction  and  be  deemed  an  appointment  to  that  extent. 

d.  Limitf  of  district. —  Under  the  former  law,  at  least  one  register  was 
appointed  in  each  congressional  district.  This  seems  to  have  been  dropped 
out  when  that  law  was  fused  into  the  Eevised  Statutes.^  Now  the  referee 
district  is  fixed  by  the  judge,  but  should  be  so  that  each  county  "may  con- 
stitute at  least  one  district."  This  seems  to  mean  that  referee  districts  cannot 
be  larger  than  a  single  county,  a  provision  apparently  ignored  in  many  juris- 
dictions." There  is  warrant,  however,  for  the  practice,  for  the  judge  may 
oonclude  that  the  services  of  a  referee  are  not  needed  in  a  particular  county 
and  combine  it  with  another  cotmty  or  counties  into  a  single  referee  district. 


8.  In  re  Steele  (D.  C,  Ala.),  20  Am.  B.  R. 
446,  162  Fed.  694. 

4.  Birch  y.  Steele  (C.  C.  A.,  Stli  Cir.),  21 
Am.  B.  R.  639,  165  Fed.  577. 

5.  Compare  Bankruptcy  Act,  |  48. 

6.  See  under  |  22  of  this  work. 

7.  Bray  ▼.  Cobb  (D.  C,  N.  Car.),  1  Am. 
B.  R.  153,  91  Fed.  102. 

8.  In  re  Alden  (C.  C.  A.,  let  Cir.),  80  Am. 
B  R.  48,  205  Fed.  145. 

9l  8ee  also  Am.  B.  R  Dig.,  |  66. 


10.  Compare  State  ▼.  Doberty,  25  La.  Ann. 
119. 

11.  Birch  ▼.  Steele  (C.  C.  A.,  5th  Cir.).  21 
Am.  B.  R.  539,  165  Fed.  577. 

18.  Act  of  1867,  f  3,  R.  S.,  |  4993. 

18.  It  is  well  known  that  referee  districts 
of  two  or  three  counties,  or  even  of  a  score 
of  counties,  and  in  one  case,  the  Southern 
IHstrict  of  Illinois,  of  a  whole  district,  have 
been  created  under  this  seemingly  inelastic 
dause. 


glOTION    THIETT-FIVI. 


QUALIFICATIONS  OF  REFEREES, 
f  35.  Qiiallflcatioiui  of  Referees.—  a  Individuals  shall  not  be  digiUi 
to  appointment  as  referees  unless  they  are  respectively  (1)  oompetest 
to  perform  the  duties  of  that  office;  (2)  not  holding  any  office  of  profit 
or  emolument  under  the  laws  of  the  United  States  or  of  any  State 
other  than  commissioners  of  deeds,  justices  of  the  peace,  masters  ii 
chancery,  or  notaries  public;  (3)  not  related  by  consanguinity  or 
affinity,  within  the  third  degree  as  determined  by  the  common  law^  to 
any  of  the  judges  of  the  courts  of  bankruptcy  or  circuit  courts  of  tbi 
United  States,  or  of  the  justices  or  judges  of  the  appellate  ooorts  of 
the  districts  wherein  they  may  be  appointed;  and  (4)  residents  of,  or 
have  their  offices  in,  the  territorial  districts  for  which  they  are  to  bi 
appointed. 


Analogoui  proriMolis:    In  V.  8.:    Act  of  1%%7,  |  S,  R.  S.,  ||  4M4,  4995. 

In  Eng.:     None. 

In  Can.:    Nono. 
CroM*ri»feri»ncei:     To  the  Uw:     Befereo   ineludes   referee   having  Jurladleiioa  of  caUtc 

•  1(21). 

Creation  of  office;  appointment  and  removal,  ||  S8,  M. 

Oatha  of  office,  |  SO. 

Referee's  abeenoe  a  diaability,  effect,  |  43. 

Bond  of  referee,  |  60. 


SYNOPSIS  OF  SBOnON. 

<|VALlFIOATIOirt  OF 


QttsUflcatkms  of  Ref 

a.  In  general^  646. 

b.  DtaguolijEoetfian, 


I.  qUALmCATIONS  OF  ssFuns.^ 

A.  In  general. —  A  referee  is  a  judicial  officer  f  and  this  section  sets  piop^ 
limits  on  nepotism  in  his  appointment  or  the  enjoyment  by  him  of  more^ 
ooe  office."     The  former  law  contained  no  restriction  save  that  the  np^ 

I.  See  also  Am.  B.  B.  Dig.,  ||  ST,  68.  N.  Dak.),  11  Am.  B.  B.  246,  12  K.  Dik. « 

t.  Compare  White  ▼.  S(&ioei4>,  178  U.  S.  94  N.  W.  901.  . 

MS,  4  Am.  B.  B.  178;  Mueller  ▼.  Nvgent.  S.  In  nnpopiiloiia  dietrieta,  this  »  <>"* 

ill  U.  8.  1,  7  Am.  B.  B.  224;  Clendening  a  hardahip,  aa  a  referee  hy  tUs  «^>'^ 

T.  Bad  Biver  VaUey  Nat.  Bank  (Sap.  Ct.i  clearly  dieqnallflad  from  hoMiof  VT  o^ 
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must  be  a  oounselor^t-law  of  the  district  or  the  State  courts.^  Further 
restrictions  were  prescribed  in  his  oath  of  office,  and  he  was  prohibited  from 
acting  as  attorney  or  counselor  in  any  bankruptcy  case  in  his  district,  especially 
after  the  amendment  of  1874.°  Now  a  referee  must  be  (a)  a  resident  of, 
or  have  offices  in  the  district  for  which  he  is  appointed,^  and  (b)  competent 
to  serve;  (c)  provided  he  does  not  hold  any  other  office  of  profit  or  emolument 
(except  certain  offices  here  enumerated)  or  (d)  is  related  to  certain  judicial 
officers  of  the  United  States  by  consanguinity  or  affinity  within  the  third 
decree. 

0.  Diiqualifioation.—  Bef  erees,  although  duly  appointed^  if  not  strictly  within 
the  terms  of  this  section,  would  probably  be  disqualified  to  act  at  aU.  Dis- 
qualification often  occurs  in  specific  casesJ  Whether  he  is  disqualified  is 
usually  a  matter  either  of  discretion  on  the  part  of  the  judge  or  of  conscience 
on  the  part  of  the  referee.     This  matter  is  discussed  elsewhere.* 


offloe,  either  legiBlatiTe,  ezecative,  or  rnimi- 
cipal  (with  the  exceptionB  specified  in  this 
section),  jprovided  it  is  one  of  profit  or 
emolument.  The  reatriction  is,  however,  on 
the  whole,  a  wise  one.  It  ie  sufficiently  un- 
fortunate that  referees  must  practice  their 
profession  a*  a  means  of  Uyelihood,  thus, 
one  day  sittinff  in  judgment,  the  next  per- 
haps pleading  in  another  court  against  nim 
who  was  a  pleader  in  the  referee  court  but 
yesterday.  They  certainly  diould  not  exer- 
cise other  functions  of  a  political  or  public 
character. 

4.  Act  of  1867,  S  3,  R.  S.,  I  4094. 

i.  R.  a,  II  4095,  4995-a. 

t.  In  re  Siaheneotady  Engineering  k  Con- 


struction Ck).  (D.  €.,  N.  Y.),  17  Am.  B.  R. 
279,  147  Fed.  86S,  holding  that  a  court  of 
bankruptcy  of  one  district  has  no  power  t* 
api>oint  a  referee  residing  without  its  terri- 
torial  jurisdiction. 

7.  when  xefexee  not  disqualified^— A 
debtor  who  owes  an  alleged  bankrupt  a  debt 
which  is  not  denied  by  the  debtor,  and  whose 
status  as  a  debtor  cannot  be  changed  by  say 
of  the  proceedings  in  bankruptcy,  and  whose 
liability  would  be  unaffected  by  such  pro- 
ceedings, is  not  disqualified  to  act  as  referee 
in  bankruptcy.  Bray  v.  Cobb  (D.  O.f  N. 
Car.),  1  Am.  B.  R.  168,  91  Fed.  102. 

S.  See  under  ||  89  and  48. 


SECTION    THIRTT-SIX. 


OATHS  OF  OFFICE  OF  REFEREES. 

§  36.  Oafhfl  of  Office  of  Referees.—  a  Referees  shall  take  the  same 
Lth  of  offioe  as  that  Drescribed  for  indfires  of  United  States  oonrts. 


Analogoui  proyisloiui:    In  U.  S.:    Aei  of  1867,  |  3,  R.  6.,  |  4098. 

In  Eng.:     None. 

In  Can.:     None. 
Cro88-referencM:    .^o  the  Fonns:    Form  of  oath  of  offioe,  No.  14b 


OATH   OF  OFFICE   OF  RSFERESai 

This  provision  emphasizes  the  difference  between  the  register  under  die 
former  law  and  the  referee  nnder  the  pres^it  The  register  was  meidj  as 
assistant  to  the  juc^e,  his  functions  largely  clerical  f  the  referee  is,  in  effect 
in  all  cases  referred  to  him,  save  in  name  and  concerning  a  few  matters 
reserved  to  the  judge  by  the  statute,  a  court  of  original  jurisdiction.'  There- 
fore, this  section  requires  him  to  take  the  same  oath  as  that  taken  by  other 
Federal  judges.*  This  is  the  historic  oath  found  in  §  712  of  Ae  TJ.  S.  R  S- 
and  from  it  incorporated  into  Form  No.  16.  It  should  be  taken  before  the 
district  judge.' 

1.  See  also  Am.  B.  R.  Dig.,  S  69.  4.  VHiite  t.  ScUoerb^  178  U.  a  642, 4  An 

9.  Act  of  1867,  fi  3,  R.  S.,  |  4903.  B.  R.  181. 

a.  For  cases  holding  this,  see  under  |  St.  6.  Formr  No.  16. 
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SECTION   THIRTT-SEVEN. 


NUMBER  OF  REFEREES. 

§  37.  Number  of  Referees. —  a  Such  number  of  referees  shall  be 
;i.ppomted  as  may  be  necessary  to  assist  in  expeditiously  transacting 
the  bankruptcy  business  pending  in  the  various  courts  of  bankruptcy. 


Analogous  prOTisiooa:     In  U.  S.:    Act  of  1867,  f  3,  R.  S.,  f  4993. 

In  Eng,:     None. 

In  Can.:    Act  of  1919,  §  64. 
€ro88-r«ferencM:    To  th»  law:    Appointment,  removal  and  diatricta  of  referees,  |  34. 


L  NUMBER  OF  SSFBSEBS. 

This  section  should  be  read  with  §  34.  The  former  act  gave  a  like  dis- 
<iretion.^  The  only  limit  on  the  number  of  referees  in  any  given  district  is 
that  only  so  many  shall  be  appointed  as  may  be  necessary  '^to  assist  in 
<^xpeditiously  transacting  the  bwkruptcy  business ''  pending  in  such  district.^ 
The  authority  of  the  court  of  bankruptcy  to  appoint  referees  is  confined  in 
number  only  within  the  discretion  of  the  court  itself.' 

1.  Act  of  1887,  I  3,  B.  S.,  I  4993.  671,  156  Fed.  858,  holding  that  where  there 

9.  8aYe  in  large  trade  oenterB  like  New  are  two  diatrict  radges  having  concurrent 

York,  Chicago,  PhUadelphia,  Boston  and  Bal-  jurisdiction,  one  of  them  may  appoint  a  ref- 

timore,  but  one  referee  haa,  as  a  rule,  been  eree  without  the  concurrence  of  the  other, 

appointed  for  each  referee  district.  while  the  other  is  absent  from  the  district. 

3.  In  re  Steele  (D.  C,  Ala.),  19  Am.  B.  R. 

[619] 


gSOTION    THIETT-BIOHT. 


JURISDICTION  OF  SSFBREBS. 

§  38.  Jurisdictioii  of  Referees. — a  Bef erees  respectively  are  herebj 
invested,  subject  always  to  a  review  by  the  judge,  within  the  limita 
of  their  districts  as  established  from  time  to  time,  with  jurisdietioB 
to  (1)  consider  all  petitions  referred  to  them  by  the  clerks  and  make 
the  adjudications  or  dismiss  the  petitions;  (2)  exercise  the  powers 
vested  in  courts  of  bankruptcy  for  the  administering  of  oaths  to  and 
the  examination  of  persons  as  witnesses  and  for  requiring  the  pro- 
duction of  documents  in  proceedings  before  thenii  except  the  power 
of  commitment;  (3)  exerdse  the  powers  of  the  judge  for  the  takis; 
possession  and  releasing  of  the  property  of  the  bankrupt  in  the  event 
of  the  issuance  by  the  derk  of  a  certificate  showing  the  absence  of  t 
judge  from  the  judicial  district,  or  the  division  of  the  district,  or  bis 
sickness,  or  inability  to  act;  (4)  perform  such  part  of  the  duties, 
except  as  to  questions  arising  out  of  the  applications  of  bankrupts 
for  compositions  or  discharges,  as  are  by  this  act  conferred  on  oonrtB 
of  bankruptcy  and  as  shall  be  prescribed  by  rules  or  orders  of  the 
courts  of  bankruptcy  of  their  respective  districts,  except  as  herein 
otherwise  provided;  and  (5)  upon  the  application  of  the  trustee  durin; 
the  examination  of  the  bankrupts,  or  other  proceedings,  authorize  the 
employment  of  stenographers  at  the  expense  of  the  estates  at  a  oodq- 
pensation  not  to  exceed  ten  cents  per  folio  for  reporting  and 
transcribing  the  proceedings. 


ABAkfeout  proTirfoaa:    In  V.  S.:    Act  of  1867,  §  4,  R.  8.,  ||  4908.  4009,  5002,  5009. 

In  Sng.:     Act  of  1883,  §  99;  General  Rule  7. 

In  Can.:    Act  of  1919,  fi  05. 
Croat-iefereiicee:    To  the  Uw:    Court  may  include  referee,  |  1  (7). 

Referee  mecas  referee  lutTing  juriidietkn  of  the  btatonpt  estate^  |  1  (21). 

Jurisdiction  of  court  of  bankruptcy,  |  2. 

Bankrupts  to  comply  with  lawful  orders,  |  7-a(2}. 

Examination  of  bankrupt,  S  7-a(0). 

Stay  of  suits  by  or  against  bankrupt^  f  11-a. 

Composition,  jurisdiction  as  to,  f  12. 

Discharges,  application  to  be  made  to  judge,  |  14-a. 

Adjudication,  filing  petition,  f  18-a. 

Reference  of  case  to  referee  where  judge  is  abeent  from  district,  |  18-f. 

Oaths  administered  by  referee^  |  20-a(l). 

Examination  of  persons  before  referee,  |  21. 

Certified  oopies  of  proceediagaf  |  Sl-d. 
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I  I  t 

Ctow  itftttaci:    Ocntmued. 

B«fer«iioe  of  omm  after  aidjiidiefttioii,  i  22. 

Wrongfal  aeto  bj  referee,  pnniahiinint,  |  2^^ 

Datiei  of  referees,  |  39-a. 

Acts  of  referees  prohibited,  {  90-b. 

Compensation  of  referees,  |  40. 

CkMitcmpts  before  referees,  |  41. 

Beoords  of  referees,  how  kept,  |  42. 

Abeenoe  or  disid>ility  of  referee,  |  48. 

Bonds  of  referees,  exeeation  and  sureties,  |  50. 

Meetings  of  creditors,  referee's  duties,  S  55. 

Proof  and  allowance  of  daims,  i  57. 

Notices  to  creditors  given  by  referee,  i  58-c. 

Expenses  of  administering  estates,  payment,  i  02. 

DiTidends,  declaration  and  payment,  S  65. 
To  the  GeneriA  Orders:  Beferee  may  require  indemni^  for  expenses,  X. 

Duties  of  referee  as  to  administration,  XII. 

Order  of  reference;  thereafter  proceedings  to  be  before  referee,  Xn(l) ;  time  and 
place  where  referee  acts,  XII (2). 

Taking  testim<my  before  referee,  XXII. 
To  the  Forms:   Order  of  reference.  No.  14. 

Order  of  reference  in  judge's  absence.  No.  15. 

Order  for  examination  of  bankrupt.  No.  28. 

Certificate  by  referee  to  judge.  No.  56. 

See  also  Supplemental  Forma,  pott;  Hagar  and  Aknrander^s  Bankruptcy  Fonns,2nd 

Bd. 


SYNOPSIS  or  SECTION. 

jiTRiaDiCTioN  OF  lUBFinuaw, 

I.  Jwisdktfam  of  Referees  in  General,  651. 

a.  Comporotfoe  UgislaUan,  651. 

b.  Scope  and  meaning  of  eedion,  652. 
IL  Bzpresf  Powers,  653. 

a.  To  make  adjudicatione  or  dirnnies  peiiiium$9  658. 

(1)  In  qbnbral,  653. 

(2)  GoNBaAL  Order  XII,  653. 

(3)  Practice  after  rbfbrbncb  in  DnroLUNTABT  oases,  663. 

b.  Power  to  adminieUr  oathSy  condtui  exam/naHmSy  ele.,  664. 

c.  Pwoer  to  eeize  and  reteaee  property,  655. 

d.  Power  to  exerdee  generatty  the  ^oMary  juriadUUon  of  the  judgoy  exeep*  in 

eertain  matters,  656. 

(1)  In  general,  656. 

(2)  Jurisdiction  over  discharges  and  compositions,  658. 

(3)  Power  of  referee  to  grant  injxtnctions,  659. 

(4)  Employbibnt  and  compensation  of  stenographers,  660. 


I.  jurisdiction  of  RXPRKBXS  IK  0SNXRAL.1 

a.  OomperatiTe  legislation.—  The  English  act  of  1883  has  a  similar  section.' 
lie  jurisdiction  of  registrars  in  baiScruptcy  is,  however,  hoth  larger  and 

L  See  also  Am.  B.  R.  Dig.,  If  70-79.  i.  Bog.  Act  of  1SS3, 1  09. 
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emaller  than  that  of  our  referees.  Thej,  as  a  rule^  cannot  act  save  on  applia- 
tions  unopposed,  yet  thej  have  the  very  important  power  of  making  interim 
orders  in  cases  of  urgency  and,  if  of  the  high  court,  may  grant  discharges  and 
confirm  compositions.  The  jurisdiction  of  registrars  in  Canada  is  similar  to 
tibat  of  the  English  registrars.^  Under  our  law  of  1867,  the  r^isten  bid 
power  to  transact  administrative  or  ex  parte  business,'  but  issues  of  law  or  fact 
were  always  heard  by  the  judge.^  A  comparison  of  the  two  sections  will  indi- 
cate the  great  difference  between  their  functions  and  thoce  of  the  presen: 
referees. 

b.  Scope  and  meaning  of  section.^-  Manifestly  this  section  £3  one  of  limiti- 
tion.  Unless  jurisdiction  is  given  or  can  reasonably  be  inferred  from  its 
words,  it  cannot,  as  a  rule,  be  exercised  by  the  referee.*  However,  lie  bioid 
terms  of  subdivision  4  coupled  with,  in  many  districts,  rules  conferring  oa 
them  all  the  powers  and  functions  of  the  judge  that  are  not  by  the  statute  or 
the  general  oi*ders  specifically  reserved  to  the  court  proper,  make  the  sectiaB 
almost  unlimited  in  its  scope,  and  read  into  it  the  numerous  other  sections 
conferring  jurisdiction  on  the  court  itself.  The  breadth  and  importance  of 
these  functions  are  discussed  later.^  It  should  be  noted,  however,  that 
(a)  this  jurisdiction  is  territorial,  i.  6.,  it  must  be  exercised  ^^  within  die 
limits  of  their  districts ;"  ^  and  {h)  it  is  always  subject  *^  to  a  review  by  the 

i'udge."  ^  A  referee  is  a  judicial  ofiicer,  and  all  his  acts  are  presumed  to  be 
egal  within  the  scope  of  his  authority .•  The  findings  of  referees  acting 
within  their  jurisdiction  are  entitled  to  the  respect  and  credit  given  to  officers 
acting  judicially ,^^  and  on  matters  within  their  jurisdiction  have  the  sane 
force  and  effect  as  if  rendered  by  any  court  of  general  jurisdiction,"  and  are 
conclusive  upon  State  courts."  It  is  especially  provided  in  this  section  that 
all  the  referee's  acts  are  subject  to  review  by  the  judge."  The  practice  on 
review  is  considered  hereafter  under  the  next  section.^*  Some  of  the  iHts- 
trative  cases  are  collated  in  the  foot-note.^ 


t».  Can.  Bankr.  Act  of  1919.  I  ffi. 

5.  Act  of  1867,  I  4.  R.  S.,  f  4998. 

4.  Act  of   1807.    H    4  and   6,    R.   8..   |i   5009, 

seia 

Sw  ICatter  of  Continental  Producing  Co.  (D. 
C.  CaJ.),  44  Am  B.  R.  216.  261  Fed.  627.  Otber 
■ectione  confer  powers  on  the  referees,  as.  for 
Instance,  Bankruptcy  Act,  i  39.  But  the  in- 
tention seems  to  haye  been  to  summarlae  all 
general  grants  of  jurisdiction  here.  See  also 
Am.  B.  R.  Dig.,  I  71. 

6.  See  discussion  nnder  section  89»  as  well  as 
this  section. 

9.  In  re  Schenectady  Eng.  ft  Const.  Co.  (D. 
C.  N.  Y.),  17  Am.  B.  R.  279»  147  Fed.  86a  See 
also  Am.  B.  R.  Dig.,  |  72. 

8.  For  reriews  by  the  Judge  and  practice 
thereon,  see  section  89  of  this  work.  By  this 
section  every  act  of  a  referee  in  bankruptcy  is 
subject  to  review  by  a  jud^  of  the  United 
Stotes  District  Court  Ellis  t.  Kmlewitch  (C. 
C.  A.,  8th  Clr).  15  Am.  B.  R.  615.  141  Fed.  954. 

9.  Conti  Y.  Sunserl  (C.  C.  P..  Pa.),  IS  Am.  B. 
B.  891;  Matter  of  Looney  (D.  C,  Tex.),  44  Am. 
B.   R.  642,  262  Fed.  209. 

16c  In  re  Covington  (D.  C.  N.  Car.).  6  Am. 
B.  R.  873,  110  Fed.  143;  In  re  Eagles  (D.  C.  N. 
Car.),  8  Am.   B.   R.  733,  99  Fed.  696. 

11.  McMahon  v.  Plthan,  66  la.  498,  9S  Am.  B. 
R.  12XL  147  N.  W.  920;  Coen  v.  James,  164  N.  Y. 
App.  DlY.  419.  33  Am.  B.  R.  249.  150  N.  T.  Bnpp. 

See  also  Am.  B.  R.  Dig..  |  86. 

Findings  as  res  judlcntA. —  Although  a 
referee  has  specific  power  to  hear  and  deter- 
mine all  questions  arising  upon  claims  filed 
and  objections  thereto,  he  has  no  power  to 
bring    a    claimant    before    him    to    determine 


the  Yalidlty  of  the  daim:  bat  when  t^ 
claimant  Tolnntarlly  appears  seeking  re!kl 
a  determination  or  the  referee,  disallowi-ic 
the  claim  unless  the  cl&imant  sorreBder  to 
the  trustee  preferences  in  accordance  ^"^-^ 
section  57-g  of  the  Bankruptcy  Act.  is  > 
valid  adjudication  of  the  facts  iaTohcd  in 
a  subsequent  suit  by  the  trustee  to  reeoitr 
the  preferences,  in  so  far  as  it  was  ueeemxj 
for  the  referee  to  consider  the  facts.  McOi)- 
loch  y.  Davenport  Savings  Bank  (D.  CL,  !*•'• 
35  Am.  B.  R.  765,  226  Fed.  309.  Ste  al» 
Lincoln  ▼.  Peoplea'  Nat.  Bank  (D.  GL,  Uki^ 
44  Am.  B.  R.  381,  260  Fed.  422;  Odo  t. 
James,  164  N.  Y.  App.  Div.  419,  33  A&  B.B. 
249,  150  N.  T.  Supp.  202,  holding  that  tf 
order  of  «  referee,  deuTing  the  r^pA  to  ^^ 
cover  a  check  payable  to  a  trustee  in  ba^ 
ruptcy,  as  »  part  of  the  deposit  R  n^w'*' 
upon  a  composition,  is  re9  adjudieaU. 

19.  Clendening  y.  Red  River  Valley  K»^ 
Bank  (Sup.  a.,  K.  Dak.),  12  N.  Dak.  51.  H 
Am.  B.  R.  245,  94  N.  W.  901;  Cben  v.  Juof*, 
164  N.  Y.  App.  Div.  419,  33  Am.  E  R.  24«. 
150  K.  Y.  Supp.  202. 

IS.  In  re  Hanson  (D.  C,  Mhm.),  19  A» 
B.  R.  235,  156  Fed.  717. 

14.  See  po9t,  p.  667. 

15.  Mueller  v.  Nugent.  184  U.  8.  1.  7  A* 
B.   R.  224;    White   v.   Schlotrb^  ITS  V.  & 
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IL  EXPRESS  POWERS. 

a.  To  make  adjudications  or  dismiss  petitions.—- (l)  In  obnebai*. — Sub- 
division 1  confers  upon  referees  the  power  to  consider  petitions  in  bankruptcy 
referred  to  them  by  tiie  clerk  and  to  make  adjudications  or  dismiss  the  petitions. 
This  clause  has  reference  to  petitions  in  bankruptcy  which  have  been  referred 
by  the  clerk  to  a  referee  when  the  judge  is  absent  from  the  judicial  district, 
or  division  of  the  district  in  which  the  petition  is  pending,  as  provided  by 
§  18-f  of  the  act^^  In  such  cases  the  referee  has  jurisdiction  to  make  the 
adjudication  or  dismiss  the  petition.  This  refers  to  involuntary  as  well  as 
voluntary  cases,  and  charges  the  referee  with  a  distinct  duty,  which,  where 
a  petition  does  not  show  the  jurisdictional  facts,  should  result  in  a  dismissaL 
A  referee  cannot,  however,  grant  an  adjudication  in  any  other  case,^^  The 
form  used  should  be  an  adaptation  of  Forms  Nos.  11  and  12. 

(2)  General  Oeder  XII.^® — The  Supreme  Court  has  supplemented  the 
statute  with  a  rule  which  is  in  turn  supplemented  by  the  terms  of  Forms 
Nos.  14  and  15.  The  first  paragraph  of  this  general  order  requires  the  court 
to  fijc  a  day  upon  which  the  bankrupt  shall  attend  before  the  referee,  an^ 
provides  that  from  that  day  the  bankrupt  shall  be  subject  to  his  orders  and 
that  all  proceedings  shall  hereafter  be  before  the  referee.  This  has  some- 
times been  thought  to  withhold  jurisdiction  from  the  referee  until  the  day  set. 
The  better  opinion  is  that — ike  limitation  on  jurisdiction  imposed  being 
clearly  against  the  manifest  purpose  of  the  statute  to  vest  the  referee  with 
complete  jurisdiction  at  once  the  order  of  reference  is  made — he  immediately 
has  power  to  exercise  any  of  the  functions  or  perform  any  of  the  duties  pre- 
scribed, and  even  before  the  order  of  reference  is  actually  received.  The 
second  paragraph  of  this  general  order  is  of  little  importance.  Beferees 
invariably  fix  the  times  and  places  when  they  will  act.  It  would  be  both 
confusing  and  impracticable  if  the  judges  did  so.  In  important  districts  the 
referee's  court  has  a  stated  place  for  sittings,  often  specified  by  a  standing 
order,  and  frequently  in  courtrooms  or  chambers  set  apart  for  them  in  the 
local  Federal  building;  the  time  is  specified  either  by  a  general  order  or  in 
each  notice  or  order. 

(8)  Practice  after  reference  ik  involuntary  cases. —  On  receiving 
or  making  an  adjudication  in  an  involuntary  case,  the  referee  should  forth- 
with enter  and  have  served  on  the  bankrupt  an  order  directing  him  to  prepare 
and  file  his  schedules  as  required  by  §  7  (8),^*  this  that  the  case  may  be 
presently  proceeded  with,  or,  the  bankrupt,  if  recalcitrant,  reported  in  con- 


542,  8  Am.  B.  R.  178;  In  re  Steiaer  (B.  C, 
Mass.),  5  Am.  B.  R.  209,  104  Fed.  976;  In 
re  Scott  (Rel.,  Mass.)*  7  Am.  B.  R.  35;  affd. 
on  review,  b.  c,  7  Am.  B.  R.  39;  In  re  Hud- 
dleston  (Ref.,  Ala.),  1  Am.  B.  R.  572.  Com- 
pare also  Gierveiter  y.  Sevier,  33  Ark.  592, 

16.  In  re  Elby  (D.  C,  Iowa),  19  Am.  B.  R. 
734,  157  Fed.  935,  holding  that  the  referee 
has  no  jurisdiction  to  dismisa  a  bankruptcy 
proceeding  after  the  adjudication.  Compare 
In  re  Scott  (Ref.,  Mass.)  7  Aul  B.  R.  35, 
wherein  it  was  held  that,  after  an  adjudi- 
cation of  bankruptcy,  the  referee  h«s  original 
jurisdiction  to  entertain  a  creditor's  petition 
to  dismiss  the  proceedings  upon  the  ground 
that  the  bankrupt  was  not  at  the  time  of  the 
filing  of  his  petition  a  resident  of  the 
district. 


See  also  Am.  B.  R.  Dig.,  |  73. 

17.  For  effect  of  erroneous  adjudication, 
if  jurisdictional  question  is  not  promptly 
raised,  see  In  re  Folakoff  (Ref.,  N.  Y.f,  1 
Am.  B.  R.  358;  In  re  Chisdell  (D.  C,  N. 
Y.),  4  Am.  B.  R.  95,  101  Fed.  246.  But 
see  In  re  Mason  (D.  C,  N.  Car.),  3  Am. 
B.  R.  599,  99  FM.  256.  Compare,  under 
former  law.  In  re  Penn,  Fed.  Cas.  10,927. 
If  the  bankrupt  contests,  the  issues  pre- 
sented must  be  tried  by  the  court.  In  re 
Himibert  Co.  (D.  C.,  Iowa),  4  Ath.  B.  R. 
771,  100  Fed.  439. 

18.  See  also  notes  and  cases  cited  under 
General  Order  XII. 

19.  In  re  Franklin  Syndicate  (D.  C.  N. 
v.),  4  Am.  B.  R.  244,  101  Fed.  402. 
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tempt  Where  the  bankrupt  is  absent  or  lias  absconded,  it  is  custamaiy  fint 
to  call  on  bis  attorneys  of  record,  if  any,  to  prepare  and  file  sncli  sehedoki 
Where  he  has  none  or  they  have  not  the  facts  to  do  this — the  practice  eog- 
gested  by  General  Order  IX  being  usually  out  of  the  question — the  prtetioi 
has  grown  up  of  issuing  subpoenas  to  any  or  all  persons  who  seem  likely  to 
know  of  the  bankrupt's  business  affairs  and,  after  an  examinatioxi  of  then 
and  the  debtor's  books,  to  make  out  as  complete  schedules  as  possiUa  T» 
this  end,  the  referee,  who  is  charged  with  this  duty,^  usually  drafts  tbt 
attorneys  of  the  petitioning  creditors  as  his  assistants.  Schedules  so  pieptrod 
should  be  in  triplicate,  but  need  not  be  verified ;  they  will  often  require  amend- 
ment Not,  however,  until  they  are  prepared  and  filed,  should  a  first  meetio|t 
be  called.  The  expense  of  this  preliminary  proceeding  is  chargeable  to  the 
estate. 

b.  Power  to  administer  oath%  eonduct  examinations,  eto. — Subdivision  2  of 
this  section  grants  to  referees  the  power  to  administer  oaths,  examine  wit- 
nesses, require  production  of  documents  and  generally  to  conduct  examina- 
tions. These  powers  would  also  flow  from  subdivision  4.  The  previoDS 
statute  gave  similar,  though  not  as  comprehensive,  functicms  to  the  register." 
Subpoenas  are  not  to  be  issued  by  the  referee  imder  any  circamstancea,  but 
by  ^e  derk.^  The  power  to  swear  witnesses  is  distinct  from  that  conferred 
on  referees  to  administer  the  oaths  "required  by  this  act'*  by  §  20-a  (1)." 
The  formula  used  in  swearing  witnesses  is  similar  to  that  in  ihe  local  eooitB. 
but  its  phraseology  should  always  be  adapted  to  the  proceeding  or  trial  is 
which  the  witness  is  sworn.  The  power  expressly  conferred  upon  refereei 
by  subdivision  4  to  perform  "  such  part  of  the  duties  except,  eta,  as  are  bj 
this  act  so  conferred  on  courts  of  bankruptcy  and  as  shall  be  prescribed  I^ 
rules  or  orders  of  the  courts  of  bankruptcy  of  their  respective  districts,'* 
has  been  thought  sufficient  to  authorize  them  to  pass  upon  the  competency, 
relevancy,  or  materiality  of  any  question  considered  in  the  course  of  an 
examination.^  Bules  have  been  promulgated  in  several  of  the  districts  con- 
ferring power  in  this  regard.^  The  weight  of  authority  seems  now  to  favor 
the  rule  that  a  referee  acting  as  such,  or  as  a  special  commissioner  may  not 
exclude  evidence  which  he  deems  inadmissible ;  it  is  his  duty  under  Goienl 
Order  XXII  to  receive  the  evidence  which  is  offered,  to  note  objections  and 
to  record  the  evidence.*^  But  this  is  clearly  subject  to  the  exception  that 
evidence  should  not  be  permitted  to  be  introduced,  or  its  production  compdledL 
where  it  is  plainly  privileged  or  so  clearly  and  affirmatively  incompetent 


90.  Bankruptcy  Act,  S  30-a  (6) .    But  see  9S.  Rule  22,  Western  District  of  Xew  Ycrt. 
General  Order  IX.    Conault  also  S  7  of  this  S6.  Power    to    eadude    evidcnoft. —  Bank 
work.  of  Ravenswood  y.  Johnson    (C.  C.   A.,  4li 

91.  Act  of  1867,  I  4,  R.  S.,  |  4098.  Cir.),  16  Am.  B.  R.  206,  143  Fed.  463;  In  f 

23.  In  re  Pierce  (D.  C,  Col.),  6  Am.  B.  R.  Bomine  (D.  C,  W.  Va.),  1^  Am.  B.  R.  785 
747,  111  Fed.  516.  138  Fed.  837;  In  re  Sturgeon  (C.  O.  A.,  tf 

93.  U.  S.  V.  Simon  (D.  C,  Wadi.),  17  Am.  Cir.),  14  Am.  B.  R.  681,  139  Fed.  008;  Dies* 

B.   R.   41,    146    Fed.    89,    holding   that   the  sel  ▼.  North  State  Lumber  Ca    (D.  C.  S. 

Bankruptcy  Law  expressly  authorizes  an  oath  Oar.),  9  Am.  B.  R.  641,  119  Fed.  531;  In  n 

to  be  administered  by   a  referee  in  bank-  Lipset  (D.  C,  N.  Y.),  9  Am.  B.  R.  S2,  119 

ruptcy  to  a  witness  appearing  yoluntarily  Fed.  379;  In  re  Oovington  (D.  C.,  K.  €kr.). 

or  under  compulsory  process  to  give  testi-  6  Am.  B.  R.  373,  110  Fed.  143;  In  re  Ds 

mony  in  support  of  claims  presented  by  al-  Gottardi  (D.  C,  Cal.),  7  Am.  B.  R.  723,  114 

leged  creditors.  Fed.  328;  First  National  Bank  <rf  PhilaU- 

24.  Tlie  authority  of  tha  xeferee  extends  phia  ▼.  Abbott  (C.  O.  A.,  Sth  Gt.),  81  Am. 
beyond  taking,  ruling  upon  and  reporting  B.  R.  436,  166  Fed.  862.  But  in  Matter  of 
cf?idence,  and  includes  making  findings  and  Wilde's  Sodb  (D.  C,  N.  T.).  11  Am.  &  B. 
rsoommendations  thereon.  In  re  Kaiser  (D.  714,  131  Fed.  142,  it  was  hdd  that  « 
C.>  Minn.),  3  Am.  K  R.  767,  99  Fed.  689  in  banlon^tey,  wbethar  acting  in  his 
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irreleyant  and  immaterial  that  such  introduction  or  production  would  be  an 
abuse  of  the  process  of  the  court.^  If  the  proceeding  is  one  originally 
instituted  before  the  referee,  as  for  the  disooveiy  of  concealed  assets,  it  has 
been  held  that  he  has  full  power  to  exclude  irrelevant  testimony,  and  that 
General  Order  XXII  does  not  prevent  the  exercise  of  such  power  in  such  a 
proceeding.^  And  in  any  case  the  referee  should  determine,  in  the  first 
instance,  the  question  of  tike  witness'  competency  or  the  admissibility  of  his 
testimony;  he  should  certify  the  question  to  the  court  when  requested  to  do 
so  in  a  proper  manner ;  such  a  method  of  procedure  will  tend  to  expedite  the 
proceeding  and  avoid  confusion.^  The  requirement  in  such  general  order 
that  the  testimony  of  a  witness  must  be  read  over  to  him  and  be  signed,  does 
not  exclude  or  render  useless  testimony  given  under  oath ;  but  upon  the  death 
of  the  witness  before  signature  it  may  be  proven  by  the  oath  of  the  stenog- 
rapher who  reported  it,  or  by  a  witness  who  heard  it.**  If  a  referee  fails 
to  include  rejected  evidence  with  objections  noted,  the  remedy  is  an  application 
to  the  district  court,  or  failing  there,  to  the  circuit  court  of  appeals  for  an 
order  that  such  evidence  be  taken  and  preserved.**  Documents  may  be  ordered 
in  the  usual  way.  When  the  bankrupt  is  present,  the  direction  is  often  verbal. 
If  he  is  not  present,  or  the  document  is  in  the  possession  of  a  third  person,  a 
subpoena  dtices  tectum,  or  an  order  to  the  same  effect,  is  eustomary,'*  The 
concluding  clause  of  this  subdivision  reserves  to  the  judges  the  right  to  commit, 
and  doubtless,  therefore,  to  attach  a  balky  witness.^ 

0.  Power  to  seiie  and  release  property.— Subdivision  8  seems  to  refer  to  a 
power  to  seize  and  hold  property  conferred  upon  the  judge  by  §  69.  A  like 
power  is  suggested  by  §  8-e;  and  it  seems,  given  by  §  2  (15).  This  sab- 
division  will,  however,  probably  be  construed  as  such  a  limitation  on  the 
general  word[s  of  the  two  seotiouB  last  mentioned  as  to  prohibit  the  referee 
from  esercising  this  jurisdiction,  save  in  cases  where  the  clerk  has  issued  a 
certificate  showing  the  inability  of  the  judge  to  act  for  one  of  the  reasons 
specified.''*     The  power  is  an  important  one  in  involuntary  cases.**     It  ia 


ter  as  referee  or  as  special  commissioner,  has 
a  right  to  exclude  evidence  which  he  deems 
inadmissible. 

Dnty  to  take  aU  testimony. —  It  is  the 
duty  of  examiners,  masters,  referees,  and  the 
court  taking  evidence  in  controversies  in 
bankruptcy,  m  the  absence  of  a  jury,  to  take, 
record,  and,  in  case  of  an  appeal,  to  return 
to  the  reviewing  court,  all  the  evidence 
offered  by  either  party,  that  which  they  hold 
to  be  incompetent  or  immaterial  as  well  as 
that  which  they  deem  competent  and  rele- 
vant, to  the  end  that  if  the  appellate  court 
is  of  the  opinion  that  evidence  rejected  should 
have  been  received  it  may  consider  it^  ren- 
der a  final  decree,  and  thus  conclude  the 
Utigation  without  remanding  the  suit  to  pro- 
cure the  rejected  evidence.  Missouri  Electric 
Go.  V.  Hamilton  Brown  Go.  (G.  G.  A.,  8th 
Gir.),  21  Am.  B.  R.  270,  272,  U5  Fed.  283. 

See  alBO  Am.  B.  B.  Dig.,  I  83. 

S7.  Matter  of  Clark  (Uef.,  Cal.),  21  Am.  B. 
R.  776,  782;  lilssourl  Electric  Co.  r.  Hamilton 
Brown  Co.  (C.  C.  A.,  8th  Clr.),  21  Am.  B.  R. 
270,  272,  166  Fed.  2S3;  First  National  Bank  of 
Philadelphia  v.  Abbott  (C.  C.  A.,  8th  Clr.).  21 
Am.   B.  R.  436.   105  Fed.  852. 

SS.  In  re  IlarrlNon  Bros.  (D.  C,  Pa.),  28  Am. 
B.  R.  2»3,  107  Fed.  320,  holding  that  a  referee 
who  Is  presiding  lu  a  proceeding  originally  In- 


stituted before  him  to  compel  a  bankmpt  te 
torn  over  concealed  assets,  acts  In  a  Judldat 
capacity,  being  regarded  as  a  Judicial  officer. 
Invested  with  the  same  powers  and  duties  la 
bankruptcy  matters  as  a  district  Judge,  and 
having  full  power  to  exclude  Irrelevant  testt- 
mony. 

29.  In  re  Harrison  Bros.  (D.  C,  Pa.),  28  Am. 
B.  R.  293,  197  Fed.  820;  In  re  Rues  (D.  C,  Pa.), 
20  Am.  B.  R.  281,  150  Fed.  252;  In  re  Wilde's 
Sons  (D.  C,  N.  T.),  11  Am.  B.  R.  715.  131  Fei. 
142. 

•0.  Matter  of  Blaesser  (D.  C,  N.  T.),  36  Am. 
B.  R.  796,  280  Fed.  528. 

SI.  First  National  Bank  of  Philadelphia  v. 
Abbott  (C.  C.  A.,  8th  Clr.),  21  Am.  B.  R.  486^ 
165  Fed.  852. 

St.  Matter  of  Clark  (Ret,  Cal.).  21  Am.  B. 
R.  776. 

38.  See  Bankruptcy  Act,  I  41.  See  also  Am. 
B.  R.  Dig.,  ii  1164,  1165. 

83a.  "DiTlsloB  of  the  district."— A  referee  Is 
not  authorized  to  exercise  the  powers  of  a  judg» 
when  the  latter  Is  absent  from  the  terrltorisi 
Jurisdiction  of  the  referee,  which  Is  usually  a 
county.  The  phrase  "or  the  division  of  the  dis- 
trict** as  used  In  said  section  does  not  apply  to 
the  Jurisdictional  limits  of  a  referee  but  to  a 
division  of  a  district  for  the  purpose  of  hold- 
ing court.  Matter  of  Veles  <D.  C,  Porto  Rico), 
89  Am.  B.  R.  307,  9  P.  R.  Fed.  404. 

84.  In  re  Knopf  (D.  C.  S.  Car.),  16  Am. 
B.  R.  432,  144  Fed.  245.  holding  that  the 
referee  may  make  a  summary  order  authoris- 
ing   the    seisure    of    property    In    the    hands 
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dear  that  this  provision  of  the  Bankraptcy  Act  refers  to  the  appointment  of 
reoeiverSy  or  the  releasing  of  property,  in  involuntary  cases,  and  is  to  be  lead 
in  connection  with  section  IS-f.*^  It  is  apparently  the  only  instance  ivfaere  die 
referee  as  such  has  jurisdiction  before  an  order  of  reference;  Perhaps  tke 
clerk's  certificate  has  the  effect  of  such  an  order. 

d.  Power  to  exercise  generally  the  statutory  jnnsdiotion  of  the  judge,  cxeert 

in  certain  matters.—  (1)  In  general. —  The  referee  is  given,  by  sub^moa 
4,  power  *'  to  perform  such  duties^  except,  etc,  as  shall  be  prescribed  by 
the  rules  and  orders  of  the  courts  of  bankruptcy  in  their  respective  distrieti^ 
except  as  herein  otherwise  provided."  The  exact  effect  of  the  words  ^  and  tt 
shall  be  prescribed/'  etc.,  has  not  yet  been  authoritatively  declared.  ^Smt 
diction ''  and  '^  duties ''  are,  of  course,  widely  different  things.  Wlule  a 
court  of  bankruptcy  may  direct  referees  to  perform  '' duties"  not  enumerated 
in  §  89,  it  ^cannot  by  rule  confer  a  '^  jurisdiction "  it  does  not  itsdf  bivei 
Further,  this  clause  occurs  in  a  section  devoted  to  flie  '' jurisdicti<m  of 
referees."  It  seems  to  follow  that  ''  duties "  is  here  used  in  the  sense  of 
jurisdiction ;  and,  therefore,  that  to  be  vested  with  jurisdiction  other  tlun 
that  expressly  conferred  by  this  section  or  charged  with  duties  other  thm 
those  set  out  in  §  39,  referees  must  be  given  such  jurisdiction  by  a  standing 
or  special  rule  of  the  district  court^  The  question  is  not  without  difficnltj 
and  the  opposite  view  seems  sometimes  to  be  taken  for  granted.  It  is  nol 
however,  often  important.  The  district  courts  have  quite  generally  sapplied 
the  necessary  rule.*^  It  seems  that  ihe  word  *^  herein "  rdfers  to  the  ivbole 
statute."^  Under  this  clause,  it  has  been  held  that  the  referee  may  grant  stays,* 
appoint  receivers,^  issue  summary  orders  to  compel  restitution  of  property,^ 


of  an  alleged  fraudulent  yendee,  where  ft  is 
necessary  for  the  preaerration  of  saoh 
property. 

TmUng  poaseiaion  and  teleasing  property. 
—  Referees  in  hankniptcy  are  invested,  sub- 
ject always  to  a  review  by  the  judge,  within 
the  limits  of  their  district  aa  established 
from  time  to  time,  with  jurisdiction  to  exer- 
cise the  powers  of  the  judge  for  taking  pos- 
session and  releasing  of  the  property  of 
the  bankrupt,  in  the  event  of  the  issuance 
by  the  clerk  of  a  oertiiicata  showing  the 
absence  of  the  Jadge  from  the  jadidal  dis- 
trict, or  the  dlTlslon  of  the  district,  or  his  sick- 
ness or  Inability  to  act  Darrough  v.  First 
National  Bank  of  Claremore  (Okla.  Sup.  Ct),  87 
Am.  B.  R.  75,  156  Pac.  191. 

85.  Matter  of  Sonnabend  (B«f.,  ICass.).  IS  Am. 
B.  R.  117. 

86.  General  Order  XII  (1).  And  see  In  re 
Sabine  (Ref..  N.  Y.),  1  Am.  B.  R.  815,  for  a 
case  where  jnrisdlctlon  to  stay  was  exercised 
before  there  was  any  mle  giving  It 

The  duties  of  a  referee  do  not  begin  until  the 
case  has  been  referred  to  him,  and  his  jurisdic- 
tion, therefore.  Includes  only  such  parts  of  the 
bankruptcy  Jurisdiction  of  the  District  Court  as 
are  carried  by  the  reference.  Matter  of  Weld- 
horn  (D.  C,  Mass.),  39  Am.  B.  R.  838,  243  Fed. 
756. 

Where  the  hankmptey  court  has  Jnrladlctlon, 
the  referee  has  also  Jurisdiction  except  when 
the  case  Is  referred  to  him  for  a  special  pur- 

fiose,  or  where  the  bankrupt  asks  to  be  ad- 
udged  a  bankrupt  or  seeks  a  discharge.  Mat- 
ter of  Brenner  (D.  C,  Pa.),  26  Am.  B.  R.  646, 
649.  190  Fed.  209. 

87.  Thus,  the  following  rule  was  early  prom- 
ulgated in  the  Northern  District  of  New  York, 
and  adopted  by  the  Western  District  of  the 
same  State: 


XXVI.  PofMrt  delegated  to  reftrm.- 
The  referees  heretofore  or  hereafter  a^ 
Minted  for  the  Northern  Distriet  of  Ni« 
York  are  hereby,  respectiyelT,  Tested  witk 
the  jurisdiction  which,  by  um  Bankniptcj 
Act  of  July  1,  189B,  and  the  genersi  oidtft 
of  the  Supreme  Court,  promulgated  at  tke 
OoU)ber  tenor  of  1898,  the  court  or  jiids* 
may  delegate  to  or  confer  upon  said  id- 
erees;  and  they  are,  respecttvefy,  smpov- 
ered  and  authorised  to  do  all  acts,  tsks  iD 
pirooeedingay  make  all  orders  and  deeree^  ad 
penorm  all  duties  so  authorised  to  be  dek* 
gated  by  said  act,  and  said  general  ordeni 
without  special  authority  in  each  esse  ssd 
under  the  general  authority  conferred  by  tkii 
order. 

88.  In  re  Berkowita  (D.  C,  Pk.),  16  A» 
B.  R.  251,  143  Fed.  598. 

89.  See  pott,  this  section,  "  Power  of  td- 
eree  to  grant  injunetloas."  Set  also  Abl  B. 
R.  Dig.,  S  77. 

40.  That  the  referee  has  jurisdictioB  U 
appoint  receivers  after  the  reference  nadir 
his  general  powers,  conferred  upon  bin  ^ 
I  38  (4),  and  General  Order  XH  (1),  bsi 
often  been  decided.  Hatter  of  Sonnsbcad 
(Ref.,  Mass.),  18  Am.  B.  R.  117. 

41.  Mueller  ▼.  Nugent,  184  U.  a  1,  7  A» 
B.  R.  224;  In  re  Logan  (D.  C,  N.  Y.).  tD 
Am.  B.  R.  543,  195  Fed.  678;  Matter  of 
Schmid  (C  C.  A.,  3d  Oir.),  36  Am.  B.  B- 
548,  230  Fed.  818;  Kn»pp  &  Spencer  0»-  ▼• 
Drew  (C.  C.  A.,  8th  dr.),  20  Am.  B.  B.  3SS» 
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authorize  a  trustee  to  compromise  a  claim  due  from  the  bankrupts  by 
the  acceptance  of  a  smaller  sum  than  the  amount  of  the  claim,*^*^  dismisa 
a  petition  on  which  an  adjudication  has  already  been  had,*^  determine 
the  ownership  of  property  which  is  in*  the  poeseeaion  of  the  bankrupt  at 
the  time  of  the  bankruptcy  proceedings  and  passes  as  part  of  the  estate  into  the 
possession  of  the  receiver  or  trustee  in  bankruptcy,  where  a  third  party  daims 
the  ownership  of  such  property,^  and  determine  whether  tiie  claim  of  a  third 
person  is  adverse  or  merely  colorable,^  but  that  he  has  no  jurisdiction  to  deter^ 
mine  adverse  claims  to  property  claimed  to  belong  to  the  bankrupt's  estate,, 
which,  at  tiie  time  of  the  institution  of  tiie  proccMsdings  in  bankruptcy,  was 
in  the  possession  of  a  third  person,  claiming  an  interest  therein.^  !N'or  may 
a  referee  make  an  order  directing  the  restoration  of  property  by  the  bankrupt, 
where  upon  his  examination  at  the  first  meeting  of  creditors,  he  was  not 
apprised  of  the  fact  that  an  order  would  be  issued,  and  there  were  no  formal 
pleadings.^  A  referee  may  order  a  sale  of  the  bankrupt's  real  estate,  discharged 
of  liens,  and  may  hear  and  determine  the  validity  and  priority  of  claims  upon 
the  proceeds  of  the  sale/^    It  has  also  been  held  that  the  referee  may  grant 


IGO  Fed.  413,  holding  that  a  petition  of  a 
trustee  tor  a  tammary  order  npon  a  corporation 
creditor  to  abow  cauae  why  It  should  not  turn 
over  money  received  from  the  bankrupt,  after 
the  Institution  of  the  bankruptcy  proceedings, 
may  be  entertained  by  a  referee.  Matter  of 
Velei  (D.  C.  Porto  Rico),  89  Am.  B.  R.  307,  0 
P.  R.  Fed.  404;  GavUan  v.  Lugo  (D.  C,  Porto 
Rico),  80  Am.  B.  R.  826,  0  P.  R.  Fed.  844; 
Matter  of  Salm  Baking  Co.  (D.  C,  Tex.),  43  Am. 
B.  R.  611.     See  also  Am.  B.  R.  Dig.  I  76. 

Surrender  of  property.— To  justify  an  order 
that  a  bankrupt  pay  over  money  or  deliver 
property  to  his  trustee,  the  referee  should  find 
as  a  fact  that  the  bankrupt,  since  filing  bis 
petition,  had  concealed  and  withheld  from  the 
trustee  property  belonging  to  the  bankrupt 
estate.  In  re  Felson  (D.  C,  N.  Y.),  10  Am. 
B.  R.  716,  124  Fed.  288.  The  referee  or  the 
district  court  may  compel  bailees  or  agents  of 
the  bankrupts  to  surrender  property.  Matter 
of  Cohn   (Ret,  Cal.),  18  Am.  B.  R.  786. 

It  is  proper  practice  for  a  trustee  to  ap- 
ply to  a  referee  for  an  order  to  compel  the 
iMiiikrupt  to  turn  oyer  aasets  and  after  his 
flndinff  to  reyiew  ft,  If  so  adrised,  by  filing 
with  him  a  petition  for  review  by  the  dis- 
trct  judge,  iaa  proyided  by  Oeneral  Order 
XXVn.  Matter  of  Nanken  (C  C  A.,  2d 
Cir.),  40  Am.  B.  R.  459,  246  Fed.  811. 

41a.  Matter  of  Goldman  Brothers  (D.  C, 
Pa.),  39  Am.  B.  R.  58,  241  Fed.  385. 

48.  In  re  Scott  (Ref..  Mass.),  7  Am.  B.  R. 
35.  Compare  In  re  Elby  (D.  GL,  Iowa),  19 
Am.  B.  R.  734,  157  Fed.  935. 

48.  Mueller  v.  Kugent,  184  U.  8.  1,  7  Am. 
B.  R.  224,  22  Sup.  Ct.  269,  46  L.  Ed.  405; 
In  re  Scrinopskie  (Ref.,  Kan.)  10  Am.  B.  R. 
221;  In  re  Holbrook  Shoe  Jb  Leather  CO. 
(D.  C,  Mont.),  21  Am.  B.  R.  511,  165  Fed. 
973;  In  re  Schimmel  (D.  C,  Pa.),  29  Am. 
B.  R.  361,  203  Fed.  181 ;  Mound  Mines  Co.  y. 
Hawthorne  (a  C  A.,  8th  CSr.),  23  Am.  B. 
R.  242,  173  Fed.  882;  Matter  of  Traunstein 
&  White  (D.  C,  Mass.),  34  Am.  B.  R.  482» 
225  Fed.  317;  In  re  Drayton  (D.  C,  Wis.), 
13  Am.  B.  R.  602,  135  Fed.  883. 

Compelling  restoration  of  assets.— Where 
the  treasurer  of  a  bankrupt  eorporation  sub- 
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mits  to  the  jurisdiction  of  the  referee  in 
attempting  to  establish  a  claim  against  the 
bankrupt,  jurisdiction  is  thereby  acquired  to 
make  an  order  under  proper  circumstances 
compeDing  him  to  turn  over  money  improp* 
erly  withdrawn  from  the  treasury  of  the 
bankrupt.  Matter  of  Auto  Safety  Signal 
Lamp  Co.  (D.  C,  Pa.),  37  Am.  B.  R.  17,  237 
Fed.  299.  Where  property  was  in  the  bank- 
rupt's possession,  under  a  claim  of  owner* 
ship  by  him  at  the  time  when  his  voluntary 
petition  in  bankruptcy  was  filed  and  adjudi- 
cation thereon  occurred,  the  referee  may  en- 
tertain summary  proceedings  to  compel  the 
restoration  of  such  property  or  its  value  to 
the  bankruptcy  ofBcials.  Matter  of  First 
(D.  a,  Mass.),  37  Am.  B.  R.  512. 

Determination  of  validity  of  claims  or 
Uena.— The  power  to  determine  the  extent, 
character,  or  validity  of  claims  or  liens  as* 
sorted  against  property  in  the  hands  of  the 
bankruptcy  court  is  necessarily  broad.  Hence, 
where  a  holder  of  bonds  issued  by  the  bank* 
rupt  appeared  in  response  to  a  petition  by 
the  trustee  to  determine  the  validity  of  aU 
liens,  and  litigated  the  question  of  the  valid- 
ity of  the  bonds,  the  referee  had  jurisdic- 
tion. Matter  of  Valecia  Condensed  Milk  Co. 
(D.  C,  Wis.),  37  Am.  B.  R.  504,  233  Fed. 
173. 

Determination  of  fact  of  posseiaion. — 
A  referee  may  determine  upon  conflicting 
testimony  whether  property  claimed  by  the 
trustee  has  or  has  not  come  into  the  pos- 
session of  a  third  party.  This  because  no 
question  of  the  "  right  to  possession  "  is  thus 
determined.  Matter  of  Kramer  and  Muchnick 
(D.  C,  Pa.),  33  Am.  B.  R.  223,  218  Fed.  138. 

44.  In  re  Blum  (a  C.  A.,  7th  Cir.),  29 
Am.  B.  R.  332  202  Fed.  883;  In  re  Hayden 
(D.  C,  Mass.),  22  Am.  B.  R.  764,  172  Fed. 
623;  In  re  Holbrook  Shoe  &  Leather  Co. 
(D.  C,  Mont.),  21  Am.  B.  R.  511,  165  Fed. 
973;  In  re  Logan  (D.  C,  N.  Y.),  28  Am.  B. 
R.  543,  196  Fed.  678;  Gavilan  v.  Lugo   (D. 
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An  order  authorizing  the  trustee  to  intervene  in  an  attachment  suit  for  tin 
purpose  of  maintaining  it  for  the  benefit  of  the  bankrupt  estate.^  A  referee^  ii 
the  exercise  of  functions  pertaining  to  a  court  of  bankruptcy,  may  entertam 
plenary  jurisdiction  over  suits  or  proceedings  for  the  setting  aside  of  prefe^ 
ences,^  or  the  recovery  of  property  fraudulently  transferred."  A  referee  ii 
not  vested  with  power  to  order  the  trustee  to  specifically  perform  a  contract  of 
the  bankrupt,^  nor  has  he  jurisdiction  to  compel  the  specific  performanoe  hf 
third  persons  of  an  agreement  with  the  bankrupt.^  And  a  plenary  proceed- 
ing should  be  brought  on  the  equity  side  of  the  court  for  the  reformation  of  i 
contract  entered  into  by  the  bankrupt.^  The  numerous  functions  of  a  court 
of  bankruptcy  which,  through  this  subdivision,  may  be  performed  by  the 
referee  are  pointed  out  in  the  *'  crosa-references."  For  the  law  and  practice 
in  the  exercise  of  them,  reference  should  be  had  to  the  appropriate  sections  d 
this  work. 

(2)  Jurisdiction  over  discharges  and  compositions. —  The  referee  ia 
denied  jurisdiction  of  these  important  matters,  as  he  is  of  adjudications  sivo 
in  the  absence  of  the  judge.^     All  questions,  at  every  step,  arising  out  of 


C,  Porto  Rioo),  Z^  Am.  B.  B.  326,  0  P.  R. 
Fed.   344. 

45.  In  re  Walsh  Broa.  (D.  C,  Iowa),  21 
Am.  B.  R.  14,  163  Fed.  352;  Spears  ▼.  French- 
ton  and  BumsTille  R.  R.  Co.  (0.  €.  A.,  4th 
dr.),  31  Am.  B.  R.  679,  213  Fed.  784;  In  re 
Gill  (C.  a  A.,  8th  Cir.),  26  Am.  B.  R.  883, 
190  Fed.  706;  In  re  Oohn  (D.  a.  N.  Y.), 
3  Am.  B.  R.  421,  98  Fed.  75;  In  re  Peacock 
(D.  C,  K  Y.),  24  Am.  B.  R.  159,  178  Fed. 
851;  In  re  Bacon  (B.  C,  N.  Y.),  28  Am.  B. 
R.  565,  196  Fed.  986;  Dreyer  v.  Perkins  (C. 
C  A.,  5th  Oir.),  33  Am.  B.  R.  232,  217  Fed. 
889. 

te.  Hatter  of  Atwatcr  (B.  C.  N.  Y.),  35 
Am.  B.  R.  109,  227  Fed.  511. 

47.  In  re  Minner's  Brewing  Oo.  (D.  C,  Pa.), 
20  Am.  B.  R.  717,  162  Fed.  327. 

4S.  Oonti  V.  Sunseri  (Q  C.  P.,  Pa.),  34 
Pa.  C.  C.  25,  18  Am.  B.  R.  ^91. 

49.  Graham  v.  Faith  (C.  C.  A.,  1st  Cir.), 
41  Am.  B.  R.  590,  253  Fed»  32.  See  also 
Knapp  Sl  Spencer  ▼.  Drew  (C.  C.  A.,  8th 
Cir.),  20  Am.  B.  R.  355,  160  Fed.  413;  In  re 
Elletson  Co.  (D.  C,  W.  Va.),  23  Am.  B.  R. 
530,  174  Fed.  859.  Compare  In  re  Carlile 
(D.  C,  N.  Car.),  29  Am.  B.  R.  373,  199  Fed. 
612;  In  re  Overholzer  (D.  C.  K.  Dak.),  23 
Am.  B.  R.  10;  Matter  of  Velek  (D.  C,  Porto 
Rico),  39  Am.  B.  R.  307,  9  P.  R.  Fed.  404. 

60.  Matter  of  Weidhom  (C.  C.  A.  1st  Cir.), 
41  Am.  B.  R.  592,  253  Fed.  28;  Matter  of 
Fraser  (D.  C,  N.  Y.),  41  Am.  B.  R  839; 
Matter  of  Salm  Baking  Co.  (D.  C,  Tex.), 
43  Am.  B.  R.  511.  See  also  la  re  Kearney 
(D.  C.  Pa.),  21  Am.  B.  R.  721,  167  Fed.  995; 
Tn  re  O'Brien  (D.  C,  Mass.  Ref.),  21  Am.  B. 
H.  11,  affd.  by  Judge  Dodge;  In  re  Shults  & 
Mark  (D.  C,  N.  Y.),  11  Am.  B.  R.  690;  In 
re  Murphy  (Ref.,  N.  Y.),  3  Am.  B.  R.  499; 
In  re  Jules  &  Frederic  Co.  (Ref.,  Mass.),  27 
Am.  B.  R.  136,  193  Fed.  533  (revd.  on  other 


grounds,  34  Am.  B.  R.  5) ;  In  re  Ooffey  (D> 
a,  N.  Y.),  19  Am.  B.  R,  148. 

63.  Dreyer  v.  Perkins  (C.  C.  A.,  Sih  Or.). 
33  Am.  B.  R.  232,  217  Fed.  889. 

54.  Specific  performanoe. — ^A  referee  ii 
bankruptcy  has  no  jurisdiction  of  a  tuit  by 
the  trustee  to  compel  the  specific  perfomun 
of  an  agreement  by  promoters  of  a  eorpon- 
tion  to  issue  stock  to  the  bankrupt  ii  W' 
ment  for  serrices.  Matter  of  Ballon  (D.  C 
Ky.),  33  Am.  B.  R.  21,  215  Fed.  810,  boldiar 
that  section  23b  of  the  bankruptcy  set  fie- 
Tiding  that  "  Suits  by  the  trustee  ebaQ  ^ 
be  brought  or  presented  in  the  courts  vbeie 
the  bankrupt,  whose  estate  is  being  tiwk- 
istered  by  such  trustee,  might  haTe  hroug^* 
or  prosecuted  them  if  proceedings  in  ^i^' 
ruptcy  had  not  been  instituted,  unless  bj  en- 
sent  of  the  proposed  defendant,"  except  fii'>< 
under  sections  60,  67  and  70,  does  not  coafer 
jurisdiction  upon  a  referee  of  a  suit  hj  » 
trustee  to  compel  specific  performance  of  es 
agreement  between  promoters  of  a  corpoir 
tion  and  the  bankrupt.  The  word  "dw^' 
in  said  section  does  not  include  a  cooit  * 
bankruptcy. 

66.  Holding  that  an  application  to  lefom 
a  contract  made  to  a  referee  in  baokrnii^' 
with  request  that  if  he  thinks  he  lades  jorii^ 
diction  to  entertain  it  he  should  f  orwird  it  to 
the  court,  does  not  bring  the  matter  belon 
the  court  in  a  proper  manner.  Matter  m 
Bondurant  Hardware  Co.  (D.  C,  Oa.),  37  Aa^ 
B.  R.  308,  231  Fed.  247. 

66.  Bankr.  Act,  §  18-e-f-g;  hk  re  VcDtf 
(C.  C.  A.,  5th  dr.),  4  Am.  B.  R.  110,  «1 
Fed.  241;  International  Harrester  Q>-  J 
Carlson  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  ^ 
178,  217  Fed.  736;  In  re  Taylor  (D.  C,  Ah-* 
26  Am.  B.  R  143.  188  Fed.  479;  In  re  Joh" 
son    (D.   C.,  Ark.),   19  Am.   B.  R.  614.  1» 
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applications  for  dischargOB  are  original  questions  for  the  ooort,^  and  the 
referee  has  no  jurisdiction  to  decide  any  question  unless  it  has  been  referred 
to  him.^  The  words  of  the  subdivision  extend  such  limitation  not  only  to 
applications  for  discharge  or  composition,  but  ''  to  questions  growing  out  of " 
the  two  specified  proceedings.  Thus,  a  referee  has  no  jurisdiction  over  a 
proceeding  for  the  revocation  of  a  discharge  or  for  setting  aside  a  compo- 
sition." This  limitation  in  actual  practice  is  often  one  of  nomenclature 
rather  than  fact.  As  previously  observed,  save  when  a  jury  trial  is  had,  on 
objections  to  a  discharge  the  referee  usually  sits  on  the  case  as  a  special 
master  in  chancery,  and  reports  the  facts  and  his  opinion  to  the  court  for 
its  guidance.^  The  practice  on  such  references  is  discussed  under  §  14,  ante. 
(3)  PowBB  OF  BEFXBBB  TO  oBANT  INJUNCTIONS. —  The  third  paragraph 
of  General  Order  XII  supplements  subdivision  4  of  this  section  and  with- 
draws jurisdiction  from  rdferees  to  grant  injunctions  to  stay  proceedings 
of  a  court  or  officer  of  the  United  States  or  of  a  State.^  Where  the  rules 
adopted  by  the  district  court  n^ative  the  right  of  a  referee  to  issue  injunc- 
tion orders,  such  power  does  not  exist.^  But  the  referee  may  have  juris- 
diction to  issue  injunctions,  directed  to  any  party  not  an  officer  of  the 
United  States  or  of  a  State,  unless  the  injunction  stays  the  proceedings  of  the 
court •*  In  some  districts  it  is  the  custom  for  referees  to  grant  temporary 
injunctions  returnable  before  the  judge.** 


Fed.  342;  Matter  of  Sonnabeud  (Ref..  Mass.), 
IS  Am.  B.  R.  117:  Matter  of  Amer  (D.  C,  Pa.)> 
35  Am.  B.  B.  027,  228  Fed.  576.  See  also  Am. 
B.   It.  Dig.  I  1M7. 

57.  In  re  johnaon  (D.  C,  Ark.),  1&  Am.  B.  R. 
814,  158  Fed.  842. 

68.  In  re  McDnff  (C.  C.  A..  5tli  Cir.),  4  Am. 
B.  R.  110,  101  Fed.  241;  International  Harvester 
Co.  T.  Carlson  (C.  C.  A.,  8tb  Clr.).  33  Am.  B. 
R.  178,  217  Fed.  736;  Matter  of  Amer  (D.  C, 
Pa.),  35  Am.  B.  R.  627,  228  Fed.  576;  In  re 
Randall  (D.  C,  Pa.),  20  Am.  B.  R.  806,  150  Fed. 
298,    holding   that  a    certiflcate   of  conformity 

fronted  by  the  referee  Is  void,  where  the  speci- 
cation  of  objections  hare  not  been  disposed 
of. 

A  referee,  m  a  epeoUa  macler,  upon  the  hear- 
ing of  speciflcations  of  objections  to  a  dis- 
charge, should  not  base  a  finding  upon  the 
original  examination  of  the  bankrupt  before 
him  as  referee.  In  re  Murray  (D.  C,  Conn.), 
20  Am.  B.   R.  700,  162  Fed.  988. 

Olijectlag  to  dlseharge.— The  referee  cannot, 
of  his  own  motion,  raise  objections  to  the  bank- 
rupt's discharge.  Matter  of  Walsh  (C.  C.  A., 
7th  Cir.),  43  Am.  B.  B.  266,  256  Fed.  653. 

89,  Consult  Sections  Thirteen  and  Fifteen  of 
this  work. 

60.  Bee  discussion  under  Section  Fourteen  of 
this  work. 

61.  ''The  veMen  for  seeClcm  8  of  Oeiier»l 
Order  XII  seems  to  me  to  be  obrioua;  the  Su- 
preme Court  had  in  mind  the  dignity  of  other 
courts,  Federal  and  State,  and  of  other  officers, 
and  provided  that  they  might  only  be  interfered 
with  by  a  tribunal  of  equal  rank,  and  not  by 
a  subordinate  official,  unless  for  definitely  de- 
scribed reasona  action  by  the  latter  should  be 
unaTOidable.*'  In  re  Berkowits  (D.  C,  Pa.),  16 
Am.  B.  R.  251,  143  Fed.  508. 

68.  In  re  Siebert  (D.  C,  N.  J.),  13  Am.  B.  R. 
848,  138  Fed.  781.  In  this  case  it  was  held  that. 
If,  by  consent  of  the  parties  in  a  case,  the 
referee  acquires  Jurisdiction  to  hear  a  motion 
^r  injunction,  he  may  hear  it.  and  advise  the 
Judge  of  his  decision  by  filing  it  with  the 
clerk  of  the  court.  The  Judge  of  the  court,  and 
he    only,    may    then,    if    the    decision    of   the 


referee  be  that  an  injunction  should  issue,  make 
an  order  for  injunction.  The  referee  may  also, 
without  consent  of  the  parties,  in  order  to  pre- 
vent injury  to  the  property  of  the  bankrupt, 
grant  a  temporary  stay  of  Judicial  proceedings; 
but  such  stay  should  be  but  for  a  few  days, 
and  only  until  the  applicant  can  have  an  oppor- 
tunity to  move  for  an  injunction  before  the 
Judge. 

63.  In  re  Steuer  (D.  C.  Masa.),  6  Am.  B.  R. 
200,  214,  104  Fed.  976,  980,  approved  in  In  re 
Berkowits  (D.  C,  Pa.),  16  Am.  B.  R.  251,  143 
Fed.  60a    See  alao  Am.  B.  R.  Dig.  i  77. 

An  inJiuctioB  granted  by  the  referee  will  be 
sustained  where  the  parties  have  submitted  to 
him  fbr  disposition  the  question  at  issue  be- 
tween them.  In  re  Benjamin  (D.  C,  Pa.),  15 
Am.  B.  R.  351,  140  Fed.  320. 
.  Injunction  re-lssved  by  eonrt. —  Where  a  dia- 
trict  court  upon  its  own  motion  broadena  and 
issues  anew  an  injunction  restraining  the  prose- 
cution of  a  suit  in  a  state  court,  it  is  im- 
material whether  the  referee  had  authority  to 
order  the  stay  in  the  first  instance.  In  re 
Roger  Brown  &  Co.  (C.  C.  A..  8th  Clr.).  28 
Am.  B.  R.  336,  196  Fed.  75a 

A  referee,  Mstlng  ma  apeelal  master,  has  no 
authority,  and  none  can  be  granted  to  him  by 
the  court,  to  make  an  order  in  the  nature  of 
an  injunction.  Matter  of  Gordon  (D.  C,  Cal.), 
41  Am.  B.  R.  500,  250  Fed.  798. 

BJeetnwaft  proceedings. —  Where  at  the  time 
of  the  appointment  of  a  receiver  in  bankruptcy 
the  bankrupt  was  in  possession  of  premises 
under  a  written  lease  and  the  lessor  had  insti- 
tuted ejectment  proceedings  in  the  State  court, 
alleging  a  breach  of  condition,  it  was  proper 
for  the  referee  to  temporarily  enjoin  said  pro- 
ceedings in  order  to  give  the  receiver  an  op- 
portunity to  decide  whether  or  not  to  defend 
and  try  to  retain  the  lease  for  the  benefit  of  the 
estate.  Matter  of  Lombardy  Inn  Co.,  Inc.  (D. 
C,  Mass.),  44  Am.  B.  R.  44. 

64.  See  In  re  Sabln  (Ref.,  N.  Y.),  1  Am.  B. 
R.  315;  In  re  Rogers  (Ref..  Ky.),  1  Am.  B.  B. 
641 ;  In  re  Siebert  (D.  C.  N.  J.).  13  Am.  B.  R. 
348,  133  Fed.  781 ;  In  re  Munsey.  2  N.  B.  N.  Rep. 
113. 
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(4)  Employment  and  oompbnsation  op  btbnoobapkibrs. —  The  mean- 
ing of  subdivision  5  of  this  section  would  seem  to  be  that  a  referee  in  bank- 
ruptcy may  make  use  of  the  services  of  a  stenographer,  -when  the  trustee 
considers  tibat  the  testimony  should  be  taken,  and  that  in  such  case  the  rate 
is  fixed,  but  this  rate  has  nothing  to  do  with  the  employment  of  a  stenog- 
rapher on  isolated  and  unusual  occasions,  where^  at  tiie  request  of  the 
creditors  or  of  the  receiver,  a  special  hearing  is  had  before  a  special  com- 
missioner.**  The  purpose  of  this  subdivision  is  dear — to  ]>ermit  the  use 
of  modem  methods  in  preserving  testimony.  But,  strictly,  a  stenographer 
will  not  be  employed  save  "upon  the  application"  of  the  trustee^"  or 
where  there  has  been  a  stipulation  of  the  parties  or  money  has  1)een  deposited 
for  the  expense  as  provided  by  General  Order  X;^  though,  it  seems,  Ae 
necessary  expense  of  a  referee  in  perpetuating  testimony  may  be  called  for 
in  advance,  and  is  probably  an  expense  of  administration.^  In  a  proper  case,** 
the  referee  will  doubtless  direct  the  trustee  to  make  such  an  application. 
Where  the  taking  of  the  testimony  was  necessary  to  the  estate  or  resulted 


8S.  Matter  of  Stark  (D.  €.,  N.  Y.),  IS 
Am.  B.  R.  467,  155  Fed.  694,  holdinfi[  that 
the  provisionB  of  section  3S,  subdiviBion  5, 
do  not  apply  to  hearings  before  a  special 
commissioner. 

Diiczetion  of  referee. — Whether  the  testi- 
mony of  a  bankrupt,  upon  the  hearing  of  an 
application  by  the  trustee  to  compel  him  to 
turn  over  certain  property,  shall  be  heard 
orally,  taken  in  long  hand  or  by  a  stenog- 
rapher is  within  the  discretion  of  the  referee. 
Matter  of  Goldstein  (D.  C,  N.  Y.),  19  Am. 
B.  R.  96,  155  Fed.  695. 

66.  Eiqpense  of  a  stenographer  cannot  be 
allowed  to  a  referee,  except  where  he  is  em- 
ployed upon  the  application  of  the  trustee 
under  section  38,  and  a  referee's  aUowance 
to  himself  of  $250  for  stenographer's  fees 
in  "adjustment,  correspondence  and  notices 
In  matters  of  daims  and  other  business  of 
the  state,"  should  be  disallowed  as  unau- 
thorized. In  re  Mammoth  Pine  Lumber 
Co.  (D.  C,  Ark.),  8  Am.  B.  R.  651,  116  Fed. 
731. 

An  allowance  made  to  stenographers  for 
services  in  taking  testimony  in  proceedings 
before  the  r^eree  commented  upon,  and  the 
allowance  reduced  to  forty  oents  per  page 
for  three  copies  of  testimony.  In  re  lilett 
Electric  Co.  (D.  C,  N.  Y.),  28  Am.  B.  R.  453, 
19;  Fed.  400. 

Although  under  section  38,  subdiTislon  6, 
an  examination  of  the  bankrupt  and  the  em- 
ployment of  a  stenographer  therefor  may, 
as  a  general  rule,  be  allowed  at  the  expense 
of  the  estate,  that  should  not  be  allowed 
for  the  benefit  of  general  creditors  at  the 
expense  of  the  wages  claims  of  workmen  ob- 
jecting thereto,  when  the  funds  in  hand  are 
only  sufficient  to  pay  the  preferred  claims. 
Bueh  expenses  should  be  at  the  char|;e  of 
the  general  creditors  alone.  In  re  Kozmsky 
(D.  C,  N.  Y.),  3  Am.  B.  R.  830,  101  Fed. 
229. 

Giarges  for  clerk  hire  and  stationery  may 


be  disallowed  to  the  referee,  there  being  bo 
Toucher  for  the  stationery  and  the  empk7> 
ment  of  the  clerk  by  the  referee  being  ssan- 
thorised  by  statute.  In  re  Carolina  Cooper 
age  C6.  (D.  C,  N.  Car.),  3  Am:  K  R.  IM, 
96  Fed.  950. 

67.  Stipulation  mb  to  paymeat  of  ttesof- 
rapher's  fees. —  In  re  Mammoth  Pine  LomlKr 
Ca  (D.  C,  Ark.), 8  Am.  B.  R.  651,  116  Pel 
731;  In  re  Todd  (D.  C,  K.  Y.),  6  Am.  B.  H 
8  109  Fed.  265.  In  this  cai-e  the  court  nid: 
"  The  rule  established  by  the  late  Mr.  Jnitice 
Blatchford  in  this  court,  and  ever  since  fol- 
lowed in  regard  to  stenographer's  fees,  wi» 
t  at  when  not  provided  for  by  law,  th^  eadd 
not  be  taxed  m  any  cause,  exoept  upon  s 
written  stipulation  between  the  attoncTa 
Such  has  been  the  uniform  prartioe  in  this 
court,  the  attorneys  usually  diTiding  ^ 
paying  the  expense  of  taking  and  trsBserib- 
ing  the  stenographer's  notes,  and  taxing  is 
aocordanoe  with  the  stipulation  in  favor  of 
the  successful  party  the  sums  paid  by  hin  Ur 
his  riiare  of  the  notes." 

Agreement  mb  to  appointmeiit  and  fKymtai 
of  stenographer.— Where  the  petitionmff  cred- 
itors and  the  alleged  bankrupt  agreed  thii 
the  testimony  should  be  taken  before  th» 
referee  by  certain  stenographers,  and  thit 
each  side  should  nay  one^aliP  of  the  exven» 
thereof,  but  no  order  was  made  by  the  rmn^ 
it  must  be  impliedly  sgreed  that  the  tUas^ 
rapher's  bill  for  taking  the  testimony  ud 
furnishing  a  transcript  to  the  referee  dioold 

Sy  into  tiie  costs  against  the  losing  party, 
at  such  agreement  does  not  cover  the  cott 
of  a  transcript  of  the  testimony  ordered  by 
a  party  for  his  own  use.  Matter  of  Fearee 
(D.  C,  Mass.),  87  Am.  B.  R  710,  235  FbI 
917.    See  Am.  B.  R.  Digest,  ||  79,  284. 

68.  See  General  Orders  X  and  XXXV(2) ; 
i  64.b(3). 

69.  Compare  In  re  Todd  (D.  C,  N.  i-f" 
6  Am.  B.  K.  88,  109  Fed.  266. 
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to  its  advantage,  such  an  order  can,  it  is  thought,  be  made  mmc  pro  tunc.  The 
subdivision  is  also  often  supplemented  by  district  or  referee  district  rules.*^ 
The  exigencies  of  speedy  administration  and  the  multitude  of  cases  which  have 
arisen  in  important  jurisdictions  early  made  the  employment  of  regular 
stenographers  imperative.  It  is  thought  that  the  very  liberal  interpretation 
^f  this  subdivision  thus  far  prevailing  will  continue.  The  method  of  taking 
testimony  is  prescribed  by  General  Order  XXII. 


70.  Thu8,  in  the  Western  District  of  New 
York: 

Rule  11.  Perpetuation  of  testimony. — (1) 
The  examination  of  the  bankrupt  and  any 
witnesses  at  meetings  of  creditore  or  other- 
wise, and  aU  testimony  offered  on  contested 
'daims,  or  for  any  other  purpose,  will  be 
taken  down  by  the  official  stcoiographer  in 
the  form  of  question  and  answer,  and  tran- 
acribed.  One  copy  thereof  will  be  inserted 
in  the  record  book  of  the  referee  and  the 
other  copy  will  be  delivered  to  the  trustee. 
The  ezpoise  of  thus  perpetuating  testimony 
wiU  be  at  the  rate  of  ten  cents  (10c.)  a  folio 
for  both  copies,  and  shall  be  paid  as  follows: 
Where  there  are  no  assets,  for  one  reasonable 
•ezamfaiation  on  one  day,  by  the  bankrupt, 
and  thereafter  by  the  creditor  or  party  in 
Interest  for  whose  benefit  or  at  whose  request 


such  examination  is  had;  where  there  are 
assets,  as  may  be  ordered  by  the  referee  in 
each  particular  case. 

(2)  After  the  testimony  has  been  tran- 
scribed, the  attorney  in  charge  of  the  ease 
will  produce  each  witness  before  the  referee, 
that  such  testimony  may  be  signed,  as  pro* 
Tided  in  General  Order  XXII. 

(3)  If  indemnity  is  not  demanded,  all 
moneys  advanced  by  the  referee  in  publishing 
or  mailing  notices,  or  for  travelinff  expenses, 
or  for  procuring  the  attendance  of  witnesses, 
or  in  perpetnafing  testimony,  or  otherwise, 
shall  be  paid  to  tiie  referee  prior  to,  or  at 
the  time,  application  is  made  to  him  for  the 
report  or  certificate  called  for  by  District 
Rule  X  (that  on  the  bankrupt's  applicatioa 
for  a  discharge). 
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DUTIES  OF  SEFERSBS. 

§  39.  Duties  of  Referees. —  a  Beferees  shall  (1)  ded&re 
and  prepare  and  deliver  to  trustees  dividend  sheets  showing  the  divi- 
dends declared  and  to  whom  payable ;  (2)  examine  all  sohednles  of 
property  and  lists  of  creditors  filed  by  bankrupts  and  cause  sucli  aa 
are  incomplete  or  defective  to  be  amended;  (3)  furnish  such  informa- 
tion concerning  the  estates  in  process  of  administration  before  them 
as  may  be  requested  by  the  parties  in  interest ;  (4)  give  notices  to 
creditors  as  herein  provided;  (5)  make  up  records  embodying  the 
evidence,  or  the  substance  thereof,  as  agreed  upon  by  the  parties  m  all 
contested  matters  arising  before  IJiem,  whenever  requested  to  do  so  hy 
either  of  the  parties  thereto,  together  with  their  findings  therein,  and 
transmit  them  to  the  judges;  (6)  prepare  and  file  the  schedules  of 
property  and  lists  of  creditors  required  to  be  filed  by  the  bankrupts, 
or  cause  the  same  to  be  done,  when  the  bankrupts  fail,  refuse, 
or  neglect  to  do  so;  (7)  safely  keep,  perfect,  and  transmit  to  the  deris 
the  records,  herein  required  to  be  kept  by  them,  when  the  cases  an» 
concluded;  (8)  transmit  to  the  clerks  sudb  papers  as  may  be  on  file 
before  them  whenever  the  same  are  needed  in  any  proceedings  in 
courts,  and  in  like  manner  secure  the  return  of  such  papers  after  they 
have  been  used,  or,  if  it  be  impracticable  to  transmit  the  original 
papers,  transmit  certified  copies  thereof  by  mail;  (9)  upon  application 
of  any  party  in  interest,  preserve  the  evidence  taken  or  the  substance 
thereof  as  agreed  upon  by  the  parties  before  them  when  a  stenographer 
is  not  in  attendance;  and  (10)  whenever  their  respective  offices  are  in 
the  same  cities  or  towns  where  the  courts  of  bankruptcy  convene,  oail 
upon  and  receive  from  the  clerks  all  papers  filed  in  courts  of  bankruptcy 
which  have  been  referred  to  them. 

b  Beferees  shall  not  (1)  act  in  cases  in  which  they  are  directly  or 
indirectly  interested ;  (2)  practice  as  attorneys  and  counsellors  at  law 
in  any  bankruptcy  proceedings;  or  (3)  purchase,  directly  or  indirectly, 
any  property  of  an  estate  in  bankruptcy. 


Analogous  provisions:    In  U.  S.:    Act  of  18C7,  S|  4,  5,  R.  S.,  H  4998,  5000,  5001. 

In  Can.:    Act  of  1919,  §  65. 
Cross-references:    To  the  law:    Declaration  and  payment  of  dividends,  f  65. 

Bankrupts  to  ille  schedules  and  lists  of  creditors,  |  7  (8). 

Examination  of  records  and  papers  to  be  permitted,  (  M-e; 
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Kotiees  to  erediton  to  be  gi?«n,  |  56. 

Making  up  and  transmitting  records,  il  2(10)»  12. 

Perpetoation  of  testimony;  employment  of  stenographer,  i  tS(S)  (i). 

Offenses  bj  and  disqualification  of  referee,  i|  20-b,  86. 

To  the  Oeneial  Orders:   Filing  schedules  in  iuToluntary  casss»  VL 

Beferee  may  require  indemnity  for  expenses,  X. 

Duties  of  referee  in  respect  to  administration,  XII. 

Approval  of  appointment  of  trustee,  Xin. 

Notice  to  be  given  to  trustee  of  his  appointment,  XVI. 

Proof  of  claims  and  other  papers  filed  with  referee,  XX. 

Dutiea  of  referee  in  respect  to  proof  of  daims,  XXI. 

Szamination  of  witnesses  before  referee;  taking  testimony,  XXIX. 

Orders  of  referee  to  state  as  to  notice,  XXIII. 

Referee  to  transmit  proved  claims  to  derk,  XXTV. 

Aecoants  of  referees  to  be  kept  and  returned  to  judge,  XXVI. 

Review  of  order  of  referee  by  Judge,  XXVII. 
To  the  Forms:  Notice  of  first  meeting  of  creditors,  Ko.  18. 

Appointment  of  trustee  by  referee,  Ko.  23. 

Notice  to  trustee  of  his  appointment.  No.  24. 

Order  for  examination  of  bankrupt,  Na  28. 

List  of  claims  and  dividends  to  be  recorded  by  referee  and  delivered  to  trustee^ 
Na40. 

Certificate  by  referee  to  Judge  on  review.  No.  68. 

8oe  also  Supplementary  Forms,  po$t;  Hsgar  and  AlcoooideKs  Baakruptey  Forms,  2nd  Ed. 
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^  L  lOflceUaiiaoas  Dottes  of  Referees,  664. 

a.  In  general,  664. 

b.  To  declare  dmdends  and  prepare  dividend  eheeUf  664. 

c.  To  examine  and  amend  echedulee  and  Kde  of  €redUar$f  664. 

d.  To  furnish  informationf  9M. 

e.  To  Qvoe  notices  to  creditorSy  665. 

f .  To  mdke  up  records  and  transmit  them  or  copies  to  the  derks,  666. 

g.  To  prepare  and  file  schedules  in  certain  oases,  665. 

h.  To  preserve  evidence  when  no  stenographer  is  presenif  665. 
i.  To  call  for  papers  at  the  derVs  offijce,  666. 
n.    Plroliibitions  on  Referees,  666. 

a.  Cannot  act  in  cases  where  interested,  666. 

b.  Cannot  practice  in  bankruptcy  proceedings^  666. 

c.  Cannot  purchase  property  of  a  bankrupt  estate,  666. 
nL  Reviews  by  Ifae  Judge,  667. 

a.  In  general,  667. 

b.  When  review  should  be  asked,  667. 
e.  Order  only  reviewable,  669. 

d.  Contents  of  petition,  669. 

e.  Effed  of  r^ereeU  decision  on  facts,  669. 

f.  What  must  be  certified  for  review^  674. 

g.  Hearing  of  reviews,  675. 
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I.  MISCXLLAHSOUS  DUTIES  OF  SSPSRKBS. 

a.  In  general. —  Subsection  a  of  this  section  prescribes  the  general  duties 
of  referees.  There  is  nothing  exactly  similar  to  this  section  in  previGus 
statutes.  Manifestly,  it  is  in  the  nature  of  an  appendix  to  §  38.  Tboiigli 
captioned  '^Duties  of  Referees/'  some  of  its  clauses  confer  jurisdicticHL 

The  more  important  duties  of  referees  are  here  enumerated.  But  tbe 
section  is  not  exclusive/  even  in  its  prohibitions  stated  in  subsecticxL  h. 
The  referee  has  many  other  duties.  The  only  distinction  between  them 
and  those  here  specified  seems  to  be  that,  as  to  Ibe  former,  he  has  some  diBcre- 
tion;  as  to  the  latter,  little,  perhaps  none.  It  is  apparently  the  intent  of  the 
statute  that  the  supervision  of  the  administration  of  the  bankrupt's  estate  be  left 
with  the  referea* 

b.  To  declare  dividends  and  prepare  dividend  sheets. — This  duty  is  required 
by  subdivision  1  of  subsection  a.  The  general  subject  of  dividends  is  dis- 
cussed under  Section  Sixty-five.  In  actual  practice,  dividend  sheets  are 
prepared  by  the  trustee  or  his  attomqr,  and  checked  over  and  verified  br 
the  referee.  Form  No.  40  may  be  used,  or,  better,  a  schedule  somewhat  like 
it,  the  same  to  be  attached  to  and  made  a  part  of  the  formal  order  of  di^ 
tribution.  By  General  Order  XXIX,  the  referee  is  also  required  to  colInte^ 
sign  all  dividend  checks  drawn  by  lihe  trostee.  Since  the  amendatory  act  of 
1903,  there  must  always  be  two  dividends,  if  any. 

0.  To  examine  and  amend  sohedules  and  Hits  of  erediton. —  This  duty  is  as 
important  one.  It  seems  that  the  schedules  are  not  a  part  of  the  petitias.* 
They  must,  however,  conform  substantially  to  the  law^  and  the  fonn&' 
Thus,  the  court  proper  is  not  called  upon  to  investigate  the  sofficiencj  of 
the  schedules.  The  referee  must  If  they  seem  incomplete  or  defeetif^ 
he  should  suspend  further  proceedings  until  they  are  amended.*  An  opinion 
by  the  author  of  the  first  and  second  editions  of  this  work  in  the  case  d 
In  re  Mackey  ^  is  illuminating  both  as  to  the  duties  of  the  referee  in  boA 
cases  and  concerning  what  are  defects  or  omissionsi 

d.  To  furnish  information. —  Subdivision  3  of  this  subsection  diould  be  read 
in  connection  with  §  29-c  (3),  though  mere  failure  to  famish  informatioB 
other  than  as  there  specified  is  not  an  offense.  This  duty  clearly  reCoa  t» 
replies  to  letters  of  inquiry,  as  well  as  to  answers  to  oral  questions  and  pa^ 
mission  to  inspect  papers  on  fila    Beplies  to  letters  may  be  franked.    But 


1.  6ee,  for  inatanoe,  Bankr.  Act,  ||  55-b 
and  6S-C. 

a.  Matter  of  Roaenfeld-Qoldiimn  Co.  (D.  C, 
Maas.),  36  Am.  B.  R.  620,  22S  Fed.  021. 

8.  In  re  Patterson,  Fed.  Caa.  lO^lS. 

4.  See  Bankr.  Act,  |  7(8).  See  also  Am. 
B.  K.  Dig.  I  249. 

5.  Fonna  Nos.  1  and  2. 

6.  Matter  of  Spiller  (D.  C,  Maaa.),  S6  Am. 
B.  R.  390,  230  Fed.  490,  holding  that  the 
jurifldiction  of  the  referee  ia  not  neoeaaarily 
anapended  pending  the  amendment  of  the 
achedulea. 

7.  Jhity  of  referee  to  examine  achednka. — 
Hie  proTisiona  of  aection  39-a(2)  aa  to  tha 


fnamfnation  of  aehednlea  off  property  lai 
liata  of  creditora  ia  mandatory.  It  it  tki 
duty  of  the  referee  to  make  ttte  eYiiniaitMa 
and  to  order  an  amendment  in  oaae  of  dflfedi 
or  omiaaiona,  eTen  though  no  interested  faxtf 
may  move  in  the  matter.  Since  an  exaBuaa* 
tion  should  he  made  imniediatdy  after  tht 
reference  of  the  matter  to  the  referse  uA 
prior  to  the  meeting  of  creditora,  in  rohmtinr 
proceedinge,  at  leaat,  the  esamiBatioa  sluw 
be  made  More  many  of  the  intereated  partiw 
wiU,  in  the  natural  oourae  of  procedure,  bav* 
entered  their  appeaiaaoa.  in  re  lfsik9 
(Bef.,  N.  T.),  1  Am.  B.  B.  581. 
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it  has  been  held  that  a  referee  is  not  required  to  fumiah  copies  of  paper8.8  The  duty  here 
enjoined  ia  often  a  burden.  Some  referees  have  adopted  forms  for  answers,  especially  where 
iniormation  is  sought  concerning  the  total  of  claims  shown  and  assets  scheduled.  The  referee 
can  be  reimbursed  for  such  specific  expenses  as  are  actually  and  necessarily  incurred  in 
gtviiig  the  desired  informationiSa 

c.  To  five  notices  to  creditors. —  There  is  an  unimportant  conflict  between 
subdivision  4  and  §  58-c.  The  referee  should  give  all  notices.  Some  of 
the  more  common  notices  are  specified  in  §  58-a,  which  sea  General  Order 
XVI  prescribes  another  notice  that  the  referee  is  supposed  to  give,  but  which 
in  actual  practice  is  rarely  found  necessary.®  As  a  rule,  while  the  original 
notice  must  be  signed  by  the  referee,  the  clerical  work  of  preparing  and 
posting  is  done  by  the  attorney  in  chaige.  In  districts  where  no  allowance 
was  made  for  the  giving  of  notices,  such  a  practice  has  been  necessary;  if 
done  by  the  referee,  indemnity  for  the  expense  incurred  can  be  demanded.** 
Whatever  the  method,  the  "official  business"  envelope  can  be  used.  This 
subject  is  also  considered  under  Section  Fifty-eight. 

f .  To  make  up  records  and  transmit  them  or  copies  to  the  clerk. —  Subdivisions 
6,  7  and  8  relating  to  records  and  papers  are  largely  supplemented  by  §  42, 
which  see.  The  size  and  completeness  of  the  record  book  there  prescribed 
varies  in  the  different  districts;  in  some  it  is  a  mere  docket,  with  brief 
entries  indicating  the  meetings  held  and  orders  granted;  in  others  a  detailed 
running  account  of  the  whole  proceeding  from  day  to  day.  Subdivision  T 
requires  the  referee  to  keep  records  and  to  transmit  them  to  the  clerk  when 
the  case  is  concluded."  Subdivision  8  provides  for  the  transmission  to  the 
derk  of  such  papers  on  file  with  the  referee,  or  copies  thereof,  as  shall  be 
needed  in  the  court  proper  before  the  whole  case  is  sent  up  as  provided  in 
the  previous  subsection.  By  General  Order  XXIV,  referees  are  also  required 
to  transmit  forthwith  to  the  clerk  a  list  of  claims  proven.  This  is  an 
inheritance  from  the  law  of  1867,^  does  not  fit  into  the  present  system  of 
administration,  serves  no  useful  purpose,  and  is  rarely  observed.**  The 
referee  is  also  required  to  file  monthly  statements  of  disbursements  with  the 
judge." 

g.  To  prepare  and  file  schedules  in  certain  cases. —  Section  7  (8)  makes 
it  the  duty  of  the  bankrupt  to  prepare,  verify  and  file  schedules  of  his 
property."  If  the  bankrupt  fails  in  this  duty,  subdivision  6  of  this  section 
requires  the  referee  to  prepare  and  file  schedules  of  property  and  lists  of 
creditors,  or  cause  the  same  to  be  filed.  We  have  already  considered  this 
duty  of  the  referee  under  the  preceding  section.^* 

h.  To  preserve  evidence  when  no  stenographer  is  present. —  The  referee  may 
determine  whether  testimony  shall  be  heard  orally,  taken  in  longhand,  or 
written  out  in  the  form  of  stenographer's  minutes.  If  the  bankrupt  desires 
the  testimony  to  be  perpetuated,  the  obligation  would  seem  to  be  on  him  to 


8.  Copy  of  pctiUoB  iar  review  of  payment 
of  attorney's  liee  Deed  not  be  •furnlslied  by  the 
referee.  In  re  Lewln  (D.  C,  Vt),  4  Am.  B.  R. 
632,   108  Fed.  860. 

Dvty  to  fnmUli  eopy  of  testimony  of  wit- 
nesses taken  In  bankruptcy  proceedings.  Matter 
of  Oreenbanm  (D.  C,  Mich.),  40  Am.  B.  B. 
286,  248  Fed.  960. 

Itak  Matter  of  Capital  Security  Co.  (D.  C, 
Tenn.),  41  Am.  B.  B.  1S4,  251  Fed.  927. 

».  See  Form  No.  24. 

10.  General  Order  X. 

11.  Compare  Bankr.  Act,  I  42-c.  See  Matter 
of  De  Ban   (C.  C.  A.,  tth  Clr.),  44  Am.  B.  B. 


400,  200  Fed.  732. 

IS.  General    Order   XI,   under  Act   of  1807. 

IS.  In  tbe  Western  District  of  New  York,  a 
district  rule  makes  the  certification  of  the 
whole  record,  including  the  list  of  claims,  ad- 
dresses, etc.*  proTen,  a  sufficient  obaeryance  of 
this  general   order. 

14.  General  Order  XXVI. 

Iff.  See  discussion  under  Bankr.  Act,  i  7  (8). 
tmte.    See  also  Am.  B.  B.  Dig.  ii  245-2S4. 

1^  See  discussion  under  Section  Thirty - 
eight,  sub- title  **  Practice  after  reference  in  in- 
TOluntary  cases/*  ante,  p.  063. 
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provide  the  means  therefor.  ^^  As  indicated  elsewhere,^  a  referee  has  anifJe 
power  to  secure  the  attendance  and  assistance  of  a  stenographer.  This  imbdi- 
vision  is,  therefore,  unimportant. 

i.  To  oall  for  papers  at  the  clerk's  offlce. —  Subdivision  10  of  this  section 
is  supplemented  by  section  51  (3),  which  should  be  read  in  this  connectioiL 
Even  in  the  same  town  or  city,  papers  are  transmitted  by  the  clerk  to  the 
referee  by  mail. 

n.  PROHIBITIONS  ON  REFEREES. 

a.  Cannot  aot  in  caiet  where  interested. —  The  general  disqualification  of 
persons  who  might  otherwise  be  referees  is  mentioned  elsewhere.^  A  lefeiee 
duly  appointed  cannot,  however,  act  in  all  cases.  What  amounts  to  du- 
qudification  must  be  determined  in  each  case.^  Belationahip  by  blood  or 
a£Snity,  even  though  remote,  is  usually  enough.  But  owing  a  debt  to  tbe 
bankrupt,^^  or,  perhaps,  being  a  scheduled  creditor  of  the  bankrupt,  at  least 
in  a  no-asset  case,  does  not  disqualify.  A  prior  relation  of  attorney  to  tbe 
debtor,  likewise,  does  not^  Pending  litigation  with  the  bankrupt,  it  ii 
thought,  wilL  If  disqualified,  the  referee  should  immediately  file  a  co^ 
tificate  to  that  effect,  stating  the  reasons  for  disqualification,  with  the  clerk; 
and  a  reference  will  then  be  made  to  another  referee.  Disqualificatioa 
sometimes  does  not  appear  until  the  case  is  far  along,  and  then  only  in  9om 
single  matter.  In  sudi  cases,  that  matter  may  be  considered  by  die  judge, 
on  receipt  of  this  certificate,  or  he  may  refer  it  specially  to  another  refereft 
A  referee  who  acts  in  a  case  where  he  is  interested  commits  an  offense  under 
the  law,  and  forfeits  his  oflSxse.** 

b.  Cannot  practice  in  bankruptcy  proceedings^ — There  was  a  similar  pro- 
hibition under  the  law  of  1867.^  The  limitation  here  seems  to  be  on  pnctiee 
**in  any  bankruptcy  proceedings.''  Under  the  former  law,  a  raster  could 
not  practice  ^^  in  or  out  of  court"  in  any  suit  or  matter  pending  in  his  own 
district  or  circuit.  The  difference  between  the  statutes  in  literal  significanee 
is  great;  in  effect,  there  should  be  none.  The  propriety  of  giving  connael 
in  pending  bankruptcy  questions,  even  in  another  district,  may  be  doubted. 
General  counsel  to  clients  or  other  attorneys  concerning  questions  not  jt^ 
in  court  seems,  however,  not  to  be  prohibited  and  may  not  be  tiionght  improper. 
There  are  as  yet  no  cases  construing  this  clause.  A  violation  of  this  pidiibitioa 
is  not  an  offense. 

c.  Cannot  pnrohase  property  of  a  bankrupt  estate. —  This  provision  is  nsvt 
and  requires  no  comment     The  purchase  of  the  property  of  a  bankrupt 


17.  Payment  of  tteaosrapher^a  fees. — 
Where,  upon  the  hearing  of  an  application 
^  the  trustee  to  compel  the  bankrupt  to 
turn  over  certain  property,  the  trustee  has 
no  funds,  and  the  banlurupt  claims  to  be  ab- 
solutely without  means,  his  motion  that  the 
trustee  be  directed  to  pay  for  the  stenog- 
rapher's minutes  of  the  bankrupt's  testimony 
and  the  referee's  fees  and  disbursements  will 
be  denied.  Matter  of  Qoldstein  (D.  C, 
N.  Y.),  19  Am.  B.  R.  96,  166  Fed.  696. 

18.  See  discussion  under  Section  Thirty- 
eight  of  this  note. 

19.  Bankr.  Act,  |  S6,  ante.  See  also  Am. 
B.  R.  Dig.  II  67,  68. 

90.  See  learned  foot-note  of  a  former  editor 
of  this  work,  in  In  re  Gardner  (D.  C,  Va.), 


4  Am.  B.  R.  420,  103  Fed.  922.    Sec  tai 
in  '^  8npnlementary  Forms,"  po$L 

91.  A  debtor  who  owns  an  aBeged  baakiift 
a  debt  whidi  is  not  denied  l^  tte  deUtfr 
and  whose  status  as  a  debtor  eansot  ^ 
changed  by  any  of  the  proceedings  in  tank' 
ruptcy,  and  whose  liability  wonld  be  vb* 
aifected  hy  such  proceedings,  is  not  divfu^- 
fled  to  act  as  referee  in  proceedings  agai>^ 
his  creditor.  Bray  t.  Cobb  (D.  C,  K.  Car.t. 
1  Am.  B.  R.  153,  91  Fed.  102. 

99.  Carr  t.  Fife,  166  U.  S.  494,  99  L  BL 
608. 

9S.  Bankr.  Act,  |  29-c(l). 

94.  Act  of  1S67»  i  4.     See  the 
amended,  R.  S.,  |  4996. 
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estate,  either  directlj  or  indirectly,  by  a  referee  is  an  offense  whereby  he 
forfeits  his  office  and  becomes  liable  to  a  fine  of  not  to  exceed  five  hundred 
dollars." 

nL  BEYIEWS  BT  THE  JUDGED 

a.  la  geaeraL—  Subdivision  6  of  this  section  relating  to  records  embodying 
the  evidence  seems  to  refer  to  such  records  as  are  needed  on  reviews,  and 
should  be  read  with  General  Order  XXVII.  Thus,  a  party  to  an  order 
made  by  the  referee^  after  hearing  on  the  merits,  cannot  have  a  review  of 
it,  unless  he  pursues  the  mode  prescribed  by  this  general  order.^  It  has  been 
held,  however,  that  notwithstanding  the  use  of  the  word  '^  creditor ''  in  General 
Order  "No.  27,  if  the  interests  of  several  creditors  are  affected  by  the  rulings 
or  the  allowances  of  the  referee,  a  review  should  be  taken  by  the  trustee  as 
their  representative,"  and  that  in  case  of  a  refusal  by  the  trustee,  the  suitor's 
remedy  is  by  a  motion  or  petition  filed  with  the  court,  asking  that  the  trustee 
be  ordered  to  take  a  review  as  to  any  questions  of  procedure  or  allowance." 
A  review  should  be  asked  by  petition ;  if  from  an  order,  this  is  the  only  way." 
In  the  absence  of  a  petition  the  court  is  not  authorized  to  review  the  action  of 
the  referee.*^  A  general  review  of  the  proceedings  before  the  referee  or  a 
review  of  rulings  not  directly  affecting  an  order  made  was  not  intended 
either  by  the  bankruptcy  act  or  the  general  order."  Ordinarily  a  review 
by  the  judge  will  be  confined  to  the  errors  pointed  out  in  the  petition,"  and 
will  be  limited  to  the  questions  involved  in  the  issues  before  the  referee.^ 
Where  a  referee  dies  after  the  entering  of  an  order  disallowing  a  claim,  before 
perfecting  his  findings^  the  claimant  is  entitled  to  a  review  on  both  the  facts 
and  the  law." 

b.  When  review  should  be  asked. —  The  time  within  which  a  review  must 
be  asked  for  is  not  specified  either  by  the  law  or  by  the  general  orders." 


fi.  Bankr.  Act,  i  29-c  (2). 

M.  Bee  alto  Am.  B.  B.  Dig.  H  87-04. 

yi.  Matter  of  Octave  Mlnlug  Co.  (D.  C, 
Aria.).  82  Am.  B.  B.  474.  212  Fed.  457;  In  re 
BnaaeU  (D.  C,  CaL),  Q  Am.  B.  B.  Oes,  108  Fed. 
001:  Id  re  Home  Dlacomit  Co.  (D.  C.  Ala.),  17 
Am.  B.  B.  108»  147  Fed.  038,  holding  that  a 
party  cannot  Ignore  an  order  until  the  referee, 
under  lectlon  41,  certlflee  his  disobedience  to 
the  Judge,  and  then  bring  forward  again,  In  his 
defense,  matter  of  contested  before  the  referee 
prior  to  the  making  of  the  order,  provided  the 
order  Itself  be  not  void,  liatter  of  Petersen 
(D.  C,  NCT.),  40  Am.  B.  B.  687,  202  Fed.  BM, 
citing  Collier  on  Bankruptcy  (10th  ed.),  604. 

28.  ICatter  of  ArU-Staln  Co.  (D.  C,  Mass.), 
82  Am.  B.  B.  640^  216  Fed.  942;  In  re  Mexico 
Hardware  Co  (D.  C,  N.  Mex.),  28  Am.  B.  B. 
786,  197  Fed.  600. 

89.  Matter  of  Artl-Staln  Co.  (D.  C,  Mass.),  82 
Am.  B.  B.  640,  216  Fed.  942;  In  re  Mexico 
Hardware  Co.  <D.  C,  N.  Mex.),  28  Am.  B.  B. 
736.  197  Fed.  660l 

89.  In  re  CarlUe  (D.  C,  N.  Car.),  29  Am.  B. 

B.  878,  199  Fed.  612;  In  re  Greek  Mfg.  Co.  (D. 

C,  Pa.),  21  Am.  B.  B.  111.  164  Fed.  211;  In  re 
Marks  (D.  C,  Pa.),  22  Am.  B.  R.  068»  171  Fed. 
281;  In  re  Clark  Coal  and  Coke  Co.  (D.  C.  Pa.), 
28  Am.  B.  B.  278,  178  Fed.  608. 

81.  In  re  Bussell  (D.  C,  Cal.),  0  Am.  B.  B. 
086,  100  Fed.  OOL 

FUlBg  petition. —  Where  a  petition  for  review 
was  filed  only  with  the  clerk  but  was  treated 
by  the  referee  as  filed  with  him,  It  was  effectlTe 
as  If  first  filed  with  the  referee,  and  later  by 
him  filed  with  the  clerk,  and  Is  no  objection  to 
the  Jurisdiction  of  the  district  Judge.  Matter 
of  Wood  (C.  C.  A.,  6th  Clr.),  40  Am.  B.  B.  810, 
249  Fed.  246. 


The  eertlflcAte  of  a  referee  cannot  be  con- 
sidered as  a  petition  to  rerlew  his  findings. 
Craddock-Terry  Co.  r.  Kaufman  (D.  C,  Tex.), 
28  Am.  B.  B.  720,  170  Fed.  808.  Bullngs  of  a 
referee  upon  questions  arising  during  the  pro- 
gress of  a  case,  cannot  be  brought  before  a 
Judge  of  the  district  court  by  simply  filing  In 
such  court  exceptions  to  the  rulings.  In  re 
Hawley  (D.  C,  Iowa),  8  Am.  B.  B.  6ra,  116  Fed. 
42& 

82.  In  re  Kelly  Dry  Goods  Co.  (D.  C,  Wis.), 
4  Am.  B.  B.  028,  108  Fed.  747. 

88.  Matter  of  De  Gottardl  (D.  C,  Cal.),  7  Am. 
B.  B.  728,  114  Fed,  828;  Matter  of  Association 
Dairy  Co.  (D.  C,  Conn.),  42  Am.  B.  B.  821. 
201  Fed.  749. 

See  also  Am.  B.  B.  Dig.  I  98. 

84.  In  re  Lorch  St  Co.  (D.  C,  Ky.),  88  Am. 
B.  B.  784,  199  Fed.  944;  Matter  of  Qraff  (D.  C 
N.  Y.),  48  Am.  B.  B.  164,  200  Fed.  289. 

80.  Matter  of  Wray  (C.  C.  A.,  2d  Clr.),  87  Am. 
B.  B.  28,  288  Fed.  41& 

96.  Ih  re  Milmnm  (D.  C,  Pa.),  13  Am. 
B.  R.  337,  133  Fed.  802.  See  also  Am.  B.  R. 
Dig.,  i  91. 

Gtndrtl  0rd6r  Vf  does  not  fix  the  time 
within  which  petitions  for  review  of  orders 
of  referees  shall  be  taken.  A  compliance  with 
a  local  rule,  requiring  that  ther  be  filed 
within  ten  days  from  the  date  of  the  order 
sought  to  be  reviewed,  is  sufficient.  Matter 
of  Kruse  (D.  a,  Iowa),  37  Am.  B.  B.  687, 
234  Fed.  470. 

As  there  are  no  terms  in  bankruptcy  and 
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It  is  fixed  in  some  districts  bj  a  standing  rula^  In  the  absence  of  a  role  the 
application  should  be  made  within  a  reasonable  time.  The  cases  aie  not 
uniform  as  to  what  constitutes  a  reasonable  time;  the  time  within  which  tip 
petition  is  to  be  filed  is  discretionary  with  the  court  and  will  not  be  distaibed 
unless  such  discretion  is  abused ;  ^  it  has  been  held  that  a  petition  for  a  renew 
should  be  filed  within  the  time  fixed  for  an  appeal  from  fhe  same  dass  of 
orders,  and  that  this  should  be  r^arded  as  a  reasonable  time.**    The  ri^t 


no  provision  in  the  Bankruptcy  Act  limiting 
the  time  within  which  an  order  of  a  referee 
in  bankruptcy  may  be  reviewed  or  an  order 
of  the  District  Court  reheard,  a  petition  for 
an  order  directing  the  trustee  to  pay  over 
moneys  coUected  pursuant  to  an  order  of  the 
referee  may  be  filed  nine  months  after  the 

frantixig  of  said  order.  Hatter  of  Barker 
iano  Co.  (C.  C.  A.,  2d  Cir.),  37  Am.  B.  E. 
271,  233  Fed.  622. 

S7.  In  some  districts  a  review  must  be  asked 
within  ten  days.  See  Erie  County  (N.  Y.),  Biae 
le,  1  N.  B.  N.  110;  Kstter  of  Isert  (D.  C,  Cal.), 
36  Am.  B.  R.  4S1»  282  Fed.  484;  Matter  of  Jack- 
son Light  ft  Traction  Co.  (D.  C.  Miss.).  44  Am. 
B.  R.  222. 

The  effect  of  •  Bpeelal  district  mle,  taken 
in    connection     ivlth    General     Order    27,     was 

considered  in  Re  Greek  Hanufacturing  Go. 
(D.  C,  Pa.),  21  Am.  B.  R.  Ill,  164  Fed. 
211,  and  the  court  decided  that  under  the 
rule  and  the  general  order  a  decision  of  a 
referee  may  only  be  reviewed  by  petition, 
and  that  such  petition  must  be  presented 
within  the  perioid  specified  by  the  rule,  or 
afterward  only  upon  special  allowance  by 
one  of  the  judges;  otherwise,  the  referee's 
Older  (unless,  perhaps,  when  it  is  obviously 
beyond  his  jurisdiction)  is  no  longer  subject 
to  review  after  the  ten  days  have  expired. 
And  it  was  also  decided  that  an  order  once 
entered  is  not  subject  to  be  reviewed  or 
altered  by  the  referee  himself.  In  re  Lesher 
ft  Son  (D.  C,  Pa.),  25  Am.  B.  R.  218,  176 
Fed.  660.  See  In  re  Wink  (D.  C,  Md.), 
80  Am.  B.  R.  208,  206  Fed.  348;  Matter  of 
Wister  (D.  C,  Pa.),  36  Am.  B.  R.  809,  232 
Fed.  898;  8.  o.  (C.  C.  A.,  3d  Cir.),  38  Am. 
B.  R.  215,  237  Fed.  793;  Cary  ▼.  Interna- 
tional Agricultural  Corp.  (D.  C,  Ohio),  38 
Am.  B.  R.  590,  affd.  auh  nom,;  International 
Agricultural  Corp.  v.  Cary  (C.  C.  A.,  6th 
Cir. ) ,  38  Am.  B.  R.  753. 

88.  Reasonable  time,  what  constitiitesw — 
Bacon  v.  Roberts  (C.  C.  A.,  3d  Cir.),  17 
Am.  B.  R.  421,  146  Fed.  729,  holding  that  a 
dismissal  of  a  petition  filed  fifty  days  after 
the  order  should  be  sustained;  In  re  N.  Y. 
Economical  Printing  Co.  (C.  C.  A.,  2d  Cir.), 
5  Am.  B.  R.  697,  106  Fed.  839;  In  re  Mil- 

fraum  (D.  C,  Pa.),  13  Am.  B.  R.  337,  133 
ed.  802,  holding  that  three  months  was 
not  a  reasonable  time;  Crim  y.  Woodford 
(C.  C.  A.,  4th  Cir.),  14  Am.  B.  R.  302,  186 
Fed.  34;  In  re  Fosa  (D.  C,  Me.),  17  Am. 

B.  R.  439,  147  Fed.  790,  holding  that  thirty 
days  is  a  reasonable  time;  In  re  Orant   (D. 

C,  R.  I.),  16  Am.  B.  R.  256,  143  Fed.  661, 
holding  that  a  petition  filed  three  and  one- 
half  months  after  the  making  of  the  order 
should  be  dismissed;  In  re  Chambers  (Ref., 


R.  I.),  6  Am.  B.  R.  700,  holding  that  t  peti 
tion  filed  eighteen  montiia  alter  the  deaM 
should  be  dismissed. 

Where,  more  than  six  months  tfter  tk» 
allowance  of  a  claim  and  three  monthB  tfter 
a  refusal  to  expunge  the  daim  at  the  requeit 
of  the  trustee,  the  referee,  upon  the  crediion' 
petition  for  a  review  of  the  order  sDoviB^ 
his  claim,  filed  a  certificate  presentnif  cilj 
his  refusal  to  expunge,  the  eertafleato  wiE 
be  dismissed  upon  the  ground  that  the  peti- 
tion for  review  was  too  late.  In  re  i& 
graum  (D.  C,  Pa.),  13  Am.  B.  R.  337,  1» 
Fed.  802. 

Where  a  referee  made  and  signed  ii 
order  dated  January  24,  1914,  dissOovivf 
a  claim,  a  petition  for  review  filed  ftbnuf 

8,  and  an  amendment  iUed  February  11  ti* 
in  time.  Hatter  of  Wray  (O.  C.  A.,  2d  Or.). 
87  Am.  B.  R.  28,  233  Fed.  468. 

Circumstances  and  conditicms  must  be  ei- 
treme  which  will  excuse  a  delay  of  more 
than  thir^  days  in  asking  for  a  review  of  tn 
order  of  the  referee;  and  where  the  osly  ei- 
cuse  offered  for  a  delay  of  nearly  UrB  aoDthi. 
in  filing  a  petition  to  review  an  order  dit- 
allowing  a  claim»  is  the  pendency  of  i* 
appeal,  taken  by  another  party  from  an  order 
disallowing  part  of  another  daim,  vUck 
prevents  the  closing  and  final  settlcaneat  «f 
the  estate,  the  petitioner  ia  not  entitled  to 
an  order  compelling  the  referee  to  mske  tte 
certificate  for  review,  reouired  by  Geoenl 
Order  No.  27.  In  re  Verdon  Cigar  Co.  (I>- 
C,  Mich.),  27  Am.  B.  R.  66,  193  Fed.  811 

Effect  of  mistake  in  filing. — Where  t  peti- 
tioner to  review  an  order  of  a  referee  is 
bankruptcy  filed  its  petition  by  mistske  witk 
the  clerk  instead  of  the  referee  as  required 
by  General  Order  No.  27,  in  the  abseneeof 
a  special  rule  prescribing  an  express  limite- 
tion  of  time  for  initiaUng  proceedings  kr 
such  review,  an  application  for  specisi  ksv* 
to  file  its  petition  anew  is  addnssed  to  tke 
discretion  of  the  district  ooorty  even  tboiigk 
the  Un  days  which  it  has  been  costamtrT 
to  allow  for  making  such  appUcations  kii 
elapsed.  In  re  Nippon  Tratfang  Cd.  (D.  C, 
Wash.),  26  Ank  B.  R.  606,  iS  Fed.  M 

88.  In  re  Nichols  (D.  C,  K.  T.),  82  As- 
B.  R.  216,  166  Fed.  60S. 

The  time  to  file  a  petition  to  reviev  tf 
order  of  a  referee  oommenoes  to  nm  vp^ 
the  entry  of  the  order,  and  the  Hi^t  ts 
revicfw  is  not  waived  by  a  motion  to  of* 
the  hearing  and  produce  further  endaCr 
made  before  the  signature  or  entry  of  the 
order.  Matter  of  Place  (D.  a,  N.  Y.l,  3* 
Am.  B.  R.  426^  224  Fed.  778.  See  also  UH 
ter  of  Wood  (a  Q  A.,  6th  dr.),  40  Aft  8* 
R.  810,  248  Fed.  246. 
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to  file  such  petition  may  not  be  so  ezeicised  as  to  nnreascmaUy  and  unneces- 
sarily delay  the  distribution  of  the  assets  of  the  bankrupt^  A  person  who  is 
not  a  party  to  proceedings  for  review  may  not  intervene  several  months  after 
they  were  b^un,  and,  upon  the  withdrawal  of  the  petitioner,  be  substituted  as 

e.  Order  only  reviewable^ — It  seems  that  a  review  can  be  asked  only  after 
the  granting  of  an  order,^  though  it  would  seem  that  the  referee  may  certify 
a  specific  question  also.^  A  petition  for  a  review  of  the  ^^ decision"  of  the 
referee  would  be  defective.**  The  courts  will  properly  hesitate  to  review  an 
interlocutory  order  of  a  referee ;  such  a  practice  tends  to  delay  the  final  dispo- 
sition of  the  controversy,  and  will  not  be  encouraged.*^ 

d.  CSontenti  of  petition. —  The  petition  should  clearly  point  out  the  error 
•complained  of,  and  ask  a  review.*®  The  matters  of  law  sought  to  be  reviewed 
should  be  set  out  fully.*^  New  facts  may  not  be  set  up  unless  by  express 
leave  of  the  court,  and  this  will  not  be  granted  unless  the  evidence  is  mate- 
rial and  likely  to  produce  a  different  result*^ 

e.  Effect  of  referee's  decision  on  facts.**—  The  position  of  the  referee  and  his 
duties  are  analogous  to  those  of  a  special  master  directed  to  take  evidence 
4md  report  his  condusions,  and  the  rule  applicable  to  a  review  of  a  referee^s 
findings  of  fact  must  be  substantially  that  applicable  to  a  master's  report^ 
Findi^s  of  fact  by  the  referee  are  presumed  to  be  correct  until  the  contrary 
is  diown,  and  the  burden  of  proof  rests  with  the  persons  objecting  thereto.*" 

4flt  la  re  Grant  (D.  C.»  R.  !.)>  15  Am.  B. 
R.  25S«  143  Fed.  S61. 

41,  Matter  of  Wister  &  Co.  (C.  C.  A.,  3d 
Clinic  38  Am.  B.  R.  S15,  237  Fed.  793. 

4a.  In  re  Schiller  (D.  C,  Tex.),  %  Am.  B. 
R.  liKiy  OS  Fed.  400;  In  re  Chambers  (Ref., 
R.  I),  5  Am.  B.  R.  700.  See  also  In  re 
Hawley  (D.  a,  Iowa),  8  Am.  6.  R.  632,  116 
Fed.  428. 

Keriewable  order.— A  sheet  of  paper  in  the 
handwritinff  of  a  referee  in  bankruptcy,  with* 
out  date,  ming  mark,  signature,  or  authenti- 
cation by  the  referee  of  any  sort,  and  with- 
out Teriflcation,  and  constituting  a  mere 
tentatlTe  aocoont,  is  not  a  reviewable  order 
by  the  referee  for  payments  by  the  trustee. 
Matter  of  Lacey  &,  Co.  (D.  C,  Sup.  Ct.),  85 
Am.  B.  R.  231.  43  Wash.  Law  Rep.  434. 

48.  In   re   KeUy    Dry    Goods   Co.    (D.    C, 

Wis.),  4  AuL  B.  R.  528,  102  Fed.  747.  Com* 
mure  also  Form  No.  56.  In  the  case  of  In  re 
Reukauff  (D.  C,  Pa.),  14  Am.  B.  R.  844, 
135  Fed.  261,  the  court  held  that  the  act 
•did  not  authorize  the  referee  of  his  own  mo- 
tion to  certify  a  question  on  which  he  wishes 
to  be  advised  and  which  may  arise  in  the 
proceeding. 

44.  In  re  Chambers  (Ref.,  R.  I.),  6  Am. 
B.  R.  700;  In  re  Boston  Dry  Goods  Co.  (D. 
€.,  Ifass.),  11  Am.  B.  R.  07,  125  Fed.  226; 
In  re  Schneider  (D.  C,  Pft.),  20  Am.  B.  R. 
460,  203  Fed.  580. 

40.  Matter  of  Qraboyes  (D.  C,  Pa.),  86 
Am.  B.  R.  20,         Fed. 

40.  In  re  Hilgranm  (D.  C,  Pa.),  18  Am. 
B.  R.  887,  138  Fed.  802;  In  re  SchiUer  (D. 
OL,  V%.),  2  Am.  B.  R.  704,  06  Fed.  400;  In 


re  Hamden  (D.  C.  N.  Mex.),  20  Am.  B.  R. 
607.  200  Fed.  175.  For  form  of  petition  to  re- 
view order  of  referee,  see  Hagar  ft  Alexander's 
Forms  In  Bankruptcy,  2d  ed..  No.  124. 

47.  In  re  Taft  (C.  C.  A.,  6tb  Cir.),  13  Am.  B. 
R.  417,  IBS  red.  611. 

48.  In  re  Mclntire  (D.  C,  W.  Vs.),  16  Am. 
B.  B.  80,  85,  142  Fed.  093. 

Ocneral  Orders. —  A  creditor  who  has  not 
complied  with  General  Order  No.  27  is  In  ne 
position  to  reriew  an  order  of  the  referee.  Mat- 
ter of  Goldman  Bros.  (D.  C,  Pa.),  89  Am.  B. 
R.  58,  241  Fed.  885. 

48.  See  also  Am.  B.  R.  Dig.  I  04. 

aO.  Epstein  T.  Stelnfleld  (C.  C.  A.,  8d  ar.),  88 
Am.  B.  R.  6,  210  Fed.  236»  affg.  80  Am.  B.  R.  88T, 
206  Fed.  568. 

n.  In  re  Blmors  Cotton  Mills  (D.  C.« 
Ala.),  88  Am.  B.  R.  644,  217  Fed.  810;  Mat* 
ter  of  Schnlts  ft  Gnthrie  (D.  C,  Mass.),  87 
Am.  B.  R.  60ft,  235  Fed.  907;  Matter  of 
Aronson  <D.  C,  Ala.),  87  Am.  B.  R.  386,  888 
Fed.    1082;    Matter   of    Kean    (D.    C.    N.    Y.). 

88  Am.  B.  R.  628;  In  re  TVilliama 
(D.  C,  Oa.),  »  Am.  a  R.  781,  120 
Fed.  642.  In  the  ahsence  of  a  clear  showing 
that  a  finding  of  the  referee  in  favor  of  the 
petitioning  creditor  was  erroneous,  the  court 
must  presume  it  to  he  correct.  In  re  Hutch* 
ins  Oo.  (D.  C,  N.  Y,),  24  Am.  B.  R.  647, 
170  F^  864;  In  re  Malschick  ft  Levin  (D.  C.» 
Pa.),  30  Am.  B.  R.  237,  206  Fed.  71;  In  re 
Cox  (D.  C,  N.  Hex.),  20  Am.  B.  R.  466,  100 
Fed.  062,  citing  text. 

The  findings  of  the  master,  concurred  in 
by  the  eonrty  are  to  be  taken  as  presiunp- 
tively  correct,  and  will  be  permitted  to  stand 
unless  some  obvious  error  has  intervened  in 
the  application  of  the  law,  or  eome  serioua 
or  important  mistake  has  been  made  in  the 
oonsideration  of  the  evidence,  but  are  not 
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But  findingSy  baaed  on  undisputed  facts,  which  are  set  out  in  the  leoQid,  an 
entitled  to  no  presumption  in  their  f  avor.^  No  arbitrary  role  can  be  laid 
down  for  determining  the  weight  which  should  be  attadied  to  findiiif^s  of 
fact  by  a  referee  or  special  master  in  bankruptcy.  Much  must  depend  nptn 
the  chEu^acter  of  the  fiadings.^  But  when  there  is  neither  pleading  or  proof 
respecting  an  issue  a  finding  by  the  referee  must  be  disr^arded.^  If  the 
findings  be  deductions  from  established  facts,  they  will  not  cany  any  gi<eat 
weighty  for  the  judge,  having  the  same  facts,  may  as  well  draw  infeieiMtt 
or  deduce  conclusions  as  the  referee.^  So,  where  the  evidence  is  not  in 
serious  conflict,  the  court  is  not  bound  by  the  conclusions  of  the  refens 
because  the  witnesses  appeared  'before  him  and  gave  testimony.^  But  if 
the  findings  are  based  upon  conflicting  evidence  involving  qufiBtionB  of 
credibility  and  the  referee  has  heard  ^e  witnesses  mudi  greater  weigbt 


condaslye,  Houck  t.  Christy  (C.  C.  A..  Sth 
Oir.),  18  Am.  B.  B.  880;  lfi2  Fed.  612;  Smith  t. 
Seibel  (D.  C.  la.).  44  Am.  B.  B.  489,  258  Fed. 
4M. 

Bevlew  of  order  dlamlMliif  petltloii  fat 
reelaouiMoa  prooeedlairs. —  Where  ft  referee  has 
denied  a  petition  by  an  alleged  conditional 
vendor  to  reclaim  chattels,  all  presumptions  of 
evidence  are  in  fsTor  of  the  ralldity  of  his 
prder,  and  the  court  mast  not  assnme  that  evi- 
dence with  respect  to  any  matter  was  giwen 
which  wonld  be  inconsistent  with  the  condnsion 
reached  by  the  referee,  unless  such  evidence  is 
sufficiently  set  forth  in  the  record.  Matter  of 
Farmers'  Dairy  Association  (D.  C,  Cal.),  87 
Am.  B.  B.  872.  234  Fed.  11& 

68.  Chambers  v.  Continental  Trust  Co.  (D.  C, 
Ga.),  88  Am.  B.  B.  78,  286  Fed.  441.  afld.  88  Am. 
B.  B«  872.  238  Fed.  1020;  In  re  Big  Cfthaba  Cbal 
Co.  (D.  C.  Ala.).  26  Am.  B.  B.  810.  190  Fed. 
800;  Matter  of  Elmore  Cotton  Mills  (D.  C,  Ala.). 
83  Am.  B.  B.  644.  217  Fed.  810;  findings  of  «act 
should  not  be  lightly  distributed  by  the  district 
Judge  on  review.  Matter  of  Blehl  (D.  C.  Pa.). 
88  Am.  B.  B.  160,  237  Fed.  720;  Matter  of 
Georgia  Steel  Co.  (D.  C,  Ga.).  88  Am.  B.  B. 
428.  240  Fed.  473;  Matter  of  8.  St  8.  Mfg.  A 
Bales  Co.  (D.  C.  Ohio),  88  Am.  B.  B.  786.  246 
Fed.   1006. 

68.  In  re  McCrary  Bros.  (D.  C,  Ala.).  22  Am. 
B.  B.  161.  169  Fed.  485;  Ohio  Valley  Bank  v. 
Mack  (C.  C.  A.,  6th  Clr.).  20  Am.  B.  B.  40.  163 
Fed.  160.  88  C.  C.  A.  606;  Baumhauer  v.  Austin 
(C.  C.  A.,  6th  Clr.).  26  Am.  B.  B.  385.  186  Fed. 
260.  revg.  24  Am.  B.  B.  750.  179  Fed.  966;  Ep- 
stein V.  Steinfeld  (C.  C.  A.,  3d  ar.).  32  Am.  B. 
B.  6,  210  Fed.  236,  affg.  30  Am.  B.  B.  387.  206 
Fed.  668;  Steinberg  v.  Cohen  St  Co.  (C.  C.  A., 
let  Cir.).  42  Am.  B.  B.  466.  254  Fed.  1. 

64.  Matter  of  Pittsburg-Blg  Muddy  Coal  Co. 
(C.  C.  A.,  7th  Clr.),  32  Am.  B.  B.  462.  216  Fed. 
708. 

66.  In  re  McCrarv  Bros.  (D.  C,  Ala.).  22  Am. 
B.   B.  161,   169  Fed.  486;  Ohio  Valley  Bank  v. 

V'^S^JJS-  ^'  ^-  ^^^  C*'-)'  20  Am.  B.  B.  919,  168 
Fed.  155;  Matter  of  Elmore  Cotton  Mills  (D.  C, 
Ala.).  83  Am.  B.  B.  544.  217  Fed.  808;  Matter  of 

St"*5i2P-P£®*feL"   <^-   C-  P»>»  85  Am.   B.  B. 
668,  226  Fed.  803;  Matter  of  Blanchard  <D.  C, 
N.  J.).  42  Am.  B.  B.  177.  258  Fed.  758;  Stem- 
burg  v.  Cohen   ft  Co.   (C.  C.  A.,  let  ar.).  42 
Am.  B.  B.  456,  254  Fed.  1. 

In  re  McDonald  &,  Sons  (D.  C.  S.  Our.), 
24  Am.  B.  R.  446,  178  Fed.  487,  affd.  26  Am. 
B.  R.  948,  Brawley,  district  judge,  said:  **The 
rule  18  upon  an  appeal  from  a  referee  to  ac- 
cept  his  concluaions  on  questions  of  fact,  un- 
less tlie  same  are  manifestljc  erroneous,  and 
that  is  because  bo  hears  the  teBtimonj,  eaa 


note  tbe  demeanor  of  witnesses,  and  is  ii  t 
better  position  to  determine  the  weigkt  of  tki 
spoken  words.  If  there  wma  any  eonflki  ii 
the  testimony,  any  questioa  the  detenuna- 
tion  of  which  was  effected  by  the  credflKlitj 
of  witnesses,  I  would  refuse  to  disturb  bii 
ooncluBion.  Such  is  not  the  ease  han,  if 
there  Ib  no  conflict  in  the  testimony,  sad  tk« 
case  turns  upon  the  inferences  to  be  dim 
from  the  proved  or  admitted  facts,  and  I  eu 
no  more  escape  drawing  my  own  iaftitatt* 
than  from  the  performance  of  any  otha  jnd- 
cial  duty/» 

56.  Matter  of  Elmore  Cotton  MiUs  (a  C 
Ala.),  33  Am.  B.  K.  644,  817  Fed.  810;  Hit- 
ter of  New  York  and  Fbiladelphia  F^difi 
Co.  (D.  a,  N.  J.),  35  Am.  B.  R.  94,  825  Fei 
819. 

Where  the  eivideiioe  is  not  in  ierif« 
conflict,  and  the  inferences  drawn  by  tlN 
referee  from  a  peculiar  state  of  facts  an 
not  sufficiently  supported  by  the  eridenee  tlM 
court  on  review  of  the  referee's  order  i»  ■«( 
bound  by  his  conclusions.  I^  re  Beoplet  D^ 
partment  Store  Oo.  (D.  C,  N.  T.),  20  An. 
B.  R.  244,  159  Fed.  288;  in  this  case  Judge 
Hazel  said:  "  Nor  is  the  court  bound  hj  tbe 
conclusions  of  the  referee  because  the  vit- 
nesses  appeared  before  him  and  gSTe  t«rti- 
mony.  The  evidence  is  not  in  stfkms  coi- 
fliet,  and  the  conclusions  are  principeltf 
based  upon  inferences  to  be  drawn  fnns  > 
peculiar  state  of  facts.  The  inferences  dnwi 
by  the  referee  are  not  thought  to  be  nf- 
flcently  supported  by  the  evidence,  and  tbel^ 
fore  there  can  be  no  valid  objection  to  a  tk* 
eision  based  upon  the  facts  and  cireunstasfn 
according  to  the  judgment  of  this  court" 

In  the  case  of  In  re  Swift  (D.  C,  Kaff- 
9  Am.  B.  R.  237,  114  Fed«  M7,  Jndgt  Lo«t. 
discusses  the  wei^^t  to  be  given  to  flsdiir 
of  fact   made  by  a  referee  and  iBtisatt 
that  where  they  depend  upon  infereneei  to  b? 
drawn  from  t^dmitted  fact8>  the  court  ^ 
exercise  its  own  judgment  as  to  iHwAcr  m^ 
flndings  should  be  reversed.    As  to  ioek  fla^ 
ings  he  observes  that  the  court  may  istsrfir* 
although  they  are  not  "dearly  "* 
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naturally  attaches  to  his  conclusion,  and  the  wei^t  of  aufhorily  is  that  the 
district  judge,  while  scrutinizing  with  care  his  conclusions  upon  a  review^ 
should  not  disturb  his  findings  unless  there  is  most  cogent  evidence  of  a 
mistake  and  miscarriage  of  justice.^     They  are  entitled  to  the  same  con- 


ffl.  BpBteln  T.  Sternfeld  (C.  C.  A..  3d  Cir.)> 
32  Am.  B.  R.  ^  210  Fed.  236»  affg.  30  Am.  B. 
B«  387,  206  Fed.  668;  Baker  t.  BUhop-Babcock- 
Becker  CD.  (C.  C.  A.,  4th  Clr.),  34  Am.  B.  R. 
896»  220  Fed.  687;  FindlajBon  t.  Barrows 
(C.  C.  A.,  5th  Clr.),  84  Am.  B.  R.  429, 
221  Fed.  986;  Matter  of  Hindin  (D.  C,  CaL). 
84  Am.  B.  R.  114,  219  Fed.  605;  Matter  of 
Cosatsky  (D.  C,  Conn.),  88  Am.  B.  B.  323.  216 
Fed.  920;  Matter  of  Stafford  (D.  C,  Conn.),  35 
Am.  B.  R.  747.  221  Fed.  127;  Matter  of  Ander- 
son (D.  C,  Ga.),  85  Am.  B.  R.  487,  224  Fed. 
790;  Matter  of  Crocker  (D.  C„  Iowa).  88  Am. 
B.  R.  293.  217  Fed.  173;  Matter  of  Kats  (D.  C, 
N.  J.).  32  Am.  B.  R.  422.  216  Fed.  949;  Matter 
of  Partridge  Lumber  Co.  (D.  C.  N.  J.),  33  Am. 
B.  R.  687,  215  Fed.  973;  Mattter  of  New  Tork 
and  Philadelphia  Package  Co.  (D.  C,  N.  J.), 
86  Am.  B.  R.  94.  225  Fed.  219;  Matter  odBl  Hef- 
ron  Co.  (D.  C,  N.  Y.),  38  Am.  B.  R.  443.  216 
Fed.  642;  Matter  of  Coney  Island  Lumber  Co. 
<D.  C,  N.  Y.).  34  Am.  B.  B.  668.  199  Fed.  808; 
Matter  of  Utlca  Pipe  Foundry  Co.  (D.  C.  N.  Y.). 
§4  Am.  B.  R.  617,  221  Fed.  787;  Ohio  Bank  ▼. 
Mack  (C.  A..  6th  Clr.),  20  Am.  B.  R.  40.  163 
Fed.  165.  89  C.  C.  A.  605;  In  re  Rider  (D.  C. 
N.  Y.).  8  Am.  B.  B.  192.  96  Fed.  811;  In  re 
Miner  (D.  C.  Ore.).  9  Am.  B.  R.  100,  117  Fed. 
163;  In  re  Schrlver  (D.  C,  Pa.).  10  Am.  B.  R. 
746,  125  Fed.  611;  Couts  ▼.  Townsend  (D.  C, 
Ky.),  11  Am.  B.  R.  126.  126  Fed.  249;  In  re 
Royce  Dry  Qoods  Co.  (D.  C.  Mo.).  13  Am.  B.  R. 
257.  138  Fed.  100;  In  re  Bhults   (D.  C,  N.  Y.), 

14  Am.  B.  R.  378.  135  Fed.  628;  Southern  Pine 
Co.  T.  Savannah  Trust  Co.  (C.  C.  A..  5th  Clr.). 

15  Am.  B.  R.  618.  141  Fed.  802;  In  re  Kenyon 
(D.  C.  Ohio),  19  Am.  B.  R,  194.  166  Fed.  868; 
In  re  Llttman  <D.  C,  Pa.),  20  Am.  B.  R.  800^ 
159  Fed.  233;  In  re  Braselton  (D.  C,  6a.).  22 
Am.  B.  R.  419, 169  Fed.  960;  In  re  McCann  Bros. 
Ice  Co.  (D.  C.  Pa.).  22  Am.  B.  R.  555,  171  Fed. 
265;  In  re  Hoffman  (D.  C,  Wis.).  23  Am.  B.  R. 
19.  178  Fed.  234.  citing  Collier  on  Bankruptcy 
(7th  ed.).  p.  604;  In  re  Boner  (D.  C,  Ohio),  26 
Am.  B.  R.  321,  189  Fed.  93;  Matter  of  Brenner 
(D.  C,  Pa.),  26  Am.  B.  R.  647,  190  Fed.  209; 
In  re  Wright-Dana  Hardware  Co.  (D.  C.  N.  Y.). 
80  Am.  B.  R.  682.  205  Fed.  885;  In  re  Walden 
Bros.  Clothing  Co.  (D.  C,  Qa.),  29  Am.  B.  R. 
80,  199  Fed.  815;  Gavllan  t.  Lugo  (D.  C.  Porto 
Rico).  39  Am.  B.  R.  826,  9  P.  R.  Fed.  344;  Mat- 
ter of  Georgia  Steel  Co.   (D.  C,  Ga.).  89  Am. 

B.  R.  426,  240  Fed.  473;  Matter  of  Fackler  (D. 

C.  Ohio).  39  Am.  B.  R.  742.  246  Fed.  864;  Mat- 
ter of  8.  A  S.  Mfg.  &  Bales  Co.  (D.  C.  Ohio).  89 
Am.  B.  R.  786.  246  Fed.  1006;  Matter  of  Had- 
den  (D.  C,  Ga.),  40  Am.  B.  B.  24.  242  Fed. 
284;  Matter  of  La  Jolla  Lumber  St  Mill  Co.  (D. 
C.  Cal.).  40  Am.  B.  R.  273.  243  Fed.  1004;  Mat- 
ter of  Nejour  (D.  C.  Ga.),  40  Am.  B.  R.  893, 
946  Fed.  167;  Matter  of  Victor  (D.  C.  Ga.),  40 
Am.  B.  R.  399.  246  Fed.  727;  Matter  of  Atkln- 
Bon-Kerce  Grocery  Co.  (D.  C,  Ga.).  40  Am.  B. 
R.  411,  245  Fed.  481;  Matter  of  Johnson  (D.  C. 
€a.),  40  Am.  B.  R.  687,  247  Fed.  135;  Matter  of 
Schilling  and  Loller  (D.  C.  Ohio),  41  Am.  B. 
R.  668,  251  Fed.  972;  Matter  of  Blanchard  (D. 
C„  N.  J.).  42  Am.  B.  R.  177.  263  Fed.  758;  Mat- 
ter of  Wllson-Nobles-Barr  0>.  (D.  C.  Wash.), 
42  Am.  B.  R.  252  250  Fed.  966;  Stelnburg  t. 
Cohen  St  Co.  (C.  C.  A.,  1st  Clr.).  42  Am.  B.  R. 
466.  254  Fed.  1;  Matter  of  Caledonia  Coal  Co.  (D. 
C,  Mich.),  48  Am.  B.  R.  98,  254  Fed.  742;  Mat- 
t9r  of  B«M  (D.  Cn  Pa.),  48  Am.  B.  B.  28(X  267 


Fed.  137;  Matter  of  Rosen.  (C.  a  A.,  7tb  Clr.). 
45  Am.  B.  R.  5.  263  Fed.  764. 

Findings  of  referee  not  disturbed.-- Thus,  the 
findings  of  a  referee,  upon  conflicting  eyldence. 
that  the  specifications  of  objections  to  a  dis- 
charge hare  not  been  sustained  cannot  be  dis- 
regarded where  there  is  sufficient  testimony  to 
support  them.  In  re  Forth  (D.  C,  N.  Y.).  18 
Am.  B.  R.  186^  151  Fed.  951;  Matter  of  Black 
Lick  Mining  Co.  (D.  C,  Pa.).  86  Am.  B.  B.  4. 

Where  a  referee,  upon  conflicting  testimony, 
determines  the  amount  due  a  secured  creditor, 
his  finding  should  not  be  disturbed.  In  re  Mac- 
Kisaic  (D.  C,  Pa.).  22  Am.  B.  R.  817.  171  Fed. 
259.  So.  a  finding  of  a  special  master  that  a 
deed  was  in  fact  fraudulent  will  not  be  set 
aside  unless  clearly  and  manifestly  erroneous. 
Fouche  T.  Shearer  (D.  C.  Ga.).  22  Am.  B.  B. 
828.  172  Fed.  592.  Decision  of  referee,  allowing 
the  bankrupt  a  rebate  upon  his  purchases  as 
against  the  creditor's  claim,  affirmed,  although 
the  court  might  not  have  come  to  the  same  con- 
clusion. In  re  Douglass  St  Sons  Co.  (D.  C, 
Conn.),  8  Am.  B.  R.  118,  U4  Fed.  772.  The 
court  will  not  disturb  the  referee's  findings  of 
tftct  as  to  attorney's  f^s,  except  for  manifest 
error.     Matter  of  Atcherley    (D.    C,    Hawaii). 

25  Am.  B.  R.  827. 

In  the  case  of  Matter  of  Utica  Pipe  Foundry 
Co.  (D.  C,  N.  Y.).  84  Am.  B.  R.  617.  221  Fed. 
787.  Judge  Ray  said: 

"It  has  always  been  the  practice  of  this  court 
to  adopt  and  approve  the  findings  of  the 
referee  or  special  master  on  questions  of  fact, 
where  there  was  a  sharp  dispute  In  the  testi- 
mony, unless  it  clearly  appeared  that  the  find- 
ing and  conclusion  was  either  unsupported  by 
the  evidence  or  clearly  ag^Unst  the  weight  of 
the  evidence.  It  Is  not  enough  that  the  court 
thinks  It  might  itself  have  arrived  at  a  dif- 
ferent conclusion.  It  must  be  satisfied  on  the 
record  that  the  referee  or  special  master  was 
wrong  in  his  conclusions.  In  this  case  this 
court  cannot  so  say  or  find.  It  was  a  fair 
question  of  fact  for  the  special  master,  who. 
as  stated,  saw  and  heard  the  witnesses,  to  de- 
cide." 

Ftndings  of  ftaet,  BMule  upon  eosflletlag  evl* 
denee  by  a  referee  in  bankruptcy,  who  heard 
and  saw  witnesses,  and  could  thus  Judge  of 
their  credibility,  will  not  be  disturbed,  unless 
by  a  clear  preponderance  of  evidence  it  appears 
that  the  referee  was  not  Justified  In  his  con- 
clusions. In  re  O'Nell  (D.  C,  N.  Y.),  27  Am.  B. 
R.  5,  189  Fed.  1010;  In  re  Hodge  (D.  C.  N.  Y.). 
30  Am.  B.  R.  522,  205  Fed.  824. 

The  weii^t  giyen  to  a  refexee't  findings 
applies  more  particularly  to  cases  in  which 
each  findings  are  deducted  from  conflicting 
evidence  and  depend  upon  the  credibility  of 
witnesses  and  not  to  cases  upon  which  in- 
ferences are  to  be  drawn  from  facts  estab- 
lished. In  re  Big  Cahaba  Goal  Go.  (D.  C, 
Ala.),  25  Am.  B.  R.  761,  183  Fed.  MZ; 
Baumhauer  ▼.  Austin   (C.  C.  A.,  5th  CSr.)» 

26  Am.  B.  R.  385,  186  Fed.  260,  revg.  t4 
Am.  B.  R.  750,  179  Fed.  966. 

In  re  Swift  (D.  a,  Masa.),  9  Am.  B.  R. 
237,  118  Fed.  349,  Judge  Lowell  said:  "Vo 
precise  quantiUtive  weiglit  ie  in  this  dlitrioi 
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fiideration  as  thoee  of  a  district  judge  upon  conflicting  evidence.*"  The  bearing 
of  the  witnesSy  his  appearance,  his  general  intelligence  and  deportment  are,  in 
many  cases,  as  important  in  determining  the  truth  of  evidence  as  the  words  he 
usesy  and  therefore  the  court  should  not  always  set  aside  findings  -wfaidi  do  not 
conform  to  the  written  evidence.^  Where  the  evidence  is  not  reported  the 
findings  of  the  referee  must  stand  unless  they  appear  to  be  erroneoos  on  de 
face  of  the  certificate.^  The  findings  of  the  referee  are  not  conclusive  npim 
the  court  as  is  a  verdict  of  tlie  jury  or  the  findings  of  facts  made  by  a  judge  in 
an  action  at  law,  wbere  a  jury  bas  been  waived.      However  it  is  pn^r  for  i 


aadgned  to  the  flndings  of  fact  made  by  a 
referee.  If  those  findings  are  based  largely 
upon  the  good  or  bad  faith  of  witnesses  seen 
and  heBiTd  by  the  referee,  this  court  iriU  al- 
ways bear  in  mind  that  the  referee's  means 
of  Judgment  are  in  an  important  respect  bet- 
ter than  its  own.  If,  on  the  other  hand,  the 
findhigs  depend  upon  inferences  to  be  drawn 
from  admitted  facts,  this  court's  means  of 
judgment  are  nearly  as  good  as  the  referee's. 
The  weiffht  to  be  assigned  to  the  referee's 
findings  In  the  two  cases  supposed  is  by  no 
means  the  same.  No  labor-saTing  formula 
will  determine  the  weight  of  the  findings,  or 
show  luat  how  strongly  the  court  must  in- 
cline against  it  in  order  to  reverse  it.  To  say 
that  the  finding  should  not  be  set  aside  un- 
less it  is  'clearly  erroneous,'  'manifestly 
erroneous/  *so  manifestly  erroneous  as  to 
invoke  the  sense  of  justice  of  the  court,'  or 
^unless  it  discloses  prejudicial  errors  by  the 
referee,  some  of  which  may,  without  exager- 
ation,  be  denominated  gross'  is  to  darken 
eounsel,  if  more  is  meant  than  that  the  court 
will  not  set  aside  the  finding  unless  it  is 
deemed  erroneous  after  due  allowance  for  the 
circumstances  under  which  it  was  made. 
Artificial  and  quantitative  presumptions  of 
fact  are  foreign  to  the  spirit  of  the  common 
law,  and  the  introduction  of  these  presump- 
tions has  been  rare  and  unfortimate." 

"It  is  th^  recognised  rule  of  the  fMeral 
courts — and  especially  in  matters  of  bank- 
ruptcy— that  on  review  of  the  decisions  of 
a  referee,  based  upon  his  condusions  on  ques- 
tions of  fact,  the  cdurt  wiU  not  reverse  his 
findings  unless  the  same  are  so  manifestly 
erroneous  as  to  invoke  the  sense  of  justice  of 
the  court.  This  rule  must,  of  necessity,  be 
observed  by  the  courts  where  the  findings  and 
conclusions  of  the  referee  are  based  upon  con- 
flicting testimony.  He  sees  and  hears  the 
witnesses,  and  his  vantage  ground  is  much 
better  than  that  of  the  court  for  determining 
the  credibility  of  the  witnesses  and  the 
weight  of  their  testimony."  In  re  Stout 
(D.  C,  Mo.),  6  Am.  B.  R.  505,  109  Fed.  794. 

In  Georgia  the  rule,  that  the  finding  of 
the  referee  on  the  facts  will  not  be  interred 
with  unless  there  is  clear  error,  is  particu- 
larly applicable  to  a  finding  as  to  good  or 
bad  faith  on  the  part  of  the  oankrupt  in  con- 
nection with  his  right  to  an  exemption.*  In 
re  West  (D.O.,  Ga.),  8  Am.  B.  R.  5(4,  116 
Fed.  767;  In  re  Waxelbaum  (D.  a,  Ga.),  4 
Am.  B.  R.  120,  101  Fed.  228. 

**  The  findings  of  fact  by  a  spedal  master 


who  attended  the  «wmiw<^^*f^nT]  <rf  tks  vik* 
nesses,  thus  giving  him  an  opportunitj  of 
seeing  them  testify,  while  not  as  coadm 
as  the  findings  of  facts  by  a  jury  or  t  tiiil 
judge  sitting  as  a  jury,  are  very  persoiiift 
and  if  there  is  simtantial  testimony  to  ■» 
tain  his  findings  uninfluenced  by  9MJ  nSt 
taken  conclusions  of  law  they  wiU  not  be  £•- 
turbed  by  the  court  hearing  the  cause  os  i 
transcript  of  the  evidenee  without  oppor 
tnnities  to  see  the  witnesses,  and  thn  to 
judge  of  their  credibility  in  the  bsids  m- 

ner  as  was  enjoyed  b j  the  maatw.*  IB  re  Biir 
<D.  Cm  Wis.),  16  Am.  B.  B.  21S,  14S  Fed.  CL 
The  findings  of  fact  of  a  referee  actiBf  le 
special  master,  unless  clearly  emmcou.  wtS 
not  be  disturbed.  Lore  ▼.  Export  Stoiue  C^ 
(C.  C.  A.,  6th  Or.).  16  Am.  B.  R.  171.  1«  Fii 
1 ;  Peterson  t.  Mettler  (D.  C,  Wsih).  2»  Aa 
B.  R.  159,  198  Fed.  8S8;  Harris  t.  First  Sttli 
Bank  of  Dawson  (D.  C.  Ga.),  44  Am.  &  & 
180.  260  Fed.  685. 

Effeet  of  Tcrdlct  «f  Jvry. —  The  flsdlan  flC 
fleets  made  bj  a  referee  where  the  refrreeceh 
to  hear  and  determine  the  action  hsn  A» 
effect  of  a  rerdlct  of  a  jury  A  jndsnwBt  aterei 
In  accordance  with  his  flndinKS  and  cooduioei 
if  the  flndlnss  are  supported  by  no  tTMeeec 
or  are  clearly  against  the  wdght  of  tke  cvl' 
dencct  or  if  the  condnsions  of  law  ire  crToce- 
ons,  may  be  set  aside.  Fifth  Natlontl  Beat 
T.  Lyttle  <a  C.  A.,  2d  CIr.).  41  Am.  a  a  sm 
250  Fed.  S61. 

68.  In  re  Simon  A  Sternberg  (D.  C,  Ot.). » 
Am.  B.  B.  204.  158  Fed.  607. 

6S.  In  re  Schwarts  (D.  a,  N.  T.).  «  Aa.  ^ 
B.  37.  179  Fed.  767;  In  re  Llttman  {D,  C,  Mt 
20  Am.  B.  B.  300,  189  Fed.  238. 

eoi  Matter  of  Miller  (D.  C,  Masa).  89  An.^ 
B.  838,  225  Fed.  881;  Matter  of  Murphy  (D.  C 
Mass.).  85  Am.  B.  B.  685,  225  Ted.  802;  Hettff 
of  Boston  French  Bangs  Co.  (D.  C  MtM-': 
87  Auk  B.  B.  608.  285  FM.  916;  Mtttar^ 
Golnb  <D.  C,  Mass.),  89  Am.  B.  B.  8U.  S0 
Fed.  512. 

Matter  of  Qay  ft  Stnrgls  (D.  C  UM»^>  » 
Am.  B.  B.  417,  224  Fed.  127.  wheretn  It  m 
held  that  flndiners  of  a  referee  In  btukraptcr* 
estabUshlns  a  time  limit  within  whldi  nstoBcd 
and  creditors  of  banlinipt  stocliholden  stf 
file  petitions  for  reclamation  of  secnritlet  uj 
to  establish  liens  on  cash  In  posieisiot  « 
tmstees,  and  that  the  time  fixed  byUn  ■ 
reasonable,  must  be  aArmed,  where  the  endS" 
Is  not  reported.  , 

SI.  In   re  Hawks   (D.  C,  Kan.).  89  Am.  »• 

B.  865.  204  Fed.  809;  Ohio  V*J!«y„^,fl 
Mack  (C.  C.  A.,  6th  Or.).  20  Am.  B.  a  40.  W 
Fed.  156,  158.  A  C.  C.  A.  «06:^Inre  J^  ^ 

C,  Wis.),  16  Am.  B.  B.  213,  148  Fed^ 
Determlaatioa      as      res      •*f«*?f*Ll-i 

mling  of  a  referee  on  a  petition  to  wn?* 
the  trustee  to  conrey  real  property  "^^^ 
agreement  by  the  bankmpt  Is  not  fee  ••/"J 
cata  as  to  the  Tslidlty  of  a  mortgage  w  ^ 
property,  or  as  to  Uen  creditors  who  7*J^ 
parties  to  the  proceeding.  Matter  ofColw 
(D.   Cla.).  87  Am.   B.   E.  6M;  M  W.  "** 
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referee  or  master,  to  whom  a  matter  is  referred  to  find  the  f acts,  to  state  his 
conclusions  upon  the  case.^  The  court  may  reverse  findings  where  certain 
testimony  in  the  case  appears  to  have  been  overlooked  or  ignored.^  The  same 
rules  apply  on  appeal  in  considering  findings  of  referees  which  have  been 
approved  by  district  courts;  unless  clearly  erroneous  they  will  not  be  dis- 
turbed." A  referee^s  findings  of  fact  may  be  reviewed,  dthough  no  formal 
exceptions  to  his  decision  are  filed  where  such  filing  is  not  required  by  a 
rule  or  order  of  the  court**  The  court  will  not  ordinarily  consider  for  the 
first  time  questions  not  raised  below,  or  issues  not  presented  by  the  record ;  ^ 
if  a  point  is  presented  by  the  record  the  district  court  may  consider  it  although 
it  was  not  discussed  before  or  by  the  referee.*'  The  court  is  not  barred  by  or 
<»nfined  to  the  matters  certified  by  the  referee;  under  its  broad  general 
powers  it  may  consider  any  point  presented  by  the  record.**    The  administra- 


eS.  Matter  of  Baker  (D.  C,  MasB.),  82  Am. 
B.  R.  378,  212  Fed.  769. 

68.  In  re  Grant  Bros.  (D.  C.»  K.  Y.),  9  Am. 
B.  R.  93,  118  Fed.  73. 

64.  In  re  (Sweeney  (G.  C.  A.,  6th  Oir.), 
21  Am.  B.  R.  866,  168  Fed.  612;  Canner  v. 
Webster  Tapper  Co.  (C.  C.  A.,  Ist  Cir.), 
21  Am.  B.  R.  872,  168  Fed.  619;  First  Natl 
Bank  of  PhUa.  t.  Abbott  (C.  C.  A.,  Sth  dr.), 
21  Am.  B.  R.  436.  165  Fed.  852;  Stephens  ▼. 
Merchants'  Bank  (C.  C.  A.,  7th  Cir.),  18 
Am.  B.  R.  560,  154  Fed.  341;  In  re  Noyes 
Bros.  (C.  0.  A.,  1st  Cir.),  11  Am.  B.  R.  506, 
127  Fed.  286;  Buckingham  v.  Estes  (C.  C. 
A.,  6th  Cir.),  12  Am.  B.  R.  182,  128  Fed. 
^84;  In  re  Lawrence  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  798,  134  Fed.  843;  Poff  y. 
Adams  (C.  C.  A.,  4th  Cir.),  35  Am.  B.  R. 
807,  226  Fed.  187;  Matter  of  PenneU 
(C.  C.  A.,  3d  Cir.),  32  Am.  B.  R.  241,  214 
Fed.  337;  Matter  of  National  Pressed  Brick 
Co.  (C.  C.  A.,  6th  Cir.),  32  Am.  B.  R.  224, 
212  ed.  878;  Deupree  v.  Watson  (C.  C.  Au 
6th  ar.),  32  Am.  B.  R.  407,  216  Fed.  483; 
Carrol  v.  Stem  (C.  C.  A.,  6th  Cir.),  34  Am. 
B.  R.  570,  223  Ped.  723 :  Continental  Coal  Cori». 
V.   RoszeUe  Bros.    (C  C.  A.,  6th  Cir.).  39  Am. 

B.  R.  563,  242  Fed.  243;  Hagan  ▼.  McNiel    (0. 

C.  A.,  4th  Or.),  41  Am.  B.  R.  792,  253  Fed.  716. 
Thus,   the  finding  of  a   referee  in  favor  of 

the  allowance  of  a  claim,  approved  by  the 
district  Judge,  will  not  be  disturbed  on  appeal, 
in  the  absence  of  demonstration  of  plain  mis- 
take. Ohio  Valley  Bank  Co.  v.  Mack  (C.  C.  iL, 
6th  Cir.),  20  Am.  B.  R.  40,  103  Fed.  165;  Cauner 
T.  Webster  Tapper  Co.  (C.  C.  A.,  Ist  Cir.),  21 
Am.  B.  R.  872,  168  Fed.  CIO.  Such  a  finding 
will  not  be  OTerruled  except  upon  conrincing 
proof  that  he  was  wrong.  In  re  Hatem  (D.  C, 
N.  Car.),  20  Am.  B.  R.  470,  161  Fed.  806.  And 
a  finding  of  a  referee,  upon  conflicting  testi- 
mony, affirmed  by  the  district  court,  that  an 
alleged  bankrupt  was  not  chiefly  engaged  in 
farming,  and  therefore  amenable  to  bankruptcy, 
wlU  not  be  disturbed  on  appeal  Stephens  t. 
Merchants'  National  Bank  (C.  C.  A.,  7th  ar.), 
13  Am.  B.  B.  660,  164  Fed.  841. 

See  also  Am.  B.  R.  Dig.,  §  1232. 

65.  Where  the  tpecific  qneation  as  to  the 
correctness  of  findings  of  fact  by  a  referee 
is  certified  to  the  court  for  review  no  ex- 
ception is  necessary.  In  re  Miner  (D.  C, 
Ore.),  9  Am.  B.  R.  100,  117  Fed.  953;  In  re 
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People's  Department  Store  Co.  (D.  C,  N.  Y. ) , 
20  Am.  B.  R.  244,  159  Fed.  286.  Text  ap- 
proved in  In  re  Lane  (D.  C,  Idaho),  30  Am. 
B.  R.  749,  206  Fed.  780;  Matter  of  Elmore 
Cotton  MiUs  (D.  C,  Ala.),  33  Am.  B.  R.  544, 
217  Fed.  810. 

Under  U.  S.  Equity  Rnle  88,  referee's 
flndinga  of  fact  to  which  there  itt  no  objeo- 
tion  filed,  are  oonclusive,  and  a  petition  for 
a  rehearing,  alleging  that  the  facts  may  be 
disproved,  will  be  dismissed.  In  re  Royal 
(D.  C,  N.  Car.),  7  Am.  B.  R.  636,  113  Fed. 
140;  In  re  Carver  &  Co.  (D.  C,  N.  Car.),  7 
Am.  B.  R.  639,  113  Fed.  138. 

66.  In  re  Richard  (D.  C.,  N.  Car.),  2  Am. 
B.  R.  506,  94  Fed.  633.  See  also  In  re  Stur- 
geon, Fed.  Cas.  13,564. 

Ohgections  to  evidence  received  by  a  ref- 
eree may  not  be  raised  for  the  first  time  on 
review  of  an  order  made  by  hisL  In  re  Mc- 
Cann  Bros.  loe  Co.  (D.  C,  Pa.),  22  Am.  B. 
R.  555,  171  Fed.  265. 

67.  In  re  Wilde's  Sons  {(X  C.  A.,  2d  ar.), 
16  Am.  B.  R.  386,  144  Fed.  972;  Matter  of 
Elmore  Cotton  Mills  (D.  C,  Ala.),  33  Am. 
B.  R.  544,  217  Fed.  810. 

When  the  record  is  certified  to  the  dis- 
trict jndge,  any  manifest  error  will  be  no- 
ticed, that  the  referees  and  other  officers  of 
the  court,  if  they  have  fallen  into  error,  may 
correct  the  same,  if  possible,  and  avoid  like 
error  in  the  future.  In  re  Woodard  (D.  C, 
N.  Car.),  2  Am.  B.  R.  692,  95  Fed.  955. 
Upon  the  review  of  an  order  afllrming  the 
findings  of  »  referee,  the  court  may  rely  on 
any  ground  disclosed  by  the  record  even 
though  it  be  not  the  groimd  upon  which  the 
decision  waa  made.  Davis  v.  Ftompton  (G. 
a  A.,  3d  dr.),  20  Am.  B.  R.  53,  158  Fed. 
735. 

68.  In  re  Chiy  (C.  C.  A.,  Ist  dr.),  27  Am. 
B.  R.  715,  192  Fed.  830,  citing  Collier  on 
Bankruptcy  (Sth  ed.),  505;  In  re  Pettingill 
A  Co.  (a  a  A.,  1st  Cir.),  14  Am.  B.  R,  767, 
137  Fed.  840,  70  C.  C  A.  338;  In  re  Samuel 
Wilde's  Sons  (C.  a  A.,  2d  Cir.),  1«  Am.  B. 
R.  386,  144  Fed.  972,  75  C  C.  A.  60.  Text 
quoted  with  approval  in  In  re  Lane  Lumber 
Go.  (D.  a,  Idaho),  30  Am.  B.  R.  749,  206 
Fed.  780. 
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tivo  acta  of  referees,  of  which  the  approval  of  the  choke  of  a  trostee  is  a  ^rpieil 
eiample,  shoTild  not  he  disturhed  hy  the  court,  Tmle»  a  plain  and  injiraw 
error  of  law  or  ahtifle  of  discretion  is  disclosed.* 

f.  What  mast  be  certified  for  review.— -The  record  usually  ccnsistB  of  i 
eertificate,^®  prepared  and  signed  hy  the  referee^  which  Aould  state  the  qn* 
tioTiT^  on  whidi  the  review  has  heen  asked  and  the  ruling  of  the  lefme, 


or  a  summary  of  it,"  and  a  copy  of  the  order,"  if  any.  He  is  not  lequind 
to  certify  objections  made  to  his  rulings  upon  the  admissibility  of  evidcna, 
where  the  reference  was  to  ascertain  facts  above  designed  to  aid  the  oOTit 
in  determining  whether  a  bankrupt  should  be  discharged.''*  All  ambignitia 
are  resolved  against  the  person  seeking  the  review,  and  the  burden  is  upon 
him  to  make  his  right  and  the  referee's  errer  appear.^**  The  practice  in 
the  several  districts  necessarily  varies  as  to  the  formalitiee  to  be  obsemd 
in  seeking  a  review  by  the  judge  of  the  orders  or  other  proceedinp  (rf » 
referee;  in  some  districts  it  is  held  sufficient  to  set  out  the  substance  of  tfce 
matter  in  dispute  without  requiring  the  filing  of  formal  exceptions  to  ti» 
referee's  findings  or  rules.^^  Documents  also  may  be  handed  up ;  if  so,  tiief 
should  be  numbered  and  either  referred  to  or  summarized  in  the  certified 
This  subdivision  implies  that  the  evidence  must  be  agreed  upon  by  the  parte 
to  the  review.  It  is  presumable  that,  if  they  do  not  agree,  the  referee  will 
either  settle  the  recoid  as  justice  requires  or  send  up  the  whole  caaa  He 
must  make  up  this  record  himself.  It  seems  he  is  entitled  to  no  additianil 
compensation  for  so  doing.  By  analogy  with  other  clauses  of  the  law  and  the 
general  orders,  however,  he  is  entitled  to  Ids  expenses  in  preparing  the  same 
and  to  an  indenmity  therefor.^ 


69.  Matter  of  RoBenfeld-GoldmAn  Co.  (D. 
C,  Mass.),  36  Am.  B.  R.  520,  22S  Fed.  921. 

70.  See  Hagar  &  Alexander's  Forms  in 
Bankruptcy,  2d  ed.,  No.  125.  See  also  Am. 
B.  R.  Dig.,  I  92. 

71.  The  precise  question  ruled  upon  must 
be  certified;  this  requirement  is  not  com- 
plied with  by  a  mere  transmission  to  the 
clerk  of  the  notes  of  testimony,  the  referee's 
opinion  and  the  creditor's  petition  for  re- 
view. In  re  Kurtz  (D.  a,  Pa.),  11  Am.  B. 
K.  129,  125  Fed.  992. 

Effect  of  insufficient  report  of  refexoe. — 
Where,  upon  a  petition  for  review  of  an  order 
of  a  referee,  his  report  does  not  state  the 
facts  with  sufficient  deflniteness  to  enable 
the  court  to  pass  upon  the  questions  which 
may  arise,  the  case  should  be  sent  back  to  the 
referee,  with  instructions  to  grant  a  rehear- 
ing. Matter  of  Hawley,  etc..  Furnace  Go. 
(D.  C,  P)a.),  32  Am.  B.  R.  635,  214  Fed.  500. 

72.  The  proeedure  prescribed  by  section  89  of 
the  act,  and  General  Order  27.  should  be  fol- 
lowed. It  is  not  an  "appeal."  but  a  petition  to 
review,  and  is  heard  upon  the  certificate  of  the 
referee  and  such  evidence  as  he  sends  to  the 
Jndffe.  "A  case  on  appeal"  and  a  "counter 
case^'  are  not  required.    Matter  of  Humphreys 

(D.  C,  N.  Car.),  84  Auk  B.  R.  6SS,  221  Fed.  997 

(citing  text). 

General  Order  XXYII  requires  the  referee  to 
certify  the  question  presented,  *'a  summary  of 
the  evidence  relating  thereto,  and  the  finding 
and  order  of  the  referee  thereon."    It  has  been 


held  that  the  plain  meaning  of  this  order  !•  t« 
require  the  referee  to  make  a  muamuj  w  ^ 
evidence  in  order  to  save  the  judge  "th^  "bir 
of  examining  what  is  often  a  mass  of  te«lm<':  : 
on  many  dixferent  questions,  and  of  extrtctr^ 
so  much  as  may  be  relevant  to  the  point  ic 
medUtely  in  hand."  In  re  Kurt*  (D.  C.  Pi  J 
11  Am.  B.  R.  129,  125  Fed.  902;  Matter  otEo-i^ 
Smelting  Co.  (D.  C,  Pa.),  15  Am.  B.  B.  8X  1> 
Fed.  954.  Petitioners  should  not  be  depriTtw 
of  the  opportunity  to  be  heard  upon  qsefUou 
of  substantial  right  because  the  referw  oBit» 
to  summarise  the  evidence.  Crim  v.  wownort 
(C.  C.  A.,  4th  Clr.),  14  Am.  B.  R,  882,  1»  F<d 

The  evidesee  taken  before  a  referee  uesu 
be  taken  and  recorded,  and  in  case  of  an  tppcu. 
returned  to  the  reviewing  court;  it  •■««'» 
include  that  deemed  irrelevant  as  well  u  tu. 
deemed  competent,  so  that  the  appeUste  coen 
may  determine  whether  the  evidence  i^K^y^ 
should  have  been  received.  From  thif  ^ 
evidence  clearly  privileged  or  ineompetat  Btf^ 
be  excepted.  Missouri  filec.  Co.  v.  Hamil^;- 
Brown  Co.  (C.  C.  A.,  8th  ar.),  21  Aia  B.  » 
270,  166  Fed.  288.  ^ 

Agreed  statement.— The  bankruptcy^  ^\ 
will  not  review  a  determination  of  a  rcinve^^' 
an  agreed  statement  of  facts  made  by  -y 
parties.  Matter  of  Petersen  (D.  C  Ker  )*  * 
Am.  B.  R.  637.  252  Fed.  846L  . , 

78.  For  the  necessary  recitals  in  rrftfw 
orders,  see  General  Order  XXIII.         ^  .     . 

74.  In  re  Romine  (D.  C,  W.  Va.),  14  An-  * 
R.  786,  188  Fed.  887.  ^  .. 

74a.  Matter  of  Auge  (D.  C,  Mont).  »  ^ 
B.  R.  89.  288  Fed.  6ZL.  .  . 

76.  In  re  Swift  (D.  C.  Mass.).  t  A».  B  «- 
237,  114  Fed.  947. 

76.  See  General  Order  X. 


§  38-a  (6)0)  fiavisws  bt  xhb  Jusqx*.  076. 

g.  Hearing  of  leviewt. —  The  referee  must  certify  up  a  review  "forti- 
willu"  It  is  umially  brooght  on  for  hearing  on  notice  of  nuotion,  and  heard 
on  any  rule  day,  or,  by  conaent  of  the  jud^  at  any  tima^  The  practice 
here  is  often  fixed  by  district  rules.  Jurisdiction  ^'to  consider,  confirm, 
modify,  or  overrule  or  return,  with  instructions  for  further  proceedings/'  is 
confened  on  the  district  court  by  §  2  (10),  The  order  then  made  is  entered 
in  such  court  and  a  copy  of  it,  with  the  papers  on  renew,  transmitted  to  the 
referee," 

77.  For  Ml   intemting   ease  on   praettoe,  eree.    Matter  of  Levy  (D,  0.,  Pa.).  44  Am.  B. 

see  In  re  De  Gottardi  (D.  C,  €aL),  7  Am.  R.  848,  261  Fed.  433. 

B.  R.  783,  114  Fed.  328.  78.  For  the  use  of  this  record  on  a  peti- 

On  a  xeargmnaiLt  the  eourt  can  eoneider  tion  or  appeal  from  the  judge  to  the  Circuit 

only  that  which  is  contained  in  the  certi-  Court  of  Appeals,  see  Cunningham  ▼.  Bank 

icate  for  revision;  it  cannot  therefore  con-  <C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  193,  103 

aider  an  amended  petition  not  before  the  ref-  Fed.  933. 


SECTION  FOBTT. 


COMPENSATION  OF  REEESEES. 

§  40.  Compensation  of  Beferees.— a  Bef erees  shall  receive  as  fall 
oompenBation  for  their  services,  payable  after  they  are  rendered,  a 
fee  of*  fifteen^  dollars  deposited  with  the  clerk  at  the  time  the  petiticm 
is  filed  in  each  case,  except  when  a  fee  is  not  required  from  a  vohm- 
tary  bankrupt,  and  twenty-five  cents  for  every  proof  of  daifn  filed 
for  allowcmce,  to  he  paid  from  the  estate,  if  any,  as  a  part  of  the  cost 
of  adniinistration,^^  and  from  estates  which  have  been  administered 
before  them  one  per  centum  commissions  on:|:  all  moneys  disbursed  to 
creditors  by  the  trttstee,f  or  one-half  of  one  per  centum  on  the  amount 
to  be  paid  to  the  creditors  upon  the  confirmation  of  a  composition. 

b  Whenever  a  case  is  transferred  from  one  referee  to  another  tiie 
judge  shall  determine  the  proportion  in  which  the  fee  and  oommis- 
sions  therefor  shall  be  divided  between  the  referees. 

c  In  the  event  of  the  reference  of  a  case  being  revoked  before  it  u 
concluded,  and  when  the  case  is  specially  referred,  the  judge  shaD 
determine  what  part  of  the  fee  and  commissions  shall  be  paid  to  tiit 
referee. 


Analogoas  provisions:     In  U.  S.:     Act  of  1S67,  §§  4,  5,  10,  47,  R.  8.,  |8  4090;  5008,  fill4. 
51^;  General  Order  XXX;  Act  of  1841,  §§  6,  13;  Act  of  1800,  §  47. 
In  Eng.:     §  129. 
In  Can.:    None. 

Cross-references:  To  the  law:  Composition,  offer  to  indude  costs  of  proceedings,  I  12. 
Clerk  to  collect  fees  of  referee  and  pay  them  oTer  within  ten  days,  |  51(2)  (4). 
Keport  of  expenses  of  administration  of  estate,  |  62. 

Cost  of  administration,  priority  of  payment,  S  64-b(3).     Ko  fees  to  be  mSkfmA 
except  as  authorized  by  the  act,  S  72. 
To  the  General  Orders:     Beferee  may  require  indemnity  for  expenses  of   •dmiBiS' 

tration,  X.  

Beferee  to  keep  an  account  of  expenses,  and  return  same  manth]y>  XXVL 
Payment  of  moneys  deposited  on  check  or  warrant,  xXiX. 
Compensation  of  referee  in  full  for  services,  XXXV. 


♦Here  the  word  "fifteen"  was  substituted  for  the  word  •'ten"  by  tha 
<xf  1003. 

t  Amendments  of  1903  in  italics. 

%  Here  the  words  in  italics  were  substituted  for  the  words  ^  0ama  to  be  paid  aa 
and  flnrnmiaaintifl  "  by  such  amendatory  act 
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SYNOPSIS  OP  SECTION. 

COMPENflATIOlf  OF  BBFBRBDBa 

L  Compensation  of  Referees  in  General,  677. 

a.  Comparative  Ugidatianf  677. 

b.  Under  the  original  laWy  677. 

c.  In  pauper  cases,  678. 

d.  WkHe  siUing  as  special  mastery  678. 

e.  In  compositions,  678. 

n.  Compensation  for  Specified  Services,  679. 

a.  Amendment  of  1903,  679. 

b.  The  filing  fee,  679. 

c.  The  daim  fee,  679. 

d.  Commissions  on  disbursements  to  creditors,  680. 

e.  "  FvU  compensation,'*  681. 

f .  Allowance  for  expenses,  682. 

HL  Compensation  on  Reference  to  Two  or  More  Referees,  683. 


I.  COHPENSAXION  OF  REFBREBS  IN  GENERAL,  i 

a.  ComparatiTe  legislation. — In  England,  the  r^strars  receive  salaries,  not 
fees.'  Under  previous  laws  in  this  countiyy  the  officers  corresponding  to 
the  present  referees  have  always  been  paid  by  fees,  fixed  sometimes  by  rules, 
sometimes  by  the  statute,  sometimes  by  both.^  The  fee  bills  under  the  law 
of  1867  grew  so  long  and  proved  so  onerous  that  they  were  largely  responsible 
for  the  repeal  of  that  law.*  The  difference  between  the  two  laws  in  this 
respect  is  marked;  precedents  will  be  found  of  little  value.  Then  compensa- 
tion depended  largely  on  the  number  of  hearings  had  and  papers  drawn; 
now,  besides  the  fixed  filing  fee,  the  compensation  of  referees  is  determined 
by  l^e  number  of  claims  proven  and  the  amount  of  assets  administered. 

b.  Under  the  original  law.— Prior  to  the  amendatory  act  of  1903,  the 
inadequacy  of  the  referee's  compensation  was  conceded.  Indeed,  this  con- 
dition was  met  in  some  districts  bv  rules  that  went  outside  the  law  and 
authorized  the  collection  of  fees  for  filing  and  allowing  claims  and  a  per  diem 
for  hearings,  or  the  like.^  The  amendments  of  1903  have  made  this  practice 
no  longer  possible,  whether  or  not  previously  excusable;  and  such  rules,  where 
in  force,  have,  for  the  most  part,  been  revoked.  As  the  law  stood  originally, 
indeed,  as  it  was  interpreted  and  emphasized  by  General  Order  XXXV,  a 
referee  was  entitled  to  compensation  in  the  following  ways  and  amounts  only  :• 


1.  See  also  Am.  B.  R.  Dig.  {{95-08. 

t.  Eng.  Aot  of  1883,  §  129(1). 

8.  (Consult  "Analogous  Provisions/'  ante. 
Bee  also  Owen  on  Bankruptcy  (1842),  Ap- 
Ipendiz,  p.  22. 

4k,  Thus,  see  in  the  Ck)ngressional  debates, 
<m  the  pending  bankrupt<^  biU  in  Februaryi 
1808,  lurid  phrases  like:  ''  the  piUage  of  the 
fee-flend,"  and  "the  rodents  who  burrow 
aronnd  the  places  of  Justioe.** 

a.  See  in  re  Price  (D.  €.,  N.  T.),  1  Am. 


B.  R.  410,  01  Fed.  635;  In  re  Todd  (D.  C, 
K.  Y.),  6  Am.  B.  R.  88,  100  Fed.  265.  But 
compare  In  re  Pierce   (D.  0.,  Col.),  6  Am. 

B.  R.  747,  111  Fed.  516;  In  re  Barker   (D. 

C,  Iowa),  7  Am.  B.  R.  132,  111  Fed.  501. 
For  another  means  to  increase  compensation, 
based  doubtless  on  the  practice  under  the  law 
of  1867,  see  In  re  Dixon  (D.  C,  Cal.),  • 
Am.  B.  R.  145,  114  Fed.  676. 

6.  See  in  particular  Qeneral  Order 
(«). 
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Xa)  a  filing  fee  of  $10  in  all  caaes  save  those  in  wliidi  a  pauper  oatk  teeon- 
panied  the  petition,  and  (b)  one  per  cent,  commiafiion  on  all  muns  paid  ^u 
diyidendfl  and  oommissiona.^' ^  It  waa  held  that  the  tenn  ^^diyidendfl"  did 
not  include  commiaaiona  on  moneyB  paid  secured  creditors.'  The  lettoni 
behind  these — in  our  jurisprudence — rather  novel  ways  of  compenBating 
Federal  judicial  officers  were  apparent:  the  filing  fee  waa  intended  to  eoier 
ordinary  services  in  no-asset  cases,  the  commission  on  dividends  was  a  pro  fib 
reward  dependent,  not,  as  in  1867,  on  work  done,  but  on  the  resohs  of  thit 
work.  The  amendments  of  1908  are  merely  an  extenaiim  of  this  gmsnl 
policy. 

c  In  pauper  oa8es.«-By  analogy  with  the  State  laws  applicable  to  pinpor 
litigants,  the  statute  permits  the  indigent  bankrupt  to  secure  the  semoee  of 
clerk,  r^eree,  and  trustee  without  the  payment  of  the  filing  fee.  This  sobjeet 
and  the  cases  considering  it  are  discussed  elsewhere.* 

d.  While  iittinf  as  special  master. — Under  this  section  it  was  foimeilj 
held  that  the  referee  waa  entitled  to  extra  compensation  where  he  acted  u  i 
special  master.^*  The  contrary  was  also  held.^^  But  since  the  amendnMBt 
of  ^  72  in  1903,  increasing  the  compensation  of  the  referee,  and  addiof 
the  stringent  prohibition  against  the  receipt  or  allowance  of  *'  any  other  or 
further  compensation  for  dieir  services  than  that  expressly  authorised  aad 
prescribed  in  the  act,"  extra  compensation  will  not  be  allowed,'^  especially  m 
the  absence  of  an  appointment  as  special  master."  Where^  however,  a  refem 
performs  services,  not  within  his  statutory  duties,  but  of  value  to  the  banknqit 
estate  as  a  goinff  concern,  he  may  receive  compensation  therefor.^ 

e.  In  compoaitiona.-^  The  referee  receives  one-half  of  one  per  cent  ^oa  die 
amount  to  be  paid  to  creditors"  upon  the  confirmation  of  a  compositioB.' 


7.  The  purpofl*  of  the  law-maldog  powiar 
%B  indicate  by  the  f oUowing  quotation  from 
the  analysM  of  the  bill  in  m  last  form: 

''  Referees  wiU  receive  a  petty  filing  fee  and 
ft  smaU  commission  on  the  net  amonnt  real- 
iaed  by  estates  administered  before  them. 
This  arrangement  will  interest  them  in  secur- 
ing prompt  and  economical  administrations." 

a.  In  re  Utt  (C.  C.  A.,  7th  Cir.),  6  Am. 
(B.  R.  383,  105  Fed.  764. 

9.  See  Bankr.  Act,  (  62;  see  also  Am.  B. 
R.  Dig.  $  285. 

10.  Fellows  ▼.  Freudenthal  (0.  0.  A.,  7th 
Cir.),  4  Am.  B.  R.  490,  102  Fed.  731;  In  re 
Grossman  (D.  C,  Mich.),  6  Am.  B.  R.  610, 
111  Fed.  607;  Bragassa  ▼.  St.  Louis  Cycle 
(C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  700. 
107  Fed.  77.    See  also  Am.  B.  R.  Dig.  S  08. 

11.  In  re  Troth  (D.  C,  Ohio),  4  Am.  B. 
R.  780,  104  Fed.  291. 

la.  In  re  Wilcox  (D.  C,  Mich.).  19  Am. 
B.  R.  241, 166  Fed.  685,  holding  that  a  referee 
is  not  entitled  to  extra  compensation  upon 
a  contest«l  application  for  a  discharge;  In 
re  Sweeney  (C.  C.  A.,  6th  Oir.)»  21  Am.  B. 
R.  866.  168  Fed.  612;  Bray  ▼.  Johnson  (€.  C. 

A.,  4tti  dr.),  21  Am.  B.  R.  888,  166  Fed.  07: 
Matter  of  Nankin  (C.  C.  A..  2d  Clr.).  40  Am.  B. 
R.  469,  246  Fed.  811. 

The  case  of  In  re  QoldTille  Manufactnrtnf  Co. 
(D.  C,  S.  C).  10  Am.  B.  R.  662,  128  Fed.  679, 
does  not  hold  to  the  contrary  of  this  riew. 
There  the  compensation  was  allowed  because 
the  service  had  been  rendered  before  the  act 
of  1906. 


It.  Matter  of  MeCnblwB  Go.  (619.  Ot,D. 
€.)»  39  Am.  B.  R.  277,  42  Wad^  L.  B#.77i 

14.  Matter  of  Hart  k  Go.  (D.  C,  Hswi), 
18  AnL  B.  R.  187.  In  this  ease  the  refam 
advised  the  tnutee  in  rq^ard  to  the  toum 
of  the  bankrupt  estate^  ^r^mniwtsA  the  lentti 
of  each  day's  work,  and  wmmineii  the  ns^f 
reports,  auditing  the  same. 

Additional  eompeatatlim  aa  special  mutm* 
—  Hie  court  will  not  heaitat^  m  etsei  lAa* 
the  business  of  the  eourt  dsmudt  it,  to 
refer  to  a  referee  matters  in  bankmptcy  sst 
specially  cognizable  by  him  under  the  toai 
of  a  general  reference.  If,  under  the  Act  ^ 
the  General  Orders,  provision  is  fdand  lor  t 

Sermissiye  reference  of  such  matters,  bo  ai- 
itional  compensation  will  be  alkircd  Iki 
referee.  If,  however,  aa  to  audi  spedsl  ait^ 
ters  no  authority  or  nermission  is  f oosji  ^ 
the  law  for  their  reference  to  the  rdmt^ 
as  such,  they  will  bp  referred  to  him.  or  t» 
any  other  person  qMcially  qualiilsd,  ai  tki 
circumstances  may  require,  era  Jpeoiaf  ^^^^: 
and  the  usual  compensation  allowed  to  few 
masters  wiU  be  awarded.  Matter  of  tssf 
ford,  Felte  &  Myers  (D.  C,  Cal.).  36  Ah 
B.  R.  519,  225  Fed.  811. 

15.  For  changes  as  to  the  trustee't  foe  ^ 
composition  cases,  see  §  48.  pott. 

In  composition  proceedingB  a  referee. >^ 
not  entitled  to  compensation,  as  s  specu 
master,  where  he  has  held  two  bi«^ 
and  haa  baen  well  paid  under  the  itAtaK 
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This  standard  of  compensation  has  not  been  modified  by  the  act  of  1903. 
Whether  ^'creditors''  includes  priority  claimants  is^  perhaps,  debatable.^ 
The  '^  amount  paid  to  creditors  "  includes  the  amount  -whidb  the  creditors  are  to 
receive  as  a  result  of  the  composition  agreement,  although  part  of  the  consid* 
oration  is  in  obligations  filed  with  the  court,  to  be  afterwards  turned  into 
money  ;^^  it  was  not  intended  to  limit  the  referee's  commissions  to  money 
actually  deposited  for  disbursement  to  creditors.^  In  view  of  this  situation 
where  the  actual  disbursement  was  made  by  a  referee  who  was  appointed  after 
the  deposit  was  made,  there  should  be  an  apportionment  of  the  commission 
between  the  two  referees  in  accordance  with  the  services  performed  by  eack^ 

IL  COMPSNSATIOH  FOS  SFBCIFISD  SBSVICXS. 

a.  Amendment  of  1803. — ^As  is  indicated  in  the  notes  to  this  section,  it  was 
materially  modified  in  respect  to  the  compensation  for  certain  services  by 
the  amendatory  act  of  1903.  They  have  already  been  indicated.  The  reasons 
for  them  are  dear.  In  brief,  (a)  the  filing  fee  is  increased,  (b)  commissions 
are  reckoned  on  all  moneys  disbursed  to  creditors,  not  merely  on  dividends 
paid  them,  and  (c)  a  small  fee  is  allowed  out  of  each  estate  for  the  filing  and 
allowing  of  claims.  These  different  kinds  of  compensation  will  be  considered 
separatdy. 

D.  The  filing  fee. —  The  filing  fee  under  this  section  as  it  now  stands  is  $15 
and  is  paid  to  the  clerk  at  the  time  a  petition  is  filed.^  The  clerk  pays  it  to 
the  referee  within  ten  days  after  the  case  is  dosed.  The  word  ''  dosed "  has 
been  liberally  construed  in  some  districts,  and  the  filing  fee  has  been  paid 
the  referee  at  the  end  of  one  or  two  months,  even  if  the  case  is  not  tedmi^ly 
at  an  end.^ 

e.  The  claim  fee. —  This  fee  is  already  familiar  in  several  important  dis- 
tricts, where  its  collection  has  been  authorized  by  rules.  Its  origin  is  doubt- 
less in  the  commissioner's  fee  under  the  law  of  1841.^    That  officer's  duty 


iiis  fees  amounting  to  forty  doUan.  In  re 
Talton  (D.  C,  N.  C),  14  Am.  B.  R.  617, 
197  Fed.  178. 

IS.  See  Bankr.  Act,  §  64,  generaUy.  Com- 
pare ^acassion  tinder  this  lotion,  sab-title, 
'' Oommisaions  <m  Disbursementg  to  Oredit- 
ora,"  post, 

17.  Matter  of  Batterman  Co.  (C.  C.  A., 
2d  Cir.),  36  Am.  B.  R.  696,  231  Fed.  699. 
See  Am.  B.  R  (Dig.  S  96. 

Deposit  in  lien  of  cash. — Where  a  bankrupt 

upon  application  for  the  confirmation  of  a 

oomrposition  haa  filed  with  the  court  certain 

obligatione  in  lieu  of  a  portion  of  the  cash 

deposit  required,  and  has  agreed  with  the 

court  to  pay  costs  and  expenses  the  same  as 

if  the  money  were  actually   in   court,  the 

referee  is  entitled  to  his  commdssions  based 

Ttpon   the  amount  to  be  paid.     Matter   of 

White  k  Co.(D.  C,  Oa.),  S6  Am.  B.  R.  670, 

225  Fed.  796,  distinguishing  Matter  of  Baoon 

&  Sons  (D.  a,  Ky.),  34  Am.  B.  R.  825,  224 

Fed.  764  (revd.  36  Am.  B.  R  390,  224  Fed. 

764)  and  American  Surety  Co.  v.  Freed.  35 

Am.  B.  R.  103,  224  Fed.  333. 

Baaia  of  fees  on  composition.— Where  in  a 
composition  proceeding  creditors  are  offered 
an  option  of  25  per  cent^  eaah,  or  100  per 


cent  in  tiie  stodc  at  par  of  a  new  oorpora- 
tion  formed  to  take  over  the  assets  and  traai* 
neaa  of  the  bankrupt,  both  offers  are  to  be 
r^rded  as  eauivalent,  and  the  referee's  com- 
missions should  be  computed  on  the  basia  of 
a  25  per  cent,  cash  disoursement,  in  the  alh 
sence  of  proof  that  the  stock  is  worth  man 
than  the  cash.  Matter  of  IfiUs  Tea  ft  But- 
ter Co.  (D.  C,  Mass.),  87  Am.  B.  R..  711,  2S6 
Fed.  816. 

IS.  Kinkead  v.  Bacon  k  Sons  (C.  C.  A.,  6i^ 
Cir.),  36  Am.  B.  R.  890,  230  Fed.  362,  in 
which  the  court  held  that  a  referee  is  en- 
titled to  a  oonunissicm  of  one-half  of  one 
per  cent,  on  the  amount  "to  be  paid  by  the 
bankrupt  to  creditors  "  regardless  of  the  f aot 
that  payment  was  not  made  directly  by  the 
bankruptcy  court.  The  amount  to  be  paid 
"may  indude  sums  to  which  certain  note- 
holders were  entitled  by  yirtue  of  the  eom* 
ppsitton  proceedings."  Matter  of  Ctoloss  Ice 
Co.   (D.  d,  m»aTr^l  Am.  B.  R.  806. 

19.  Kinkesd  t.  Bacon  St  Sons  (C.  C.  A..  6th 
Cir.),  36  Am.  B.  R.  890,  280  Fed.  862. 

se.  See  Bankr.  Act,  i  fil  (2)   (4). 

81.  See  Bankr.  Act,  §  61,  po9i. 

8ft.  See  I  6  and  S  13  of  that  act,  and  con- 
sult Owen  on  Bankruptcy  (1842),  appendix, 
pp.  8,  82. 
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was  '^  to  take  the  proof  of  debts  and  to  take  testimony  to  be  used  in  the  circuit 
or  district  court/'  and,  for  performing  the  former  duty,  something  similar 
to  the  taking  of  a  deposition,  he  was  entitled  to  $1.  Clearly,  however,  the 
referee,  to  earn  this  fee  now,  is  not  required  or  expected  to  draft  or  super- 
vise the  preparation  of  the  proof  of  debt  The  fee  is  intended  merely  to  cover 
the  extra  time  required  in  filing,  allowing,  and  investigating  claims.^  The 
words  "  to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost  of  administra- 
tion" are  important  Thus,  this  fee  is  not  chargeable  to  the  creditor  who  files, 
and  cannot  be  demanded  in  advance.^  Nor  is  it  payable  where  there  are  no 
assets.  It  is  simply  one  part  of  "  the  cost  of  administration/*  ®  and  had  priority 
with  other  disbursements  within  that  jt)hrase.  The  amount,  twenty-five  cents, 
is  half  the  filing  fee  previously  fixed  by  rule  in  a  few  important  districts,  and 
but  a  fourth  of  that  allowed  in  still  others.  The  words  "  every  proof  of  claim" 
seems  to  mean  that  the  fee  will  be  earned  even  if  the  proof  is  on  a  debt  entitled 
to  priority  or  secured.  It  is  equally  clear  that  the  charge  is  against  the  uriiole 
estate  and  not  on  the  dividend  of  each  claimant 

d.  Commissions  on  disbursements  to  creditors. —  The  rate  on  disbursements  to 
the  creditors  by  the  trustee  is  one  per  cent.  The  basis  of  the  percentage  is 
"  all  moneys  disbursed  to  creditors  by  the  trustee,"  *  and  not  upon  the  total 
assets  received  by  the  trustee,^  and  cannot  be  ollierwise  fixed  by  agreement 
with  the  creditors.^  This  means  all  sums  which  should  be  paid  to  creditors 
through  the  trustee,  notwithstanding  an  outside  agreement  between  the  parties 
and  attorneys.®  The  language  covers,  and  evidently  was  intended  to  include, 
all  moneys,  lawfully  disbursed  by  the  trustee,  and  held  by  him  as  such,  whether 
to  creditors,  secured  or  unsecured,  or  having  priority,  or  to  other  persons.  If 
to  creditors  it  is  immaterial  whether  the  amounts  lawfully  paid  them  from 
the  funds  in  court  are  paid  as  dividends  or  in  satisfaction  of  a  lien  or  liens  on 
the  f und.*^    No  commissions  are  to  be  paid  on  moneys  disbursed  for  oflier  pm^ 


83.  Thu9,  in  the  Analysis  of  the  Amenda- 
tory Bm  of  1003  (Report  No.  1608,  67th 
Congress,  Ist  Session,  p.  8)    it  is  eaid: 

''The  other  changes  are  in  the  line  of  in- 
creasing efficiency  and  the  securing  of  the 
best  talent  for  the  important  work  oommdtted 
to  these  officers;  thus  •  .  •  the  fifty-cent 
flung  fee  for  referees,  as  probably  the  fairest 
way  properly  to  compensate  them  for  the 
great  amount  of  extra  woriL  in  hearing  ocm- 
tests  on  claims,"  etc 

24.  The  same  report  says: 

"  The  collection  of  this  filing  fee  in  advance 
seems  to  be  permitted  by  the  rules  in  many 
districts,  though  without  apparent  sanction 
of  law.  The  suggested  amendment  ratifies 
thia  practice,  which  has  not  proyen  burden- 
some, while  rentoving  the  chief  objection  to 
it— .the  requirement  that  the  fee  be  paid  as 
«  condition  of  filing  a  claim  at  all — by  re- 
quiring that  audi  fee  be  paid  as  a  cost  of 
administration." 

85.  See  discussion  under  Section  Sixty-four 
ol  this  work,  sub-title  8ub  nom,  **  Cost  of  ad- 
ministration,'' p08t. 

SB.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.), 
17  Am.  B.  R.  689,  701,  150  Fed.  817;  Matter 
of  Lacey  k  Co.  (D.  C,  Sup.  Ct),  36  Am. 
B.  R.  231,  43  Wftsh.  L.  Rep.  434. 


Where  a  corporation  is  formed  to  tate 
over  the  business  of  the  bankrupt  under  tn 
agreement  that  the  creditors  will  aoc^t  sto^ 
in  the  new  corporation  in  payment  of  thsir 
claims,  the  referee  is  entitled  to  hare  hit 
commdssion  fixed  on  the  amount  disborsed 
through  a  new  corporation  by  means  of  its 
shares  of  stock.  Matter  of  ^e  Breakwater 
Co.  (D.  C,  Pa.),  33  Am.  B.  R.  721,  220  Fed. 
226. 

«.  Matter  of  Lacey  ft  Co.  (D.  C  Sop.  «> 
86  Am.  B.  B.  231.  48  Wash.  L.  Rep.  434:  Hatttr 
of  liotridse  (C.  C.  A.,  0th  Cir.),  44  Am.  B.  R 
175.  258  Fed.  229.  ^    . 

28.  Amerfcan   Surety  Co.  t.   Fived   (C.  C  A, 
8d  Clr.),  35  Am.  B.  B.  103,  224  Fed.  333. 

29.  In  re  Sanford  Furniture  Mfg.  Co.  il> 
C,  N.  C),  11  Am.  B.  R.  414,  126  Fed.  9SS 
holding  that  when  property  auhjeet  to  liens 
is  sold  hy  consent  of  paitiea  holding  «iKb 
liens,  the  referee  and  trustee  are  entitled  ^ 
commissions  under  the  aet,  on  the  pureks* 
price  in  full. 

80.  In  re  Cranvond  (D.  C,  N.  Y.),  17  Aft 
B.  B.  22,  30,  145  Fed.  966. 

Where  a  aeeuxed  creditor  enfowei  h» 
security  in  a  State  court  and  the  pnecso* 
do  not  come  into  the  bankruptey  court,  tk 
referee  ie  not  ^titled  to  conmiissioDs  * 
sums  paid  to  sueh  creditor.  lo  re  Iowa  FtD* 
l£fg.  Co.   (D.  C,  la.),  15  Am.  B.  K  S9t 


««.] 


FUIX  OoMFBiraATION. 


681 


pofleB  than  to  creditois.'^  And  where  pledged  property  is  sold  in  bankruptcy 
proceedings  the  referee  is  entitled  to  commissions  only  on  the  surplus.^  The 
referee  is  not  entitled  to  commissions  on  sums  paid  by  the  tmstee  in  the  con- 
duct or  administration  of  the  business  of  the  bankrupt  continued  for  the  purpose 
of  completing  contracts  partly  executed  by  the  bankrupt''  The  omission  of 
the  words  ^'  to  creditors ''  in  a  similar  provision  of  §  48  is  significant*^  At 
any  rate,  the  numerous  cases  defining  the  meaning  of  the  word  ^'  dividends,''  ** 
wfieh  burred  hete  m  the  origi^aw,-  a»Bolonger  valuable. 

e.  "  Pull  oompeniation/' —  The  significance  of  these  words  is  apparent  They 
have  been  dropped  out  of  §  48.  Not  so  here.  They  are  emphasized  by 
§  72,  considered  later.  A  referee  in  bankruptcy,  acting  as  such,  is  entitled 
to  no  fee,  compensation,  or  emolument  for  any  service  performed  in  that 


140  Fed.  627.  Bnt  it  haa  been  held  that  a 
oeenred  creditor,  whose  lien,  created  more 
than  four  months  before  the  bankruptcy,  has 
been  satisfied  in  fuU,  wiU  be  compelled  to 

Ky  commissions  on  the  amount  received  by 
n.  Matter  of  Anders  Push  Button  Tele- 
Sone  Co.  (D.  C,  N.  Y.),  13  Am.  B.  R.  643, 
8  Fed.  996. 

Disbursements  to  lien  holders. —  Under  sec- 
tion 40,  aa  amended  in  1903,  allowing  a  one 
per  cent,  commission  to  referees  ''on  aU 
moneys  disbursed  to  creditors  by  the  trus- 
tee,'' a  referee  is  entitled  to  commissions  on 
the  amount  constructively  disbursed  by  a 
trustee  to  lien  holders  out  of  the  sum  for 
which  they  have  bid  their  security  in.  Var- 
ney  V.  Harlow  (C.  C.  A.,  4th  Cir.),  81  Am. 
B.  B.  339,  210  Fed.  824. 

Under  the  law,  prior  to  the  amendment  of 
1903,  commissions  were  based  upon  the  sums 
'^to  be  paid  aa  dividends  and  commissions." 
This  was  held  not  to  include  sums  paid  to 
satisfy  fixed  liens  on  real  estate  sold  by  the 
trustee,  even  when  sold  free  and  clear  of  aU 
lncnnft>rances,  and  when  such  liens  were  satis- 
fied from  the  proceeds  of  sale.  In  re  Hinckel 
Brewing  Go.  (D.  €.,  N.  Y.),  10  Am.  B.  B. 
«92.  124  Fed.  702. 

Sale  free  of  Uen^— >A  referee  in  bankruptcj  Is 
not  entitled  to  be  paid  commtssions  out  of  the 

J  proceeds  of  property  subject  to  a  lien  which 
B  sold  In  the  bankruptcy  court  free  of  such 
Men.  Gugel  ▼.  New  Orleans  Bank  (C.  C.  A.,  6th 
dr.),  89  Am.  B.  R.  leo,  239  Fed.  670. 

81.  In  re  Iowa  Falls  Mfg.  Co.  (D.  C,  la.),  15 
Am.  B.  R.  384,  140  Fed.  527,  holding  that,  where 
a  trustee  receives  a  sum  In  compromise  of  a 
suit  against  a  mortgagee  who  foreclosed  in  a 
State  court,  a  mortgage  upon  property  which 
never  came  Into  the  hands  of  the  tmstee,  the 
amount  actually  disbursed  by  him  to  creditors 
is  the  basis  of  computation  of  the  referee's 
commissions;  Fielding  v.  Phillips  St  McEachln 
(C.  C.  A.,  5th  Clr.),  81  Am.  B.  R.  542,  210  Fed. 
880;  Matter  of  McCubbln  Co.  (Sup.  Ct.,  D.  C), 
83  Am.  B.  R.  277,^42  Wash.  L.  Rep.  774. 

Property  which  eomesito  the  possestion  of  m 
truetee  in  bankruptcy  through  the  fraud  of  the 
bankrupt,  and  Is  adjudged  to  be  returned  to  the 
Tlctlm  of  the  fraud,  Is  not  a  part  of  the  estate 
of  the  bankrupt,  and  the  referee  and  trustee 
may  not  be  allowed  their  statutory  percentages 
out  of  It  Gillespie  t.  Piles  St  Co.  (C.  C  A- 
Sth  Clr.),  24  Am.  B.  R.  502,  612.  178  Fed.  888. 


SS.  Matter  of  Meadows  (C.  0.  A.,  2d  Cir.), 
33  Am.  B.  R.  649,  211  Fed.  948,  ajQTg.  29  Am. 

B.  R.  166,  199  Fed.  304. 

Property  sold  to  person  holding  seeuity 
thereon. —  Where  a  creditor,  holding  a  valid 
security  on  the  entire  estate,  purchased  the 
property  but  was  <Hily  required  to  give  a 
bond  for  a  part  of  the  purchase  money  in 
which  it  was  stipulated  that  the  amount  of 
the  bond  was  the  amount  fixed  by  order  of 
the  court  to  meet  the  payment  of  all  legal 
taxable  costs  in  eaid  cause  and  to  meet  the 
payment  of  all  prior  lien  claims  in  said  mat- 
ter, the  referee  should  only  be  allowed  com* 
mission  on  the  sum  mentioned  in  the  bond 
as  the  amount  of  money  to  be  disbursed  by 
the  trustee.  Matter  of  Elk  Valley  Coal  Min- 
ing  Co.  (D.  C.  Ky.),  32  Am.  B.  R.  197* 
213  Fed.  383. 

88.  Bray  ▼.  Johnson  (C.  C.  A.,  4th  Cir.)* 
21  Am.  B.  R.  383,  165  Fed.  57,  so  held, 
though  in  all  that  he  did,  the  referee  was 
supported  by  the  crecfitors  and  trustees  and 
their  counsel,  and  expended  much  time  and 

Serformed  great  labor,  showing  the  utmost 
delity  to  his  trust;  Matter  (3  Bourke  Co. 
(D.  C,  Tenn.),  31  Am.  B.  B.  788,  209  Fed. 
877,  citing  text 

84.  Vamey  ▼.  Harlow  (C.  C  A.,  4th  Cir.), 
31  Am.  B.  R.  339,  210  Fed.  824,  as  to  the 
effect  of  failure  to  amend  §  40  in  the  same 
manner  as  {  48,  relative  to  commissions  of 
trustees. 

85.  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B. 
R.  322;  In  re  Fort  Wayne  Corporation   (D. 

C,  Ind.),  1  Am.  B.  R.  706,  94  Fed.  lOJl;  In 
re  Coffin  (Ref.,  Tex.),  2  Am.  B.  R.  344;  In 
re  Gerson  (Ref.,  Pa.),  2  Am.  B.  R.  352; 
In  re  Fielding  (D.  C,  Mo.),  3  Am.  B.  R. 
135,  96  Fed.  800;  In  re  Barber  (D.  C,  Minn.), 
3  Am.  B.  R.  306,  97  Fed.  547;  In  re  Uti 
(a  C.  A.,  7th  Cir.),  5  Am.  B.  R.  383,  105 
Fed.  754;  In  re  Barker  (D.  C,  la.),  7  Am. 
B.  R.  132,  111  Fed.  501.  See  also  In  re 
Smith  (D.  C,  N.  C),  5  Am.  B.  R.  559,  108 
Fed.  39;  In  re  Mammoth  Pine  Lumber  Co. 
(D.  a.  Ark.),  8  Am.  B.  R.  651    116  Fed.  731. 

88.  See  foot-notes  to  text  of  |  40-a^  show- 
ing words  omitted. 
87.  For  reason,  see  §  48. 
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wpacity,  unless  such  fee  is  within  the  intaidment  of  the  section.*  ThoB  a 
lef eree  cannot  charge  extra  compensation  for  his  own  services,  merdj  beeanae 
they  are  perfonned  away  from  home.*  But  the  fact  that  a  referee  in  gqod 
faith  agrees  prior  to  a  sale  to  accept  a  less  amount  as  conunissions  than  he  is 
actually  entitled  to,  is  not  a  bar  to  his  claim  for  the  amount  so  stated.^ 

f .  Allowance  for  ezpeniei. —  Under  Oeneral  Order  XXXV  ezpenses  neees- 
sarilj  incurred  by  referees  in  publishing  or  mailing  notices^  in  traydio^ 
or  in  perpetuating  testimony,  or  other  expenses  neo^sarily  ineuned  in  the 
performance  of  their  duties  under  the  act,  when  allowed  by  special  (nda 
of  the  judge^  are  not  included  in  the  full  compensation  allowed  to  xeEoen 
imder  this  section/^  In  some  jurisdictions  this  has  beeoi  held  to  authoriae  a 
charge  for  office  expenses  at  a  specified  amount  in  each  proceeding.^  The  pro- 
vision in  regard  to  expenses  of  mailing  noticed^  traveling  and  perpetuatin; 
testimony,  r^ers  to  actual  expenses;  but  a  referee  may  make  a  genaral  chaige, 
which  should  be  uniform  in  all  cases,  for  blanks  that  may  be  used  for  notices 
to  creditors,  and  for  entering  orders.  He  may  make  a  similar  charge  for  derk 
hire,  where  the  buainesa  is  such  that  clerks  are  needed.**  Hotd  bills  and 
amounts  paid  stenographers  may  be  allowed  as  expenses,  when  a  detailed 
account  thereof  verified  by  the  oath  of  the  referee  that  they  were  necesaarily 
and  actually  incurred,  and  showing  the  amount  paid  therefor,  is  returned  ta 
the  bankruptcy  court.*^ 


8S.  In  re  Mammoth  Pine  Lumber  Go.  (D. 
€.,  Ark.),  8  Am.  B.  R.  651,  116  Fed.  731; 
American  Surety  Co.  t.  Freed  (C.  C.  A.,  3d 
Cir.),  35  Am.  B.  R.  103,  224  Fed.  333;  Matter 
of  Capital  Security  Co.  (D.  C,  Tenn.),  41 
Am.  B.  R.  184,  251  Fed.  927;  United  SUtea 
V.  Ward  {C  C.  A.,  8th  Cir.),  43  Am.  B.  R. 
711,  257  Fed.  352. 

Individual  property  of  referee. —  All  the 
fees  and  compensations  of  a  referee  in  bank- 
ruptcy coming  into  his  possession  are  his  in* 
dividual  property.  United  States  v.  Brainerd 
(D.  C,  Okla.),  41  Am.  B.  R.  342,  250  Fed. 
1011. 

Actiolia  by  United  States  to  recover  feet. — 
Erroneous  orders  of  the  bankruptcy  courts 
under  which  compensation  has  been  awarded 
to  referees  in  bankruptcy  may  not  be  re- 
viewed or  corrected  in  purely  collateral  ac- 
tions at  law  by  the  United  States,  nor  may 
the  bondsmen  of  the  referees  be  held  liable 
to  an  action  thereon  by  the  United  States 
after  the  estate  in  which  the  orders  were 
made  and  the  fees  paid  to  the  referees  are 
finally  closed.  United  States  v.  Brainerd 
(D.  a,  Okla.),  41  Am.  B.  R.  342,  250  Fed. 
1011. 

A  Bpedal  aUowance  to  a  referee  for  serv- 
ices performed  under  the  statute  cannot  be 
made,  even  with  the  consent  of  attorneys. 
Dressel  v.  North  State  Lumber  Co.  (D.  C> 
N.  C),  9  Am.  B.  R.  541,  119  Fed.  531.  Thus, 
a  referee  is  not  entitled  to  compensation  for 
his  own  services  in  making  copies  of  a  peti- 
tion for  discharge.  In  re  Dixon  (D.  C,  (M,), 
8  Am.  B.  R.  145,  114  Fed.  675.  But  it  was 
held  prior  to  the  amendment  of  1903  that  a 
reasonable  compensation  would  be  allowed 
for  services  outside  the  ordinary  scope  of  the 
referee's  duties.    In  re  Todd  (D.  C,  N.  Y.), 


6  Am.  B.  R.  88,  109  Fed.  265.  An  aUovanee 
of  fees  by  a  referee  to  himself  is  revievaUe 
by  the  district  judge.  In  re  Allert  (D.  C 
N.  Y.),  23  Am.  B.  R.  101,  173  F*d.  €91. 
Contra-.  In  re  Troth  (D.  CL,  Ohio),  4  An. 
B.  R.  780,  104  Fed.  291. 

Compensation  for  auditing  tmatee^  ac- 
count.—A  referee,  who  audits  the  trnntai'i 
account  as  a  part  of  his  regular  duty,  ii  wi 
entitled  to  extra  compensation  thcfcfff' 
Matter  of  Laoey  &  Co.  (D.  C,  Sup.  Ct),  35 
Am.  B.  R.  231,  4S  Wash.  L.  Rep.  434;  Matter 
of  McCubbin  Co.  (Sup.  «.,  D.  C),  S3  An. 
B.  R.  277.  42  Wash.  L  Rep.  774. 

Ratification  of  illegal  paymenta— Fsi) 
roent  by  a  trustee  in  bankruptcy  to  a  referee 
of  fees  in  excess  of  those  legally  aOovtUt 
under  the  bankruptcy  act,  as  construed  in  a 
prior  decision,  iml  not  be  allowed,  althong^ 
ratified  by  the  creditors.  Matter  of  Schreibcr 
(D.  C,  Sup.  a.),  85  Am.  B.  B.  241.  43 
Wash.  L.  Rep.  500.  See  also  Hatter  ff 
Borger  (D.  C,  Sup.  Ct.),  35  Am.  B.  R.  tSS, 
43  Wash.  L.  Rep.  436.  Compare  Hatter  of 
Lacey  &  Co.  (I>.  a.  Sup.  Ct).  35  Am.  B.  B. 
231,  43  Wash.  L.  Rep.  434;  Matter  of  Smltk 
(D,  a.  Sup.  a.),  35  Am.  B.  R.  237,  43  Wash. 
L  Rep.  436. 

39.  Matter  of  Elk  Valley  Coal  IfiBing  0». 
(D.  a,  Ky.),  32  Am.  B.  R.  197,  «3  F«d- 
383. 

40.  Matter  of  The  Breakwater  Go.  (D.  C 
N.  Y.),  33  Am.  B.  R.  721.  220  Fed.  226L 

40a.  Tho  referee  can  be  xeimbBiBed  for 
such  specific  expenses  as  are  actually  u^ 
necessarily  ineuired  in  the  administratioB  ol 
the  particular  estate  in  which  they  are  al- 
lowed, and  upon  due  report  of  soeh  apedfe 
expenses  under  oath.  Matter  of  CkpitaJ  Se- 
curity Co.  (D.  C  Tenn.),  41  Am.  B.  B.  Ui 
251  Fed.  927. 


§  40-b.] 
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la  COMPENSATION  ON  REFERENCE  TO  TWO  OR  MORE  REFEREESw 
The  statute  here  needs  no  elucidation.  When  a  case  is  transferred  from 
one  referee  to  another,  or  the  order  of  reference  is  revoked  before  the  case  is 
eondnded,  or  the  proceeding  has  been  specially  referred,  the  judge  is  required 
to  pro-rate  "  the  fee  and  commissions."  The  words  of  these  subsections  have  notJ 
been  changed  to  fit  the  amendments  to  subsection  a.  The  court  has,  however, 
ample  powgr  to  pro-rate  the  new  claim  fee,  without  statutory  authority,  and, 
in  given  cases^  will  doubtless  allow  each  referee  twenty-five  cents  on/  each  claim 
actually  allowed  by  him* 


CcflUteral  attack  on  allowance.— The  de- 
termination of  expenses  of  a  referee  under 
the  Bankruptcy  Act  is  within  the  general 
jurisdiction  of  the  hankrui)tcy  court,  which 
nas  power  upon  investigation  to  determine 
the  actual  expense  of  seryices  performed  and 
by  order  to  authorize  and  charge  therefor. 
6ueh  orders  and  charges  in  conformity  there- 
with cannot  be  collaterally  attacked.  Mat- 
ter of  McNeil  Corporation  (D.  G.»  Mass.), 
41  Am.  B.  R.  163,  U9  Fed.  765. 

41.  Matter  of  MeCubbin  Co.  (D.  Q,  Sup. 
Ot.),  33  Am.  B.  B.  277,  43  Waah.  L.  Rep. 
T74.  Contra,  Matter  of  Capital  Security  Co. 
(D.  C,  Tenn.),  41  Am.  B.  R.  184,  351  Fed. 
037. 

Separate  office.— Where  a  referee  because 
of  the  amount  of  bankruptcy  business  is 
forced  to  maintain  a  separate  office  therefor, 
the  cost  thereof  is  an  actual  and  necessary 
expense  incurred  by  him  in  the  performance 
of  his  duties,  and  payment  thereof  should  be 
allowed.  Matter  of  McNeil  Corporation  (D. 
C,  Mass.),  41  Am.  B.  R.  162,  349  Fed.  765. 

4S.  Matter  of  MeCubbin  Co.  (Sup.  Ct.,  D. 
€.),  33  Am.  B.  R.  277,  43  Wash.  L.  Rep.  774; 
In  re  Tebo  (D.  C,  W.  Va.),  4  Am.  B.  R.  335, 
101  Fed.  419;  In  re  Carolma  Cooperage  Co. 
(D.  C,  N.  C),  8  Am.  B.  R.  154,  96  Fed.  950; 
In  re  Pierce  (D.  Q,  Colo.),  6  Am.  B.  R.  747, 
111  Fed.  516.  See  Matter  of  Elk  Valley  Coal 
Hinmg  Co.  (D.  C,  Ky.).  33  Am.  B.  R.  197, 
813  Fed.  383,  holding  that  the  circumstances 
did  not  warrant  an  allowance  for  clerk  and 
stenoffrapher  hire.  Matter  of  McNeil  Cor- 
poration (D.  C,  Mass.),  41  Am.  B.  R.  183, 
349  Fed.  765.    Contra,  Matter  of  CapiUl  Se- 


curity Co.  (D.  C,  Tenn.),  41  Am.  B.  R.  184, 
351  Fed.  937. 

Cott  of  publication  of  notices  upon  aa 
application  for  a  discharge  and  for  stationery 
are  expenses  properly  chargeable  to  the  bank* 
rupt  or  his  estate;  but  the  referee  is  not  en- 
titled to  charge  for  his  own  services.  In  re 
Dixon  (D.  C,  Cal.),  8  Am.  B.  R.  145,  lU 
Fed.  675. 

AQowanoes  for  publication,  notica,  hear- 
inge,  clerk  hire,  etc.,  are  unauthorized  when 
made  by  the  referee  to  himself  without  order 
of  the  judge.  Matter  of  Lacey  &  Co.  (D,  C, 
Sup.  Ct.),  35  Am.  B.  R.  331,  43  Wash.  L. 
Rej>.  434. 

Standing  rule.— The  District  Court  may 
authorize  a  referee  to  employ  a  clerk,  and  al- 
low an  expense  for  stationery,  office  rent, 
light,  heat^  and  telephone,  and  these  au- 
thorizations may  be  made  by  standing  rule 
or  order  as  well  as  by  special  order  in  a 
particular  case.  United  States  ▼.  Ward  (CL 
a  A.,  8th  Cir.),  43  Am.  B.  R.  711,  357  Fed. 
373. 

48.  General  Order  XXVI.  In  re  Daniela 
(D.  a,  la.),  13  Am.  B.  R.  446,  130  Fed.  597. 
See  Matter  of  Elk  Valley  Coal  Mining  Co. 
(D.  a,  Ky.).  33  Am.  B.  R.  197,  313  Fed. 
383. 

Expense  of  final  meetinf.— Where  a  ref- 
eree in  his  discretion  calls  a  final  meetinp: 
after  the  acceptance  of  a  composition  by 
creditors  has  been  confirmed  by  the  court, 
expenses  so  incurred  may  be  allowed.  Mat- 
ter of  McNeil  Corporation  (D.  C,  Mass.),  41 
Am.  B.  R.   163,  249  Fed.  765. 


SECTION   FOBTT-ONE. 


COiriEBCPTS  BEFORE  REFEEES. 

§  41.  Contempts  Before  Bef erees. —  a  A  person  shall  not,  in  pio- 
oeedings  before  a  referee,  (1)  disobey  or  resist  any  lawful  order, 
process  or  writ;  (2)  misbehave  during  a  hearing  or  so  near  the  i^aee 
thereof  as  to  obstruct  the  eame;  (3)  neglect  to  produce,  after  having 
been  ordered  to  do  so,  any  pertinent  document;  or  (4)  refiise  to 
appear  after  having  been  embpcenaed,  or,  upon  appearing,  refuse  to 
take  the  oath  as  a  witness,  or,  after  having  taken  the  oath,  refuse 
to  be  examined  according  to  law.  Provided,  That  no  person  shall  be 
required  to  attend  as  a  witness  before  a  referee  at  a  place  outside 
of  the  State  of  his  residence,  and  more  than  one  hundred  miles  from 
such  place  of  residence,  and  only  in  case  his  lawful  mileage  and  fee 
for  one  day 's  attendance  shall  be  first  paid  or  tendered  to  him. 

b  The  referee  diall  certify  the  facts  to  the  judge,  if  any  person 
shall  do  any  of  the  things  forbidden  in  this  section.  The  judge  shall 
thereupon,  in  a  smnmaxy  manner,  hear  the  evidence  as  to  tiie  acts 
complained  of,  and,  if  it  is  such  as  to  warrant  him  in  so  doing,  punish 
0uch  person  in  the  same  manner  and  to  the  same  extent  as  for  a 
contempt  committed  before  the  court  of  bankrupt<;y,  or  commit  such 
person  upon  the  same  conditions  as  if  the  doing  of  the  forbidden 
act  had  occurred  with  reference  to  the  process  of,  or  in  the  presence 
of  the  court 


Inalocoiui  proTisiont:    ni  V.  S.:    Aet  of  iser,  ||  4*  1^  7,  S.  &»  ||  4999,  6001^  aON»  fNH 

Act  of  1»00,  §§  14,  15. 
In  En^.:    Act  of  1883,  §  99  (4) ;  Ctoneral  Holes  70,  85-8a 
In  Can.:     Act  of  1919,  |  56. 

Cross-ieferencea.     To  the  law:     JnriBdiction  to  enforce  obedience  to  oiden  Ij  Hanf 
imprisonment,  and  puniah  persons  for  contempts  before  referees,  |  2(13)  (le). 
Punishmoit  for  false  oath,  S  20. 
Examination  of  bankrupt;  conduct,  i  7-a(9). 
Examination  of  other  witnesses,  §  21. 

Jurisdiction  of  referees  in  respect  to  examinations,  (  38-a(2). 
To  the  General  Orders:    Examination  of  witnesses  before  referee,  Tnm^ 

Imprisoned  debtor  produced  on  haheaa  corpus,  XXX. 
To  the  Forms:    Subpoena  to  alleged  bankrupt.  No.  5. 
Order  for  examination  of  bankrupt.  No.  28. 
Examination  of  bankrupt  or  witness;  summons,  Nos.  29,  30. 
See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Banknqitqr  Vom 
(2ded.). 
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L  Scope  of  Sectkm,  685. 
IL  Contend  Before  Referees,  68& 

a.  Disobedienoe  or  resistoncs  o/ orders,  680. 

(1)  In  qbnbraLi  686. 

(2)  iMABnJTTTOCOMFLTWITaOBDBnOBTOBBSTOBBFBOFBinTyM^ 

h.  Mubehmriar,  690. 

0.  ContempU  by  wUneseea,  690. 

(1)  In  GENBBAIiy  690. 

(2)  ''  Stjbfcbnaxd/'  691. 

(3)  RbfU&AL  TO  BB  8W0BN  OB  10  *l!BHfiiri,  601. 

IIL  Fmcdce  and  Punishment,  692. 

a.  In  general,  692. 

b.  Nciioe  to  perwn  charged,  692. 

c.  The  cerHficaU  of  (he  reiferee,  OBi 
cL  Pleading  and  emdenee,  693. 

e.  Puniehment,  694u 


L  8C0PB  OF  8XCII0H. 

While  the  referee  is  a  court  of  original  jurisdiction,  he  has  not  the  power  to 
commit  for  contempt^  Neither  has  the  registrar  in  England,*  or  Canada,**  nor 
had  the  register  under  the  former  law.*  Contempts  in  bankruptcy  are,  however, 
usually  committed  before  the  referee.  Hence,  it  seems,  this  section.  Were 
the  law  silent  as  to  what  are  contempts  before  a  referee^  the  latter  is  doubt- 
less sufficiently  a  court  ^  to  take  notice  of  any  contempt  which  might  be  so 
held  if  committed  before  the  court  proper.  Congress  having,  however,  defined 
what  shall  be  contempts  before  referees,  no  acts  or  omissions  not  within  the 
meaning  of  this  section  should  be  certified  to  the  judge  as  contempts.'  This 
section  sets  forth  the  only  authority  conferred  by  tiie  bankruptcgr  act  for 
punishing  for  contempt  in  proceedings  before  a  referee.®  But  it  should 
always  be  remembered  that  this  section  does  not  give  bankruptcgr  courts 
broader  powers  to  punish  for  contempt  than  are  possessed  by  other  Federal 
courts.^  The  scope  of  the  jurisdiction  of  a  court  of  bankruptcy  to  punish  a 
bankrupt  for  interfering  with  the  bankruptcy  proceedings,  by  giving  false 
testimony  and  by  failing  to  give  correct  information  r^arding  the  actual 
assets  of  his  estate,  depends  upon  the  interference  with  that  jurisdiction  and 
not  upon  the  injury  to  the  public  welfare  and  morals  which  is  the  basis  of  the 
crime  of  perjury.* 


1.  See  Bankr.  Act,  f  41-b. 

t.  Bng.  Act  of  1883,  |  90(4). 

ta.  Can.  Bankr.  Act  of  1910,  I  «6(8). 

8.  Act  of  18C7,  I  4.  n.  S..  f  4000;  In  re  Wood- 
ward, Fed.  Caa.  18,000.         ^  ^        »  ^  ,,^     « 

4.  See  Bankr.  Act.  If  1  (7)  and  88  (4).  See 
also  In  re  Speyer,  Fed.  Caa.  13,230.    ^    __    _. 

6.  Compare  In  ro  McBryde  (D.  G.  N.  U), 
3  Am.  B.  R.  729,  99  Fed.  686;  Ex  parte 
Buakirk,  72  Fed.  410. 

ei  Magen  ▼.  CampbeU  (C.  C.  A.»  8d  Ca.), 


26  Am.  B.  R.  694,  186  Fed.  675,  rerg,  24  Am. 
B.  It  63,  179  Fed.  672. 

7.  Boyd  ▼.  Glucklich  (0.  a  A.,  8th  CSr.), 
8  Am.  B.  R.  393,  116  Fed.  131. 

8.  In  re  Wieaebrock  (D.  C,  K.  Y.),  26  Am. 
B.  R.  745,  188  Fed.  757.  See  also  Magcn  t. 
Campbell  (C.  C.  A.,  3d  CSr.),  26  Am.  B.  R. 
594,  186  Fed.  675,  rerg.  24  Am.  B.  K  63» 
17»  Fed.  672. 
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n.C0VTBMPT8  BKTOSB  WFRgna, 

A.  BiiobedieiLoe  or  reiistaaoe  of  orden.^ —  (i)  In  oKmcBAL. —  The  words  of 
gabdivision  1  are  geaeral.  If  it  b  an  order  that  ia  disobeyed  or  reaiatedy  it 
must  be  a  ^^  lawful  '^  order.^  To  **  disobey  or  resist ''  will  include  any  act  in 
opposition  to  the  order  of  the  referee,  which  impedes  or  obstructs  the  perfonor 
ance  of  a  duty,  as  where  a  person  induces  a  bidder  to  withdraw  his  bid  at  a 
trustee's  sale.^  There  is  no  such  qualification  of  the  words  ''writ''  and 
''process;"  yet  the  caution  of  the  courts  in  asserting  this  remedy  will  prob- 
ably make  this  omission  immaterial.  Disobedience  may  be  charged  of  any  one, 
baskrupty  creditor,  or  stranger.  In  most  of  the  reported  cases,  the  bankrupt 
has  been  haled  to  court  on  an  order  requiring  him  to  surrender  property 
belonging  to  his  estate.^    A  bankrupt  is  not  in  contempt  for  disobedience  of 


U.  Sec  also  Am.  B.  R.  Dig,,  |  1160. 

10.  JUiwfiii  order  ."-In  re  Tudor  (D.  C,  CoL), 
2  Am.  B.  B.  806,  96  Fed.  942;  In  re  McCormick 
<D.  C,  N.  Y.),  8  Am.  B.  R.  340,  97  Fed.  066;  In 
re  Solowajr  ft  Kats  (D.  C,  Conn.),  28  Am.  B. 
£.  226,  195  Fed.  100. 

11.  Matter  of  Bojd  (D.  C,  Tenn.),  86  Am.  B. 
B.  497,  228  Fed.  1008,  In  which  the  court  saja: 
"I  am  constrained  to  conclude  that  to  secretly 
huy  off  an  actual  bidder  at  a  trustee's  sale  is 
an  act  of  opposition  to  the  order  of  the  referee 
directing  the  sale,  which  impedes  the  trustee 
In  its  execution,  and  partlaUy  frustrates  its 
primary  purpose,  and  that  hence  It  is  to  be 
regarded  as  a  resistance  thereto,  as  dis- 
tinguished from  a  direct  disobedience,  coming 
^vithin  both  the  letter  and  the  spirit  of  this 
Inhibition.*' 

12.  ClvU  eontempt^ — ^An  order  on  a  bankrupt 
to  turn  OTer  money  to  his  trustee,  if  followed 
by  a  contempt  proceeding,  would  be  a  civil 
contempt  as  distinguished  from  a  criminal  one. 
Henkin  ▼.  Fousek  (C.  C.  A.,  8th  dr.),  40  Ajo.  B. 
R.  701,  246  Fed.  285. 

The  act  of  m  bankrupt  la  withholding  prop- 
erty from  his  sehednles  or  In  concealing  prop- 
erty from  his  trustee  will  not  be  punished  as 
31  contempt,  but  may  be  punished  under  sec- 
tion 29b  in  a  regular  criminal  proceeding  on 
Indictment  found.  Matter  of  Ellas  (D.  C,  N. 
Car.),  89  Am.  B.  R.  441,  240  Fed.  448. 

BITeeC  of  prior  sentence  for  eonoealaieBt.^ — 
!rhe  fact  that  a  bankrupt  has  been  indicted, 
tried  and  sentenced  for  concealing  assets  and 
has  served  out  his  term  is  no  defense  in  a  pro- 
ceeding to  punish  him  for  contempt  of  an  order 
to  turn  over  the  assets  he  concealed.  Matter  of 
Sobol,  89  Am.  B.  R.  252,  242  Fed.  487. 

Commitment  for  eontempt  ordered. — ^Where 
a  bankrupt,  at  the  time  the  petition  was  filed 
ngainst  him,  and  when  the  subpoena  was 
served,  was  in  the  exclusive  possession  of  cer- 
tain property,  but  which  he  claimed  to  be  using 
as  bailee,  and  which  two  or  three  days  after- 
wards he  delivered  to  the  person  claimed  by 
lilm  to  be  the  real  owner,  and  failed  to  comply 
with  a  subsequent  order  of  the  court  directing 
him  to  turn  it  over  to  the  receiver,  he  is  guilty 
of  contempt,  and  should  be  committed  to  jail 
upon  further  failure  to  deliver  such  property  to 
the  receiver.  In  re  Pottelger  (D.  C.,  Pa.),  24 
Am.  B.  R.  648,  181  Fed.  640. 

Where  the  bankrupt,  a  woman,  fails  to 
account  for  a  relatively  large  amount  of  goods 
which  she  had  purchased  prior  to  bankruptcy, 
to  keep  any  books  of  accounts,  and  to  make 
any  explanation  of  the  great  discrepancies  in 
the  amount  turned  over  to  the  trustee  and  the 
amount  which  she  should  have  had  on  hand, 
and  where  the  husband  and  son,  who  carried 
on  business  for  her,  have  testified  that  they 
did  not  appropriate  or  have  the  goods  or  the 
money,  she  must  either  account  for  this  money 


or  pay  the  penalty  of  being  committed  for 
conten>pt  until  she  aecounts  for  and  turns  ov«r 
to  the  trustee  the  sum  which,  after  making  aU 
possible  allowances  in  her  favor,  represents  the 
amount  unaccounted  for.  In  re  Deuell  (D.  C, 
Mo.),  4  Am.  B.  B.  60,  100  Fed.  688. 

Where  It  appears  that,  upon  a  tale  of  prop- 
erty by  a  debtor  within  a  month  of  his  adjudi- 
cation as  an  involuntary  bankrupt,  he  turned 
over  all  the  proceeds  to  his  wife,  she  will  be 
regarded  as  holding  the  money  as  hla  agent, 
and  for  disobedience  of  an  order  to  turn  over 
said  money  to  his  trustee,  the  bankrupt  will  be 
adjudged  guilty  of  contempt,  except  aa  to  such 
portion  oz  said  proceeds  paid  out  by  the  wife, 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, to  one  to  whom  she  was  Indebted  on 
a  note  and  presumably  an  adverse  claimant.  In 
re  Bddleman  (D.  C,  Ky.),  19  Am.  B.  R.  45,  154 
Fed.  160. 

When  a  bankrupt  has  in  his  possession  and 
control  cash  belonging  to  the  bankrupt  estate, 
the  court  may,  within  the  meaning  of  the  bank- 
rupt act,  make  a  '^lawful  order"  directing  him 
to  turn  the  same  over  to  the  trustee,  and  on 
his  failure  to  do  so  may  commit  him  for  con- 
tempt until  he  complies  with  the  order.  In  re 
Purvine  (C.  C.  A.,  5th  Or.),  2  Am.  B.  R.  787, 
96  Fed.  192. 

Where  tbe  property  of  a  bankrupt  estate 
is  traced  to  tne  recent  control  or  poaaeaaion 
of  the  bankrupt,  it  is  presumed  to  remain 
there  until  he  satisfactorily  accounts  to  the 
court  for  ita  disposition  or  disappearance. 
Evidence  considered  and  held  to  justify  the 
granting  of  an  order  committing  the  bank- 
rupt to  jail  for  disobedience  of  an  order  to 
pay  over  to  his  trustees  certain  money  in  his 
posaeeeion  or  under  his  control,  though  the 
bankrupt,  by  afiidavit,  denied  that  he  had 
the  money.  In  re  Lasky  (D.  (X,  Ala.),  80 
Am.  B.  R.  7Z9,  163  Fed.  99. 

Where,  upon  consideration  of  all  the 
record  of  the  bankrupts'  testimony  upon 
their  examination,  it  appears  that  they  were 
carrying  on  business  fraudulently  for  seyeral 
months  before  their  failure  and  must  have 
had  knowledge  at  the  time  of  such  examina- 
tion of  many  details  about  which  they  pro- 
fessed ignorance  or  lack  of  reooUeetion,  even 
though  allowance  be  made  for  a  yiciou» 
method  or  lack  of  method  in  the  conduct  of 
their  affairs,   the   bankrupts   should  be  ad- 
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an  order  to  deliyer  books  to  a  receiver^  where  the  person  demanding  the  delivery 
thereof  did  not  show  that  he  was  authorized  to  act  for  the  receiver.^  Like- 
wise in  a  proceeding  to  compel  a  bankrupt  to  turn  over  assets,  some  definite 
prder  that  certain  property  should  be  turned  over  is  necessary  before  a  con- 
tempt of  that  order  can  occur.^^ 

(2)  Ikabiijty  to  comply  with  obdbbs  ob  to  bbstobb  pbopxbtt.^ — ^A 
court  of  bankruptey  cannot  lawfully  order  a  bankrupt  to  deliver  to  his  trustee 
money  or  property  he  has  not  got  in  his  possession  or  under  his  control,  and 
imprison  him  if  he  does  not  comply  with  the  order,  as  that  would  be  imprison- 
ment for  debt,  and  the  order  would  not  be  reliev^  of  that  illegal  and  odious 
quality  by  calling  it  ''imprisonment  for  contempt."  Such  orders  are 
invalid.  ^^     The  court  will  not  commit  for  contempt  if  convinced  that  the 


Jndged  guilty  of  contempt  and  committed 
to  jaU.  In  re  Magen  and  Magen  (D.  C, 
Pa.),  S4  Am.  B.  R.  63,  179  Fed.  572,  rcTd. 
26  Am.  B.  R.  594,  186  Fed.  675,  on  the  ground 
that  the  trustee  erred  in  not  framing  his 
petition  bo  as  to  set  forth  a  case  of  contempt 
under  |  41. 

Where,  upon  a  proceeding  to  punish  a 
bankrupt  for  contempt  in  refusing  to  obey 
an  order  of  the  referee  in  bankruptcy  to 
turn  over  to  the  trustee  money  found  by 
the  referee  to  be  In  his  possession  which  he 
had  omitted  from  his  scnedulea,  it  appears 
that  the  money  was  unquestionably  m  his 
possession  just  prior  to  his  adjudication, 
that  he  made  no  attempt  to  explain  what  he 
did  with  it  except  by  saying  ''I  don't 
know"  or  "I  can't  remember/'  when  ques- 
tioned with  reference  thereto  and  that  his 
whole  course  of  conduct  for  several  months 
prior  to  adjudication  was  evidence  of  a 
scheme  to  swindle  his  creditors  by  convert- 
ing all  of  his  assets  he  could  into  money,  and 
first  refuse  to  pay  any  creditors  and  then 
after  the  bankruptcy  to  defy  the  bankruptcy 
court  by  the  false  statement  that  he  did  not 
know  how  to  account  for  the  deficit  in  his 
assets,  he  will  be  committed  to  jail  for  four 
months,  subject  to  such  future  order  as  may 
seem  proper  in  the  event  he  complies  with 
the  order  of  the  referee.  In  re  Richards  (D. 
a,  Ark.),  25  Am.  B.  R.  176,  183  Fed.  501. 

The  following  cases  have  also  held  the  acts 
or  omissions  charged  to  amount  to  contempt: 
In  re  Tudor  (D.  C,  Colo.),  2  Am.  B.  R.  808, 

96  Fed.  942;  In  re  McCormick  (D.  C,  N.  Y.), 

3  Am.  B.  R.  340,  97  Fed.  5^.5;  In  re  Fried- 
maif  (Ref.,  N.  Y.),  2  Am.  B.  R.  301;  In  re 
Schleisinger  (D.  C,  N.  Y.),  3  Am.  B.  R,  342, 

97  Fed.  930;  In  re  Anderson   (D.  C,  S.  C), 

4  Am.  B.  R.  640,  103  Fed.  854;  Ripon  Knit- 
ting Mills  v.  Schreiber  (D.  C,  Wash.),  4  Am. 
B.  R.  299,  101  Fed.  810;  In  re  Levin  (D.  C, 
N.  Y.),  6  Am.  B.  R,  743,  113  Fed.  498. 

Commitment  refused  in  the  following 
cases:  In  re  Ogeles  (Ref.,  Tenn.),  2  Am. 
B.  R.  514;  In  re  McBryde  (D.  C,  N.  Car.), 
3  Am.  B.  R.  729,  90  Fed.  686;  In  re  Mayer 
(D.  C,  Wis.),  3  Am.  B.  R.  533,  98  Fed.  839; 
In  re  Rosser  (C.  C.  A.,  8th  Cir.),  4  Am. 
B.  R.  153,  101  Fed.  562,  revg.  s.  c,  2  Am. 
B.   R.    746,    96    Fed.    305;    Louisville   Trust 


Co.  V.  Comlngor,  184  U.  S.  18,  46  L.  Bd.  HZ,  T 
Am.  B.  U.  421,  aJDTff.  Slnsheimer  v.  Bimonson  (C. 
C.  A..  6tb  Cir.),  6  Am.  B.  R.  637,  107  Fed.  888; 
Matter  of  Iron  Clad  Manufacturing  Co.  (C.  C. 
A.,  2d  Cir.).  34  Am.  B.  R.  666.  201  Fed.  66. 
Consult  also  for  "contemptSp"  discussion  under 
f  2.  and  "stays."  under  |  U,  and  cases  dted 
infra,  subd.  11. 

IS.  Skubinskj  v.  Bodek  (C.  C.  A.,  Sd  Cir.),  22 
Am.  B.  B.  699,  172  Fed.  340. 

14.  Matter  of  Kalmanowits  (D.  C,  N.  Y.),  82 
Am.  B.  B.  210,  2U  Fed.  167. 

SulBelenej  of  order. — ^Where  property  is  with- 
held by  a  bankrupt  the  order  of  the  referee 
directing  him  to  turn  It  over  should  specify 
particularly  the  property  In  the  possession  of 
the  bankrupt  or  under  his  control  and  which 
he  is  required  to  turn  over,  or.  If  money  is 
directed  to  be  turned  over,  the  order  should 
specify  the  amount  and  the  source  from  which 
it  is  derived.  Matter  of  BUas  <D.  C,  N.  Car.), 
30  Am.  B.  R.  441,  240  Fed.  44a 

15.  See  also  Am.  B.  R.  Dig.,  |  1166. 

16.  Boyd  V.  Glucklich  (C.  C.  A.,  8th  Cir.),  8 
Am.  B.  R.  393,  116  Fed.  131;  Epstein  v.  Stein- 
field  (C.  C.  A..  3d  dr.),  32  Am.  B.  R.  6,  210  Fed. 
236:  Matter  of  Stern  (D.  C,  N.  J.),  82  Am.  B. 
R.  281,  215  Fed.  070 ;  Freed  v.  Central  Trust  Co. 
(C.  C.  A..  7th  Cir.).  83  Am.  B.  R.  64,  215  Fed. 
873;  Gavllan  V.  Lugo  (D.  C.  Porto  Rico).  80 
Am.  B.  B.  326,  9  P.  B.  Fed.  844;  Matter  of 
Ellas  (D.  C.,  N.  Car.).  89  Am.  B.  R.  441,  240 
Fed.  448;  Matter  of  Myerson  (D.  C,  Pa.).  42 
Am.  B.  B,  837,  258  Fed.  510.  ,«;.«* 

Unless  m  bankrupt  has  the  power  to  turn 
over  property,  no  order  requiring  him  to  do  so 
Is  valid.  In  re  Nisenson  (D.  C,  N.  J.),  24 
Am.  B.  R.  915,  182  Fed.  912.  In  American 
Trust  Co.  V.  Wallis  (C.  C.  A..  8d  Cir.),  11  Am. 
B.  R.  860,  126  Fed.  404,  the  court  said:  "In  the 
absence  of  fraud  or  concealment,  the  bank< 
ruptcy  court  can  only  order  the  delivery  of 
property  to  the  trustee  which  the  bankrupt  Is 
physically  able  to  deliver  up,  having  the  same 
in  his  possession  or  controL  If  It  shall  appear 
that  he  is  not  physically  able  to  deliver  the 
property  required  by  the  order,  then,  con- 
fessedly, the  proceedings  for  contempt,  by  fine 
or  imprisonment,  would  result  in  nothing,  cer- 
tainly not  in  compliance  with  the  order.  The 
contempt  In  this  case  could  only  be  purged  by 
a  reiteration  of  the  physical  Impossibility  to 
comply  with  the  order  whose  disobedience  Is 
being  thus  punished.  An  order  made  under 
such  circumstances  would  be  as  absurd  as  It  is 
In  consistent  with  the  principles  of  Individual 
liberty." 

Inability    to    comply    with    order.— "All    the 

cases  are  practically  harmonious  In  the 
declaration  that.  If  the  court  is  convinced 
that  the  bankrupt  is  unable  to  comply  with 
the  order,  he  should  not  be  committed  for 
contempt.  Without  the  physical  ability  to 
comply,    there    can     be    no    contempt.      Ua* 
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bankrupt  is  unable  to  pay,  whether  bis  inability  is  doe  to  his  criminal  ad,' 
or  misappropriation  or  any  other  reason ;  but  a  bare  denial  of  ability  to  pay  ii 
by  no  means  controlling.^  It  has  been  held,  however,  that  where  a  badmipt 
denies  that  he  had  possession  or  control  of  money  at  the  time  he  was  ordered 
to  pay  it  over  to  his  trustee,  and  there  is  no  evidence  to  indisputably  show 
that  such  denial  or  daim  is  false  or  fraudulent,  he  cannot  be  punished  for 
contempt^  It  is  not  enough  to  show  that  the  referee's  order  has  not  been 
obeyed.  It  must  be  made  to  appear  affinnatively  that  when  the  order  tm 
made  the  bankrupt  had  power  to  obey  it  and  that  the  failure  to  oliej  mi 
wilful.^    The  fact  that  a  bankrupt  had  the  property  at  one  time  may  cany  & 


qaestionably  that  is  the  role  in  this  [3rd] 
circuit.**  In  re  Marks  (D.  C,  Pa.),  23  Am. 
B.  R.  Oil,  176  Fed.  lOIS.  As  laid  down  in 
the  ease  of  In  re  ChUes,  22  WaU.  167,  22  L. 
£d.  S19,  where  punishment  for  contempt  is 
employed  to  compel  the  performance  of  aome 
act  or  duty  required  of  the  respondent  hy  the 
court,  it  most  appear  not  only  that  he  refuses 
to  obey,  but  also  that  it  is  in  his  power  to 
obey,  and  where  an  order  is  made,  an  at- 
tempt to  punish  for  contempt  in  disr^j^d 
of  it  before  it  is  made,  is  **  em  post  facto 
legislation  and  judicial  enforcement  at  the 
same  moment."  Where  the  assignee  for  the 
benefit  of  creditors,  in  explaining  his  failure 
to  turn  over  a  certain  balance  to  the  trustee, 
stated  that  he  had  retained  part  of  the  said 
balance  as  his  commission  as  assignee  in  re- 
liance upon  the  belief  that  he  was  entitled 
to  that  amount,  that  he  had  used  the  money 
believing  it  to  be  his  and  had  none  of  it  left, 
that  he  Is  a  man  of  no  means  and  is  unaUe 
to  raise  money  to  pay  the  sum  into  eourt, 
and  that  the  remainder  of  the  balance  was 
paid  to  his  attorneys  for  their  professional 
serrioes  rendered  to  him  as  assignee,  and  that 
he  is  unable  to  pay  over  such  sum  for  the 
reasons  thus  stated,  the  court  will  not  compel 
an  impossibility  whether  the  inability  to  do 
the  thing  required  may  be  in  consequence  of 
the  respondent's  own  fault  arising  from  a 
misconception  of  his  rights^  or  committed 
before  the  court  took  jurisdiction  of  the  mat- 
ter, because  there  would  be  no  way  of  en- 
forcing such  mandate  of  the  court  but  im- 
prisonment from  which  there  could  be  no 
prospect  of  relief  but  by  reiteration  of  tiie 
same  facts,  which  would  be  unavailing. 
Sinsheimer  ▼.  Simonson  (C.  €.  A.,  6th  Cir.T» 
6  Am.  B.  R.  537,  107  Fed.  898. 

17.  Matter  of  McNaught  (D.  C,  Hass.),  35 
Am.  B.  R.  609.  225  Fed.  511. 

18.  In  re  Cnmminrrs  (D.  C,  Pa.),  20  Am.  B. 
R.  130,  186  Fed.  1020;  Gavilan  ▼.  Lugo  (D.  C, 
Porto  Rico),  39  Am.  B.  R.  326,  0  P.  R.  Fed.  844; 
Matter  of  Myerson  (D.  C,  Pa.),  42  Am.  B.  R. 
837,  253  Fed.  510. 

Bare  denial  of  ability. — If  he  cannot  pay, 
and  if  this  inability  is  the  result  of  his  own 
criminal  act,  he  may,  of  course,  be  punished 
by  the  criminal  law,  although  no  civil  remedy 
may  be  ayailable  in  the  situation.  Even  tt 
he  has  misappropriated  the  money,  the  court 
has  not  the  power  to  imprison  him  in  a  pro- 
ceeding for  contempt;  for  this  would  deprire 
him  of  his  constitutional  right  to  submit  the 
charge  of  misappropriation  to  a  Jury  in  the 


proper  criminal  court,  and  wooU  dtprin 
Aim,  also  of  the  insq^eniUe  ri|^t  to  bi 
exempt  from  imxMrisonment  for  sneh  sa  of- 
fense until  he  shall  haye  teen  lawfully  eos- 
▼icted.  And  it  is  also  true  that  hs  euad 
be  imprisoned  in  a  proceeding  for  eontoBptr 
if  for  any  other  reason  lie  cannot  prato 
the  money;  for  the  court  cannot  impnan 
as  a  nunishment.  It  can  only  impriMs  to 
compel  obedience  to  its  order.  But  with  n 
order  to  pay  in  force  against  him^  and  vi^ 
the  need  to  overcome  the  presumption  of  hi* 
ability  to  comply,  it  will  no  doubt  happen  it 
times  that  a  bankrupt  may  fail  to  meet  tke 
burden  of  proof,  and  may  be  obliged  to  go  to 
jail  until  he  ss^sfies  the  court  that  lie  m 
telling  the  truth  when  he  plesded  pofoty. 
Certai&ily  his  bare  denial  of  present  sbili^ 
to  pay  may  be  properly  regarded  with  m- 
picion,  and  he  may  be  required  to  satisfy  the 
court  with  deamess  that  obedience  to  the 
order  is  wholly  beyond  his  power.  8aeh 
situations  must  be  dealt  with  as  tbcy  ariia 
No  general  rule  can  be  laid  down,  and  etch 
case  must  stand  upon  its  own  facta.  la  n 
Marks  (D.  C,  Pa.),  2»  Am.  B.  B.  Oil,  17« 
Fed.  1018;  if  evidoice  shows  denial  to  he 
false  or  fraudulent,  bankrupt  should  be  cob- 
ndtted.  Hatter  of  Kramer  A  Mu^nick  (D. 
C,  Pa.)»  81  Am.  B.  R.  626,  210  Fed.  9n. 

Denial  of  possession  laaufildeBt— When, 
upon  the  application  of  the  trustee  to  coupd 
a  director  m  a  bankrupt  corporation  to  turn 
OTer  assets,  testimony  was  taken  upon  which 
the  referee  found  that  sudi  director  wis  cds- 
cealine  a  certain  sum  which  he  ordered  to  hi 
turned  oyer  to  the  trustee,  and  no  attenit 
was  ever  made  to  reriew  such  order,  the  ai* 
davit  of  the  director  den^ng  that  he  e*v 
had  such  sum,  without  other  ezplanatioB,  i> 
cot  a  sufficient  defense  to  an  application  to 
punish  him  for  contempt  for  failmg  to  ohv 
the  turn-over  order.  In  re  Weber  Go.  (C  C 
A.,  2d  Cir.),  29  Am.  B.  R.  217,  20O  Fed.  40i 

19.  Matter  of  Stem  (D.  a,  N.  J.),  32  Am. 
B.  R,  281,  215  Fed.  979. 

80.  In  re  Cole  (C.  C.  A.,  1st  Cir.),  20  Ab. 

B.  R.  761,  163  Fed.  180.  90  a  G  A.  50;  b 
re  Goodrich  (C.  C.  A.,  1st  Cir.),  25  Am.  B.  B. 
787,  184  Fed.  5;  In  re  Soloway  &  Kato  (IX 

C,  Conn.),  28  Am.  B.  R.  225,  195  Fed.  100; 
Freed  v.  Central  Trust  Co.  (Q  C  A.  7th 
Cir.),  33  Am.  B.  R.  64,  215  Fed.  873,  holdiaf 
that  the  evidence  must  dearly  demoBStntt 
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pzesvunption  that  he  still  has  it,  but  the  presumption  may  be  rebutted  by 
proof  of  a  subsequent  disposition.^  The  settled  rule  is  that,  when  property 
of  a  bankrupt  estate  is  traced  to  the  possession  of  one  who  receives  it  upon  the 
eve  of  the  bankruptcy  of  its  owner,  it  is  presumed  that  it  remains  in  his  posses- 
sion or  under  his  control  until  he  satisfactorily  accounts  to  the  court  of  bank- 
ruptcy for  its  disposition  or  disappearance;  that  the  burden  is  upon  him  to 
satisfactorily  so  account  for  it;  and  that  he  cannot  escape  an  order  for  its 
surrender  by  simply  denying  under  oath  that  he  has  it,  or  that  it  is  the  prop- 
erty of  the  bankrupt  estata^  This  is  a  presumption  of  fact,  varying  in  weight 
witii  the  circumstances  of  each  particular  case.^  The  burden  is  upon  the 
bankrupt  to  satisfactorily  account  for  the  nou'-production  of  property,  in 
assnming  which,  however,  he  is  entitled  to  the  benefit  of  a  reasonable  doubt.^ 
The  bankrupt  cannot  escape  an  order  for  the  surrender  of  such  property  by 
merely  denying  upon  oath  that  he  has  it  in  his  possession  or  under  his  control ; 
it  is  still  the  duty  of  the  referee  and  of  the  court,  if  satisfied  beyond  a  reason- 
able doubt  *^  that  such  property  is  in  his  possession  or  under  his  control,  to 


a  present  ability  and  wilfal  refusal  to  obey; 
citing  Samel  t.  Dodd  (C.  C.  A..  6th  Cir.),  16  Am. 

B.  R.  103,  142  Fed.  «8;  Stuart  t.  Reynolds  (C. 

C.  A.,  5tli  Cir.),  29  Am.  B.  R.  412.  204  Fed.  709. 
The  power  to  panish  for  ooBtcmpt  shovld  be 

eaatioatly  exerelsed,  and  in  cases  only  where 
wilfal  disobedience  by  the  bankrupt  is  prored 
beyond  a  reasonable  doubt,  as  in  criminal 
cases.  Where  the  disobedience  charged  is  dis- 
obedience to  the  orders  of  a  referee  directing 
the  bankrupt  to  pay  money  to  the  trustee,  the 
better  practice  is  to  direct  the  bankrupt  to  be 
brought  before  the  Judge  for  a  further  examina- 
tion upon  petition  as  to  whether  or  not  he  has 
made  a  full  disclosure  of  the  facts.  In  re  Mc- 
Cormick  (D.  C,  N.  Y.).  8  Am.  B.  R,  840.  97 
Fed.  066.  Contempt  proceedings  are  quoH 
criminal  In  their  nature  and  it  should  be  made 
dearly  to  appear  that  the  persons  charged 
knowingly  and  wilfully  disregarded  or  set  at 
defiance  the  order  of  the  court.  Subkinsky  t. 
Bodek  fC  C  A.,  8d  Cir.),  22  Am.  B.  R.  099.  172 
Fed    840 

_ 81.  Matter  of  Heyma^  (D.  C,  Pa.),  84  Am. 
B.  R.  106.  225  Fed.  1000;  Matter  of  Bdelman 
<D.  C,  Md.),  42  Am.  B.  R.  220,  251  Fed.  429. 

PreevBiptioiis.— The  fact  that  a  bankrupt  had 
goods  or  money  in  his  possession  at  the  time 
of  his  bankruptcy  which  he  failed  to  turn  over 
to  his  trustee  does  not  of  itself  Justify  o  find- 
ing, in  contempt  proceedings,  that  he  had  the 
same  goods  in  his  possession  nearly  a  year 
afterwards.  Matter  of  Blias  (D.  C,  N.  Car.),  89 
Am.  B.  R.  441,  240  Fed.  448. 

88.  Oarilan  ▼.  Lugo  (D.  C.  Porto  Rico.).  89 
Am.  B.  B.  826.  9  P.  R.  Fed.  844;  In  re  Meier 
(C.  C.  A.,  8th  Cir.),  25  Am.  B.  R.  272,  182  Fed. 
T90;  Mueller  t.  Nugent.  184  U.  8.  1.  40  L.  Ed. 
400,  7  Am.  B.  R.  224;  Boyd  ▼.  Gluckllsh  (C.  C 
A.,  8th  Or.),  8  Am.  B.  R.  803,  116  Fed.  135-143, 
08  C.  C.  A.  451;  Schweer  t.  Brown  (C.  C.  A.,  8th 
Cir.),  12  Am.  B.  R.  178,  130  Fed.  828,  64  C.  C. 

A.  574;  Matter  of  Dixon  (D.  C.  Mass.),  85  Am. 

B.  R.  482,  224  Fed.  624;  In  re  Salkey,  Fed.  Cas. 
Nos.  12,253  ond  12,254.  The  principle  there 
stated  is  sound,  absolutely  Indispensable  to  the 
practical  enforcement  of  the  bankruptcy  law. 
and  it  is  the  law  of  this  circuit.  In  re  Richards 
(D.  C,  Ark.),  25  Am.  B.  R.  176.  183  Fed.  501. 

An  order  of  m  referee  adjudging  that  m  bank- 
rapt  turn  over  eertain  property  to  his  trustee 
is  a  eonelnslTe  determination  that  at  the  time 
such  order  was  made  the  bankrnpt  was  in 
possession  of  the  property  directed  to  be  turned 
over,  and  the  time  for  review  havlnf;  expired, 
the   bankrupt  is   estopped   from    denying   such 


fact  upon  a  motion  to  punish  him  for  eon- 
tempt  for  refusing  to  obey.  The  only  issue 
open  to  the  respondent  in  such  case  is  to  show 
what  he  had  done  with  the  property  since  the 
date  of  the  order.  In  re  Frankel  (D.  C,  N.  Y.), 
20  Am.  B.  R.  920,  184  Fed.  589. 

Upon  what  attadunent  mast  rest.— An 
order  to  compel  a  bankrnpt  to  pay  over 
assets  which  he  has  concealed  may  be  wholly 
based  upon  the  antecedent  condition  of  facts 
existing  at  the  time  of  the  petition  in  bank- 
ruptcy; but  an  attachment  for  contempt  for 
non-compliance  with  the  order  must  rest  upon 
conditions  as  the  time  of  commitment,  which 
is  justified  only  by  a  finding  of  a  present 
mental  attitude  of  contumacy.  Matter  of 
Hevman  (D.  a.  Pa.),  84  Am.  B.  R,  108,  285 
Fed.  1000. 

aa.  In  re  Nisenson  (D.  C,  N.  J.),  24  Am. 
B.  R.  915,  188  Fed.  912;  Power  v.  Fuhrman 
(a  a  A.,  9th  dr.),  34  Am.  B.  R,  418,  220 
Fed.  787. 

M.  Power  ▼.  Fuhrman  (0.  C.  A.,  9th  Cir.), 
84  Am.  B.  R.  418,  220  Fed.  787;  In  re  Nisen- 
son (D.  C  N.  J.),  24  Am.  B.  R.  915,  182 
Fed.  912;  Matter  of  Chavkin  (C.  C.  A.,  2d 
ar.),  41  Am.  B.  R,  36,  249  Fed.  342, 

%5.  Reasonable  doubt  of  ability  to  restore 
should  relieve  bankrupt  of  contempt.  In  re 
Dickens  (D.  G.  Ala.),  23  Am.  B.  R.  660,  175 
Fed.  808.  And  see  In  re  Marks  (D.  a.  Pa.). 
23  Am.  B.  R.  911,  176  Fed.  1018. 

Test  oif  ability.— Upon  a  petition  for  an 
order  directing  a  bankrupt  to  turn  over  prop- 
erty, the  test  is  whether,  by  a  fair  prepon- 
derance of  the  testimony,  it  appears  tnat  the 
bankrupt  has  assets  which  have  not  been 
turned  over,  and  the  court  need  not  be  satis- 
fied beyond  any  reasonable  doubt  that  the 
property  is  in  fact  in  the  bankrupt's  pos- 
session. Matter  of  Dixon  (D.  C,  Mass.), 
35  Am.  B.  R.  482,  224  Fed.  624. 
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order  him  to  surrender  it  to  the  trustee  and  to  enforce  tiiat  order  by  oonfine- 
ment  as  for  contempt.^  Repeated  refusals  to  explain  or  account  for  tiie 
disappearance  of  the  properly  ordered  to  be  turned  over  may  lead  to  a  belief 
that  such  property  is  in  the  bankrupt's  possession  or  control,"  but  the  mle 
should  not  be  applied  irrespective  of  ^e  circumstances  of  the  partieolir 
case.^  The  power  to  punish  for  a  disobedience  of  an  order  to  turn  over  aaaeU 
should  not  be  exercised  in  doubtful  cases.^  Where  the  bankrupt  changes  his 
mind  and  subsequently  testifies  truthfully^  he  ought  not  to  be  punished  for 
contempt.*' 

b.  Uflbehavior. —  Subdivision  2  dearly  refers  to  any  act  or  omission  at  i 
session  of  the  referee  court  or  near  its  place  of  sitting,  amounting  to  dis- 
respect or  contumacy.  No  accurate  definition  of  the  word  ''misbehave"  is 
possible.^^  But  it  must  be  during  a  hearing,  or,  if  not,  in  the  presence  of 
the  referee,  amount  to  an  obstruction  of  the  hearing.  This  contempt  mty 
be  committed  by  any  person.** 

c.  Contempts  by  witnesses."— (l)  Ik  gsnxbal. —  Subdivisions  3  and  4  sajh 
plement  subdivision  1.  Subpoenaes  are  writs.  N^lect  to  produce  "nnj 
pertinent  document"  in  response  to  subpoena  is  a  contempt.^  Befosal  to 
appear  after  being  subpoenaed  is  equally  so.*^  A  bankrupt  who  has  no  excose 
or  explanation  to  make  as  to  his  repeated  disobedience  of  orders  of  a  referee 
in  bankruptcy  to  appear  for  examination  and  to  produce  his  books  of  acoount. 
will  be  committed  for  contempt  upon  the  certificate  of  the  referee."  But  a 
witness  cannot  be  adjudged  guilty  of  contempt  where  he  has  neither  been 
tendered  witness  fees,   nor  served  with   a   subpoena   duces  teeumV    The 


26.  In  re  Shacbter  (D.  C,  Ga.)>  0  Am.  B.  It. 
499,  119  Fed.  1010;  Boyd  y.  Glucklich  (C.  C.  A., 
8th  Cir.),  8  Am.  B.  R.  393,  U6  Fed.  131;  In  re 
Greenberg  (D.  C,  N.  Y.),  0  Am.  B.  B.  840,  106 
Fed.  496;  In  re  Bchleslnger  (C.  C.  A.,  2d  Cir.), 
4  Am.  B.  R.  361,  42.  C.  C.  A.  207,  102  Fed.  117; 
In  re  DeueU  (D.  C,  Mo.),  4  Am.  B.  R.  60,  100 
Fed.  638;  In  re  Mayer  (D.  C,  Wli.),  3  Am.  B. 
R.  533,  98  Fed.  839;  In  re  McCormick  (D.  C. 
N.  Y.),  3  Am.  B.  R.  340,  97  Fed.  666;  Matter  of 
Stavrahn  (C.  C.  A.,  2d  CirJ,  23  Am.  B.  R.  1<», 
174  Fed.  830;  In  re  KraU  (D.  C,  Conn.),  24  Am. 
B.  R.  941,  182  Fed.  191 ;  In  re  Greenberg  &  Bro. 
(D.  C,  N.  Y.).  24  Am.  B.  R.  948,  179  Fed.  413; 
In  re  Llppman  (D.  C.  N.  Y.).  25  Am.  B.  R.  874, 
184  Fed.  661;  Matter  of  Krichenaky  (D.  C,  Pa.), 
84  Am.  B.  R.  362,  219  Fed.  347;  Matter  of 
Marquette.  Jr.,  Inc.  (C.  C.  A.,  2d  Cir.),  42  Am. 
B.  R.  655,  254  Fed.  419. 

27.  In  re  Levy  (C.  C.  A.,  2d  Clr.),  15  Am.  B. 
R.  166,  142  Fed.  442;  In  re  Niaenson  (D.  C, 
N.  J.),  24  Am.  B.  R.  915,  182  Fed.  912;  Matter  of 
Dixon  (D.  C,  Mass.),  85  Am.  B.  R.  482,  224  Fed. 
624. 

"I  dent  know/'  "I  dont  remember."— Such 
answers  do  not  conceal  the  falsehood  they  are 
Intended  to  hide.  In  re  Meier  (C.  C.  A.,  8th 
Cir.).  25  Am.  B.  R.  272,  182  Fed.  799;  In  re 
Richards  (D.  C,  Ark.),  26  Am.  B.  R.  176,  183 
Fed.  601. 

28.  In  re  Davidson  (D.  C,  R.  I.).  16  Am.  B. 
R.  337,  143  Fed.  678. 

89.  Samel  v.  Dodd  (C.  C.  A.,  6th  Cir.),  16  Am. 
B.  R.  163,  142  Fed.  68;  In  re  Gordon  (D.  C, 
N.  Y.),  21  Am.  B.  R.  290,  167  Fed.  239;  In  re 
Rogowaki  (D.  C,  Ga.),  21  Am.  B.  R.  663,  166 
Fed.  165. 

Order  based  on  Alternntlve  finding. — An  order 
to  turn  over  property,  which  the  bankrupt  has 
failed  to  deliver  to  his  trustee,  based  on  an 
alternative  finding  that  the  bankrupt  has 
either  the  property  or  the  money  received  from 
the  sale  thereof,  cannot  be  made  the  basis  of 
an  order  of  commitment  for  contempt  for  failure 
to  comply  therewith.  Matter  of  Ellas  (D.  C, 
N.  Car.),  89  Am.  B.  R.  441.  240  Fed.  448. 


30.  Recantation  of  false  teatimooj.— Ai  a 

general  rule,  in  cases  in  which  the  baakni|t 
has  begun  by  giving  even  intentionallj  fatw 
testimony,  if,  during  the  course  of  the  atne 
examination,  he  chimges  his  mind  and  itiisf 
fies  tnithfuUy,  he  ought  not  to  be  pniiiBhed 
for  contempt.  In  exceptional  cases,  or  is 
cases  where  the  recantation  does  not  take 
place  until  adjourned  dates,  and,  in  tbt 
meanwhile,  because  of  his  falao  testioMiay  asj 
injury  has  happened  to  the  estate,  a  differ- 
ent conclusion  may  be  reached.  Matter  of 
Gordon  (D.  a,  N.  Y.),  21  Am.  B.  a  MO, 
167  Fed«  239.  See  also  In  re  Wiesebrook  (D- 
C.  N.  Y.),  26  Am.  B.  R.  745,  188  Fed.  757. 

31.  Consult  Blight  y.  Fisher,  Fed.  Cka. 
1,542;  U.  S.  V.  Carter,  Fed.  Qw.  4,740; 
Sharon  v.  Hill,  24  Fed,  726.  See  also  A& 
B.  R.  Dig.,  S  1163. 

32.  The  statute  does  not  limit  coateBp< 
proceedings  to  the  bankrupt  only  but  is- 
eludes  any  ''person."  Matter  of  BroHteis 
(Ref.,  N.  Y.),  24  Am.  B.  R.  524. 

38.  See  also  Aul  B.  R.  Dig.,  §  1165. 

34.  In  re  Fixen  &  Co.  (D.  C,  GsL),  %  A& 

B.  R.  822,  96  Fed.  748;  In  re  Howard  (D. 

C,  CaL),  2  Am.  B.  R.  582,  95  Fed.  41S. 
See  also  Am.  B.  R.  Dig.,  {  1164. 

39.  In  re  Ellerbe,  13  Fed  530;  In  re  Spof- 
ford,  62  Fed  443. 

36.  Matter  of  Sorkin  (D.  C,  N.  Y.),  » 
Am.  B.  A.  637,  166  Fed.  83L 

37.  In  re  Johnson  v.  Knox  Lumber  On. 
(C.  C.  A..  7th  Cir.),  18  Am.  B.  R.  50,  151 
Fed.  207. 
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emphasis  laid  upon  '^  pertinent "  should  be  noted.  ^'  Befuse  '^  heie  probably 
includes  ''  n^leet"  The  restriction  stated  in  the  proviso  clause  is  important. 
A  referee's  subpoana  is  really  the  district  court's  in  effect^  and,  therefore, 
reaches  as  far  as  one  issued  in  a  case  pending  in  such  court.  So,  it  is  thought, 
of  a  mere  order  to  appear,  even  if  issued  by  the  referee.  Such  a  subpoena  or 
order  may  be  effective  outside  the  judicisd  district,  if  the  residence  of  the 
witness  is  not  more  than  one  hundred  miles  away;^  but  the  witness  cannot 
be  compelled  to  appear  before  a  referee  outside  of  the  State  in  which  such 
witness  resides.*^  If  the  party  summoned  is  the  bankrupt  he  may  be  ordered 
to  appear  if  his  residence,  whether  in  the  district  or  tiie  State,  is  no  more 
than  one  hundred  and  fifty  miles  away.^  The  proviso  that  no  person  shall  be 
required  to  attend  as  a  witness  before  a  referee  at  a  place  outside  of  the 
place  of  his  residence  does  not  limit  the  general  provisions  of  the  United 
States  revised  statutes  relating  to  the  taking  of  depositions  and  the  attendance 
of  witnesses.** 

(2)  ''  SuBPOBNAED." —  The  connection  between  this  word  and  the  last  clause 
of  subsection  a  seems  close.  A  witness  who  refuses  to  appear  may  excuse 
himself  in  commitment  proceedings  if  his  lawful  mileage  and  fee  for  one  day's 
attendance  was  not  paid  or  tendered  him.^  The  subsequent  attempt  to  purge 
themselves  of  contempt,  by  offering  themselves  for  examination  should  be 
considered  in  the  infliction  of  punishment^ 

(3)  Rbfttsal  to  bb  swobn  OB  TO  TB8TIFT. —  This  is  as  much  a  contempt 
as  refusal  to  appear.  A  bankrupt  who  leaves  the  o£Sce  of  the  referee  before 
the  completion  of  his  testimony  may  be  punished  for  contempt^  The  refusal 
of  a  witness  to  answer  questions  because  of  their  incriminating  nature  is 
discussed  elsewhere.^  After  having  taken  the  oath,  as  required,  a  refusal  to 
answer  questions  at  all  subjects  the  witness  to  punishment  for  contempt  for 
a  refusal  ''to  be  examined  according  to  law.^  A  witness  who  persists  in 
using  insulting  and  offensive  language,  not  responsive  to  the  questions  put 
to  him,  and  entirely  irrelevant,  should  be  punished  for  contempt.*^  The 
authorities  are  uniform  that  intentionally,  testifying  falsely  or  vaguely  and 
contradictorily,  constitutes  a  contempt  of  court  under  this  section.^    Where 


S8.  See  R.  S.,  I  876.  Consult  In  re  Hem- 
street  (D.  C,  la.),  8  Am.  B.  R.  760,  117 
Fed.  668. 

88.  In  re  Cole  (D.  C,  Me.)>  13  Am.  B.  R. 
300,  133  Fed.  414.  See  also  Am.  B.  R.  Dig. 
I  49. 

40.  Compare  under  %  7. 

41.  Matter  of  Washington  Steel  &  Bolt  Co. 
(D.  C,  Wash.),  32  Am.  B.  R.  153,  210  Fed. 
084. 

48.  For  the  mileage  and  fee,  see  R.  S.,  %% 
848,  840,  and,  if  in  certain  of  the  Western 
States,  Act  of  August  3,  1802. 

48.  In  re  Farkas  (D.  C,  N.  Y.),  30  Am. 
B.  R.  337,  204  Fed.  343. 

44.  In  re  Vogel,  5  N.  B.  R.  303,  Fed.  Cas. 
16,084. 

48.  See  Bankr.  Act,  |  7. 

48.  In  re  Gitkin  (D.  C,  Pa.),  21  Am.  B. 
R.  113,  164  Fed.  71. 

47.  Ohio  Valley  Bank  v.  Mack  (D.  C, 
Ohio),  20  Am.  B.  R.  010,  022,  163  Fed.  165. 

48.  In  re  FeUerman  (D.  C,  N.  Y.),  17  Am. 
B.  R.  785,  140   Fed.  244;   Matter  of  Bick 


(C.  C,  N.  Y.),  10  Am.  B.  R.  68,  165  Fed. 
008;  Matter  of  Gordon  (D.  C,  N.  Y.),  21 
Am.  B.  R.  200,  167  Fed.  230;  Matter  of  Schul- 
man  (D.  C,  N.  Y.),  21  Am.  B.  R.  288,  167 
Fed.  237;  Matter  of  Singer  (D.  C,  Pa.),  23 
Am.  B.  R.  28,  174  Fed.  208;  Matter  of  Bron- 
stein  (Ref.,  N.  Y.),  24  Am.  B.  R.  624. 

Refusal  to  make  direct  answers.— Where 
a  bankrupt,  under  examination  before  a  ref- 
eree, persistently  answers  "I  don't  know" 
to  questions  about  his  property,  which  he 
must  and  evidently  does  know,  and  could 
answer  fully,  he  refuses  "to  be  examined 
according  to  law,"  and  is  guilty  of  ''con- 
tempt" within  the  meaning  of  section  41-a, 
and  punishable  thereunder.  In  re  Gitkin 
(D.  d.  Pa.),  21  Am.  B.  R.  113,  164  Fed.  71. 
Where  a  banJcrujpt,  under  examination  before 
the  referee,  persistently  evaded  making  direct 
answers  to  questions  oonoeming  the  recent 
sale  of  a  house,  about  which  he  could  not 
have  been  ignorant,  and  it  becomes  necessary, 
because  of  such  conduct,  to  suspend  the  eoc- 
amination,  he  will  be  committed  to  jail  lor 
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a  bankrupt's  whole  examination  is  a  perfectly  transparent  case  of  duplicity, 
intentional  evasion  and  refusal  to  make  any  explanation  of  the  facts  connect^ 
with  his  bankruptcy,  under  the  pretense  of  ignorance  imd  stupidity,  and  he 
manifests  a  deliberate  determination  to  conceal  aU  the  material  facts  within 
his  knowledge,  an  order  adjudging  him  guilty  of  contempt  of  court  and 
conunitting  him  to  jail  will  be  affirmed.^  Likewise  where  a  bankrupt  on  his 
examination  before  the  referee  gives  wilful  false  testimony  as  to  his  property, 
he  may  be  summarily  punished  for  contempt  by  the  district  judge.^ 


m.  PHACTICS  AND  FUNIJ 

a.  In  ^neral.—  This  section  makes  it  plain  that  the  power  to  commit  for 
contempt  before  a  referee  was  not  conferred  upon  the  latter  but  was  conferred 
on  the  judge  of  the  court  of  bankruptcy  before  whom  the  matter  must  be 
certified  in  accordance  with  its  provisions ;  and  in  order  that  the  court  may 
take  cognizance  of  the  offense  and  punish  the  offender,  he  must  be  proceeded 
against  strictly  in  accordance  with  the  mode  pointed  out  by  the  bankruptcy 
act,  and  any  deviation  from  that  procedure  the  bankrupt  may  take  advanta^ 
of  on  a  motion  to  dismiss  the  proceedings.  The  statutory  procedure  being 
full  and  complete  must  be  strictly  followed  and  a  failure  to  do  so  will  he 
fatal." 

b.  Votioe  to  person  charged. —  The  person  charged  with  contempt  for  f ailiue 
to  comply  with  an  order  of  the  referee  should  not  be  punished  before  he  is 
given  an  opportunity  to  prove  his  inability  to  do  so,®  He  should  have  notice 
of  the  motion  to  punish  him  for  such  disobedience  and  have  his  day  in 
court,"  and  the  fact  that  the  bankrupt,  upon  proceedings  for  contempt,  is 
allowed  to  be  cross-examined  does  not  cure  the  defect  of  want  of  notice.** 


eontempt.    In  re  Singer  (D.  C,  Pa.),  23  Am. 
B.  R  28,  174  Fed.  208. 

Testifying  falsely  on  hearing  before  ref- 
eree.—  Evidence  on  motion  to  punish  a  wit* 
ness  for  contempt  held  to  sustain  a  finding 
that  his  conduct  was  contemptuous  In  testi- 
fying falsely  in  a  proceeding  wherein  an  en- 
deavor was  made  to  show  that  a  sale  by 
banlcrupt  of  a  stock  of  goods  a  few  days  be- 
fore bankruptcy  was  collusive,  and  that  he 
should  be  punished  therefor.  In  re  Michaels 
(D.  C,  N.  Y.),  28  Am.  B.  R.  38,  194  Fed. 
652. 

49.  Matter  of  Scbulman  (C.  C.  A.,  2d  Clr.), 
23  Am.  B.  R.  809.  177  Fed.  101;  United  BUtes 
v.  Appel  (D.  C,  N.  Y.),  31  Am.  B.  R.  154,  2U 
Fed.  405;  Matter  of  Shear  (D.  C,  N.  Y.),  82 
Am.  B.  U.  833,  188  Fed.  677;  Matter  of  Uosen- 
blum  (D.  C,  Mo.),  45  Am.  B.  R.  384,  Fed. 

so!  Matter  of  Shear  (D.  C,  N.  T.),  82  Am.  B. 
R.  833,  188  Fed.  677. 

61.  In  re  Gitkin  (D.  C,  Pa.),  21  Am.  B.  R.  113, 
164  Fed.  71. 

The  difference  In  the  Issues  of  a  tnrnover 
proceeding  and  a  contempt  proceeding  and  the 
dependence  of  the  latter  upon  the  former  com- 
pel their  separate  consideration  and  determina- 
tion. Frederick  ▼.  Silverman  (C.  C.  A.,  3d  dr.), 
42  Am.  B.  R.  24,  250  Fed.  75. 

62.  In  re  Hausman  (C.  C.  A.,  2d  Clr.),  10  Am. 
B.  R.  64,  121  Fed.  084;  In  re  Cole  (C.  Cf.  A.,  let 
Cir.),  16  Am.  B.  R.  302.  144  Fed.  392;  First 
Nat'l  Bank  of  Biddeford  v.  Cole  (C.  C.  A.,  let 
Cir.),  16  Am.  B.  R.  302.  144  Fed.  802. 

68.  In  re  Cole  (C.  C.  A.,  1st  Clr.),  20  Am. 
B.  R.  761.  163  Fed.  180;  In  re  Rosser  (C.  C. 
A.,  8th  Clr.),  4  Am.  B.  R.  153,  101  Fed.  562; 
revg.  2  Am.  B.  R.  746,  06  Fed.  308;  In  re 
Stavrahn  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
168,  174   Fed.   830;   In   re  Hausman    (C.   C.   A.. 


2d  Cir.),  10  Am.  B.  R.  64,  14  Fed.  984;  In  n 
Baum  (C.  C.  A.,  8th  Cir.) ,  22  Am.  B.  R.  2N, 
180  Fed.  410.  See  also  Amc  B.  R.  Dig.  ff 
1171,  1172. 

Entitled  to  healing.-— Where  a  perton  bu 
been  duly  ordered  to  pay  ov«r  to  &ie  tnuAm 
money  found  to  he  due  the  estate  and  he  fiils 
to  do  so,  he  is  neverthelees  entitled  to  b« 
heard  on  the  question  whether  he  dioeld  be 
committed  to  jail  for  such  failure,  sad  an 
em  parte  order,  judging  him  in  contempt,  <rf 
the  application  for  whidi  he  had  no  notife 
stating  when  or  where  such  applieatioB  wosld 
be  made,  will  be  reversed.  Matter  of  BsB»i 
Mfg.  Ck>.  (a  a  A.,  2d  Cir.),  25  Am.  B.  B. 
497,  183  Fed.  298.  Where  an  order  reqairisf 
a  bankrupt  to  turn  over  property  to  hia  tnir 
tee  was  based  upon  alleged  disclosures  of  tbe 
bankrupt  when  under  examination  prior 
thereto,  without  notice  to  him  that  hb  ex- 
amination was  to  be  used  against  him,  sb4 
upon  further  testimony  taken  without  no- 
tice to  him  and  without  giving  him  an  oppor- 
tunity to  appear  and  cross-examine  the  wit- 
nesses, he  being  in  fact  detained  elsewhere 
by  order  of  the  referee  at  the  instance  of 
the  trustee  while  such  testimony  was  beiag 
taken,  such  order  deprived  the  bankrupt  of 
his  legal  rights  and  should  be  annulled.  Is 
re  Frank  (C.  C  A.,  Sth  Cir.),  25  Am.  &  B. 
486,  182  Fed.  794. 

64.  In  re  Rosser   (a  a  A.,  Sth  CSr.).  4 
Am.  B.  R.  153,  101  Fed.  562. 
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0.  The  oertifloate  of  the  referee.-— The  judge  alone  can  punish  for  a  con* 
tempt  committed  before  the  referee.^  He  is  notified  of  the  contempt  by  a 
certificate  signed  and  usually  prepared  by  the  referea^  The  certification  of 
the  record  to  the  district  judge  is  not  a  jurisdictional  condition  but  only  a 
matter  of  procedure,  and,  the  court  having  power  under  section  sixteen,  sub- 
division two,  to  punish  persons  for  contempts  committed  before  referees  an 
order  committing  a  person  for  contempt,  granted  without  such  certification, 
is  not  subject  to  collateral  attack  by  habeas  corpus^^  This  certificate  must 
give  ^^  the  facts  "  and  show  the  commission  of  one  of  the  contempts  enumerated 
in  subdivision  a.  The  certificate  slould  be  filed  with  the  clerk  of  the  court. 
Where  a  referee  rules  that  certain  evidence  is  improper  he  may  refuse  to 
certify  the  matter  for  contempt  proceedings  to  the  judge.*^  The  certificate 
is  not  binding  upon  the  bankruptcy  court  nor  does  it  conclude  the  court's  action 
in  any  wajr.*® 

d.  Fleadmgr  and  evidenee.^— On  the  filing  of  the  referee^s  certificate,  the 
matter  is  customarily  brought  up  on  petition  and  order.  If  by  petition,  the 
facts  stated  should  bring  it  clearly  widiin  subdivision  a,  and  the  order  should 
he  in  the  nature  of  an  order  to  show  cause.^^  A  petition,  alleging  in  substance 
that  bankrupts  during  their  examination  knowingly  and  wilfully  committed 
perjury  on  many  occasions,  does  not  state  a  case  of  contempt  under  this 
section.®  A  copy  of  the  petition  should  be  served  with  the  order.  Attach- 
ment may  also  be  asked,  and,  in  exceptional  cases,  granted.^  Although, 
perhaps,  the  bankrupt  or  person  charged  with  contempt  need  not  plead, 
it  is  often  advantageous  to  set  out  the  defense  in  a  definite  manner  so  that 
the  court  may  pass  on  it  intelligently  with  a  view  of  bringing  the  issues 
elearly  before  the  appellate  tribunal.  This,  of  course,  should  not  be  allowed 
to  permit  unnecessarily,  one  set  of  pleadings  after  another,  or  in  any  way  to 


65.  Bmith  v.  Bdford  (€.  C.  A.,  Cih  dr.), 
6  Am.  B.  R.  291,  106  Fed.  66S;  Bank  of 
Ravenswood  y.  Johnson  (C.  C.  A.,  4th  Cir.), 
le  Am.  B.  R.  206,  143  Fed.  463;  In  re  Oit- 
kin  (D.  C,  Pa.),  21  Am.  B.  R.  113,  164  Fed. 
71,  holding  that  a  witness  may  not  be  pun- 
iflhed  for  eontempt  before  a  referee  unless  the 
matter  Is  certified  to  district  judge,  as  re- 
quired by  this  section. 

66.  In  re  Salkey,  Fed.  Cas.  12,264;  In  re 
Oraves,  20  Fed.  60;  Ohio  VaUey  Bank  Go. 
T.  Mack  (D.  €.,  Ohio),  20  Am.  B.  R.  010, 
163  Fed.  166;  In  re  Wieeebrock  (D.  C,  K. 
Y.),  26  Am.  B.  R.  746,  ISS  Fed.  767. 

A  referee  has  the  right  to  enter  an  order 
directing  the  bankrupt  to  surrender  to  the 
trustee  any  money  or  property  which  he  has 
found  to  be  in  iJie  possession  or  under  the 
control  of  the  bankrupt,  opportunity  haying 
been  given  to  such  bankrupt  to  be  heard 
upon  this  question;  upon  the  refusal  or 
B^eet  of  the  bankrupt  to  obey  the  ordor 
thus  made,  the  referee  may  enter  upon  the 
record  the  fact  of  Buch  disobedience,  and  the 
fact  that  the  bankrupt  is  therefore  in  con- 
tempt of  court;  the  facts  must  then  be  certi- 
fied to  the  district  judge,  who  will  then  deal 
with  the  question  as  if  the  case  had  originally 
arisen  in  the  district  court.  In  re  Miller  (D. 
€.,  la.),  6  Am.  B.  R.  184,  105  Fed.  57.     See 


also  In  re  Oliver  (B.  C,  Cal.),  2  Am.  B.  R. 
73,  06  Fed.  86. 

67.  U.  S.  ex  rel.  Birbaum  y.  Henkel  (O.  0., 
N.  Y.),  26  Am.  B.  R.  100,  185  Fed.  663. 

68.  In  re  Romine  (D.  C,  W.  Va.),  14  Am. 
B.  R.  786,  138  Fed.  837. 

69.  Conclusiyeness  of  referee's  findings. — 
A  referee's  findings  that  bankrupt  was  with- 
holding property  in  a  certain  sum,  deduoed 
from  statements  of  account  which  were  in 
eereral  respects  but  an  approximation,  and 
which  were  not  based  solely  upon  bo^  en- 
tries or  other  controlling  data,  or  made 
upon  conflicting  evidence  depending  upon  the 
credibility  of  witnesses,  will  not  operate  as 
an  estoppel  or  otherwise  conclude  the  bank- 
ruptcy court,  in  proceedings  to  punish  bank- 
rupt for  contempt  in  failing  to  obey  an  order 
of  the  referee  to  turn  over  to  the  trustee 
the  sum  so  found  to  be  due.  In  re  Harini? 
(C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  387,  20:i 
Fed.  220,  affg.  27  Am.  B.  R.  286,  103  Fe<i 

168. 

168.    See  alto  Matter  of  Ellas  (D.  C,  N.  Car.K 

39  Am.  B.  R.  441,  240  Fed.  448. 

SO.  See  also  Am.  B.  R.  Dig.,  {{  1170,  1173. 

61.  Oeditors  t.  Cossens,  Fed.  Cas.  8,378;  U. 
8.  T.  Berry,  24  Fed.  780;  In  re  Swan,  150  U.  8. 
637.  37  L.  Ed.   1207. 

62.  Magen  v.  Campbell  (C.  C.  A.,  8d  Cir.), 
26  Am.  B.  R.  594,  186  Fed.  675,  reyg.  24  Am. 
B.  R.  63,  179  Fed.  572. 

63.  In  re  Phelan,  63  Fed.  817. 
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QSLuae  protracted  dday.^  The  ability  to  turn  over  aaaets  is  not  a  matter 
of  affinnative  allegation  in  the  petition;  the  inability  to  restore  is  rather  a 
matter  of  defense.^  On  the  return  of  the  order  or  appearance  of  the  alleged 
eontenmor,  the  judge  must  '^  in  a  summary  manner,  hear  the  evidence  of  the 
acts  complained  of/'  and  punish  or  refuse  to  punish  in  the  same  manner  as 
if  the  contempt  had  been  committed  before  him.  The  district  judge,  in  a 
proceeding  for  the  punishment  of  a  bankrupt  for  refusing  to  ob^  the  order 
of  a  referee  may  refer  to  such  order  and  whatever  prior  proceedings  occurred 
before  the  referee.  He  should  also  receive  all  materiid  proofs  relating  to 
matters  preceding  the  referee's  report,  as  wdl  as  those  following  it.^  In  die 
review  of  such  an  order  of  the  insferee  the  ordinary  rule  as  to  the  force  ef 
findings  of  fact  is  not  applicable  for  the  reason  Uiat  the  determination  is 
not  governed  by  the  weight  of  testimony,  as  the  enforcement  of  the  order 
devolves  upon  me  reviewing  court,  and  with  it  the  duty  of  ascertaining  if  a 
sufficient  cause  exists.^  Formerly,  it  was  held  that  the  reqxmdent'&  answer 
must  be  taken  as  true.^  This,  however,  seems  not  now  the  law.^  The  iasae 
raised  by  the  response  or  answering  affidavits  may  be  referred  to  a  referee 
as  special  master;''^  but  not,  it  is  thought,  to  the  referee  before  whom  the 
contempt  was  committed  Where  the  district  judge  allows  the  bankrupt  five 
days  after  Ihe  entry  tiiereof  to  comply  with  Ae  order  of  tiie  referee,  audi 
order  is  to  be  deemed  affirmed.^ 

e.  Punishment. —  If  found  guilty,  the  contenmor  may  be  fined  or  impris- 
oned^ or  both;  but  not  punished  in  any  other  way."  There  seems  to  be  rj 
limit  on  the  time  of  imprisonment  IJsuaUy  the  order  provides  that  he  stand 
committed  until  he  performs  the  act  for  failure  of  whidi  he  is  declared  to  he 
in  contempt  A  conmiitment  of  this  kind  has  been  held  not  a  violation  of  the 
constitutional  prohibition  against  imprisonment  for  debt"    But  it  in  not  the 


64.  In  re  Goodrieli  (C  C  A.,  1ft  Clr.),  25  Am. 
B.  R.  787,  184  Fed.  6. 

05.  AUegmtton  mm  to  »bmtj^— Where  It  has 
been  determined,  after  a  fnU  hearing,  that  a 
bankrupt  has  concealed  the  proceeda  of  a  eale 
of  certain  real  eitate,  a  petition  by  the  trnatee 
to  pnnlah  him,  as  for  contempt,  for  disobedience 
of  an  order  requiring  him  to  turn  orer  such 
proceeds,  need  not  allege  the  bankrupt's  present 
ability  to  comply  with  said  order.  Matter  of 
Starrahn  (C.  C.  A.,  2d  dr.),  2S  Am.  B.  R.  108, 
174  Fed.  8bO 

60.  In  re  Goodrich  (C.  C.  A..  1st  Cir.),  25  Am. 
B.  B.  787,  184  Fed.  0:  In  re  Cole  (C  Cf.  A., '1st 
dr.),  20  Am.  B.  R.  7(0,  188  Fed.  180,  90  C.  C 
A.  60. 

Where  m  dlstrlet  Jndge  has  made  no  eramiw* 
tion  to  find  whether  any  ralid  reasons  exist  for 
not  punishing  a  bankrupt  for  contempt  of  an 
order  to  turn  over  assets  concealed,  an  order 
denying  an  application  to  punish  for  con- 
tempt should  be  rerersed.  Matter  of  Sobol 
(C.  C.  A.,  2d  dr.),  89  Am.  B.  R.  262,  242  Fed. 
487.  See  also  Matter  of  Blias  (D.  C,  N.  Car.), 
89  Am.  B.  R.  441,  240  Fed.  44& 

Notes  of  testimony  given  by  bankrupts  on 
examination  at  creditors'  meeting  which  was 
not  completed  because  of  their  refusal  to 
answer,  are  admissible  in  eridence  in  a  pro- 
ceeding to  punish  them  for  contempt,  although 
neither  were  read  to  or  signed  by  them,  as 
required  by  General  Order  No.  22,  especially 
where  their  accuracy  is  prored  by  the  stenogra- 
pher who  made  them.  Matter  of  Kaplan  Bros. 
(C.  C.  A.,  8d  dr.),  82  Am.  B.  R.  806,  218  Fed. 
758. 

67.  In  re  Mayer  (D.  C,  Wis.),  8  Am.  B.  R. 
.')88,  96  Fed.  8lA.  See  also  In  re  Tudor  (D.  C, 
CoL),  2  Am.  B.  B.  80S,  96  Fed.  942;  Matter  of 
J^lUs  (D.  C,  N.  Car.),  88  Am.  B.  B.  441,  240 
Fed.  448. 


68.  Bee  the  minority  opinloa  of  Judve  nfcaWiT 
In  In  re  Purrlne  (C.  C.  A.,  0th  CIr.l,  S  A^  B. 
_  ^^^  lee  In  re  Kay,  1  Vsd. 


R.  787,  96  Fed.  192. 
787. 

68.  In  re  Pitman,  Fed.  Ou.  11,1S4. 

7a  In  re  McConnick  (D.  a,  N.  T.),  3 
Am.  B.  R.  340,  97  Fed.  566;  In  re  Spejv. 
Fed.  Oaa.  13,239.  The  contempt  mnafe  be 
proved  beyond  a  reasonable  donbi.  In  re 
Oaahman  (D.  a,  N.  Y.),  81  Am.  B.  B.  S84. 
168  Fed.  1008. 

71.  In  re  Herabkowits  (D.  a,  N.  T.).  14 
Am.  B.  B.  86,  136  Fed.  950. 

7%.  Bankr.  Act,  |  2  (13). 

72.  Imprieonment  for  debt.^-]ii  re  Aadcr- 
aon  (D.  C,  S.  Gar.),  4  Am.  B.  B.  640,  103 
Fed.  854;  Ripon  Knitting  Mills  t.  Bchrsiber 
(D.  C,  Wash.),  4  Am.  B.  B.  299,  101  FM. 
810;  In  re  Schleainger  (G.  G  A.,  2d  CSr.). 
4  Am.  B.  R.  361,  102  Fed.  117;  Matter  «f 
LftTor  (G.  G.  A.,  2d  CSr.),  15  Am.  B.  B.  290. 
142  Fed.  960;  In  re  Boeser  (a  a  A.,  8tb 
Gir.),  4  Am.  B.  B.  153,  101  Fed.  562»  resgL 

2  Am.  B.  B.  746,  96  Fed.  308;  In  re 

(D.  a,  Pa.),  30  Am.  B.  B.  387,  206 
Compare  Bogart  y.  Supply  Go.,  27  Fed. 

An  order  to  pay  over  money,  or  to  oar- 
render  other  property  «a  the  cue  may  be. 
in  the  possession  of  the  bonkmpt  aad  form- 
ing part  of  his  estate,  is  not  an  order  for 
the  payment  of  a  debt,  bat  an  order  for  the 
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intention  of  the  law  tliat  a  contemner  should  be  perpetually  imprisoned  where 
it  appears  that  he  is  actuaUy  unable  to  respond ;  he  will  ordinarily  be  released 
after  the  court  is  satisfied  that  he  has  been  adequately  punished  for  his 
contumacy J^  If  the  offense  is  a  criminal  contempt,  tiiat  is,  against  the 
authority  of  the  court,  the  commitment  may  be  for  a  specified  term.^'  The 
practice  after  the  filing  of  the  certificate  conforms  to  that  in  the  Federal 
courts  and  the  numerous  precedents  and  text-books  may  be  consulted  with 
profit^  The  remedy  of  the  oontemnor  after  commitment  is  habeas  corpus.^ 
An  order  of  commitment,  granted  without  the  referee  certifying  to  the  judge 
facts  constituting  a  contempt,  is  not  subject  to  collateral  attack  by  habeas 
corpus.^  Where  a  bankrupt  has  been  confined  for  failing  to  comply  with 
an  order  requiring  him  to  pay  a  large  sum  of  money  to  his  trustee,  he  will 
be  discharged  where  he  shows  that  he  has  no  money  or  property,  either  in 
possession  or  under  his  control,  and  none  is  held  for  his  benefit,  and  that  he  is 
never  likely  to  be  able  to  pay.™ 


surrender  of  assets  of  the  bankrupt  placed 
in  euatodia  leffia  by  the  adjudication;  and  his 
commitment  upon  refusing  to  comply  with 
the  order  is  not  imprisonment  for  debt. 
Samel  t.  Dodd  (C.  G.  A.,  5th  Gir.),  16  Am. 
B.  R.  lez,  14S  Fed.  68.  And  see  Stuart  v. 
Reynolds  (C.  C.  A.^  5th  Ck.),  29  Am.  B.  R. 
412,  204  Fed.  709,  affg.  27  Am.  B.  R.  200,  190 
Fed.  967. 

74.  In  re  Karp  (D.  C,  N.  Y.),  28  Am.  B. 
R.  559.  196  Fed.  998. 

Failnre  of  iMnkmpt  to  deUver  asaets.— A 
Umkrupt,  against  whom  an  application  for 
an  attachment  is  made  because  of  his  failure 
io  dehver  assets  to  his  trustee,  should  not 
be  subject  to  an  indefinite  term  of  imprison- 
ment based  upon  the  finding  of  a  serious  con- 
troveited  fact  reached  without  the  sanction 
and  support  of  the  verdict  of  a  jury.  Mat- 
ter of  Heyman  (D.  C,  Pa.),  33  Am.  B.  R. 
837. 

75.  Matter  of  Rosenblum  (D.  C,  Mo.),  45 
Am.  B.  R.  384,  —  Fed.  — ;  Matter  of  Kap- 
lan Brothers  (C.  C.  A.,  3d  CSr.),  32  Am.  B. 
R.  305,  213  Fed.  753.  holding  that  a  con- 
tempt of  a  bankrupt  in  refusing  to  be  ex- 
amined may  be  punished  by  a  definite  term 
of  imprisonment,  where  the  proceeding  is  car- 
ried on  against  the  defendants  by  and  be- 
fore ofllcials  representing  the  public. 


Civil  and  criminal  contempt  distinguiahed. 
—  The  character  and  purpose  of  the  punish- 
ment distinguish  civil  and  criminal  con- 
tempts, the  punishment  for  a  civil  contempt 
being  remedial  and  for  the  benefit  of  the 
complainant  in  the  contempt  proceedings, 
while  the  punishment  for  a  criminal  contempt 
is  punitive,  to  vindicate  the  authority  of 
the  court;  if  imprisonment  be  imposed  in  a 
evil  proceeding  it  must  be  coercive  in  its 
nature  and  the  commital  must  stand  only 
unless  and  until  the  defendant  performs  the 
affirmative  act  required  by  the  court's  order, 
but  when  infiicted  in  a  criminal  proceeding 
it  is  fixed  and  certain  as  a  punishment  for 
completed  disobedience  of  orders  or  for  other 
past  wrongdoing.  In  re  Kahn  (C.  C.  A.,  2d 
Cir.),  30  Am.  B.  R.  322,  204  Fed.  581,  citing 
Gompers  v.  Buck  Stove  Co.,  221  U.  S.  418,  55 
L.  Ed.  797,  31  Sup.  Ot.  492. 

76.  Cbmpare  under  §  2. 

77.  Compare  In  re  Houston  (D.  C,  Ky.), 
2  Am.  B.  R.  107,  94  Fed.  119. 

78.  United  Stieites  ex  rel  Birbaum  v. 
Henkel  (C.  a,  N.  Y.),  26  Am.  B.  R  199, 
185  Fed.  553. 

79.  In  re  Cumminga  (D.  C,  Pa.),  26  Am» 

B.  R.  477,  188  Fed.  767;  In  re  Epstein   (D« 

C.  Pa.),  30  Am.  B.  R.  387.  206  Fed.  568. 


SECTION  FOBTY-TWO. 


RECORDS  OF  REFEREES. 

§  42.  Records  of  Referees. —  a  The  reoords  of  all  proceedings  in 
each  case  before  a  referee  shaU  be  kept  as  nearly  as  may  be  in  the 
same  manner  as  reoords  are  now  kept  in  equity  cases  in  drcoit  courts 
of  the  United  States. 

b  A  record  of  the  proceedingB  in  each  case  shall  be  kei>t  in  a 
separate  book  or  books^  and  shall,  together  with  the  papers  on  file, 
constitute  the  records  of  the  case. 

c  The  book  or  books  containing  a  record  of  the  proceedings  shallt 
when  the  case  is  concluded  before  the  referee,  be  certified  to  by  him, 
and,  together  with  such  papers  as  are  on  file  before  him,  be  trans- 
mitted to  the  court  of  bankruptcy  and  shall  there  remain  as  a  part 
of  the  records  of  the  court. 


Aiulogons  provisions:    In  U.  S.:    Aet  of  1807,  I  4,  R.  8.,  §  500a 

In  Eng.:     None. 

In  Can.:     None. 
CrOM-references:     To  the  law:     Gertiiied  eopies  of  proceedings  before  referso  Mmilliotf  as 

evidence^  |  21-d. 
Duty  of  referee  to  make  up  record*  embodying  e^denee  or  sobstaiiee 

I  30-a(6) ;  duty  to  preserve  eridenoe  taken  before  him,  I  3!Ni(0). 
To  the  General  Orders:    Referee  to  indorse  papers  filed  with  him,  n. 
Proof  of  claims  and  other  papers  filed  with  referee,  XX. 
Examination  of  witnesses  before  referee,  how  oondueted}  depoiiticna  to  te 

and  signed  by  witness,  XXII. 
Orders  of  referee  to  recite  as  to  notice,  etc.,  XXIIL 
last  of  claims  to  be  transmitted  to  derk,  XXIV. 


STNOPSIS  OF  SBCnOK. 

BaCN>llI>S  or  lUBFBBBBi, 

L  Records  of  Ref  eree8»  696. 

a.  How  kept,  696. 

b.  What  are  records,  697. 

c.  When  and  how  certified  to  the  clerk,  697. 


L  RECORDS  OF  REFEREES. 

a.  How  kepi — Section  39  (5)   (7)  requires  the  referee  to  keep  xeeordi 

and  transmit  them  to  the  clerk;  this  section  should  be  constmed  diereirith. 
The  records  should  conform  in  general  to  the  records  of  equity  cases  in  die 
district  courts.    The  former  law  required  that  a  short  memorandum  be  made 
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of  tiie  proceedings,  and  a  copy  of  it  sent  each  day  to  the  elerL^  This  is  not 
required  now.  By  analogy,  however,  some  referees  make  ^rpewritten  memo- 
randa of  meetings  or  orders  on  separate  sheets  of  paper,  filing  them  in  a 
temporary  cover  from  time  to  time  and  binding  the  whole  into  a  book  at  the 
end  of  the  case.^  No  papers  are  actually  recorded;'  and  formal  orders  are 
not  inserted  in  the  record  book&  They  should  be  drawn  and  filed  by  the 
attorneys  in  charge.  After  reference,  all  papers  should  be  filed  with  the 
referee,^  and  he  should  indorse  them  with  ^*  the  day  and  hour  of  filing  and  a 
brief  statement"  of  their  character.^ 

b.  What  are  records. — As  provided  in  subsection  h,  the  record  of  a  case 
consists  of  the  referee's  record  book  and  '^the  papers  on  file;''  all  testimony 
taken  should  form  a  part  of  the  record  book.  Some  referees  have  adopted  a 
record  wrapper  into  which  are  bound  the  sheets  oonMituting  the  record  book, 
the  whole,  at  the  conclusion  of  the  case,  wrapped  about  the  papers  that  have 
been  filed,  thus  making  a  compact  bundle.  Others  make  up  what  may  be 
called  a  roll  of  the  proceeding.  The  records  constitute  the  case  and  when 
through,  copies,  introduced  in  evidence  in  other  courts,  are  prima  facie 
proof  of  the  facts  stated  therein.^  Testimony  taken,  as  authorized  by  the 
referee,  is  a  part  of  the  record  in  the  proceedings,  and  Creditors  generally 
have  access  to  it  while  it  remains  in  the  custody  of  the  referee.^ 

c.  When  and  how  certified  to  the  clerk. — Under  subsection  c,  when  the 
case  is  concluded  before  the  referee,  his  records  must  be  certified  to  by  him 
and  transmitted  to  the  clerL  This  means  when  the  case  is  administered; 
n^hether  the  bankrupt  has  his  discharge  or  not  is  not  material.  It  is  thought 
too,  that  when  a  trustee  is  appointed  but  fails  to  qualify,  or  qualifies,  and 
files  a  report  of  no  assets  but  does  not  ask  for  a  find  meeting,  the  case,  after 
a  sufficient  lapse  of  time, —  as,  for  instance,  when  no  claims  have  been  filed 
and  a  year  elapsed® — will  be  deemed  "concluded."  The  records  shotdd  be 
accompanied  by  a  brief  certificate  by  the  referee  to  the  effect  that  the  case  is 
closed  and  that  the  papers  handed  up  constitute  his  records.^  It  is  often 
attached  to  or  forms  the  filing  cover  of  the  record  books.  When  thus  filed, 
the  referee's  records  become  a  pa^t  of  those  of  the  district  court  itself.  From 
that  time,  the  referee  ceases  to  nave  jurisdiction  of  the  case.^^ 


1.  Act  of  1867,  i  4,  R.  S.,  i  6000. 

The  Bankruptcy  Act  is  strict  in  requiring 
a  paper  constituting  a  part  of  the  record  U> 
be  carefully  and  formally  kept.  Matter  of 
Lacey  &  Co.  (D.  C,  Sup.  Ct.),  35  Am.  B.  B. 
£31,  43  Wash.  L.  Rep.  434. 

8.  For  an  elaborate  and  satisfying  system 
of  records,  see  that  suggested  in  1  K.  B.  N. 
45&-461. 

8.  Compare  E.  8.,  i  4992. 

4.  General  Order  XX. 

5.  General  Order  II. 

6.  Bankr.  Act,  |  21 -d.  Compare  Act  of 
18S7,  I  38;  In  re  Spencer,  Fed.  Cas.  13,229; 
In  re  Crane,  Fed.  Cas.  3,352. 

7.  In  re  Sammelsohn   (D.  C,  K.  Y.),  28 


Am.  B.  R.  528,  174  Fed.  911,  citing  CoUier 
on  Bankruptcy  (7th  ed.),  p.  522. 

8.  See  Bankr.  Act,  |  57-n. 

8.  For  a  form,  see  1  N.  B.  N.  120,  Form 
N. 

10.  The  record  to  be  certified  on  appeal 
in  bankruptcy  cases  is  the  record  of  the  case 
in  the  bankruptcy  court,  and  an  appeal  will 
not  be  heard  until  a  complete  record,  contain- 
ing, in  itself  and  not  by  reference,  all  the 
papers,  exhibits,  depoedtions  and  other  pro- 
ceedings necessary  to  the  hearing  in  the  ap- 
pellate court,  has  been  prepared  by  the  clerk 
at  the  direction  of  counsel.  Cook  Inlet  Goal 
Fields  Co.  ▼.  CaldweU  (C.  C.  A.,  4th  Wr.), 
17  Am.  B.  IS.  135,  147  Fed.  476.  See  also 
Am.  B.  R.  Dig.  11  1242,  1266. 


SECTION   FORTT-THREE. 


REFEREE'S  ABSENCE  OR  DISABnUT. 

§  43.  Referee's  Absence  w  Disability. — a  Whenever  the  oflBoe  of  a 


referee  is  vacant,  or  its  occupant  is  absent  or  disqxialified  to  act»  the 
judge  may  act,  or  may  appoint  another  referee,  or  another  referee 
holding  an  appointment  under  the  same  court  may,  by  order  of  the 
Judge,  temporarily  fill  the  vacancy. 


Aiulogous  provisions:    In  U.  S.:    Art  of  18C7,  |S  5,  R.  S.,  5007. 

In  Eng.:     None. 

In  Can.:     None.*  

CroM-references:     To  the  law:     Reference  of  essea  after  adjudication  to  referee 

territorial  Juriadiction,  i  22. 

Appointment,  terms  and  districts  of  referees,  i  84(1). 

Compensation  and  fees  of  referee,  |  40. 

Te  tile  General  Orders:    Filing  petitions  against  bankrupt  in  two  or 


dlateifltaVL 


I.  RSFERSB'S  ABSSNCB  OR  DISABILITT. 

ThiB  section  supplements  §  34  (1),  and  confers  jurisdiction  <m  the  jvdgo 
to  appoint  a  new  referee  when  the  referee  of  a  specified  jnrisdietifni  is 
absent  or  disqualified  or  the  c^Sce  is  vacant  In  any  of  such  caseBy  (1)  lbs 
judge  may  act,  or  he  may  (2)  appoint  another  referee  or  (3)  he  may  desig* 
nate  a  referee  of  the  same  judicial  district  to  fill  the  vaoanqr.  The  seetioa 
is  often  availed  of  when  a  referee  is  disqualified^  in  a  specified  case.  It 
could,  it  is  thought,  he  used  where  a  referee  suffered  fnnn  a  prcdonged  illneaa 
or  became  insane,  he  being  then  ^'absent"  from  his  duties  as  much  as  if 
out  of  the  country.  If  not,  the  judge  could  remove  him  under  ihe  authoritj 
given  by  §  34.  The  power  to  transfer  cases  from  one  referee  to  anotiier.' 
and  the  pro-rating  of  fees'  in  that  event,  are  considered  elsewhere.  This 
section  seems  to  imply  that,  subject  to  the  exception  in  §  22-b,  all  eases 
arising  in  a  referee  district  must  in  the  first  instance  be  referred  to  that 
referee.^  Except  where  specially  appointed  under  this  section  to  fill  a  vacanejr 
temporarily,  the  jurisdiction  of  a  referee  does  not  extend  outside  ibe  district 
of  his  appointment.^ 


1.  See  under  {  89  of  this  work. 

a.  Bankr.  Act,  |  22-b. 

a.  Bonkr.  Act,  |  40-b. 

4.  Compare  Bankr.  Act,  |  22-a. 


6.  In  re  Seheneetaity  Bigiaeeiing  A  Coast. 
Co.  (D.  C,  N.  T.),  17  Am.  &  B.  819.  147 
Fed.  SeS. 
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APPOINTMEHT  OF  TRUSTEES* 

§  44.  App0intment  of  Trustees.— a  The  oreditors  of  a  bankrapt 
estate  shall,  at  their  first  meeting  after  the  adjudication  or  after  a 
vacancy  has  occurred  in  the  office  of  trustee,  or  after  an  estate  has 
been  reopened,  or  after  a  composition  has  been  set  aside  or  a  dis- 
charge revoked^  or  if  there  is  a  vacancy  in  the  office  of  trustee, 
appoint  one  trustee  or  three  trustees  of  such  estate.  If  the  creditors 
do  not  appoint  a  trustee  or  trustees  as  herein  provided,  the  court 
shall  do  so.  

Analogosa  pfOviMoilB:     In  U.  S.:     Act  of  1807,  ^%  U,  18,  R.  S.,  »  5034,  5036,  5038,  5039. 
5040,  5041,  5042;  Act  of  1841,  f  3;  Act  of  1800,  S§  6,  7. 
In  Sng.:     Act  of  1883,  |§  21,  84;  as  to  official  receiver  being  truetee,  S§  54  (1),  121. 
In  Can.:    Act  of  1919,  tS  6,  14. 
CroM-ieferenew:    To  tlie  law.    Trustee  incladea  all  of  the  tnuteet  of  an  estate,  i  1(20). 
Jurisdiction  of  bankruptcy  court  to  appoint  trustees,  |  2(17). 
Qualifications,  death  or  ranoval  of  trustee,  if  45,  46. 
Duties  of  trustees,  generally,  §  47;  compensation,  |  48. 
Accounts  and  papers;  bonds,  If  49,  GO-b,  c,  k. 

Meetings  of  creditors,  how  conducted,  I  55;  voting  at  creditors'  msetingt,  I  66. 
Ph>of  and  allowance  of  claims,  I  57;  provable  debts,  |  63. 
Te  the  General  Ordexi:    Appointment  of  trustee  subject  to  approval  of  referee  or  judge, 

xra. 

OiBcial  trustees  not  to  be  appointed,  XIV. 

Trustee  not  appointed  in  voluntary  eases  where  there  are  no  assets,  XV. 

Notice  to  trustee  of  his  appointment,  XVI. 

Special  duties  of  trustee,  XVII. 

Special  meetings  of  creditors  because  of  vacancy,  XXV. 
To  the  Official  Forms:    Appointment  of  trustee  by  oreditors.  No.  22;  by  referee,  No.  23. 

Notice  to  trustee  of  his  appointment.  No.  24;  official  bond.  No.  25;  order  approTing 
bond.  No.  26. 

Order  that  no  trustee  be  appointed.  No.  27. 

Petition  for  removal  of  trustee.  No.  52;  notice  of  petition.  No.  53;  order  for  re- 
moval. No.  54;  order  for  choice  of  new  trustee,  Na  56. 

See  also  Supplementary  Forms,  pos<;  Hagar  and  Ahocander's  Bankruptcy  Forms, 
2d  Bd.,  Nos.  173,  194,  195,  197,   198. 


SYNOPSIS  OP  SECTION 

APPoiimiBNT  OF  Twonwam. 

Ostory  and  Compaiative  Legislatioiiy  700. 

a.  Seope  of  sedicn,  700. 

b.  CamparaHve  Ugidaihn,  700. 

(1)  In  Enoland,  700. 

(2)  In  thb  United  States,  701. 
r3)  In  Canada,  701. 
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IL  Appointment  of  Trustees,  701. 

a.  In  general^  701. 

b.  By  creditors  at  first  meetingJOl. 

c.  Voting  for  trustees^  702. 

d.  Ajipoinim&nJI,  by  the  court  or  referee,  703. 

(1)  Failttrb  to  aobeb,  703. 

(2)  Delay  in  appointiient,  703. 

(3)  Disputed  claims,  704. 

e.  Approval  or  disapproval^  704. 

(1)  Bt  judge  or  befebee,  704. 

(I)  In  general,  704. 
(n)  Grounds  for  disapproval,  705. 
(ni)  Effed  of  disapproval,  706. 
(IV)  Review  of  approval,  706. 

(2)  Undue  AcnviTT  on  the  pabt  of  the  banxbuft,  707. 

f .  AppointmerU  to  fill  vacancies,  708. 

(1)  In  gbnebal,  708. 

(2)  Aftbb  an  estate  has  bbbn  bbofbnxd,  709. 

g.  Number  of  trustees,  709. 
h.  When  no  trustee,  709. 

i.  Notificalion,  bond,  qvalifiadion,  etc,  710. 

in.  Removal  of  TrusteeSi  710. 

a.  For  cause,  710. 

b.  By  resignation,  711. 


L  HISX0B7  AND  COMPASATIYB  LBGISLATIOV. 

a.  Scope  of  seetion. —  This  section  should  be  read  with  §  63,  on  what  are 
provable  debts,  with  §  1  (9),  on  who  are  creditors  and  their  agents,  proxies, 
etc.,  with  §  56,  on  who  may  vote  and  what  constitutes  a  voting  majority  at 
creditors'  meetings,  and  with  §  45,  on  the  qualifications  of  trustees.  None  of 
the  matters  belonging  to  those  subjects  are  discussed  here.  This  section  has 
to  do  only  with  the  kindred  topics  indicated  in  the  synopsis,  supra. 

b.  Comparative  legislation. — (l)  In  England. —  One  of  the  storm  centers 
of  bankruptcy  l^slation  has  been  the  method  of  appointing  the  officers  of 
administration.^  The  English  system  has  see-sawed  from  administration  b? 
the  court  through  commissioners  of  its  own  appointment,^  to  that  by  trustees 
chosen  by  the  creditors.  The  present  system*  is  midway  between  the  two,  tie 
official  receiver,  who  is  an  officer  of  the  board  of  trade,  taking  charge  of  the 
estate  until  the  creditors  can  choose ;  and  even  then  the  board  of  trade  maj 
certify  objections  to  their  choice  to  the  high  court,  which  the  latter  may  hold 
sufficient.  If  no  appointment  is  made  by  the  creditors  within  four  weeks, 
the  board  of  trade  may  itself  appoint  a  trustee,  subject  to  the  creditors'  right 

1.  For  the  different  methods  of  appoint-         9.  ThuB>  from  1831  to  1860. 
ment  in  Europe,  see  "Bankruptcy;  a  Study  S.  Eng.  Act  of  1883,  |  21. 

in  Comparative  Legislation,"  hy  Dxmscomb, 
Vol.  II,  No.  2,  Columbia  CoU^e  Studies  in 
History,  etc. 
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subsequently  to  appoint  some  one  in  his  stead.  This  is,  in  effect,  appoint- 
ment bj  the  creditors^  with  a  qualified  veto  by  the  board  of  trade.  The 
corresponding  officer  under  the  French  system  is  the  syndic^  As  in  England, 
a  temporary  official  syndic  is  appointed,  and  the  creditors  may  then  advise 
the  court  as  to  their  wishes.  But  their  advice  is  not  binding.  The  result 
is,  as  has  been  said,  that  the  syndic  ''is  generally  a  person  enjoying  the 
confidence  of  the  court  who  has  made  the  settlement  of  bankruptcy  estates 
his  special  profession."  This  method  seems  to  pertain  in  most  of  the  con- 
tinental countries.^ 

(2)  In  the  UNrrED  States. —  The  history  of  bankruptcy  legislation  in 
this  country  reveals  the  same  changes.  Our  administrators  have  been  called, 
successively,  either  assignees  or  trustees.  Not  until  our  law  of  1867  was  the 
principle  that  insolvent  estates  are  really  trusts  and  the  creditors,  as  bene- 
ficiaries, entitled  to  choose  the  trustees,  recognized  by  our  law.^  Even 
under  that  law,  the  recognition  was  somewhat  half-hearted.^  The  choice  in 
the  first  instance,  though  by  the  creditors  as  now,  was  subject  to  the  approval 
of  the  judge;  and  yet,  in  case  an  assignee  failed  to  qualify  or  the  office 
became  vacant,  the  judge  or  register  might  ignore  the  creditors  and  ''  fill  the 
vacancy."  The  judge  could  "for  any  cause  needful  or  expedient"  either 
appoint  additional  assignees  or  order  a  new  election.  We  have  never  adopted 
the  asset-saving  device  of  a  temporary  official  trustee,^  but  continue  to  limp 
along  with,  when  "absolutely  necessary  for  the  preservation  of  estates,"  a 
court-chosen  receiver.* 

(3)  In  Canada. — In  Canada  the  Governor  in  Council,  upon  the  application  of  the  Secretarj 
of  State  appoints  the  trustees  whose  authority  is  limited  teritorially  to  the  whole  or  part 
of  one  or  more  bankruptcy  districts.  A  majority  in  number  of  the  creditors  who  hold  half 
or  more  in  amount  of  the  proved  debts  of  twenty-five  dollars  or  upwards  may  substitute 
any  authorized  trustee  for  the  one  named  in  the  receiving  order.8a 

IL    APPOINTMENT  OF  TRUSTEES. 

a.  In  general — The  present  law  goes  further  than  any  bankruptcy  statute  either  here  or 
•elsewhere  in  giving  creditors  the  right  to  choose  the  trustees.  The  section  under  discussion 
declares:  "The  creditors  shall  .  .  •  appoint  one  trustee  or  three  trustees."  There  is 
nothing  here  giving  the  judge  or  referee  the  right  to  approve  or  disapprove.  Nor  is  there 
anything  in  §  2  (17)  conferring  on  them  such  a  power;  though  some  have  thought  it  is 
inherent  in  the  court  under  the  last  sentence  of  |  2.  Trustees  in  bankruptcy  are  creatures 
4)f  the  statute.  Viewed  as  Congress  left  it  therefore,  the  law  of  1898  vests  in  the  creditors 
an  unqualified  right  to  appoint  their  own  trustees.^  Indeed  §  44,  which  declares  they  ''  shall 
appoint,"  under  familiar  canons  of  construction,  must  be  taken  as  controlling  on  the  earlier 
and  more  general  words  of  §  2  (17),  giving  courts  of  bankruptcy  power  to  "appoint  trus- 
tees," pursuant  to  the  recommendations  of  creditors. 

b.  By  creditors  at  first  meeting. —  Both  the  statute  and  the  forms  indicate  that 
the  creditors  must  appoint  a  trustee  or  trustees  "at  their  first  meeting.''^* 
This  means  the  meeting  called  under  the  notice  known  as  Form  No.  18*  It 
includes  any  regular  continuance  of  such  meeting,  a  practice  often  resorted 

4.  See    Mr.   Dunscomb's   admirable   mono-  9.  In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am. 

graph,  referred  to  above.  B.  R.  299,  98  Fed.  576. 

6.  There  was  even  an  official  assignee  ap-  10.  See  In  re  Jones,  Fed.  Cas.   7,447;   In 

pointed  by  the  court,  under  the  laws  of  1841.  re  Lake  Superior,  etc.,  Fed.  Cas.   7,997 ;   In 

6.  Thus,  see  Act  of  1867,  S  13,  R>  S.,  I  re  Back  Bay  Automobile  Co.  (D.  C,  Mass.), 
5034.  19  Am.   B.  R.   835,   158   Fed.   679,  revg.   19 

7.  Eng.  Act  of  1883,  I  66.  Am.   B.   R.   33.     See  also  Am.   B.  R.  Dig., 
a.  Compare  Bankr.  Act,  §  2  (3).  {§  312-317. 

8a.  Can.  Bankr.  Act  of  1919,  {§  14,  15. 
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to,"  although  the  selection  of  a  tnmtee  may  not  be  tied  up  indefinite^  bj 
obetrootive  tactics  which  are  obviously  for  the  purpose  of  delay.^  It  has  beea 
suggested  that  the  piOTision  that  trustees  be  elected  at  the  fint  meeting  ii 
directory  and  not  mandatoiy.'*  Form  Na  23  should  be  used  when  tibe 
referee  appoints;  Form  No.  22  may  be  used  when  thr  creditors  do  the  sama 
If,  however^  there  is  no  contest  among  them,  a  simple  order  similar  to  Fonn 
No.  23,  declaring  such  fact  and  that  the  creditors  present  appointed  the  trosiBB 
named  and  that  the  referee  approved  their  choice^  is  suggested  as  tunesaTing 
and  proper." 

e.  Toting  for  tmsteesw—  Subsection  a  of  ^  66,  provides  that  ereditorB  dhall 
pass  upon  all  matters  submitted  to  them  by  a  majority  vote  ^  in  number  and 
amount  of  claims  of  all  creditors,  whose  claims  have  been  allowed  and  are 
present""  The  most  important  act  to  be  performed  by  creditors  is  die 
election  or  appointment  of  a  trustea"  Creditors  may  vote  in  person  or  Aej 
may  be  represented  at  the  meeting  by  duly  authorized  agents,  attorneys  or 
proxies.^^  It  appears  to  be  established  by  the  weight  of  authority  diat  in 
attorney  admitted  to  practice  in  a  court  of  bankruptt^  may  not  represent 
his  client,  who  is  a  creditor  of  the  bankrupt,  in  the  election  of  a  tmatee^  unkei 
he  presents  and  files  a  written  power  of  attorney."  The  method  of  voting  at 
meetings  of  creditors  generally  and  the  power  of  proxies  to  vote  is  eoosidae^ 
elsewhere. 


11.  Meeting  eontianed  by  adjouniments. — 
VThere  tlie  vote  st  a  erediton'  meeting 
^owed  no  choice  of  a  tnifltee»  one  candidate 
haTing  a  majority  in  nnmber  and  another 
a  majority  in  amoonty  and  the  sapportera  of 
both  candidates  informed  the  referee  that  an 
agreement  was  hopeless^  and  there  was  noth- 
i^  to  show  that  reasonable  opportunity  for 
choice  by  the  creditora  at  the  r^^ar  time 
had  not  been  afforded,  it  was  not  error  for 
the  referee  to  deny  a  request,  not  unanimous, 
for  an  adjouxnment  of  two  weeks  for  the  pur- 
pose of  allowing  the  oreditors  to  vote  again. 
In  re  Goldstein  (D.  €.,  Kaas.),  29  Am.  6.  B. 
801,  190  Fed.  665.  In  re  Nice  ft  Sehreiber 
(D.  C,  Pa.),  10  Am.  B.  R.  690,  123  Fed.  087, 
it  was  erpressly  held  that  the  first  meeting 
of  creditors  may  be  continued  by  proper  and 
reasonable  adjournments  ao  aa  to  giye  the 
creditors  every  reasonable  opportoni^  to  ecc* 
ercise  the  power  eonferrea  upon  tiiem  to 
choose  a  trustee;  so  where  a  majority  of  the 
creditors  both  in  number  and  amount  ask  for 
a  reasonable  postponement  in  order  that  the 
differences  existing  among  the  creditors  may 
be  disposed  of  their  request  should  to 
jtei 

Where  the  bankrupt  proposes  an  oifer  of 
composition  at  the  first  meeting  of  cred- 
itors, the  referee,  in  a  proper  case,  should 
postpone  the  choice  and  appointment  of  a 
trustee,  to  give  opportunity  for  the  filing  of 
such  proposed  composition,  and,  if  it  is  filed, 
should  further  postpone  such  choice  and  ap- 
pointment until  the  entry  of  an  order  refus- 
ing to  confirm  such  agreement.  In  re  Rung 
Bros.  (Ref.,  N.  Y.),  2  Am.  B.  R.  620. 


It.  In  re  Sumner  (D.  C.»  N.  T.),  4  Am- 
B.  R.  123, 101  Fed.  224;  In  re  Malino  P.  C 
N.  T.)^  8  Am.  B.  R.  205,  US  FM.  M 
The  referee  should  nroeeed  with  the  dectka 
where  those  who  object  to  elaims  preicaM 
fail  to  file  objeetionsy  or  to  offer  evidnM 
in  support  of  thoae  made  orally.  In  n 
Syracuse  Paper  ft  Pulp  Co.  (D.  &»  N.  T). 
21  Am.  B.  R.  174,  164  Fed.  276. 

IS.  In  re  Fisher  (D.  O,  K.  J.),  14  in. 
B.  R.  366,  135  VbL  228,  wherein  it  was  brid 
that  the  election  of  a  third  trustee  In  adfi- 
tion  to  the  two  elected  at  the  firat  meetiag 
was  Tulid,  and  the  three  tmateea  eooU  job 
in  a  petition  for  aa  order  direetivg  the  «lt 
of  the  bankrupt* a  ivroperfy. 

14.  A  form  will  be  fomid  in  ^  Bapfknm- 
tarv  Forms,"  post.  See  also  Hanr  and  Aka* 
ander's  Bankruptcy  Forms  (2d  Ed.). 

15.  See  Bankr.  Act,  i  56e,  and  " 
thereunder,  post. 

16.  Bollman  y.  Tobin  (G.  C  A^  Mk  dr.) 
38  Am.  B.  R.  504. 

17.  Creditor  includes  "  his  duly  authoriaal 
agent,  attorn^  or  pnszy."  Bankr.  Act,  i  1 
(0).  See  Matter  of  Capitai  Trading  0^ 
(D.  a,  N.  Y.),  36  Am.  B.  R.  830,  220  M. 

{s06;  Matter  of  Wilson   (C.  C  A.,  lal  Or.).  » 
Ank  B.  B.  U9,  242  Fed.  479. 

18.  Matter  of  Capital  Trading  Go.  (D.  C  >'• 
Y.).  36  Am.  B.  IL  830,  2»Fed.  8M:  la  n 
Henschel  (C.  C.  A.,  2d  Gir.),  7  Am.  B.  &  6G. 
113  Fed.  443;  In  re  I«aaoriB  (D.  C  Wla),  1« 
Am.  B.  B.  31,  120  Fed.  716;  In  re  Sevlly  (O-f- 
Pa.),  G  Am.  B.  B.  716, 108  Fed.  373;  In  njifi^ 
&  Crlap  (D.  a,  M.  Car.).  3  Am.  B.  B.  13^  >* 
Fed.  TSlB. 

la.  See  under  |  66  of  tbia  work. 
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d.  AppauLtment  Ifj  the  court  or  referee.*^— (1)  Faii^ubb  to  aobxb. — Only 
in  ease  a  majority  in  number  and  amount  do  not  appoint  can  the  judge  or  the 
referee  appoint*^  If  the  oreditors  are  deadlocked,  or  for  any  other  reason  the 
creditors  may  not  agree  upon  the  selection  of  a  trustee,  the  statute  protects 
the  interests  of  all  the  creditors  by  requiring  the  court  to  appoint  the  trustee.^ 
Where  there  is  a  sharp  conflict  or  a  close  vote,  resulting  in  a  majority  in 
amount  one  way  and  in  number  the  other,  the  choice  of  one  not  a  candidate  and, 
if  possible,  who  has  had  experience  in  tiie  management  of  estates,  is  thought 
the  part  of  wisdom.*  But  there  can  be,  under  the  present  law,  no  official  or 
general  trustee  as  seems  to  have  been  the  practice  under  the  law  of  1841.^ 
In  making  the  appointment  the  court  is  governed  by  the  limitations  as  to  quali- 
fications of  trustees  contained  in  §  45.* 

(2)  Dei^at  in  appoiktmbnt. — ^A  delay  of  more  than  a  year  cannot  have 
the  effect  of  taking  away  the  power  of  the  court  to  appoint  a  trustee.*  When 
the  creditors  **  neglect  to  recommend  the  appointment ''  of  a  trustee,  the  judge 
or  referee  may  appoint'^ 

been  to  conducted  as  to  Jeopardize  the 
intereete  of  the  creditors,  the  choice  of  a 
Butjoritj  of  the  creditors  in  nunaber  and 
amount  should  be  pennitted  to  stand.  In  rt 
Eastlack  (D.  O^,  N.  J.),  16  Am.  B.  R.  629» 
145  Fed.  68.  The  referee  may  appoint  a 
trustee  upon  the  faUure  of  the  creditors  to 
obtain  a  majoritj  Tote  for  any  one  ap- 
proved. In  re  Kennedy  ft  Co.  (D.  C,  Ind.), 
14  Am.  B.  B.  611,  136  Fed.  451. 

as.  Matter  of  Forestior  0>.  C,  Gal.)  85  Am. 

B.  B.  61,  222  Fed.  537;  ICatt^  of  Knoz 

(0.  C.  A.,  6th  Gir.),  34  Am.  B.  B.  461,  221 

Fed.  86;  In  re  Stadley  k  Co.  (D.  0.»  Ala.), 

26  Am.  B.  R.  149,  187  Fed.  285. 

as.  In  re  Max^in  (D.  C,  Pa.)  11  Am.  B.  B. 
449,  128  Fed.  315;  In  re  Nice  ft  Sehreiber 
(D.  C,  Pa.),  10  Am.  B.  B.  689,  128  Fed.  987. 
General  Order  XIV. 

24.  Con>pare  Rule  51,  Southern  District  of 
New  York,  under  Act  of  1841 ;  Owen  on  Bank- 
ruptcy, Appendix,  p.  11. 

25.  In  re  Seider  (D.  0.,  N.  Y.),  26  Am. 
B.  B.  708,  163  Fed.  139. 

Appoiintment  of  unsuccessfid  candidate^— » 
There  is  no  preeumption  against  the  char- 
acter  or  fitness  of  unsuccessful  candidates 
for  trustee  when  there  is  no  election  because 
no  candidate  received  a  majority  in  num- 
ber and  amount  of  claims  voted,  and  such 
candidates  are  not  necessarily  ineligible  to 
appointment  by  the  referee  or  judge,  although 
it  may  generally  be  wise  not  to  appoint 
them.  Matter  of  F.  ft  D.  Co.  (C.  C.  A.,  2d 
Cir.),  39  Am.  B.  B.  378,  242  Fed.  69,  revg. 
38  Am  B.  B.  285,  237  Fed.  895. 

86.  aark  v.  Pidcock  (C.  C.  A.,  3d  ar.), 
12  Am  B.  B.  309,  315,  129  Fed.  745. 

27.  Matter  of  Knox  (C.  C.  A.,  6th  Cir.) 

34  Am.  B.  B.  461,  221  Fed.  36;  In  re  Clay 
(C.  C.  A..  1st  Cir.),  27  Am  B.  B.  715,  192 
Fed.  830;  Matter  of  Forestier  (D.  C,  Cal.), 

35  Am  B.  B.  51,  222  Fed.  537;  In  re  Brooke 
(D.  C.  Pa.).  4  Am.  B.  B.  50,  100;  In  re 
Kuffler  (D.  C.,  N.  T.),  3  Ank  B.  B.  162,  97 


iO.  em  alto  Am.  B.  B.  Dig.  H  818,  819. 

SI.  See  Bankr.  Act,  t  56;  Matter  of  Knox 
(C.  C.  A.,  6th  Cir.),  84  Am.  B.  B.  461,  221 
Fed.  86;  In  re  Heniehel  (D.  C,  N.  T.), 
6  Am.  B.  B.  805,  109  Fed.  861. 

The  word  ''oonrt"  as  used  in  section  44 
neeessarily  includes  referee.  In  re  Brooke 
(D.  C  Pa.),  4  Am.  B.  B.  50,  100  Fed.  482. 

Whea  oonrt  may  appoints — ^Where  def ectiye 
proofs  of  debt  presented  by  creditors,  repre- 
■enting  a  majority  in  number  of  claims,  at  a 
meeting  hdd  for  the  purpose  of  selecting  % 
trustee,  though  corrected,  are  also  objected 
to  upon  the  ground  that  said  creditors  are 
represented  in  this  liy  the  attorney  for  the 
bankrupt  and  the  only  effect  in  the  end  will 
be  to  prevent  an  election,  neither  of  the  two 
persons  Toted  for  having  a  majority  in  num- 
ber and  amount,  the  court  may  appoint  a 
trustee  and  relieFS  the  referee  of  that  duty. 
In  re  Morris  (D.  C,  Pa.) ,  18  Am.  B.  B.  828, 
154  Fed.  211.  Where  at  the  first  meeting  of 
creditors  no  creditors  were  present,  no  trus- 
tee was  appointed  for  want  of  assets  and  but 
one  creditor  proved  his  debt,  and  the  final 
report  of  the  referee  recited  that  the  estate 
had  been  fully  administered  and  so  far  as 
referred  to  him  was  closed,  the  court,  after 
the  lapse  of  more  than  a  year,  has  jurisdic- 
tion to  appoint  a  trustee  upon  the  petition 
of  the  assignee  of  the  creditor  alleging  that 
the  bankrupt  had  died  leaving  various  prop- 
erties which  he  had  fraudulently  disposed  of 
with  intent  to  defraud  creditors.  Clark  v. 
Pidcock  (a  a  A.,  3d  Cir.),  12  Am  B.  B. 
309,   129  Fed.  745. 

When  referee  may  appoint.— Where  the 
bankrupt's  former  attorney  had  a  majority 
in  number  of  the  creditors,  while  his  op- 
ponent had  a  majority  in  amount,  and  no 
request  was  made  for  a  second  ballot,  the 
referee  may  appoint  the  trustee.  In  re 
Machin  (D.  C,  Pa.),  11  Am.  B.  B.  449, 
128  Fed.  315;  In  re  Bichards  (D.  C.  N.  Y.), 
4  Am  B.  B.  631,  103  Fed.  849.  Un- 
IcRs     it     appears     tliat    the    election     has 
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(3)  DispuTSD  CLAIMS. — If  at  the  first  meeting  all  daims  offered  for  proof 
are  in  dispute,  and  it  is  impracticable  at  that  time  to  settle  the  dispute,  it 
appears  to  be  within  the  discretion  of  the  referee  to  appoint  a  trustee."  So 
if  the  determination  of  disputes  involving  claims  representing  more  than  a 
majority  in  amount,  will  necessarily  delay  the  election,  so  that  the  mteresb 
of  the  estate  will  be  prejudiced,  a  referee  would  be  justified  in  appointing  & 
trustee,^ 

c.  Approval  or  disapproval.^^— (l)  By  judge  ob  ebfebbb. — (I)  IngenmL- 
The  bankruptcy  act  of  1867  contained  a  provision  that:  '^All  elections  or 
appointments  of  assignees  shall  be  subject  to  the  approval  of  the  judge,  and 
when,  in  his  judgment,  it  is  for  any  cause  needful  or  expedient,  he  may 
appoint  additional  assignees  or  order  a  new  election.''  The  present  baokraptey 
act  contains  no  provision  like  the  one  above  quoted  from  the  act  of  1867, 
but  the  Supreme  Court  has  promulgated  an  order  (General  Order  13), 
reading  as  follows :  **  The  appointment  of  a  trustee  by  the  crediton  shall 
be  subject  to  be  approved  or  disapproved  by  the  referee  or  by  the  judge; 
and  he  shall  be  removable  by  the  judge  only."  It  is  evident  that  the  Supreme 
Court  intended  by  this  order  to  establish  a  rule  concerning  the  ai^roval  or 
disapproval  of  elections  by  creditors  similar  to  that  which  existed  under  die 
act  of  1867.  The  decisions  under  the  present  law  on  this  point  show  tliat 
such  has  been  the  understanding  of  our  Federal  courts.*^  Judges  and  referees 
have  ample  power  to  prevent  the  appointment  of  incompetent  or  improper 
trustees  by  the  discretion  given  them  to  determine  who  are  creditors,**  coupled 
with  their  power  to  continue  meetings  and  notify  and  bring  in  alwDt 
claimants.** 

Fed.  187,  holding  that,  where  the  ereditort 
of  th»  bankrupt  have  held  two  Bessiona,  one 
lasting  six  hours,  in  attempting  to  choose  a 
trustee,  and  where  at  the  seccmd  session  they 
were  stiU  disagreed  and  unable  to  make  a 
choioe,  it  appearing  that  there  was  innnedi- 
ate  need  of  the  appointment  of  a  trustee,  it 
was  proper  for  the  referee  to  make  an  ap- 
pointment. Where  creditors  fail  to  appoint 
a  trustee  and  acquiesce  in  the  appointment 
made  li^  the  referee,  th^  cannot  complain. 

88.  Matter  of  Cohen  (D.  C,  Mass.),  11 
Am.  B.  R.  439,  131  Fed.  391. 

28.  Matter  of  Knox  (G.  G.  A.,  Sth  Cir.),  34 
Am.  B.  R.  461,  221  Fed.  36,  in  which  the 
court  said:  ''The  objections  to  claims  had 
already  caused  six  weeks'  delay,  and  the  end 
was  not  in  sight.  The  circumstances  de- 
manded an  immediate  selection  of  a  trustee. 
The  referee  was  put  to  a  choice  of  three 
courses:  (1)  To  continue  the  existing  con- 
dition indefinitely,  to  the  detriment  of  the 
estate;  or  (2)  to  have  an  election  at  which 
the  majority  of  creditors  in  amount  would  be 
disfranchised;  or  (3)  to  make  an  appoint- 
ment himself.  Presumably  the  testimony 
thus  far  taken  did  not  make  likely  the  ulti- 
mate rejection  of  this  majority  in  amount 
of  daims,  and,  if  such  was  the  situation,  the 
referee  was  not  boand  by  any  hard  and  fast 
rule  to  disfranchise  this  majority.  Although 
the  creditors  are,  by  the  Bankruptcy  Act< 
given  control  of  the  election  under  normal 
circumstances,  and  such  control  should  not 


li^tly  be  disturbed,  yet  Sa  case  of  anergwy 
the  referee  has,  hi  our  judgmat,  inpk 
power  to  appoint  a  trusted — a  power,  kav« 
ever,  which  should  be  most  sparingly  ast- 
cised.  Hm  following  authoritiei  suitiii 
more  or  less  effectiTsly  the  existence  of  nA 
power:  In  re  Cohen  (D.  C,  Maaa),  11  Am. 
B.  R  439,  131  Fed.  391;  In  re  Ifilne, 
TumbuH  ft  Co.  (D.  C,  N.  Y.),  »  Am. 
B.  R.  248,  169  Fed.  280;  In  n  GoUstato 
(D.  G),  199  Fed.  MS.** 

80.  See  also  Am.  B.  R.  Dig.  i  SIS. 

81.  In  re  EasUadc  (D.  C,  N.  J.),  H  Am. 
B.  R.  529,  145  Fed.  68;   In  re  LevRUohi 

(D.  C,  N.  Y.),  8  Am.  B.  B.  299,  98  frf. 
676;  In  re  Rekersdres  (D.  C,  N.  Y.),  5  Am. 
B.  R.  811,  108  Fed.  206;  Falter  t.  B/aa3uxi 
(D.  a,  Ohio),  4  Am.  B.  R.  782,  104  Fel 
292,  on  reiriew  in  C.  C.  A.    In  re  MtfiD 

(C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  156, 106  Fed. 
67;  In  re  Kreuger  (D.  a,  Ky.),  27  Am.  A- 
R.  440,  196  Fed.  706;  Kiser  Co.  v.  Ototp^ 
Cotton  Oil  Co.  (C.  0.  A.,  5th  Or.),  31  Am. 
B.  R.  376,  208  Fed.  548. 

88.  See  Bankr.  Aet,  U  58,  67  tad  63; 
General  Order  XXL 

88.  The  election  will  be  set  asUe  u^^ 
new  election  ordered  whore  a  creditor  hM 
not  been  notified  ol  the  mestinff,  altkoop 
the  court  had  determined  that  he  was  «- 
titled  to  participate  in  the  procssdiag.  1* 
re  Evening  Standard  Pub.  Co.  (lXCfH.I*)» 
21  Am.  &  R.  169^  104  Fed.  617. 
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(II)  Qrownds  for  disapproval. —  The  approval  or  disapproval  of  the  appoint- 
ment of  a  trustee  rests  largely  in  the  discretion  of  the  judge  or  referee,  depend- 
ing upon  circumstances  dealing  primarily  with  the  competency  of  the  person 
selected  and  conditions  under  which  he  was  selected.^  The  purpose  of  the 
statute  is  to  secure  the  election  of  a  ^*  competent  '^  person  as  trustee ;  any  deter- 
mination by  the  referee  that  a  person  was  prejudiced  in  favor  of  the  bankrupt, 
or  that  fraud  might  result,  should  be  respected  and  sustained  if  the  evidence  is 
sufficient  The  dioice  of  the  creditors  is  entitled  to  consideration  and  should 
not  be  overruled  without  substantial  reasons.^  The  court  or  referee  should 
permit  free  expression  of  the  creditors'  will  and  should  not  arbitrarily  exercise 
uie  power  of  disapproval.^  A  determination  that  the  person  chosen  was  dis- 
qualified because  he  had  represented  creditors,  or  because  he  had  voted  for 
himself,  cannot  be  upheld.'^  The  question  as  to  whether  there  is  collusion  with 
the  bankrupt  should  be  definitely  disposed  of  before  the  appointment,  and  if 
there  is  reasonable  grounds  for  the  belief  that  such  collusion  exists  the  referee 
may  decline  to.  approve  the  election.^  The  election  of  a  trustee  by  the  cred- 
itors is  not  to  be  disapproved,  unless  there  is  good  reason  for  believing  that 
the  election  has  been  directed,  managed,  or  controlled  by  the  bankrupt  or  his 
attorney,  or  by  some  influence  opposed  to  the  creditors'  interests,^    The  bank- 


Si.  Matter  of  Wilson  (D.  C,  Mass.),  37 
Am.  R  R.  519;  Matter  of  Rosenfeld-Gold- 
man  Co.  (D.  C,  Maaa.),  36  Am.  B.  R.  G20, 
228  Fed.  921,  holding  that  rights  of  creditors 
in  the  selection  of  a  trustee  are  important, 
hut  the  decision  as  to  the  selection  ought  to 
rest  largely  with  the  ref erea 

85.  Ballman  y.  Tohin  (C.  C.  A.,  8th  Oir.), 
38  Am.  B.  XL  504;  Matter  of  Merritt  Con- 
struction Co.  (C.  C.  A.,  2d  Cir.),  33  Am. 
B.  R.  616,  219  Fed.  555. 

86.  Wilson  y.  Continental  Building  k  Loan 
Assn.  (C.  a  A.,  9ih  Cir.),  37  Am.  B.  R.  444, 
232  Fed.  824. 

87.  In  re  Margolies  (D.  C,  N.  T.),  27  Am. 
B.  R.  398,  191  Fed.  369. 

88.  In  re  DayviUe  Woolen  Co.  (D.  C, 
Oaan.),  8  Am.  B.  R.  85,  114  Fed.  674,  hold- 
ing that,  upon  the  refusal  of  counsel  for  a 
majority  of  the  creditor s>  who  had  been 
attorney  for  the  bankrupt,  to  answer  whether 
any  of  the  claims  attempted  to  be  deyoted  by 
him  for  trustee  were  held  in  the  interest  of 
the  bankrupt,  it  is  the  duty  of  the  referee  to 
put  the  question  and  permit  a  full  inyesti- 
gation  into  the  relations  of  the  attorney  to 
the  bankrupt  and  the  creditors,  and  if  there 
appears  to  be  reasonable  cause  to  believe  any 
such  collusion  exists,  the  referee  should 
either  decline  to  receive  the  collusiye  yotes  or 
to  approve  the  election. 

88.  In  re  Eastlack  (D.  C,  N.  J.),  16  Am. 
B.  R.  529,  145  Fed.  68;  In  re  Lloyd  (D.  C., 
Wis.),  17  Am.  B.  R.  96,  148  Fed.  92. 

Interest  of  creditors. — Where  the  person 
appointed  trustee  of  a  bankrupt  estate  re- 
ceiyes  his  appointment,  in  part,  at  least,  as 
a  result  of  the  actiye  efforts  in  the  solici- 
tation and  yoting  of  claims  by  a  creditor 
which  is  his  corporate  employer  and  in 
which  he  is  a  stockholder,  and  such  credi- 
tor holds  security  for  a  part  of  its  debt  and 
is  charged  with    haying  preferences,   such 
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person's  appointment  wiU  be  disapproyed. 
Matter  of  Anson  Mercantile  Co.  (D.  C, 
Tex.),  25  Am.  B.  R.  429,  185  Fed.  993.  In 
an  involuntary  bankruptcy  the  withholding 
by  the  referee  of  his  approyal  of  the  trustee 
chosen  by  the  creditors  is  not  justified  be- 
cause he  had  incurred  the  hostility  of  the 
bankrupt^  or  as  receiyer  had  imreasonably 
delayea  an  accounimg  and  distribution  of 
funds  to  creditors.  In  re  Mangan  (D.  C, 
Pa.),  13  Am.  B.  R.  303,  133  Fed.  1000. 

At  solicitation  of  attomeyswA  referee 
should  not  refuse  to  approye  the  electicm  of 
a  trustee  upon  the  ground  that  a  firm  of 
attorneys  who  wiU  be  employed  by  the  trus- 
tee if  elected  also  represent  a  creditor  of  the 
bankrupt  who  is  claiming  the  return  of  cer- 
tain merchandise  delivei^  to  the  bankrupt 
upon  an  aU^ed  consignment,  where  it  was 
stated  to  the  referee  that  if  it  should  after- 
wards appear  that  there  was  any  conflict  be- 
tween the  interests  of  the  creditor  and  the 
trustee,  the  attorneys  would  not  represent 
the  creditor,  and  that  the  trustee  would  be 
represented  also  by  other  attorneys.  Mt.tter 
of  Archbold  ft  Hamilton  (D.  C,  Cal.),  88 
Am.  B.  R.  256. 

Solicitation  of  claims  by  receiyer  for  the 
purpose  of  being  appointed  tmstee.—  In  the 
absence  of  aiBmatiye  eyidence  of  coUusioa 
with  the  debtor,  it  is  no  objection  to  the  ap- 
pointment, as  trustee,  of  the  receiver  m 
bankruptcy,  who  receiyed  a  majority  in  num- 
ber and  amount  of  the  claims  allowed,  that 
he  sent  a  letter  to  yarioue  creditors  signed 
by  him  as  receiver,  asking  that  they  send 
their  proofs  of  claims,  and  containing  direc- 
tions as  to  the  manner  and  form  of  proof, 
it  appearing  that  the  schedules  had  been 
filed  and  that  he  had  no  better  opportunity 
to  obtain  the  proofs  than  any  one  else.  In 
re  Crooker  Co.  (Ref.,  Mass.),  27  Am.  B.  K 
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rupt's  former  attorney  should  not  be  appointed,  especially  where  it  appetn 
that  they  continue  in  close  relations  to  each  other.^  And  a  referee  is  justified 
in  disapproving  the  appointment  of  a  person  who  was  an  assignee  of  the  bank- 
rupt under  a  common  law  assignment  and  whose  account  as  assignee  is 
unsettled,^  and  he  is  likewise  justified  in  disapproving  the  appointmGit  of  a 
member  of  a  law  firm  which  acted  as  counsel  for  such  assignee:^  An 
appointment  of  a  trustee  by  the  creditors  should  not  be  disapproved  bj  Ae 
referee  solely  upon  the  ground  that  he  is  a  non-resident  of  the  county  in  wKidi 
the  bankrupt's  estate  is  located,^  or  because  he  had  an  office  with  an  attomej 
who  represented  certain  stockholders  of  the  bankrupt  who  claimed  to  be  cred- 
itors, but  whose  claims  were  to  be  contested  and  who  were  former  dients  of 
the  trustee.^  If  the  trustee  is  otherwise  competent  it  does  not  foDow  that 
his  election  should  be  disapproved  by  the  referee  because  of  his  f riendUnesB  to 
the  debtor.** 

(III)  Effect  of  disapproval. — ^A  referee  cannot  ignore  the  appointment  of  a 
trustee  by  creditors  and  proceed  summarily  to  appoint  without  holding  another 
election.  If  he  disapproves  of  the  appointment  it  is  his  duty  to  make  an  order 
in  writing  to  that  effect,  and  direct  that  another  meeting  be  held  to  fill  the 
vacancy.*®  A  referee  who  disapproves  of  the  creditors*  choice  of  trustee  may 
not  appoint  one  of  his  own  selection ;  but  he  must  call  another  meeting  of  the 
creditors.*^  A  trustee  elected  by  creditors  does  not  take  office  until  his  Section 
is  approved,  and  until  that  time  there  is  a  vacancy  which  may  only  be  fiDed  by 
^«  ^7.^itors.**  Whenever  a  referee  disapproves  of  a  choice  of  trustee  made  by 
creditors,  another  opportunity  must  be  permitted  them  to  make  a  selection  of 
one  who  is  free  from  any  "  entangling  alliances ''  that  might  interfere  with  the 
proper  discharge  of  the  duties  devolving  upon  him.** 

(IV)  Review  of  approval. — ^An  order  of  a  referee  approving  the  creditors' 


40.  In  re  Wink  (D.  C,  Md.),  80  Am.  B. 
R.  298,  206  Fed.  348. 

The  iminfluenced  votes  of  creditors  in  favor 
of  one  for  trustee  who  had  formerly  been  the 
attorney  for  the  bankrupt  are  not  a  nnUity 
so  that  the  opposing  candidate  for  trustee 
must  be  declared  elected.  In  re  Machin  (D. 
C,  Pa.),  11  Am.  B.  R  449,  128  Fed.  815. 

41.  In  re  Clay  (C.  C.  A.,  Ist  Cir.),  27  Am. 
B.  R.  715,  192  Fed.  830. 

42.  In  re  Qay  (C.  0.  A.,  1st  Cir.),  27 
Am.  B.  R  715,  192  Fed.  830. 

48.  Matter  of  Jacobs  and  Roth  (D.  C, 
Pa.),  18  Am.  B.  R.  728,  157  Fed.  988. 

44.  In  re  Blue  Ridpe  Packing  Co.  (D.  C, 
Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 

45.  Matter  of  Turner  &  Co.  (Ref.  Mass.), 
20  Am.  B.  R.  646. 

The  true  rule  on  this  subject  is  well  illus- 
trated in  the  case  of  In  re  Eastlack  (D.  C.» 
K.  J.),  16  Am.  B.  R.  529,  537,  145  Fed.  68, 
74,  in  which  there  is  a  review  of  the  authori- 
ties, and  where  the  court  Bays:  **  Harmony 
of  action  between  an  honest  bankrupt  and 
an  honest  trustee  tends  to  promote  creditors' 
interests,  and  there  is  no  law  against  the 
election  of  a  person  as  trustee  merely  because 
he  is  acceptable  to  the  bankrupt." 

46.  In  re  Madcellar   (D.  C,  Fa.),  8  Am. 


B.  R.  669,  116  Fed.  547;  In  re  MuipB    D 

C,  Pa.),  13  Am.  B.  R.  303,  133  Fed.  lA-O: 
In  re  Hare  (D.  C,  N.  Y.),  9  Am.  B.  R  52\ 
119  Fed.  246;  In  re  Van  De  Mark  (D.  C, 
N.  T.),  23  Am.  B.  R.  760,  175  Fed.  287. 

Effect  of  disapproTaL — Where  a  refem 
in  bankruptcy  disapproves  of  the  tppoict- 
ment  as  tnistoe,  of  the  person  elected  by  tte 
creditors,  a  yacancy  existe  which  calls  for  i 
second  election,  and  an  immediate  appcir.t* 
ment  of  another  person,  by  the  referee,  can- 
not be  made.  In  re  Margolies  (D.  C  N.  Y.». 
27  Am.  B.  R.  398,  191  Fed.  369. 

47.  In  re  Lewensohn  (D.  C,  N.  T.),  S 
Am.  B.  R.  299,  98  Fed.  576 ;  In  re  Uv^^ 
lar  (D.  C,  Ptu),  8  Am.  B.  R.  669,  115  Fed. 
547. 

4».  Matter  of  day  (C.  C.  A.,  1st  Or). 
27  Am.  B.  R.  716,  192  Fed.  83a 

Vacancy  created.— The  ^ect  of  tke  ^ 
approval  by  a  referee  of  the  penon  M 
selected  by  creditors  as  trustee  u  to  viette 
the  election,  not  to  throw  out  the  TOtei  ft-r 
the  person  elected  but  disapproved.  Htttrr 
of  Wilson  (D.  C.,  Mass.),  37  Am.  B.  R.  511 

49.  In  re  Van  De  Mark  (D.  C,  K.  T.), » 
Am.  B.  R.  760,  175  Fed.  287,  citing  O^B^ 
on  Bankruptcy  (6th  ed.),  p.  879. 
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appointment  of  a  trustee  ia  subject  to  review  by  the  district  judge,^  but  a 
dtfeated  candidate  for  trustee  is  not  entitled  to  a  petition  for  review  because  of 
the  exclusion  of  certain  votes  by  the  referee.  The  only  persons  who  can  appeal 
by  petition  for  review  are  those  whose  votes  have  been  cast  out.^^  Individual 
creditors  who  conceive  themselves  aggrieved  by  the  action  of  the  referee  in  ap- 
proving the  election  of  a  trustee  may  take  review  in  their  own  namee.^^* 

(2)  Undub  activity  on  the  part  op  the  bankbupt. —  Undue  activity 
on  the  part  of  a  bankrupt  in  the  selection  of  a  trustee  has  always  been  di9* 
countenanced  by  the  courts,  and  where  it  appears  the  appointment  of  thci 
trustee  should  not,  as  a  rule,  be  approved."  It  is  well  settled  by  all  thq 
authorities  that  the  trustee  represents  the  creditors^  and  not  the  bankrupt^ 
in  the  administration  of  the  estate;  and  that  it  is  impropeor  that  the  bankrupt 
shall  actively  interfere  with  the  matter  of  his  selection  and  appointment;  and 
that,  if  he  does  interfere  and  the  person  aided  by  him  is  appointed  by  votes 
procured  by  such  interference,  the  appointment   should  for  that   reason  bq 


60.  See  Bankr.  Act,  f  38;  In  re  Hanson  (D. 
C,  Minn.),  10  Am.  B.  K.  235.  150  Fed.  417: 
Matter  of  Parsons  Mfg.  Co.  (D.  C,  Mass.).  30 
Am.  B.  B.  868,  247  Fed.  126. 

Review  of  flndlnirs  aa  to  disputed  elaimsd — 
Where  upon  a  petition  to  review  the  election 
of  a  trustee  upon  the  ground  that  certain 
claims  were  not  entitled  to  be  voted,  there  is 
no  evidence  presented  as  to  the  disputed  claims, 
the  referee's  findings  of  fact  as  to  aU  claims 
must  be  confirmed.  Matter  of  Snow  (D.  C, 
Mass.),  41  Am.  B.  B.  482,  24S  Fed.  205. 

51.  It  was  so  held  on  a  petition  for  review 
taken  by  a  receiver  who  was  a  candidate  for 
trustee  and  was  defeated  by  the  exclusion  of 
votes  cast  for  him  by  a  commissioner  of  deeds 
acting  under  a  power  of  attorney  aclcnowl- 
edged  before  himself.  The  commissioner  of 
deeds  himself  might  have  appealed  by  reason 
of  his  representation  of  creditors  who  were 
the  real  parties  In  Interest.  Matter  of  Gross- 
man (D.  C,  N.  Y.),  34  Am.  B.  B.  32,  225  Fed. 
1020. 

61a.  Matter  of  Parsons  Mfg.  Co.  (D.  C, 
Mass.),  30  Am.  B.  B.  275,  247  Fed.  126. 

62.  ''Interference  by  the  bankrupt,  the  voting 
of  claims  in  his  interest  or  at  his  direction  has 
always  been  discountenanced  by  the  courts  and 
held  to  invalidate  a  choice  of  trustees  thus 
secured."  In  re  McGlU  (C.  C.  A.,  6th  Cir.),  5 
Am.  B.  B.  155,  161,  106  Fed.  57,  citing  In  re 
Wetmore,  Fed.  Cas.  No.  17,466  and  In  re  Bliss, 
Fed.  Cas.  No.  1,543,  decided  under  the  act  of 
1867.  Where  it  appears  that  the  election  was  a 
close  one,  that  the  person  elected  received  the 
votes  of  bankrupt's  counsel,  brother-in-law  and 
clerk,  that,  upon  objections  of  the  bankrupt, 
claims,  which  would  have  made  such  selection 
impossible,  were  thrown  out  and  it  was  evi- 
dent that  the  person  selected  had  received 
advance*  information  from  the  bankrupt  that 
the  petition  had  been  filed  and  who  were  the 
general  creditors,  and,  undoubtedly  upon  the 
suggestion  of  the  bankrupt  or  his  attorney,  had 
immediately  become  a  candidate  for  trustee  and 
actively  engaged  in  sending  out  letters  to  cred- 
itors of  the  bankrupt,  soliciting  their  claims, 
his  election  will  be  set  aside.  In  re  Ployd 
(D.  C,  Pa.),  25  Am.  B.  B.  104,  183  Fed.  701. 
Bankrupt  had  an  estate  of  only  $3,500,  to  be 
divided,  after  paying  expenses,  amonprst  cred- 
itors having  claims  aggregating  $0,000,  over 
$7,000  of  which  were  claims  said  to  be  owing 
to  near  relatives  of  the  bankrupt  or  members 
of  the  family.  One  of  the  bankrupt's  attorneys 
presented  the  claims  of  and  had  powers  of 
attorney  from  about  80  per  cent,  of  these 
claimants  at  the  first  meeting  of  creditors,  thus 
controlling  the  appointment  of  the  trustee  and 


he  insisted,  over  the  objection  of  the  other 
creditors  upon  the  selection  of  an  attorney  as 
trustee,  who  had  an  office  In  the  building 
occupied  by  bankrupt's  attorneys.  It  was  held 
that  the  referee  was  Justified  in  disapproving 
as  contrary  to  public  policy,  a  selection  which 
would  allow  the  bankrupt  and  his  relatives  to 
administer  the  estate.  In  re  Sitting  (D.  C, 
N.  Y.),  25  Am.  B.   R.  682,  182  Fed.  017. 

Canvassing  of  creditors  tof  secure  Totes.— 
The  trustee  appointed  by  the  referee,  after 
his  election  by  a  majority  of  creditors,  both 
in  number  and  amount,  had  offices  in  the 
same  suite  as  bankrupt's  attorney  and  the 
evidence  showed  that  he  had  prior  to  the  fil- 
ing of  the  Bcliedules,  solicited  votes 
on  claims,  a  number  of  claims  having 
been  sworn  to  before  him  as  a  notary^ 
It  was  held,  that  while  'the  practice  of  solicit- 
ing votes  was  to  be  condemned  as  it  did  not 
appear  that  the  selection  of  the  trustee  was 
in  the  interest  of  the  bankrupt,  in  order  to 
control  the  administration  of  the  estate  for 
her  benefift  without  regard  for  the  interests 
of  creditors,  the  appointment  should  be  con- 
firmed. Matter  of  Fisher  (D.  C,  Pa.),  25 
Am.  B.  R.  703,  193  Fed.  104.  The  votes  of 
creditors  for  trustees  cast  upon  proxies 
solicited  by  the  bankrupt  are  properly  re- 
jected. In  re  Machin  &  Brown  (D.  C,  Pa.), 
11  Am.  B.  R.  449,  128  Fed.  315.  Where  it 
appears  that  the  election  of  a  trustee  by  ft 
large  majority  of  all  the  creditors  is  ac- 
complished b^  the  vote  of  an  attorney  in  fact 
holding  proxies  obtained  from  creditors,  act- 
ing in  combination  with  the  bankrupt,  his 
election  should  be  disapproved  by  the  referee. 
In  re  Henschel  (Ref.,  N.  Y.),  6  Am.  B.  R. 
25.  Where  the  creditors,  all  of  whom  had 
proved  their  claims  and  were  unpreferred, 
had  received  100  per  cent.,  the  fact  that  soma 
of  them  voted  for  a  new  trustee  at  the  bank- 
rupt's solicitation  is  not  sufficient  to  disturb 
the  appointment,  the  court  being  satisfied 
that  the  person  selected  will  make  a  suitable 
trustee  and  that  the  bankrupt's  solicitation 
for  votes  was  not  by  way  of  improper  in^ 
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disapproved.^  However  high  the  character  of  a  proposed  trustee  may  be^ 
the  active  interference  of  the  bankrupt  in  his  favor  will  render  him  ineligible 
for  appointment,  and  such  appointment  will  for  that  reason  be  disappio?e<L" 
This  does  not  prevent  the  appointment  of  a  person  who  is  acceptable  to  the 
bankrupt.  It  is  the  activity  of  the  bankrupt  in  bringing  about  the  sdection 
that  is  prohibited.*^  The  creditors  of  a  bankrupt  corpotation  should  be  pe^ 
mitted  to  vote  for  a  trustee  without  interference  from  its  officers."* 

f.  Appointment  to  fill  vaeanoies.—  (1)  In  oxirEnAL. — Here  again  the  policy 
of  the  law  is  different  from  its  predecessor.  Immediately  a  vacancy  occm 
either,  (1)  in  Ihe  office  of  trustee^  or  (2)  after  an  estate  has  been  reopened, 
or  (3)  a  composition  has  been  set  aside,  or  (4)  a  dischai^  has  been  revoked, 
or  (5)  ^'if  there  is  a  vacancy  in  the  office  of  trustee/'  the  creditors  must  be 
summcmed  in  the  usual  way ;  and  they  appoint  the  trustee.^     The  value  of 


tfucement.  In  re  Morton  (D.  C,  BiaiB.).  0  Am. 
B.  R.  608,  118  Fed.  908.  Tbe  election  of  an 
apparently  competent  and  indifferent  person 
approved  bj  the  referee,  anatained,  against  an 
objection  tiiat  the  election  was  the  result  of  a 
conspiracy  between  the  attorney  for  a  majority 
of  the  creditors  and  an  officer  of  the  bank- 
rupt. In  re  Ketterer  ManTe  Co.  (D.  C,  Pa.), 
10  Am.  B.  R.  225.  155  Fed.  087. 

Where  one  of  three  directors  of  a  corpora- 
tion, who  was  alao  its  president,  treasurer,  clerk 
and  manager,  fayored  a  composition  and  re- 
organisation, and  the  receiver  in  bankruptcy 
and  the  other  directors  favored  adjudication, 
and  both  factions  went  beyond  what  was 
proper  in  soliciting  claims  so  as  to  control  the 
election  of  the  trustee,  the  claims  of  the  presi- 
dent should  not  be  disfranchised  and  the  other 
claims  allowed  to  be  voted,  where  his  plan  does 
not  appear  to  have  involved  any  fraud.  Matter 
of  Parsons  Mfg.  Co.  (D.  C,  Mass.),  89  Am.  B. 
R.  868»  247  Fed.  126. 

Fnrnlshiiig  Ust  of  creditors  before  llling 
schedules. — Where,  upon  the  review  of  an  order 
appointing  a  trustee  whose  election  waa  alleged 
to  have  been  procured  by  his  action  in  securing 
the  proofs  and  votes  of  certain  creditors  by 
means  of  a  list  of  creditors  which  he  solicited 
from  the  bankrupt  before  the  filing  of  the 
schedules,  it  is  found  as  a  fact  that,  acting 
entirely  in  behalf  of  creditors,  he  requested  the 
list  of  creditors  without  the  solicitation  of  the 
bankrupt  or  for  its  benefit,  and  that  his  action 
and  that  of  others  in  procuring  claims  and 
voting  the  aame  was  Justifiable,  the  order  of 
appointment  as  trustee  wlU  not  be  disturbed. 
Matter  of  James  H.  Turner  St  Co.  (Ref.,  Mass.). 
20  Am.  B.  R.  646.  dist'g  In  re  Uoyd,  17  Am.  B. 
R.  06,  148  Fed.  02,  which  held  that  no  attorney 
ahould  be  permitted  to  vote  any  claim  on  the 
choice  of  trustee,  that  has  come  to  him  through 
the  instrumentality  of  the  bankrupt,  in  furnish- 
ing him  with  a  list  of  the  creditors  before  the 
schedules  are  filed,  but  the  attorney  is  not 
disqualified  from  voting  upon  the  claims  of 
other  creditors  who  employed  him  in  the  regular 
way  and  had  no  concern  with  the  bankrupt  In 
the  matter. 

68.  In  re  McGiU  (C.  O.  A.,  6th  dr.),  5 
Am.  B.  R.  155,  100  Fed.  57;  In  re  Hanson 
(D.  C,  Minn.),  19  Am.  B.  B.  235,  156  Fed. 
417;  In  re  Ployd  (D.  C,  Pa.),  26  Am.  B.  B. 
104,  183  Fed.  791.  The  election  of  a  tmgtee, 
obtained  through  the  active  efforts  of  the 
bankrupt,  should  be  disapproved.  Matter  of 
Bothleder  (D.  C,  N.  Y.),  37  Aul  B,  R.  116, 
282  Fed.  898. 

''AH  the  creditors  of  a  bankrupt  estate 
have  the  right  to  be  fairly  cared  for  in 
the  administration  of  the  estate.     All  the 


creditors  have  the  right  to  a  fair  and  an  in- 
partial  trustee,  one  not  under  the  iafiuenct 
of  the  bankrupt  or  of  his  attorney  to  uj 
substantial  degree,  especially  wliere  there  art 
or  ma^  be  conflicting  interests,  qneitioBi  u 
to  claims  and  the  conduct  of  the  Innkmpt 
prior  to  and  after  bankruptcy."  la  re  Sittioc 
(D.  a,  N.  Y.),  25  Am.  B.  R.  688,  188  Fed. 
917.  The  beneficiaries  are  not  the  baakrupU 
but  the  creditors.  For  that  reason  the  lav 
gives  to  them  alone  the  choice  of  trustee;  tbc 
bankrupt  has  no  part  in  it  because  presum- 
ably he  has  no  interest  in  it.  In  re  Lewes 
Bohn  (D.  C,  N.  Y.),  3  Am.  B.  R.  299.  9J 
Fed.  576.  The  trustee  should  not  be  nomi- 
nated in  fact  by  the  bankrupt  or  his  att-- 
ney,  because  he  must  be  free  from  sll  e>- 
tangling  alliances  or  associations  that  migbt 
in  any  way  control  his  indepeadesee  ti4 
responsibilities.  In  re  Bekersdres  (D.  C 
N.  Y.),  5  Am.  B.  R.  811,  108  Fed.  201 
54.  In  re  Hanson  (D.  C.  Minn.),  19  A& 

B.  R.  235,  156  Fed.  417;  In  re  Kreuper   a 

C,  Ky.),  27  Am.  B.  R.  440,  96  Fed.  705. 
Interest  of  bankrupt  or  others  in  hit  b^ 

half. —  Neither  the  bankrupt  himself,  nor  U* 
attorney,  nor  any  assignee,  n<»'  his  tttc- 
ney  can  be  permitted  to  control  the  e^^^ 
tion  of  a«  trustee.  If  creditors  kBovic^r-r 
join  with  such  parties  in  an  effort  to  elect  a 
trustee,  the  remedy  is  to  reject  their  selec- 
tion and  permit  the  creditors  who  are  dj£ 
in  the  combination  ^to  make  the  seketi'a. 
Matter  of  Stowe  (D.  C,  OaL),  38  An.  K  B. 
76. 

65.  In  re  Eastlack  (D.  a,  K.  J.),  16  A» 
B.  R.  529,  145  Fed.  68;  In  re  Ployd  (IX  C, 
Pa.),    25    Am.    B.    R.    194.    183    Fed.  T^l: 

In  le  Walker  ft  Go.  (D.  OL,  Ala.),  »  ^ 
B.  R.  499,  204  Fed.  132. 

M.  In  re  Day  4  Oo.  (D.  C,  K.  Y.).  » 
Am.  B.  R.  66,  174  Fed.  164,  holding  rit^ 
where  the  elec^on  of  a  tmstee  for  a  hsak 
rupt  corporation  has  been  caused  by  the  i* 
tenerenoe  of  its  dBeers,  an  order  will  he  ea 
tered  declaring  that  thm  t/as  a  failore  t^ 
elect  a  trustee,  and  ordering  a  nev  d^ 
tion. 

67.  See  General  Order  XXV,  and  eompiit 
In  re  Lewensohn  (D.  C,  K.  Y.),  3  An.  B.  B- 
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the  words  just  quoted,  unless  they  refer  to  a  case  where  at  the  first  meeting 
no  trustee  was  appointed,"  does  not  seem  clear.  The  purport  of  the  clauses 
on  vacancies  is,  however,  beyond  the  domain  of  discussion.  All  vacancies 
must  be  filled  as  if  at  a  first  meeting.  It  is  thought,  however,  that,  when  a 
trustee  duly  appointed  fails  to  qualify  or  dies  before  he  can  do  so,  on  motion 
or  consent  of  all  the  creditors  who  voted  at  the  meeting  when  he  was  chosen, 
they  may  appoint  a  substitute  trustee,  without  calling  another  meeting  for 
that  purpose.  If  a  trustee  embezzles  the  funds  of  the  estate  and  absconds, 
his  action  amounts  to  an  abandonment  of  his  office  and  a  new  trustee  may  be 
appointed  without  proceedings  for  removal  or  notice  to  the  absconding  trustee.*^ 

(2)  Afteb  an  estate  has  been  bsopened. — Where  an  estate  is  reopened 
the  office  of  trustee  is  vacant  and  the  court  may  appoint  where  the  creditors 
have  failed  to  do  so;^^  but  the  appointment  of  a  trustee  being  vested  in  the 
court  upon  certain  conditions,  a  failure  to  comply  with  such  conditicms  does 
not  deprive  the  court  of  its  jurisdiction,  and  the  validity  of  the  appointment 
of  a  trustee  after  an  estate  is  reopened  cannot  be  attacked  in  a  ooUateEal 
action.^  The  continuanoe  of  the  former  trustee  in  <dSce  pending  the  appoint- 
ment of  a  new  trustee  by  the  creditors,  is  an  inequality,  but  does  not  necessarily 
affect  his  official  acts.® 

g.  Hnmber  of  tnuteei. — Under  the  former  law,  the  creditors  chose  "  one  or 
more  assignees."  ^  Now,  there  can  be  but  one  or  three  trusteea  Votes  for 
two  trustees  should,  therefore,  be  refused.^  It  seems  also  that  where  one  of 
three  trustees  dies^  a  meeting  should  be  called  to  fill  the  vacancy.®  At  such 
a  meeting  the  creditors  may  of  course  vote  to  continue  the  survivor  alone,  or 
deet  him  as  a  single  trustea 

h.  Wken  no  trustee^— By  Qeneral  Order  XV,  in  no-asset  cases,  provided 
there  are  no  appearances  by  or  for  creditors,  the  judge  or  referee  may  ^^  direct 
that  no  trustee  be  appointed.''  This  practice  is  new;  it  is  a  boon  to  bank- 
rupts and  referees.  Its  validity  may,  however,  be  doubted.*'  If  the  creditors 
do  not  appoint,  ^^  the  court  shall  do  so."  If  there  is  no  trustee,  the  difficulty 
of  setting  off  exempt  property  is  apparent.^  Efforts  have  been  made  to  over- 
oome  this  difficulty  by  local  rules,^  but  their  validity  is  also  doubtful.  If  no 
trustee  is  appointed  at  such  a  first  meeting  a  trustee  may  still  be  appointed 


200,  OS  Fed.  576;  In  re  Hare  (D.  €^  N.  Y.), 
9  Am.  B.  R.  620,  119  Fed.  246. 

Election  to  fiU  vacancy  causied  hy  remevaL 
— Where  a  trastee  in  Imnkntptcy  has  been 
removed  beeanae  of  hie  em]ployment  of  the 
attorn^  for  an  aaaignee  for  the  benefit  of 
creditors,  by  which  attorney  he  had  been  em- 
jloyed,  sudi  attorney  should  not  be  allowed 
to  control  the  election  of  a  new  trustee. 
Matter  of  Foreetier  (IX  C,  Cal.),  85  Am. 
B.  R.  51,  222  Fed.  637. 

S8.  See  General  Order  XV. 

69.  In  re  Wright  (Ref.,  N.  Y.),  2  Am.  B. 
R.  497. 

00.  Schofield  ▼.  United  States  ex  reL  Bond 
(C.  C.  A.,  6th  dr.),  23  Am.  B.  R.  269,  174 
Fed.  1. 

61.  In  re  Newton  (O.  C.  A.,  8th  Cir.),  6 
Am.  B.  R.  62,  46  C.  C.  A.  399,  107  Fed.  429; 
llatter  of  Rochester  Sanitarium  and  B«iths 
Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B.  R.  356,  222 
vM.  22,  quoting  the  language  of  the  text 


62.  Fowler  ▼.  Jenks  (Sup.  Ot.,  Minn.),  11 
Am.  B.  R.  255,  90  Minn.  74,  citinff  Harvey  ▼. 
Tyler,  2  WaD.  (U.  S.)  238, 17  L.  Ed.  871,  ud 
Lampr^  ▼.  Kndd,  29  N.  H.  299. 

68.  Matter  of  Rochester  Sanitarium  and 
Baths  Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B.  R. 
866,  222  Fed.  22. 

64.  Act  of  1867,  |  13,  R.  S.,  |  6084. 

66.  See  In  re  Fisher  (D.  C,  N.  J.) ,  14  Am. 
B.  R.  366,  135  Fed.  223. 

66.  See  last  paragraph.  Compare  In  re 
Scheiffer,  Fed.  Ckts.  12,445. 

67.  Thus,  see,  under  the  former  law.  In  re 
Cogswell,  Fed.  Cas.  2,959 ;  In  re  Graves,  Fed. 
Cas.  5,709. 

68.  This  must  be  d<me  by  a  trustee. 
Bankr.  Act,  |  47-a(ll).  fizempt  properly 
does  not  pass  directly  to  the  claimant.  See 
under  |  6. 

60.  Thus  see  rale  in  htrisdietion  of  Referee 
Hotchkiss  (Erie  Co.,  K.  Y.),  1  K.  B.  N.  116. 
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later,  ''if  tiie  court  Bhall  deem  it  desirable."^  In  cases  covered  by  ftii 
general  order,  farther  meetings  may  by  order  be  dispensed  with.  Fonn 
No.  27  should  be  used,  with  such  additions^^  as  to  the  setting  apart  of  exemp- 
tions as  the  court  feels  it  has  power  to  grant 

i.  Hotiflcation,  bond,  qualification,  etc. —  The  referee  must  immediatdj 
notify  the  trustee  of  his  appointment.''*  Form  No.  24  indicates  Ae  method. 
The  notice  is,  however,  often  given  orally,  and  should  be,  if  the  trusteeelect  is 
present  at  the  meeting.  The  truBtee  should  notify  the  referee  of  his  acceptanee 
or  declination.  He  rarely  does.  The  presentation  of  the  bond,  or  a  faihre 
to  present  within  the  required  time  is  thought  suiEcient  The  requiremeats  u 
to  trustee's  bonds^  and  duties^^  are  discussed  elsewhere. 


m.  REMOVAL  OF  TSUSTKBaTs 

a.  Per  cauie^— The  creditors  have,  however,  no  control  over  the  lemofal 
of  trustees,  other  than  to  initiate  proceedings  to  that  end.  The  former  law* 
gave  them  such  control  *^  with  consent  of  the  court.''  Now  the  court  is  given 
sole  power  to  remove,"  but  this  must  be  done  by  the  judge,  not  the  referea* 
The  district  rules  which  confer  on  the  referees  jurisdiction  to  perfonn  aO  dia 
functions  of  the  judge  usually  except  such  powers  as  have  been  withdrawn 
from  them  by  the  General  Orders.  Numerous  cases  on  the  removal  of  tnft' 
tees  imder  the  former  law  will  be  found  in  point^  The  practice  on  ranovab 
is  suggested  by  Forms  Nos.  62,  53,  54,  and  55.^  Removal  is  a  matter  of 
discretions^  and  is,  therefore,  not  reviewable  ;^  but,  being  a  judicial  discretion, 
should  be  exercised  only  when  there  is  sufficient  causa^  Where  a  trustee^ 
by  concealment  or  false  representation,  induces  creditors  to  agree  to  a  eooh 
position  contrary  to  their  interests,  he  should  be  removed.**     It  is  not  neeeasaiy 


70.  Clajic  ▼.  Pidcock  (C.  C.  A.,  Sd  Cir.), 
12  Am.  B.  R.  309,  129  Fed.  745.  In  this 
case  a  trustee  was  appointed  more  than  a 
year  after  the  creditors'  meeting. 

71.  See  also  "Supplementary  Forms," 
po9t;  Hasar  and  Alexander's  Bankrupt^ 
Forms   (2d  Ed.). 

78.  General  Order  XVI. 
78.  See  under  |  60  of  this  work. 
74  See  Bankr.  Act,  8  47.    See  also  Aul  B. 
R.  Dig.  g  325. 
75.  See  also  Am.  B.  R.  Dig.,  §  323. 
78.  Act  of  1&67;  §  18,  R.  S.,  S  5039. 

77.  Bankr.  Aot,  §  2  (17). 

78.  General  Order  XIII. 

Approval  of  judge. — An  order  of  a  referee 
in  bankruptcy  removing  a  trustee,  which  has 
not  been  affirmed  by  a  judge  who  under 
General  Order  No«  13,  has  sole  power  of  re- 
moval, is  void,  and  another  provision  of  the 
order  appointing  a  new  trustee,  and  a  sub- 
sequent order  directing  the  old  trustee  to 
turn  over  assets  must  also  fall  as  having 
no  legal  foundation.  MaUer  of  Berree  & 
Wolf  (D.  C,  Pa.),  34  Am.  B.  R.  549,  186 
Fed.  224. 

79.  In  re  Sacchi,  43  How.  Pr.  (N.  Y.) 
250;  In  re  Mallory,  Fed.  Oas.  8,990;  Ex 
parte  Perkins,  Fed.  Oas.  10,982;  In  re  Blod- 
gett,  Fed.  Oas.  1,552;  In  re  Price,  Fed.  Oas. 


11,409;  In  re  P^ry,  Fed.  Oat.  10,998;  Ii  n 
Grant,  Fed.  Oas.  5/S92. 

80.  A  petition  seekinff  the  removi]  of  s 
trustee  in  bankruptcy  and  also  the  refoeita 
of  certain  orders  allowing  applicatioBS  te 
sell  or  redeem  securities  belonging  to  tki 
bankrupt's  customers  which  had  been  pMH 
by  the  bankrupt,  a  8tockl>roker,  enmised 
and  held,  insufficient,  the  manner  and  eitoit 
of  the  petitioner's  damage  not  belnff  sst  foitfc 
and  it  appearing  that  tlie  petitionen  ddiyw 
unreasonably  in  making  the  applicaUoa.  U  it 
Carothers  dc  Co.  (D.  C,  Pa.),  27  Am.  B.  R.  9KL 
392  Fed.  691. 

81.  In  re  Day  &  Co.  (C.  C.  A,  2d  Or.).  M 
Am.  B.  B.  282.  178  Fed.  MB»  afl^.  28  An.  a  B. 
66k  174  Fed.  IM. 

8t.  In  re  Dewey,  Fed.  Cas.  8,849 ;  In  re  Adkr. 
Fed    ^aa   fio^ 

8si  In  re  Mallorv,  Fed.  Cat.  8,909  See  tlM 
Am.  B.  R.  Dig.,  f  828. 

Canae  for  renaoYaL — ^A  trustee  in  baakraptC 
who  is  employed  in  the  office  of  the  attoney  Jv 
an  assignee  for  the  benefit  of  crediton.  wiki 
attorney  is  also  acting  for  him,  should  be  ft- 
moved  upon  the  ground  that  the  interests  of  tw 
trustee  and  the  assignee  may  conflict  Mattff 
of  Forestier  (D.  C,  CaL),  35  Am.  B.  R  iO,  B 
Fed.  887. 

The  fact  that  a  trustee  in  bankraptcy  hU. 
prior  to  his  appointment,  acted  for  the  bau- 
rupt  and  his  wife,  pursuant  to  an  agfW*g 
under  whch  they  had  cooTeyed  to  him  all  tfev 
property  for  the  benefit  of  themselveB  aad  enA; 
Itors  Is  insuflicient  to  Justfty  his  reswrn 
Bfatter  of  Holden  (D.  C.  N.  T^,  44  Am.  &  8 
161,  288  Fed.  720. 

«®*^  ^'^  '«  Wrisley  ifC.  C  A..  7th  dr.),  H  A» 
B.  R.  193,  133  Fed.  88a 
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to  justify  a  trustee's  removal  that  he  be  guilty  of  personal  dishonesty;  he 
may  have  so  conducted  the  business  or  affairs  of  the  estate  as  to  have  lost  the 
oonfidence  of  the  creditors  and  thus  prevented  their  co-operation  with  him, 
in  which  case  it  will  be  for  the  benefit  of  the  estate  that  he  be  removed.^ 
The  fact  that  a  trustee  has  changed  his  legal  residence  to  another  district  is 
not  ground  for  his  removal,  where  the  change  neither  makes  it  impossible  for 
him  to  perform  his  duties  as  trustee^  nor  di£5eult  for  the  creditors  to  locate 
and  communicate  with  him.^ 

b.  By  resignation.— The  statute  does  not,  as  did  its  predecessor,^  provide 
for  such  a  contingency.  A  trustee  can  unquestionably  resign,  but,  it  is 
thought,  his  resignation  is  still  ineffectual,  save  ^'with  the  consent  of  the 
judge  *'  or  referee." 

85.  BuUman  v.  Tobin  (O.  C.  A.,  Sth  Gir.),  of    the    creditors    is   indispensable    to    the 

38  Am.  B.  R.  604,  holding  that  where  a  tms-  effident  administration  of  the  trust, 

tee  has  not  only  failed  to  carry  out  the  86.  In  re  Seider   (D.  C,  N.  T.),  20  Am. 

wishes  of  the  creditors  by  whom  he  was  B.  R.  708,  163  Fed.  130. 

chosen,  but  has  placed  himself  in  direct  an-  87.  Act  of  1867,  |  IS,  R.  S.,  |  608S. 

tagonism  to  them  without  being  able  to  as-  88.  But  see  Hull  ▼.  Burr  (FU.  Sup.  Ot.), 

sign  any  good  reason  for  so  doing,  he  should  28  Am.  B.  R.  837,  64  Fla.  83,  69  So.  787. 
be  removed,  especially  where  the  co-operation 
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L  QUALIFICATIONS  OF  TRUST8BS.' 

§  45.  QnaliflcatioDt  <tf  Tnurtees.— a  Trastees  may  be  (1)  indi- 
Tidnals  who  are  respectively  competent  to  perform  the  dotiee  of  ttiat 
offioe^  and  reside  or  have  an  office  in  the  judicial  district  within  wfaidi 
they  are  appointed,  or  (2)  corporations  authorized  by  their  oharten 
or  by  law  to  act  in  such  capacity  and  having  an  ofllee  in  the  jndioAl 
district  within  which  they  are  appointed 


AuJofoiia  proTiiioiu:    In  U.  S.:    Act  of  1867,  S  IB,  R.  8.,  |  60S5. 

InSng.:    Act  of  1883,  8  21  (D  (2). 

la  Can.:    None. 
CroMhT0fer«ncc«:    To  the  law:    Appointment  and  remoyal  of  trnstaey  |  44^ 

Bonda  of  truateea,  |  60. 

Firat  meeting  of  creditora,  hour  eondiieted,  i  55. 

Votera  at  meetinga  of  ereditora,  |  66. 


SYNOPSIS  OF  SECTION. 


L  Quallflcatioiis  of  Trustees,  712 

a.  In  generait  712. 

b.  Stahdory  qualijicatums,  712. 
0.  Di^tualificationSf  713. 


L  QVALinCATIOHS  OF  TSUSTnS.^ 

a.  In  gtumL — The  only  statutory  disqualification  und^  the  former  liv 
seems  to  have  been  that  the  proposed  trustee  had  received  a  prefei^nea  At 
the  same  time,  the  action  of  the  creditors  being  subject  to  the  approTsl  of  die 
judge,  many  disqualifications  were  in  effect  recognized  by  the  courts.  Sinee 
only  those  qualified  may  be  appointed,  votes  should  not  be  received  for  anj 
nominees  not  clearly  within  the  terms  of  this  section.  When  the  objeetioii 
is  that  the  proposed  trustee  is  not  competent^  to  perform  the  duties  of  the 
office,  however,  votes  should  be  received,  and,  if  th^  result  in  his  appointmoit 
his  ability  to  perform  such  duties  should  be  investigated  before  he  is  aDow«d 

to  qualify. 

b.  Statutory  quslificatioiis;  eorporationa  ss  tmitees. —  Trustees  may  be  oAer 

individuals  or  corporations.     In  either  case,  they  must  have  offices  within  the 


I.  See  also  Anr.  B.  R.  Dig.  |  320. 


S.  Coiapare»  under  lonDer  law,  |  IS,  B.  &. 
i  6035. 
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judicial  distriot  Under  the  farmer  law,  it  was  held  that  they  must  reside 
in  such  district*  It  is  evident  that  aetual  presence  is  intended  by  the  phrase 
^^  reside  or  have  an  office/'  rather  than  a  legal  or  voting  residence.  The 
having  of  a  fixed  place  of  abode  would  seem  to  be  what  is  intended  by  the 
statute.^  This  restriction  seems  to  make  it  necessary  to  appoint  a  different 
trustee  in  an  ancillary  proceeding  in  another  district*  If  a  corporation  is 
ohosen,  only  those  authorized  by  diarter  or  by  law  ^^  to  act  in  such  capacity '' 
can  be  appointed  trustee.  This  manifestly  applies  to  trust  companies  and 
other  corporations  which  are  permitted  by  law  to  do  a  trustee  business.  If  a 
trust  company  is  named  as  trustee,  it  diould  appear  that  the  company  has 
no  connection  or  relationship  with  the  bankrupt  which  would  make  the  position 
of  any  particular  advantage  to  the  company.*  An  alien  may  be  chosen  as  a 
trustee  if  he  resides  or  has  an  office  in  tiie  district^ 

c.  Disqualifieations. —  So  long  as  General  Order  XIII  continues  in  force,* 
certain  disqualifications,  based  on  precedent  and  common  sense,  rather  than 
the  statute,  will  also  be  recognized  by  the  courts.  Thus>  under  the  present 
law,  it  b  thou^t,  one  who  is  palpably  the  bankrupt's  choice  will  be  held 
disqualified,  or,  more  correctly,  his  appointment  will  not  be  approved;* 
although  there  is  no  statute  against  the  election  of  a  truirtee  merely  because 
he  is  acceptable  to  the  bankrupt^  Mere  hostile  aniaras  against  the  bankrupt 
does  not  positively  disqualify  the  trusteey^  but  he  should  be  a  person  free  from 
prejudices  and  entirely  dismterested.^     The  fact  that  a  trustee  has  business 


a.  In  re  HaT«n8»  Fed.  Om.  6^1;  In  re 
lioder,  Fed.  Gas.  8,4S0. 

4.  Residenee  vk  effioe  in  Jndidal  district. — 
In  the  eaie  of  In  re  Selder  (D.  C,  K.  Y.), 
to  Am.  B.  R.  708,  168  Fed.  180,  Jndge  Chat- 
ileld  eaid:  *'A  person  mi|^t  be  domieiled 
or  reside  a  greater  poirtion  of  tlie  year,  and 
perhaps  pay  taxes  ui  the  coimty  of  Kinffs 
and  m  flw  eastern  distriet  <tf  Few  Yotx, 
and  Tote  at  a  legal  residenee  in  another  por- 
tien  of  the  State,  or  even  in  a  different 
fitate  altosether.  6o  with  reference  to  the 
^aestion  cl  an  oAoe.  A  lawyer  might  have 
an  oAee  at  his  home  in  Brooklyn,  snd  an 
office  in  one  of  liie  down  town  hnildings  in 
the  Borongh  of  Manhattan,  and  a  third  ofllee 
in  Jersey  City,  in  the  Btate  of  New  Jersey, 
and  any  one  of  the  three  might  be  sulRoient 
to  meet  the  retjnirements  of  |  46.** 

It  seems  that  a  person  having  a  j^aoe  of 
hnsinesB  within  the  judicial  district  may 
be  appointed  a  tmstee  although  he  rsrides 
without  sndi  district.  In  re  Loder,  Fed. 
Cas.  8,460. 

6.  Compare  In  re  Boston  H.  &  B.  B.  R.  Oo.» 
Fed.  Gas.  1,678. 

6.  A  tmst  comnany  named  as  trustee  in 
many  deeds  of  trust  seeurinff  obUipKfclons 
owing  to  the  bankrupt,  and  having  as  a 
director  the  principal  counsel  of  the  bank- 
rupt, should  not  be  appointed  trustee  of  the 
bankrupt  as  its  interests  might  conflict  with 
those  of  the  other  creditors.  Wilson  ▼.  Con- 
tinental Building  k  Loan  Association  (C.  C. 
A^  0th  CSr.),  87  Am.  B.  R.  444, 282  Fed.  824. 

T.  In  re  Coe  (0.  C,  N.  Y.),  18  Am.  B.  B. 


716,  164  Fed.  102,  holding  that  the  term 
''individuals'*  is  Tery  broad  and  indudea 
aliens  as  well  as  corporations. 

8.  See  p.  704,  ante. 

0.  See  p.  707,  ante;  Falter  ▼.  Reinhard  (D. 
C,  Ohio),  4  Am.  B.  R.  782,  104  Fed.  202; 
In  re  Rekersdrss  (D.  C^  K.  Y.),  6  Am.  B.  R. 
811,  108  F^  206.  On  review  in  C  C.  A., 
In  re  McGUl  (C.  C  A.,  Sth dr.),  6  Am.  B.  R. 
166,  106  Fed.  67. 

The  actiTS  intexf exenee  of  the  bankrupt  in 
favor  of  the  amniintment  of  a  trustee  wiU 
render  sudi  trustee  ineligible  to  appointmsnt 
In  re  Hanson  (D.  C,  iGnn.),  10  Am.  B.  R. 
236,  166  Fed.  717. 

10.  In  re  Eastlack  (D.  C,  K.  J.),  16  Am. 
B.  R.  620,  146  FMl  68,  anprovfaig  an  slee- 
tion  where  it  appeared  that  the  name  ol 
the  trustee  was  suggested  to  one  of  the 
creditors  by  the  bankrupts  attorney,  and 
such  creditor  sent  letters  to  aU  the  other 
creditors  recommending  tiis  election  of  the 
person  so  suggested. 

Office  with  bankrupt's  atteniey.--The  faet 
tiiat  a  party  occupies  the  same  suite  of 
offices  as  the  attomejr  for  a  bankrupt,  does 
not  disqualify  him  nom  acting  as  trustee 
hi  the  banknipt^  proceedings.  Matter  of 
Fisher  (D.  C,  Pa.),  26  Am.  B.  R.  708,  108 
Fed.  104. 

11.  In  re  Lewensohn  (D.  C,  N.  Y.),  8 
Am.  B.  R.  200,  08  Fed.  676;  In  re  Maagan 
(D.  C,  Pa.),  13  Am.  B.  R.  808,  188  PM. 
1000. 

It.  Hatter  of  BaUentine  (D.  C,  K.  Y.),  ST 
Am.  B.  B.  Ill,  282  Fsd.  271. 
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relations  with  the  referee  is  not  sufficient  to  disqualify  him.^  The  fact  ttat 
a  person  appointed  trustee  was  formerly  a  receiver  of  the  bankrupt  CBtate, 
designated  by  the  court,  is  evidence  of  his  fitness  and  competency/^  and  it 
has  also  been  held  that  tiie  fact  that  the  trustee  advised  an  assignment  for  flie 
benefit  of  creditors,  constituting  the  act  of  bankruptcy  complained  o^  and  iru 
himself  the  assignee,  does  not  disqualify  him  from  acting  as  trustea^  A 
stockholder  or  officer  of  a  corporation  is  not  ipso  facto  incompetent  to  set  is 
trustee  of  the  bankrupt  corporation/^  and  the  fact  that  the  proposed  tnutee 
is  a  stockholder  in  a  corporation  appearing  as  a  creditor  is  not  a  disqnalifia- 
tion/^  but  a  stockholder  who  had  been  intimately  associated  as  legal  adTiser 
with  those  formerly  in  control  will  be  deemed  disqualified  and  his  appointment 
should  be  set  aside.^  A  bankrupt  who  has  not  been  discharged  is  not  a  proper 
person  to  act  as  trustee  to  another  bankrupt^  The  former  attorn^  for  As 
bankrupt  whose  relations,  business  and  social,  remain  close,  should  not  be 
appointed,^  but  the  attorney  for  a  petitioning  creditor  is  not  disqualifiei*^ 
Under  the  former  law,  that  the  assignee^lect  was  the  bankrupt's  dioioe  mt- 
ranted  a  refusal  to  confirm;^  so  also  where  the  candidate  made  it  a  rqfoltf 
business  to  solicit  creditors'  votes,^  or  was  a  near  relative,^  or  a  bookkeepa  of 
one  of  the  bankrupts,^  or  had  a  direct  adverse  interest  to  the  ctediton,*  or 
where  the  choice  was  secured  by  an  agreement  to  pay  certain  voting  creditors 
in  full.  But,  it  seems,  a  general  creditor  was  eligible,^  and  that  the  bank- 
rupt's attorney  was  not  positively  disqualified,  if  he  at  once  severed  his  rela- 
tions as  such.^ 


IS.  In  re  Brown,  2  N.  B.  590. 

14.  In  re  Huddleston  (D.  C,  Qa.),  SI  Am. 
B.  R.  669,  167  Fed.  428.  See  also  In  re 
Crooker  Co.  (Ref.,  Mass.)    27  Am.  B.  R.  241. 

15.  In  re  Blue  Ridge  Packing  Go.  (D.  C, 
Fa.),  11  Am.  B.  R.  36,  125  Fed.  619. 

IS.  Matter  of  Merritt  Construction  Co. 
(a  C.  A.,  2d  Cir.),  33  Am.  B.  R.  616,  219 
Fed.  555. 

17.  In  re  Lazorie  (D.  Q,  Wis.),  10  Am.  B. 
R.  31,  120  Fed.  716. 

IS.  In  re  Gordon  etc  Co.  (D.  C,  Pa.).  12 
Am.  B.  R.  94,  129  Fed.  622. 

19.  In  re  Smith  (Ref.,  N.  Y.),  1  Am.  B. 
R.  37. 

SO.  In  re  Wink  (D.  C,  Md.),  80  Am.  B. 
XL  298,  206  Fed.  348. 

SOa.  liller  Bldg.  Co.  v.  Reynolds  (C.  C. 
A.,  4th  Cir.),  40  Am.  B.  R.  371,  247  Fed.  90. 

81.  In  re  Bliss,  Fed.  Cas.  1,543;  In  re  Wet- 
more,  Fed.  Cas.  17,466. 


as.  In  re  Doe,  Fed.  Gas.  3,957;  Jm  n 
Smith,  F^.  Cm.  12,971;  In  re  Hats.  fed. 
Cas.  5,884. 

53.  In  re  Bogart,  Fed.  Caa.  1,600;  Li  i* 
Zinn,  Fed.  Gas.  18,216. 

54.  In  re  Powell,  Fed.  Oas.  11,354. 

85.  In  re  Clairmont,  FM.  Oka.  2.78t 

86.  In  re  Clairmont,  Fed.  Oaa.  2,781;  lilkr 
Bldg.  Co.  ▼.  Reynolds  (a  CL  A.,  4tli  dr.). 
40  Am.  B.  R.  371,  247  Fed.  90. 

87.  In  re  Barrett,  Fed.  Oas.  1,043;  In  R 
Lawson,  Fed.  Gas.  8.150;  Li  re  dairaoiit. 
Fed.  Gas.  2,781.  See  also  cases  cited  Ii  n 
Rung  (Ref.,  N.  Y.),  2  Am.  B.  R.  620.  IT* 
uninfluenced  votes  of  creditors  in  favor  of 
one  for  trustee  who  had  formerly  been  ti« 
attorney  for  the  bankrupt  are  not  a  snOitj 
so  that  the  opposin^f  candidate  for  troitte 
must  be  declaied  elected.  In  re  Machin  (D. 
C,  Pa.),  11  Am.  B.  R.  449,  128  Fed.  31Sw 


SECTION  FOBTT-BIZ 


DBATH  OR  REMOVAL  OF  TRUSTEES. 

§  46.  Death  or  Bemoval  of  Tmstees. —  a  The  death  or  removal  of  a 
trustee  shall  not  abate  any  suit  or  proceeding  which  he  is  proseeating 
or  defending  at  the  time  of  his  death  or  removal,  bat  the  same  may 
be  proceeded  with  or  defended  by  his  joint  trustee  or  successor  in 
the  same  manner  as  though  the  eame  had  been  commenced  or  was 
being  defended  by  such  joint  trustee  alone  or  by  such  successor. 


Analosona  proviMoat:    la  U.  a:    Act  of  1867,  %%  13|  14,  16,  18,  B.  S.,  IS  5036,  5039,  504S, 
5048. 
Ifl  Can.:    None. 
GroM-refer«nc66:     To  the  Uw:     Death  or  inaanity  of  bankrupt  not  to  abate  proceeding!. 
18. 
Jnriediction  of  bankruptey  eonrta  aa  to  aoita  or  proeeedinga,  |  28. 
One  or  three  truateei  to  be  appointed,  |  44. 


I.  NO  ABATBMSNT  ON  DEATH  OR  SEMOVAI.  OF  TSUSTSX. 

This  is  but  a  re-enactment  of  provisions  found  in  the  former  law.^  Prior 
to  that  law,  it  had  been  held  that  such  cause  of  action  vested  in  his  personal 
representatives;^  also  that,  if  the  assignee  was  defendant,  the  right  of  action 
almted.'  It  was  to  meet  these  rulings  that  the  section  was  inserted  in  the 
present  law.  It  applies  to  all  suits  or  proceedings,  and  as  well  if  the  trustee 
is  a  defendant  as  if  a  plaintiff.  It  applies  also  no  matter  how  the  trustee'tf 
removal  is  brought  about,  though  it  is  a  question  whether  it  would  if  he 
resigned.'*  In  that  case,  the  court  could  doubtless  order  a  resigning  trustee  to 
continue  such  a  suit.  Removals  of  trustees  are  discussed  elsewhere  f  likewise 
the  effect  of  the  death  of  one  of  three  trustees.^ 

1.  Act  of  1867,  I  16,  R.  S.,  |  5048.  thereof,  such  suit  does  not  abate  on  his  resiff- 

a.  B&charda  ▼.  Maryland  Ins.  Co.,  8  Craneh,  nation,  but  may  be  proceeded  with  by  hiB 

84.  successors  when   appointed  just   as  though 

3k  Hall  V.  Cashing,  8  Maas.  621.  the  aame  had  been  instituted  originally  by 

4.  Hull  ▼.  Burr   ( Fla.  Sup.  Ct. ) ,  28  Am.  such  sncoeasora. 

B.  B.  837,  64  Fla.  83,  50  So.  787,  holding  S.  See  under  |  44  of  thia  work.    See  alao 

that  where  a  sole  trustee  of  a  bankrupt  estate  Am.  B.  R.  Dig.  |  323. 

laatitutea  a  auit  to  recover  property  of  the  6.  Id.;  alao  Bankr.  Act,  |  47-b. 
estate,    and    resigns    during    the    pendency 
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DUTIBS  OF  TRUSTEES. 

§  47.  DntiM  of  Tnurtees. —  a  Trustees  shall  respectively  (1)  aoeount 
for  and  pay  over  to  the  estates  under  their  control  all  interest  re- 
ceived by  them  upon  property  of  Buck  estates;  (2)  ooUect  aiul  reduce 
to  money  the  property  of  the  estates  for  which  they  are  trasteea, 
under  the  direction  of  the  court,  and  dose  up  the  estate  as  expe- 
ditiously as  is  compatible  with  the  best  interests  of  the  parties  in 
interest ;  and  stich  trustees,  as  to  all  property  in  the  custody  or  cowi^ 
into  the  custody  of  the  bankruptcy  court,  shall  he  deemed  vested  wiil 
dU  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon;  and  also,  as  to  aU  property 
not  in  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested 
with  aU  the  rights,  remedies,  and  powers  of  a  judgment  creditor  Mi- 
ing  an  execution  duly  returned  unsatisfied;^  (3)  deposit  all  nxmey 
received  by  them  in  one  of  the  designated  depositories;  (4)  disboree 
money  only  by  chedc  or  draft  on  the  depositories  in  whkli  it  has  been 
deposited;  (5)  furnish  such  information  concerning  the  estates  of 
which  they  are  trustees  and  their  administration  as  may  be  requested 
by  parties  in  interest;  (6)  keep  regular  accounts  showing  aU  amotints 
received  and  from  what  sources  and  all  amounts  expended  and  on 
wl^tt  accounts;  (7)  lay  before  the  final  meeting  of  the  creditors 
detailed  statements  of  the  adnainistration  of  the  estates;  (8)  loab 
final  reports  and  file  final  accounts  with  the  courts  fifteen  days 
before  the  days  fixed  for  the  final  meetings  of  the  creditors;  (9)  pay 
dividends  within  ten  days  after  they  are  declared  by  the  referees; 
(10)  report  to  the  courts,  in  writing,  the  condition  of  the  estates  and 
the  amounts  of  money  on  hand,  and  such  other  details  as  niay  be 
required  by  the  courts,  within  the  first  month  after  their  a{4)oint- 
ment  and  every  two  months  thereafter,  unless  otherwise  oiderad  by 
the  courts;  and  (11)  set  apart  the  bankrupt's  exemptions  and  report 
the  items  and  estimated  value  thereof  to  the  court  as  soon  as  practi- 
cable after  their  appointment. 

b  Whenever  three  trustees  have  been  appointed  for  an  estate^  the 
concurrence  of  at  least  two  of  them  shall  be  necessary  to  the  validity 
of  their  every  act  concerning  the  administration  of  the  estate. 

c  The  trustee  shall,  within  thirty  days  after  the  adjudicatign,  file  a 
certified  copy  of  the  decree  of  adjudication  in  the  office  where  oon- 
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veyances  of  real  estates  are  recorded  in  every  connty  where  the  bank- 
rapt  owns  real  estate  not  exempt  from  execution,  and  pay  the  fee 
for  snch  filing,  and  he  shall  receive  a  compensation  of  fifty  oentfi  for 
each  copy  so  filed,  which,  together  with  the  filing  fee,  shall  be  paid 
oat  of  the  estate  of  the  bankrnpt  as  a  part  of  the  costs  and  di8bara&- 
ments  of  the  proceedings/ 


Analogoiu  provisioiia:    In  U.  S.:    As  to  depoaiU  of  money,  Aet  of  1867,  |  17,  B.  S.,  |  6009; 
Act  of  1841,  I  9;  Act  of  1800,  §  54;  As  to  MCOinkting  for  interMt,  B.  S.,  |  6062B; 
As  to  Kilnniation  of  Meouita^  Aot  of  ISfft,    88,  B.  S.,  I  6062B;  As  to  setting  apart 
ezttnptions,  Aot  of  1867»  General  Ofder  XIX;  Also  generaUy  to  many  sections,  pro- 
scribing  other  duties. 
In  Eng.:     (ienerally  to  different  sectiona  prescribing  duties. 
In  Can. :    Act  of  1919,  M  17.  18,  19,  20,  21,  22,  23,  24,  26. 
Gross-references:    To  the  law:    Ihrusiee  includes  all  the  trustees  of  an  estate,  |  1  (20)*. 

Jurisdiction  of  court  of  bankruptcy  as  to  eoUection  of  estate,  i  2(7). 

Estates  to  be  closed  on  apprtnral  of  llnsl  acooonts  and  discharge  of  tmstees,  |  2(8) . 

Allowance  of  ezemptions  to  trustee,  |  6. 

Suits  by  and  against  trustee;  intervention  by  tnwtee,  I  11-b,  c.  d. 

Certified  copy  of  approval  of  bond  of  trustee,  evidence  of  vesting  title  in  him, 

i21-e. 
Suits  by  trustee;  controversies  between  trustees  and  adverse  claimants,  |  23-a,  h. 
Arbitration  of  controversies  by  trustees,  |  26. 

Compromise  of  controversy  arising  in  administration  of  estate,  |  27. 
Punishment  of  trustee  for  misapplication  of  property  of  es^te,  |  29-a. 
Employment  of  stenographer  on  application  of  trustee,  |  38(6). 
Dividends  sheets  delivered  to  trustee  by  referee,  t  39-a(l). 
One  or  three  trustees  to  be  appointed,  |  44. 
Accounts  and  papers  of  trustees  open  to  inspection,  |  49. 
Bonds  of  trustees,  amount  to  be  fixed,  t  50. 
PW}of  of  claim  by  trustee  against  anotiier  estate,  I  67-m. 
Preferential  transfer  may  be  recovered  by  trustee,  f  60-b. 
Trustees  to  depodt  fimds  in  designated  banks,  |  61. 
Expenses  of  administering  estates;  report,  |  62. 
Debtfl  to  be  paid;  order  of  payment,  |  64. 
Dividends,  payment  when  declared,  {  66;  unclaimed  to  be  paid  into  oourt  hy  tna- 

tee,  I  66. 
Recovery  of  property  fraudulently  transferred,  |  67. 
Title  to  property  vested  in  trustee;  sales  of  property,  etc.,  |  70. 
To  the  General  Orders:    Duties  of  tnutee^  XVII. 
Sales  of  property,  how  conducted,  XVIII. 
Proof  of  claims,  duties  as  to;  re-examination,  XXI. 

Redemption  of  property  by  trustee;  settlement  of  claims  or  debt,  XXVm. 
Payment  of  money  by  trustee  on  warrant,  XXIX. 
Application  for  arbitration  of  controversy,  XXXIII. 
To  the  Official  Forms:    List  of  claims  and  dividends  to  be  delivered  to  trustee.  No.  40. 
Notice  of  dividends;  creditor's  letter.  No.  41. 
Petition  and  order  for  sale  of  real  estate.  No.  42;   for  redemption  of  property 

from  lien.  No.  43;  for  sale  subject  to  lien.  No.  44;  for  private  sale.  No.  45;  for 

sale  of  perishable  property.  No.  46. 
Report  of  exempt  property,  Na  47 ;  return  of  no  assets,  No.  48. 
Account  of  trustee.  No.  49;   oath  to  final  account,  No.  50;  order  allowing  ao* 

count  and  discharging  trustee.  No.  61. 
See  also  Hagar  and  Alaxander's  Bankr.  Forms  (2d  Ed.). 


*  Amendatory  act  of  1903  added  subsection  c. 
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SYNOPSIS  OF  sBcnoir. 

DOTIBS  or  TB1F0VBHS> 

!'    L  Scope  of  Section,  7r9. 
I  a.  In  general,  719. 

[  n.  CoUectioii  of  Assets,  719. 

a.  Statutory  provinona,  719 

b.  Tnutee  far  credUara,  720. 

c.  Quasi  offi4xr  of  court,  720. 

d.  Duties  and  liabiHties  of  trustees,  as  to  eoUsdtian  of  assets,  720. 

(1)  In  general,  720. 

(2)  Due  diligence,  721. 

(3)  subchaboed  with  lobs  caused  bt  kequoencb,  721. 

(4)  Compelling  trustee  to  act,  722. 

(5)  Wishes  of  creditors,  722. 

e.  SuUs  by  tnutees,  722. 

(1)  In  general,  722. 

(2)  Right  to  sue,  722. 

(3)  Order  or  consent  of  referee  ob  coubt,  723. 

(4)  Suits  by  trustees  of  bankbxtft  ooBPOBATiONSy  724. 

(5)   Suns  FOB  OTHEB  PUBPOSES,  725. 

(6)  PBAcncE  geneballt;  segubitt  fob  cobib,  726. 

f .  Property  vested  in  trustees,  727. 

(1)  In  genebal,  727. 

(2)  Ahendatobt  act  of  1910,  727. 

(3)  Rule  existing  pbiob  to  amendment,  727. 

(4)  Amendment  to  be  constrxted  with  §  70,  727. 

(5)  General  purpose  and  effect  of  amendment,  728. 

(6)  Status  of  trustee  that  of  creditor  holding  ubn,  728. 

(7)  Status  determined  as  of  date  of  fiung  petition,  73L 

(8)  Unrecorded  liens,  731. 

(9)  Property  affected,  732. 

(10)  Priority  of  debts,  733. 

(11)  Creditors  holding  liens;  ooNDmoNAL  baim  ooNnAcn  ab» 

chattel  mortgages,  733. 

(12)  Fraudulent  transfers,  736 
g.  Sales  by  tmstees,  735. 

h.  Employment  of  attorneys,  735 

i.  Rapidity  in  administroHon,  735 

j.  Accounting  for  intere^,  735. 

k.  Deposits,  735. 

nL  Accounts  and  Reports,  736. 

a.  In  general,  736. 

b.  Practice,  737. 
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IV.  Distributioii,  737. 

a.  In  general,  737. 

b.  Expenses  of  administraUanj  737. 

c.  Payment  of  priorUies,  737. 

d.  Dividends,  737. 

e.  MeOiod  of  payment,  737. 

f .  Trustee^s  supplemental  report,  738. 

V.  Miscellaneous  Duties,  738. 

a.  Setting  apart  exemptions,  738. 

b.  Furnishing  informxxtion,  739. 

c.  Other  duties,  739. 

VL  Concurrence  of  Two  of  Three  Trustees  Necessary,  739. 
Vn.  Trustee  to  Record  Certified  Copy  of  Adjudication,  740. 


I.  SCOPE  OF  sscnOH. 

a.  In  general.— The  duties  of  the  trustee  enumerated  in  this  section  are 
not  exclusive.  Other  duties  are  put  on  the  trustee  in  many  sections  scattered 
through  the  law.*  Further  additional  duties  are  prescribed  in  General  Order 
XVII.  Besides,  the  judge  or  referee,  or  the  creditors  by  resolution,  may 
direct  still  other  things  to  be  done  by  the  trustee,  provided  they  are  within  the 
customary  functions  of  such  officers.  While  the  trustee  is  technically  at  all 
times  under  the  direction  of  the  court,  he  should  be  ready  to  act  npon  his 
( \vn  responsibility  and  intelligence  in  the  administration  of  the  estatet^  resort- 
iiig  to  the  court  for  advice  and  instructions  where  matters  of  a  complicated 
iiature  and  of  great  importance  have  arisen.*  His  paramount  duty  is  to  conserve 
and  advance  the  interests  of  the  estate  entrusted  to  him,  which  he  can  only  do  by 
keeping  himself  clear  of  alliances  which  tempt  to  make  the  estate's  interest 
subordinate  to  his  own.^ 

IL  COLLBCnOH  OF  ASSEtS. 

a.  Statutory  providoni. —  Subdivisions  2  and  3  of  this  section  make  it  the 
duty  of  the  trustee  to  collect  the  assets  of  the  bankrupt,  reduce  them  to  money, 
and  deposit  the  proceeds  in  designated  depositories.  The  amendatory  act  of 
1910  amended  subdivision  2  by  conferring  upon  the  trustee  certain  rights  of 
creditors  in  respect  to  property  belonging  to  the  bankrupt  estate,  and  making 
him  more  distinctively  the  representative  of  the  creditor  as  to  assets  within 
and  without  the  custody  of  the  court.  By  subdivision  1  he  must  pay  over  and 
account  for  interest  on  the  assets. 


1.  See    *'CroKs-Ileferein'es,"    ante. 

t.  The  priiileffe  of  trnstees  to  spply  for 
•dvloe  cannot  be  abused  by  running  to  the 
court  to  settle  every  question  that  may  appear 
to  an  Irresolute  trustee  to  be  desirable  to  have 
settled  without  responsibility  of  action  on  his 
part.  Nor  can  this  practice  be  resorted  to  for 
the  purpose  of  carrying  on  litigation  between 
himself  and  adverse  parties  In  an  Informal  and 
Irregular  way.  Trustees  In  bankruptcy  are 
sui  generi$.  In  re  Baber  (D.  C,  Tenn.),  0  Am. 
B.  R.  406,  110  Fed.  620.  It  may  be  safely  said 
that  If  a  trustee  bears  In  mind  that  he  Is  the 
representative    of   the   estate    considered    as    a 


whole,  is  bound  to  be  vigilant  and  attentive 
In  advancing  Its  Interests,  and  Is  under  obliga- 
tion to  seek  to  carry  out  In  the  strictest  good 
faith  the  provisions  of  the  bankrupt  act  where 
they  seem  to  apply  plainly  to  the  estate  com- 
mitted to  his  charge,  he  Is  not  likely  to  go  far 
wrong  In  doing,  or  In  refusing  to  do,  what 
may  be  asked  of  him  by  the  creditors.  In 
doubtful  cases,  the  referee  and  the  court  will 
solve  the  perplexities  of  the  trustee.  In  re 
Baird  (D.  C,  Pa.),  7  Am.  B.  R.  448,  112  Fed. 
060. 

Ca.  Matter  of  Webster  Loose  Leaf  Filing  0>. 
(D.  C,  N.  T.),  42  Am.  B.  R.  120,  252  Fed.  060. 
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b.  Tniitee  for  ereditm.— Vested  with  the  title  of  the  hankrapt,*  he  is  ah^ 
the  lepieaeiitatiye  of  the  creditors/  and  should  deal  fairly  between  them  and 
the  bankrupt^ 

e.  Quasi  d&oer  of  ooiirt.— He  is^  further,  a  quasi  officer  of  the  court*  As  in 
the  case  of  other  court  officers,  payments  made  to  him  under  a  mistake  of 
law  are  recoverabla^ 

d.  Duties  and  liabilities  of  trustees,  as  to  oolleetion  of  assets^ — (l)  Ih  obhxiau 
—  He  must  proceed  to  '^collect  and  reduce  to  money  the  property  .  .  . 
under  the  direction  of  the  court,  and  dose  up  the  estate  as  expeditiously  as  k 
compatible  with  the  best  interests  of  the  parties  in  interest"^  This  he  may 
do  by,  for  instance,  collecting  accounts,  even  by  suit  or  securing  the  neeenaij 
orders  to  compel  the  bankrupt  to  deliver  over  property  belonging  to  the  bant 
mpt  estate,^  or  selling  goods  or  lands^^  or  canying  out  contracts  entered  into 


S.  Ck>inpare  Bankr.  Aet,  |  70-a. 

4.  In  re  Gray,  8  Am.  B.  R.  S47,  47  N.  T. 
App.  IMt.  554;  In  re  Griffitli,  I  K.  B.  N.  540; 
In  re  Kindt,  2  N.  B.  N.  Rep.  860.  Compare 
Baricer  y.  Bankers'  Ass'n,  Fed.  Oaa.  086; 
In  re  Rockford,  R.  I.  ft  8t.  L.  R.  Co.,  Fed. 
Cas.  11,978;  Crooks  ▼.  Stuart,  7  Fed.  800; 
also  Kyster  ▼.  Gaff,  91  U.  S.  e;21;  Glenny 
V.  Langdon,  98  U.  S.  20;  lludley  y.  Baston, 
104  U.  8.  90;  Batchelder  ft  Lincoln  Go.  y. 
Whiimore  (C.  C.  A.,  1st  Cir.),  10  Am.  B.  R. 
641,  122  Fed.  355,  where  it  was  held  that 
the  trustee  represents  those  who  were  ered- 
itors  ttt  the  time  the  petition  was  filed. 
Trice  y.  Cooiidge  Banking  Co.  (D.  a,  Ga.), 
39  Am.  B.  R.  843,  242  Fed.  175;  Barher  y. 
Wiemer  (la.  Sup.  Ct.),  40  Am.  B.  R.  752,  165 
N.  W.  440. 

5.  In  re  Wrisley  Co.  (C.  Q  A.,  7th  Cir.), 
13  Am.  B.  R.  193,  196,  133  Fed.  388,  390,  the 
court  said:  "In  all  matters  between  cred- 
itors and  bankrupt  he  should  stand  indiffer- 
ent. His  sole  care  should  be  to  make  the 
most  out  of  the  estate,  and  that  primarily  in 
the  interest  of  the  creditors.  When  he  goes 
beyond  that,  and  seeks  to  aid  the  bankrupt 
at  the  expense  of  the  creditors,  and  by  con- 
cealment or  by  false  representations  induces 
creditors  to  act  contrary  to  their  interest, 
he  yiolates  his  duty,  and  should  be  re- 
moved.** 

BepreaemtetlTe  ot  creditors. — "By  the  clearest 
Implication/*  says  Judire  McCormick»  *'he  repre- 
sents all  tbe  creditors,  and  as  such  representa- 
tive has  an  interest  in  the  Just  administration 
of  the  estate  which  belongs  to  the  creditors.'* 
Atkins  V.  Wilcox  (C.  C.  A.,  6th  Cir.),  6  Am.  B. 
R.  313,  816,  106  Fed.  699. 

6.  In  re  Ryan,  Fed.  Cas.  12,182;  United  States 
V.  Dewey,  89  Fed.  261;  Oavilan  v.  Lugo  (D.  C, 
Porto  Rico),  89  Am.  B.  R.  828,  9  P.  R.  Fed.  844. 

Trustee  as  quasi  ofBeer. — ^As  was  said  by 
Judge  Purnell  in  the  case  of  McLean  v.  Mayo 
(D.  C,  N.  Car.),  7  Am.  B.  R.  115,  113  Fed.  liOB: 
"While  the  Bankruptcy  Act  creates,  the  office  of 
trustee  in  bankruptcy  such  trustee  is  a  quasi 
officer  of  the  court  in  a  qualified  sense.  He  is 
in  reality  elected  by,  and  represents  the  cred- 
itors of,  the  bankrupt,  under  the  provisions  of 
the  Bankruptcy  Act.  The  bankruptcy  court  will 
lirotect  the  trustee  in  the  discharge  of  his  quasi 
official  duties;  but  as  the  representative  of  the 


creditors  his  dutisa  as  sadi  nj|>iMmlitiwi 
must  be  discharged,  not  wm  an  oflker  of  tk 
court,  strictly  speaking,  bat  as  profidcd  is 
the  Bankmptcy  Act** 

7.  Carpenter  ▼.  Soothworth  (C.  C  A^U 
Cir.),  ei  Am.  B.  R.  890,  165  Fed.  428. 

8.  In  re  Stein  (D.  C,  lad.),  1  Am.  &  R. 
682,  94  Fed.  124. 

The  trustee  it  an  olBcer  of  the  cent,  u<i 
as  sndi  is  subject  to  its  direetian  ii  tB 
matters  oonoemug  mon^  or  property  vlu^ 
may  have  come  into  his  pnnepssion  bj  Tixtue 
of  his  office.     In  re  Howard   (D.  C,  CsL). 

12  Am.  B.  B.  462,  130  Fed.  1004. 

Trustees  in  bankniptcy,  like  encatsfs 
and  administrators,  are  bound  to  use  doe 
diligence  to  get  in  the  assets  of  the  estate— 
to  secure  possession  of  the  tangible  propcitr 
and  collect  the  debts.  U  they  fail  la  tMr 
duty  they  may  be  charged  in  thetr  aeessati 
with  the  value  of  assets  thereby  loeC  If  thcj 
take  no  steps  to  secuie  property  or  eoiket 
debts,  of  which  they  have  koowledce,  thej  ait 
presumptively  negligent.  Matter  of  Retebotb 
la  C  A.,  2d  Or!),  1»  Am.  B.  B.  U^  181  fM. 

a.  Aa  order  tboS  a  henhiept  pay  oter  Bsav. 
which  provides  that  in  default  thereof  he  he 
held  gnilty  of  contempt,  and  the  nankil 
directed  to  arrest  him  and  confine  him  ia  jail 
until  he  compiles  with  said  order,  or  is  dif- 
charged,  is  erroneous,  as  leaving  the  qnesdoa  sf 
default  and  contempt  of  court  to  the  oianhal. 
upon  which  question  the  bankrupt  is  cetitied 
to  a  hearing  on  the  return  of  an  order  to  ihov 
canse  upon  such  default.  In  re  Baoi  (C  C 
A.,  8th  Cir.),  22  Am.  B.  R.  295,  169  Fed.  4ia 

An  order  to  compel  a  bankrupt  Jewder  to 
turn  over  property  to  his  tmstee  to  cover  a 
shortage  in  his  stock  of  Jewelnr*  er  iti  pr»* 
ceeds,  which  the  bankrupt  explained  liad  heei 
stolen  from  his  rooms  In  his  absence,  wtD  wA 
be  granted  where  the  evidence  is  Insnlicleet  t» 
substantiate  the  claim  of  robbery.  Is  R 
Chamelin  (D.  a.  Pa.),  26  Am.  B.  B.  919,  ISi 
Fed.  66S. 

Plendings^-A  petition  by  a  troatee  la  bask- 
ruptcy  to  compel  the  bankrupt  to  tun  em 
to  the  trustee  certain  moneys  is  InsaHdeat 
where  it  does  not  allege  that  the  amoont  daiiMd 
has  been  received  by  the  bankrupt  or  is  or  hai 
been  in  his  possession,  or  under  his  coDtrol  or 
which  does  not  state  facts  from  which  either 
possession  or  control  can  be  inferred.  Matter 
of  Levy  (D.  C.  Pa.),  4S  Am.  B.  B.  590,  299  M. 
318. 

19.  Compare  Bankr.  Act,  |  70-b;  General  Ortv 
XVIIL 
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by  the  bankrupt  prior  to  his  adjudication,^  or  proceeding  to  set  aside  fraudu- 
lent transfers^  or  preferential  liens,^  or  bj  compromiaing  claims  by  the  ac- 
ceptance of  a  smaller  sum  than  the  amount  of  the  claim.-^^  It  is  his  duty, 
representing  both  the  bankrupt  and  his  creditors,  to  realize  from  the  estate  all 
that  is  possible  for  distribution  among  the  creditors,  and  to  this  end  he  may 
assert  claims,  avoid  preferences^  and  collect  assets,  even  in  some  instances, 
where  the  bankrupt  could  not  have  acted,  had  bankruptcy  not  intervened.^* 
Ilis  chief  duty  is  to  make  the  estate  available  for  general  creditors.^ 

(2)  Due  dqjosnoe. —  Trustees,  lilce  executors  and  administratorB,  are 
bound  to  use  due  diligence  to  get  in  the  assets  of  the  estate, — to  secure  posses- 
sion of  the  tangible  property  and  collect  the  debts.^    An  examination  of  the 


bankrupt's  schedules,  and  a  followiuK  up  of  all  the  leads  naturally  suggested 

1,"  and  a  failure  on  the  part  of  the  trustee 
in  this  respect  will  constitute  n^ligence.^ 


thereby  is  the  first  step  to  be  taken,^ 


(3)  SuBCHABGED  WITH  LOSS  OAUSBD  BY  NEGLiGSNCE. —  The  trustec's  failure 
to  use  proper  efforts  to  realize  upon  collectible  debts  due  the  estate,  subjects 
him  to  the  risk  of  being  surcharged  to  the  extent  of  their  value  less  reasonable 
costs  and  expenses  of  collection.  His  failure  to  pay  taxes,  when  having  in 
hand  sufficient  funds,  by  reason  whereof  the  estate  is  subjected  to  interest  and 
penalties,  renders  him  liable  to  be  surcharged  to  the  extent  of  such  interest  and 
penalties.^  A  trustee  may  be  surcharged  for  loss  arising  from  want  of  due 
diligence  in  reducing  the  property  of  Ae  estate  into  nionev.^ 


11.  Carrying      oni      bMikrupt's      eoninwis.^ — 

Where,  prior  to  bankrnptcT,  the  bankrupt  had 
made  certaiL  contracta  and  had  then  aBsi^rned 
to  claionnt  bank  the  money  to  become  dne 
under  aald  contracta,  and  where  after  bank- 
ruptcy, the  receiyer  and  trustee  had  adopted 
and  completed  aald  contracts,  It  was  proper  to 
direct  the  trustee  to  pay  to  said  bank  the 
money  aecrnlnflr  nnder  the  contracts.  In  re  De 
Long  Furniture  Co.  (D.  C,  Pa.),  26  Am.  B.  R. 

IS.  See,  for  Instance,  Barker  t.  Franklin,  8 
Am.  B.  R.  iSS^  S7  Misc.  S82,  75  N.  T.  Siipp.  806, 
and  nnder  |  60. 

IS.  See  nnder  Section  Sizty-seren  of  this 
work. 

18a,  Matter  of  Goldman  Brothers  (D.  C,  Pa.), 
80  Am.  B.  R.  68,  2-11  Fp<i.  ,*»«. 

14.  Matter  of  Keesler  (C.  C.  A.»  £d  Ox.), 
87  Am.  B.  R.  326,  186  Fed.  127,  holding  that 
a  truBtee  in  bankruptcy  may  pay  a  deht  out 
of  fmids  of  the  estate,  where  he  finds  that  the 
collaterals  deposited  by  the  bankrupt  for  the 
security  of  the  debt  were  in  excess  of  the 
debt,  and  divide  the  balance  realized  from 
the  transaction  among  the  general  cred- 
itors. 

15.  Bunch  ▼.  Mal(mey  (C.  C.  C,  8th  Cir.), 
37  Am.  B.  R.  369,  233  Fed.  067. 

16.  Matter  of  Reinboth  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  R.  15,  167  Fed.  672;  Matter  of 
Kuhn  Bros.  (C.  G.  A.,  7th  Oir.),  37  Am.  B. 
R.  07,  234   Fed.  277;   McMahon  v.  Pithan 

(la.  Sup.  Ct.),  33  Am.  B.  R.  126,  147  N.  W. 
920. 

Duty  of  trustee  to  collect. —  It  is  the  duty 
of  the  trustee  in  bankruptcy  to  seek  to  re- 
cover assets  belonging  to  the  estate  he  repre- 
sents from  every  source  available  and  every 
party  liable,  when  payment  or  delivery  is  not 
voluntarily  made  and  the  legal  proceedings 
necessary  promise  results;  that  is,  a  sub- 
stantial  b^eflt   to  the   estate.     Billings  v. 
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MS*^*™^".S?'   <^-  C»  N.  Y.),  86  Am.  B.  B. 
846,  227  P«'»    185. 

17.  Matter  of  Kuhn  Bros.  (C.  C.  A.,  7th  ar.). 
37  Am.  B.  R.  07,  234  Fed.  277. 

18.  Xeffllirencc;  personal  llabtllty.^-A  trus- 
tee, who  fails  to  explain  his  failure  to 
examine  the  schedules  and  follow  up  all  leads 
naturally  suggested  thereby,  must  be  charged 
with  negligence  and  must  respond  for  the 
consequences  thereof.  Matter  of  Kuhn  Bros. 
(C.  C.  A.,  7th  Cir.),  37  Am.  B.  R.  97,  234  Fed. 
377. 

19.  Matter  of  Monsarrat  (D.  a,  Hawaii), 
25  Am.  B.  R.  820.  See  Am.  Bankr.  Dig. 
I  333. 

Duty  to  account  for  money  received  bx 
Mttlement  of  criminal  prosecution.— Where 
a  trustee,  after  having  successfully  prose* 
cuted  a  bankrupt  and  his  confederates  for 
concealing  assets,  effected  a  settlement 
whereby  certain  stocks  of  goods  were 
transferred  to  him  and  an  agreement  made 
for  the  payment  to  him  of  a  sum  of  money 
in  the  event  that  the  defendants  received 
suspended  sentences,  upon  his  receiving  said 
sum,  it  should  be  considered  as  part  of  the 
bankrupt's  general  estate,  notwithstanding  an 
agreement,  acquiesced  in  by  the  creditors, 
that  such  funa  should  be  kept  separate  and 
used  to  defray  the  erpenses  of  the  prosecu- 
tion and  the  cost  of  the  bankruptcy  admin- 
istration; but  the  trustee  should  not  be  sur- 
charged with  such  sum,  it  appearing  that  the 
fund  was  r^arded  by  all  parties,  including 
the  creditors,  as  a  fund  to  be  kept  separate 
and  used  to  defray  the  expenses  of  the  prose- 
cution and  the  administration  of  the  oank- 
rupt  estate.  Matter  of  Di  Cola  (C.  C.  A., 
3d  Cir.),  33  Am.  B.  R.  389,  217  Fed.  743. 

20.  Loss  in  sale  of  corporate  stock. —  In 
the  case  of  assets  of  corporate  stock,  the 
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(4)  Compelling  tbusteb  to  act. —  He  does  not  act  judicially,  but  onfy 
administratively,  and  if  he  refuses  to  oppose  a  claim  or  to  move  for  its  roeoa- 
sideration  when  he  ought  to  do  so,  he  may  be  compelled  to  act  or  to  permit 
the  objecting  creditors  to  act  in  his  name.^ 

(5)  Wishes  of  cbeditobs. — It  is  not  necessarily  the  duty  of  the  tnistee 
to  follow  the  wishes  of  a  majority  in  number  and  amount  of  the  creditors  m 
prosecuting  or  defending  suits.  He  is  to  exercise  his  own  judgment  Bat 
when  his  own  judgment  concurs  with  that  of  a  great  majority  of  all  the  cred- 
itors who  speak,  all  having  the  opportunity  to  speak,  and  also  with  that  of  the 
referee  or  court  in  charge,  it  would  seem  plain  that  such  judgment  should 
control.^  As  a  rule,  however,  save  in  the  common  and  simpler  steps  of  admin- 
istration, he  should  consult  the  wishes  of  the  creditors ;  in  many  matters  the 
law  requires  him  to  do  this.^  The  creditors  usually  decide.  First  meetings 
should  be  continued  and  kept  alive  for  this  purpose.  The  referee  in  charge 
may,  in  extreme  cases,  disapprove.    Such  action  is,  however,  not  nsuaL 

c.  Suits  by  tnutees. — (1)  In  genebal. — A  trustee's  duty  as  to  suits  already 
pending  in  the  name  of  or  against  the  bankrupt  has  already  been  considered^ 
So  has  the  time  limitation  on  suits  brought  by  or  against  him.^  Bights  of 
action  arising  upon  contracts  or  from  the  unlawful  taking  or  detention  o^  or 
injury  to  the  property  of  the  bankrupt,  pass  to  the  trustee,  and  he  shodd 
assert  them  in  the  proper  tribunal  whenever  necessary  for  the  collection  or 
preservation  of  the  bankrupt  estata^ 

(2)  Right  to  sue. — As  a  general  rule  the  trustee  alone  has  the  power  to 
sue  to  recover  on  a  claim  belonging  to  the  estate.^  The  right  to  sue  for  the 
recovery  of  property  transferred  fraudulently  belongs  to  the  trustee  and  on 
his  failure  to  sue,  the  right  may  not  be  transferred  to  a  creditor.^  It  has 
been  held  in  one  case  that  the  right  to  sue  to  set  aside  an  alleged  fraudulent 
transfer,  made  prior  to  the  four  months'  period,  may  be  assigned  by  the  trus- 


court  may  surcharge  for  the  difference  be- 
tween the  amount  actually  realized  from  sale 
and  a  fair  maximum  figure  reached  in  the 
open  market,  and  justified  by  conditions, 
during  the  time  ivhen  the  stock  could  have 
been  sold  by  the  trustee.  Matter  of  Omsted 
(D.  C,  Hawaii),  32  Am.  B.  R.  344. 

Liability  for  loss. — ^A  trustee  in  bank- 
ruptcy, who  examines  the  schedules  and  fails 
to  discover  certain  notes  listed  therein,  and. 
hence,  fails  to  discover  that  said  notes  were 
secured  by  a  mortgage,  may  be  charged  with 
losses  sustained  through  its  negligence. 
Matter  of  Kuhn  Bros.  (C.  C.  A.,  7th  Cir.), 
37  Am.  B.  R.  97,  234  Fed.  277. 

SI.  In  re  Stern  (C.  C.  A,,  8th  Cir.),  16  Am. 
B.  R,  510,  141  Fed.  956. 

A  proceeding  for  th«  re-examlnatlon  of 
claims  should  be  taken  In  the  interests  of  all 
the  creditors,  and  not  be  permitted  at  the  in- 
stance of  any  one  creditor  unless  demanded  by 
the  interests  of  all.  If  the  trustee  should  with- 
out sufficient  reason  refuse  to  proceed,  the 
court  by  Its  order  may  compel  him  to  do  so,  or 
remove  him  for  disobedience.  In  re  Lewensohn 
(C,  C.  A.,  2d  Cir.).  9  Am.  B.  R.  368,  121  Fed. 
638. 

Where  the  trustee,  upon  the  request  of  a 
creditor,  has  decUned  to  appeal,  the  district 
court  has  power  to  either  direct  an  appeal  by 
the  tnistee  or  to  make  an  order  permitting  the 
creditor  to  appeal  In  the  name  of  the  trustee. 


Chatfield  t.  0*Dwyer  <a  C  A^  Sth  Gtr.),  4  Am. 

B.  R.  813.  101  Fed.  797. 

tz.  In  re  Kearney  Bros.  (D.  C,  N.  T.).  9 
Am.  B.  R.  757.  184  Fed.  190. 

2S.  Compare  Bankr.  Act,  ||  11-b-c.  28,  etc;  li 
re  Baber  (D.  C.  Tenn.),  9  Am.  B.  B.  4061  19 
Fed.  520. 

24.  See  under  I  11  of  this  work. 

55.  Id. 

56.  Bee  discussion  under  "Rights  of  Aetfea" 
under  S  70,  po9t. 

57.  As  to  when  suit  should  not  be  brcwfhl, 
Reade  v.  Waterhouse.  52  N.  Y.  587 ;  Dulcber  t 
Bank,  Fed.  Cas.  4,208.    See  also  In  re  Baird  (B. 

C,  Pa.),  7  Am.  B.  R.  448.  112  Fed.  9«C  wbe« 
referee  erroneously  refused  to  dirert  trustee  ti 
sue  until  the  moTing  creditor  should  iDdeiBBl7 
the  estate  against  expense  of  a  possibly  sa- 
successful  controTcrsy.  Green  t.  Moore  (Cu. 
Dist  Ct.  of  App.).  44  Am.  B.  R.  326,  184  Pac 
506. 

InterreBtlon.— A  district  court  in  whidi  « 
trustee  in  bankruptcy  brings  suit  for  the  bcM- 
flt  of  creditors,  alone  has  jurlsdlctioa  to  as- 
tthorize  other  persons  to  Interrene  as  parties 
and  to  apply  for  a  writ  of  certiorari  to  tjj 
Supreme  Court  Babbitt  t.  Read  (C.  C  A.  » 
Cir,).  39  Am.  B.  R.  508,  240  Fed.  694. 

28.  Ruhl-Koblegard  Co.  ▼.  Qilleapie  (W.  Vfc 
Sup.  Ct).  22  Am.  B.  R.  643.  61  W.  Va.  851  » 
S.  B.  898;  McMahon  ▼.  Pithan  <8ttp.  Ct- 
lowa),  33  Am.  B.  R.  125.  147  N.  W.  9iO:  N«- 
berger  v.  Felis  (Ala.  Sup.  Ct).  43  Am.  B.  J» 
703,  82  So.  172,  citing  ColUer  on  ""- 
(11th  ed.)  722. 
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tee  to  a  creditor.^  But  this  decision  does  not  appear  to  have  been  based  upon 
a  proper  consideration  of  the  statutory  limitation  of  the  powers  of  a  trusteei 
and  i^e  purpose  and  effect  of  the  bankruptcy  act  The  trustee  represents 
all  the  creditors.  The  avails  of  a  suit  to  recover  property  alleged  to  have  been 
fraudulently  conveyed  belongs  to  the  bankrupt  estate  and  should  be  distributed 
equally  among  the  creditors.  If  a  creditor  has  knowledge  of  facts  which  will 
aid  in  the  prosecution  of  such  a  suit,  it  is  his  duty  to  disclose  su<^  facts,  and 
he  should  not  be  encouraged  to  conceal  them  by  being  permitted  to  become 
possessed  of  the  right  to  sue,  and  thus  be  enabled  to  profit  by  such  knowledge 
to  the  exclusion  of  the  other  creditors.*^ 

(3)  OiKDBB  OP  CONSENT  OF  BEFBBBx  OB  ooTTBT. — Before  a  trustoe  insti- 
tutes a  suit  he  ought  to  submit  the  reasons  for. the  suit  to  the  creditors  and 
secure  an  order,  based  on  their  action,  from  the  referee.^^  Such  consent 
seems  not  to  be  necessary  when  a  suit  is  brought  against  him.^^  How  far 
the  question  at  issue  shall  be  gone  into  on  such  a  preliminary  hearing  is 
discretionary  with  the  referee.  He  should  at  least  be  sure  that  there  is  a 
probable  cause  of  action.*^  It  would  seem  also  that  the  proposed  defendant, 
if  a  creditor  and  interested  in  the  fund,  may  appear  in  opposition  to  a  motion 
for  permission  to  sue.^  The  trustee  being  required  to  collect  and  reduce  to 
money  the  property  of  the  estate  would  seem  suflficient  to  justify  a  suit  by  the 


as.  la  re  Downing  (D.  C,  N.  T.),  27  Am. 
B.  R.  809,  192  Fed.  688,  ttffd.  20  Am.  B.  R. 
£28,  201  Fed.  98. 

80.  In  re  Downing  (D.  C,  N.  T.),  27  Am. 
B.  R.  309,  192  Fed.  683  (affd.  29  Am.  B.  R. 
828,  201  Fed.  93),  in  which  the  court  recog- 
nizes the  doubt  as  to  expediency  of  permit- 
ting an  assignment  to  a  creditor  of  a  cause  of 
action  to  set  aside  such  a  transfer,  by  say- 
ing: ''I  think  it  would  be  far  better  prac- 
tice to  allow  the  creditor  to  prosecute  the 
action  in  the  name  of  the  trustee  at  her  own 
expense  with  an  order  that  the  recovery,  if 
any,  shall  be  for  the  benefit  of  the  estate,  but 
that  out  of  such  recovery  the  creditor  shall 
he  fully  coukpensated  for  all  costs  and  ex- 
penses including  counsel  fees  before  distri- 
Dution.  It  may  be  and  is  a  serious  and  dose 
question  whether  a  trustee  in  bankruptcy 
Tested  by  statute  with  the  right  to  prosecute 
an  action  to  set  aside  a  deed  as  fraudulent 
(one  executed  and  deliyered  more  than  four 
months  prior  to  the  institution  of  bank- 
ruptcy proceedings)  may  assign  the  same.  It 
is  a  statutory  right  pure  and  simple  and  is 
conferred  on  the  trustee  as  such, —  as  an 
officer  in  fact  of  the  court,  to  be  exercised  in 
the  interest  of  and  for  the  benefit  of  the 
creditors  of  the  bankrupt.  The  interest  he 
has  in  the  real  estate,  if  any,  is  held  by  him 
for  the  benefit  of  the  creditors  in  the 
same  way."  It  is  difficult  to  reconcile 
this  statement  of  the  court  with  the 
final  conclusion  that  a  sale  by  a  trustee 
of  such  a  right  of  action  may  he  ordered. 

81.  In  re  Mersman  (Ref.,  N.  T.),  7  Am. 
B.  R.  46.  But  compare  Chism  y.  Dank  (Sup. 
Ct,  Hiss.),  6  Am.  B.  R.  56,  27  So.  610.  See 
al«>  In  re  McCallum  (D.  C,  Pa.),  7  Am.  K 
R.  696,  118  Fed.  893;  In  re  MaUory,  Fed. 


Oks.  8,990;  Traders^  Bank  t.  Campbell,  14 
WaU.  87. 

81.  Compare  In  re  Kelly  Dry  Goods  Co. 
(D.  C,  Wis.),  4  Am.  B.  R.  628,  102  Fed.  747. 

88.  Probable  cause  of  action. — When  a 
trustee  applies  for  instruction  relative  to  a 
suit  which  the  creditors  wish  him  to  bring, 
it  is  sufficient  to  show  that  he  will  probably 
succeed;  certainty  of  sncceea  need  not  be 
demonstrated.  If  a  proposition  of  settlement 
has  been  offered  the  moving  creditors  should 
also  show  that  they  are  likely  to  secure  a 
better  result  by  a  suit  than  by  acceptine  the 
proposed  settlement.  In  re  Phelps  (Ret.,  N*. 
T.),  3  Am.  B.  R.  396. 

Duty  to  sue. —  The  duties  of  the  trustee 
are  prescribed  by  the  bankruptcy  act,  and 
ihe  must  institute  litigations  whenever  it  is 
necessary  for  the  purpose  of  collecting  or  re^ 
ducing  to  money  the  assets  of  the  bankrupt 
estate.  By  this  obligation  is  not  meant  that 
he  should  burden  the  assets  of  the  estate  with 
costs  and  expenses  arising  out  of  all  manner 
of  questions  that  may  be  presented  for  liti- 
gation. There  should  be  probable  cause  at 
taast  for  believing  that  a  right  of  action  ex- 
ists before  the  bankrupt  estate  is  so  bur- 
dened. In  re  Meadows,  Williams  &  Co.  (D. 
C,  N.  Y.),  26  Am.  B.  R,  100,  181  Fed.  911, 
citing  Collier  on  Bankruptcy  (7th  ed.),  p. 
641. 

84.  In  re  Mersman  (Ref.,  K.  Y.),  7  Am. 
B.  R.  46,  in  which  Referee  Hotchkiss  held 
that  a  secured  creditor  whose  security  is  Uie 
proposed  object  of  attack,  but  who  is  also 
an  unsecured  creditor,  may  object  to  the 
granting  of  the  trustee's  application ;  but  his 
objection  should  be  given  Httle  weight  unless 
dearly  for  the  benefit  of  all  the  creditors. 
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trustee,  even  without  the  order  or  leave  of  the  court  or  ref ereeJS  Other  parts  of  the  Btatnte 
imply  that  the  trustee  is  expected  to  bring  suits^  and  the  implication  from  the  itatnie  u 
a  whole  is  that  the  trustee  may  act  upon  his  own  responsibility  in  bringing  a  snitlT  ^ 
above  indicated,  however,  the  better  practice  is  to  secure  an  order  granting  the  detind 
leaveJS 

(4)  Suits  bt  tbustees  of  bankbuft  cobpobatxons. — A  trustee  of  a  bankrupt  eorporatiai 
succeeds  to  the  rights  of  the  corporation  as  to  all  rights,  contractual  and  statutory,  exatisf 
for  the  benefit  of  the  corporation,  and  as  such  trustee,  it  is  his  duty  to  enforce  sudi  rigbt&l> 
The  right  of  a  corporation  to  make  an  assessment  upon  unpaid  corporate  stock  pasaea  to 
the  truBtee.40  Where  a  call  or  assessment  against  stockholders  for  unpaid  subscriptions  ii 
required,  the  trustee  should  petition  the  court  for  an  order  directing  the  call  or  aaseauMBt 
to  be  made,4l  Before  making  the  order  the  court  will  investigate  the  facts  to  detensiis 
whether  there  is  a  balance  due  on  the  stock,  and  whether  the  assets  are  insufficient  to  paj 
the  corporate  debts,^  and  the  pro  rata  share  that  the  holders  of  such  stock  must  pay.  up  to 
the  par  value  thereof,  in  ordw  to  liquidate  the  indebtedness  of  the  bankrupt  company.^ 
A  trustee  must  bear  the  burden  and  present  such  proof  as  will  enable  the  court  to  find  vith 
reasonable  certainty  the  facts  pecesaary  to  support  his  order.42b  The  stockholders  of  i 
bankrupt  corporation  are  in  court  from  the  inception  of  the  bankruptcy  proceedings  and  sre 
bound  by  the  fbiding  of  the  court  that  there  is  a  want  of  assets  requiring  an  assessoMstfl 
Upon  the  order  being  issued,  the  trustee  must  proceed  to  collect  the  unpaid  subacriptioiu 
by  suit  if  necessary,  and  upon  such  suit  the  stockholders  may  interpose  any  reasonaUe 
defense,  alleging,  for  instance,  that  they  have  already  met  their  obligations.4i  The  obligi- 
tions  or  liabilities  of  a  stockholder  or  director  to  creditors  of  a  corporation,  under  a  eUtc 
statute,  are  not,  as  a  general  rule,  assets  of  the  corporation,  and  are  not  therefore  enforce* 


SB.  Traders*  Ins.  Co.  t.  Mann.  11  Am.  B.  R. 
209,  lis  Oa.  381;  Chlsm  ▼.  Friars  Point  Bank,  6 
Am.  B.  R.  56.  27  So.  610;  Callahan  v.  Israel. 
186  Mass.  383,  71  N.  B.  812;  Chalman  ▼.  Dodd 
(Oa.  Ct  of  App.),  44  Am.  B.  R.  12.  90  B.  B.  IM. 

Sa  Bankr.  Act.  SI  He  and  23b. 

S7.  Porter  ▼.  Hnghes  (Ala.  Sap.  Ct),  88  Am. 
B.  R.  506,  73  So.  400.  In  the  case  of  Callahan 
V.  Israel,  186  Mass.  383,  71  N.  B.  812,  the  court 
said:  "It  was  not  the  intention  of  Congress 
that  a  trustee  could  not  make  a  demand  for 
payment,  reoeive  money  offered  in  payment,  or 
take  any  of  the  usual  means  to  collect  and  re- 
duce to  money  the  estate,  the  title  of  which 
had  Tested  In  him,  without  some  specific  direc- 
tions so  to  do.  The  clause  was  merely  intended 
to  give  the  court  power  to  direct  the  proceed- 
ings of  its  trustees,  if  ocassion  for  such  direc- 
tion should  arise  in  any  specific  instance,  and 
not  to  place  upon  the  court  the  burden  of  gir- 
ing  constant  directions  as  to  the  reducing  of 
the  property  to  money."  Harlen  v.  American 
Trust  Co.  (Ind.  App.  Ct),  41  Am.  B.  R.  401, 
119  N.  E.  2a 

Neee«sUy  for  order  of  referee.— It  being  the 
duty  of  the  trustee  In  bankruptcy  to  bring  in 
eyerything  he  believes  to  be  assets  of  the 
estate,  an  order  of  the  referee,  authorising  the 
trustee  to  collect  the  amounts  due  under  con- 
ditional contracts  of  sale  assigned  by  the  bank- 
rupt, is  unnecessary.  Matter  of  Barker  Piano 
Co.  (C.  C.  A.,  2d  Clr.).  37  Am.  B.  R.  271,  238 
Fed.  622. 

88.  Tmsiee's  right  to  sve  is  Incidental  to  the 
performnnce  of  his  duties,  and  it  is  not  thought 
strictly  necessary  for  him  to  first  obtain  the 
consent  of  the  creditors  or  leave  of  the  court, 
though  perhaps  the  better  practice  Is  that  he 
should  do  so.  In  re  Meadows,  Williams  &  Co. 
(D.  C,  N.  Y.),  25  Am.  B.  B.  100,  181  Fed.  Oil. 
citing  Collier  on  Bankruptcy  (7th  ed.),  p.  541. 

89.  See  discussion  under  S  70,  post, 

40.  In  re  Remington  Automobile  &  Motor  Co. 
(C.  C.  A.,  2d  Clr.).  18  Am.  B.  R.  389.  153  Fed. 
845;  Kiskadden  v.  Steinle  (C.  C.  A.,  6th  Clr.),  20 
Am.  B.  R.  846,  203  Fed.  375 ;  In  re  Newfoundland 
Syndicate  (D.  C.  N.  J.),  28  Am.  B.  R.  110,  196 
Fed.  443;  In  re  Monarch  Corporation  (D.  C. 
Conn.),  24  Am.  B.  R.  428,  177  Fed.  464;  Matter 
of  Commonwealth  Lumber  Co.  (D.  C,  Wash.), 
85  Am.  B.  R.  202.  223  Fed.  667;  Allen  t.  Grant 
(Ga.  Sup.  Ct.),  14  Am.  B.  R.  849,  60  8.  E.  404. 
322  Ga.  652;  Demuth  ▼.  Faw  (Wash.  Sup.  Ct), 
42  Am.  B.  R.  151,  174  Pac.  18. 

Katnre  of  proceedings  to  assess  and  eolleet. — 


In  Bergdoll  t.  Harrlgan  (C.  C.  A..  8d  Clr.),  44 
Am.  B.  R.  633.  263  Fed.  279,  the  court  aid: 
"There  are  two  separate  and  distinct  bnucbet 
of  the  proceedings  to  compel  the  payment  by  t 
stockholder  of  a  bankrupt  corporation  of  aaj 
moneys  due  on  his  stock*  vis. :  First  a  deter- 
mination by  the  court  as  to  whether  it  la  neces- 
sary to  assess  such  stock  for  the  purpose  of 
paying  the  debts  of  the  bankrupt  and  tbe 
necessary  costs  of  administration,  sod  if  s^ 
then  the  fixing  of  the  rate  of  the  asacssDttt 
and  the  lexylng  of  the  same  npon  wfatfterer 
stock  may  appear  prima  facie  to  be  subject 
thereto;  and  second,  if  a  stockholder  dispute* 
his  indirldual  liability  as  prima  fade  deter- 
mined, then  the  institution  by  the  trustee  of 
an  appropriate  suit  or  proceeding  to  tz 
definitely  his  liability  or  non-liability  fi>r  the 
assessment  and  the  amount  tbereol** 

41.  In  re  Remington  Automobile  ft  Motor  O. 
(C.  C.  A.,  2d  Clr.),  28  Am.  B.  B.  880.  ISS  Fed. 
345;  Hatter  of  Hunger  Vehicle  Tire  Co.  (C  a 
A.,  2d  Or.),  21  Am.  B.  B.  886,  168  Fed.  910;  Ii 
re  Monarch  Corporation  (D.  C.  Conn.),  24  Ab. 

B.  B.  428^  177  Fed.  464;  Matter  of  Miller  Else- 
trlcal  Maintenance  Co.  (D.  C,  Pa.).  8  Am.  R  B. 
70,  111  Fed.  615;  In  re  Eureka  Furniture  Co.  (0. 

C.  Pa.),  22  Am.  B.  R.  805,  170  Fed.  485;  ICftt- 
ter  of  Mfgs.  Box  &  Paper  Co.  (D.  C,  N.  T.J,  41 
Am.  B.  R.  763,  261  Fed.  057;  Courtney  t. 
Youngs  (Miss.  Sup.  Ct).  42  Am.  a  R  C7,  1« 
N.  W.  441. 

42.  In  re  Remington  Automobile  ft  Motor  Col 
(C.  C.  A.,  2d  Cir.),  18  Am.  B.  B.  380,  153  Fel 
845;  In  re  Monarch  Corporation  (D.  C.  Oooa). 
24  Am.  B.  B.  428,  177  Fed.  464;  Moise  t.  Scbei- 
bel  (C.  C.  A.,  8th  Cir.).  40  Am.  B.  R.  311,  245 
Fed.  646;  Matter  of  Canister  Co.  (C.  C.  A,  3d 
Or.),  42  Am.  B.  R.  278.  252  Fed.  TO.  alTg  41 
Am.  B.  R.  625.  248  Fed.  5S7.  Compare  Btaaa 
T.  Billings  (Wash.  Sup.  Ct),  48  Am.  B.  R.  SA 
181  Pac.  10. 

Claims  by  purchasers  of  wUimg  tract  certify 
cate8.--Clalm8  by  purchasers  in  the  opes 
market  of  Toting  trust  certificates  of  the  baak- 
rupt  allowed,  and  held  that  said  purchasen 
are  not  subscribers  for  unpaid  stock,  so  as  te 
render  them  liable  to  an  aasessment  in  b^atf 
of  creditors  of  the  bankrupt  (TIark  t.  Johnson 
(C.  C.  A.,  8th  Clr.),  40  Am.  B.  B.  SSOt  245  M. 
442. 

4Sa.  Matter  of  Canister  Co.  (D.  C,  N.  J.).  <1 
Am.  B.  R.  625,  248  Fed.  687. 

4SI».  Matter  of  Canister  Co.  {D.  C  K  J4t  A 
Am.  B.  B.  625,  248  Fed.  587. 
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able  in  a  suit  by  the  trustee  for  the  benefit  of  all  the  creditor8,46  even  though  the  directors 
have  unlawfully  diTorted  the  funda  of  the  corporation  by  declaring  and  paying  dividends 
while  it  was  insolTent.^* 

(5)  Suits  fob  othxb  pubfd8W.—>  There  is  a  divergence  of  authority  on  the  question  as  to 
whether  a  trustee  of  a  tenant  in  common  may  maintain  a  suit  for  the  partition  of  the  real 
estate  in  which  the  bankrupt  was  a  tenant  in  common  with  others.  Thb  divergence  is 
probably  accounted  for  by  the  difference  in  the  various  statutes  which  relate  to  the  right  to 
partition.^  If  an  agreement  be  made  between  a  party  and  a  receiver  of  the  bankrupt's 
property  appointed  in  a  State  court,  the  trustee  may  not  sue  on  such  afiTeement.48  It  is 
not  the  duty  of  the  trustee  to  bring  suit  for  a  small  recovery  which  would  not  prove  bene* 
flcial  to  the  estate.49  Section  sixty  should  be  consulted  for  suits  to  avoid  preferences;  sec- 
tion sixty-seven  for  suits  to  annul  preferential  or  fraudulent  liens;  and  section  seventy  for 
«uits  under  State  laws  to  avoid  fraudulent  transfers.  The  diverse  character  of  the  suits 
which  may  be  brought  by  trustee  is  si;^ggssted  by  the  cases  in  the  foot-note^ 


4S.  Id  re  Newfoundland  Syndicate  (D.  C,  M. 
^.).  28  Am.  B.  B.  119,  198  Fed.  443. 

44i.  liatter  of  Btipp  Conatruction  Co.  (C.  C. 
A.,  8d  Clr.),  84  Am.  B.  B.  833.  281  Fed.  872. 

Fern  of  actioB.— The  bankruptcy  court  has 
no  Jurisdiction  of  a  suit  in  equity  by  the  trus- 
tee la  bankruptcy  of  a  corporation  to  enforce 
the  nnconditlonal  liability  of  the  stockholders 
•on  their  unpaid  stock  subscriptions.  The  ap- 
propriate remedy  is  a  separate  action  at  law 
against  each  stockholder.  Kelley  v.  Gill  (U.  8. 
Sup.  Ct.),  40  Am.  B.  B.  421,  88  Sup.  CL  8& 
Compare  Kelley  v.  Aarona  (D.  C.  Cal.)>  39  Am. 
B.  B.  115,  238  Fed.  998;  Grand  Bapids  Trust 
Co.  V.  Nichols  (Mich.  Sup.  Ct.),  40  Am.  B.  B. 
«Q1,  186  N.  W.  867;  Courtney  t.  Youngs  (BCiss. 
Sup.  Ct).  42  Am.  B.  B.  67.  168  N.  W.  441. 

Dctermliuition  of  llabilily  by  refetiee. —  A 
stockholder  who  is  also  a  creditor  may  appear 
and  contest  the  necessity  for  the  assessment 
and  the  adyisability  of  making  oue  without  sub- 
mitting himself  to  the  Jurisdiction  of  the 
referee  to  fix  his  individual  liability  for  unpaid 
stock.  BergdoU  v.  Harrigan  (C.  C.  A.,  8d  Cir.>» 
44  Am.  B.  B.  633.  263  Fed.  279. 

Stockholder  who  ts  also  creditor.— Where  a 
stockholder  who  has  not  paid  for  his  stock  pre- 
sents a  claim  against  his  company  la  bank- 
ruptcy, he  is  not  entitled  to  recover  thereon, 
as  against  other  creditors,  until  he  has  first 
paid  the  amount  so  due  and  payable  upon  his 
stock.  Matter  of  Caledonia  Coal  Co.  (D.  G., 
Mich.),  48  Am.  B.  B.  93.  254  Fed.  742;  Beat- 
men's  Bank  ▼.  Laws  (C.  C.  A.,  8th  dr.),  43  Am. 
B.  B.  683,  257  Fed.  299. 

Fraad  of  eorporotloa.— In  an  action  by  a 
trustee  In  bankruptcy  of  a  corporation  on  a  note 
given  for  subscription  to  stock,  a  claim  of 
fraud  by  the  corporation  in  procuring  the  sub- 
scription, not  mentioned  until  after  the  com- 
mencement of  the  action,  is  not  a  deftose. 
Smoot  V.  Perkins  (Tex.  Civ.  App.).  40  Am.  B. 
B.  198.  195  8.  W.  988. 

Stock  Issved  l«  violattoa  of  ■«•«•  iaw^— A 
trustee  in  bankruptcy  of  a  corporation  is  en- 
titled to  recover  on  a  note  given  for  subscrip- 
tion of  its  stock,  although  such  stock  was  is- 
sued in  violation  of  the  constitution  and  laws 
of  the  State.  Smoot  v.  Perkins  (Tex.  Civ.  App.). 
40  Am.  B.  B.  193.  195  8.  W.  988. 

48.  Breok  v.  Brewster  (N.  T.  App.  Dlv.),  31 
Am.  B.  B.  842,  153  N.  T.  App.  Dlv.  800.  188  N. 
T.  Supp.  821;  In  re  Beachy  &  Co.  (D.  C,  Wis.), 
22  Am.  B.  B.  538.  170  Fed.  825. 

Statutory  llabllltlea  of  dlrectora.^  Where,  by 
statute,  the  directors  are  personally  made  liable 
In  case  debts  are  contracted  in  excess  of  the 
fixed  amount  of  the  capital  stock,  or  in  any 
other  contingency,  the  existence  of  this  lia- 
bility is  no  reason  for  a  refusal  to  call  in  and 
collect  unpaid  stock  subscriptions.  Such  11s- 
billty  is  not  sn  asset  of  the  bankrupt  corpora- 
tions but  is  security  for  the  creditors.  The 
trustee  in  bsnkruptcy  has  do  right  to  pursue 
this  remedy.  In  re  (Crystal  Springs  Water  Co. 
<D.  C.  Vt).  3  Am.  B.  B.  194.  96  Fed.  945. 

The  liability  of  atockholdera  under  the  law  of 


Alabama,  where  subscriptions  to  the  capital 
stock  of  the  corporation  have  been  paid  by  the 
transfer  of  property,  alleged  to  have  been 
fraudulently  overvalued,  is  enforceable  only  by 
the  creditors  and  not  by  the  corporation,  and 
hence  does  not  constitute  "property"  passing 
to  the  trustee  and  is  not  enforceable  by  hluL 
Matter  of  Hoffman-Salvan  Booflng  Paint  Co. 
(D.  C.  Ala.),  37  Am.  B.  B.  426,  284  Fed.  796.. 
See  also  State  Bank  of  Commerce  v.  Kennedy 
Band  Instrument  Co.  (Minn.  Sup.  (X).  44  Aol 
B.  B.  91,  178  N.  W.  560. 

Compare  Billings  v.  BClllar  ft  Sons  Co.  (D.  C, 
Am.  B.  B.  817,  249  Fed.  177;  Compare  Billings 
V.  Millar  ft  Sons  Co.  (D.  C,  N.  y785  Am.  B. 
B.  840,  227  Fed.  185;  Mlley  v.  Heaney  (Wis. 
Sup.  Ct.),  42  Am.  B.  B.  846^  169  N.  W.  64. 

47.  May  bring  parCUIon. — Harlen  v.  American 
Trust  Co.  (Ind.  App.  Ct).  41  Am.  B.  B.  401, 
119  N.  B.  20. 

May  not  bring  partliloa.— Hobbs  v.  Frasier 
(Sup.  Ct.,  Fia.).  22  Am.  B.  B.  684,  56  Fla.  796; 
Lindaay.  as  Trustee,  etc.,  v.  Bunkle  (Sup.  Ct.. 
Ohio).  24  Am.  B.  B.  612.  98  N.  B.  489. 

48.  Love  V.  Export  Storage  Co.  (C.  C.  A..  6th 
Clr.).  16  Am.  B.  B.  171,  197,  148  Fed.  1. 

48.  Suit  to  reeovor  small  amonat. —  It  Is  not 
the  duty  of  a  trustee  la  bankruptcy  to  insti- 
tute legal  proceedings,  expensive  In  their  very 
nature,  for  the  sake  of  securing  a  small  re- 
covery, which  evidently  wonld  not  cover  the 
expenses  of  the  litigation,  or  for  the  purpose  ol 
having  a  legal  proposition  determined,  which* 
when  setttled.  while  of  general  Interest,  maybe, 
would  not  result  in  benefit  to  the  estate.  Bill* 
lugs  V.  Miller  ft  Son  Co.  (D.  C.  N.  T.),  85  Am. 
B.  B.  846.  227  Fed.  185. 

88.  Mather  v.  Coe  (D.  C,  Ohio).  1  Am.  B.  B. 
504,  92  Fed.  833;  In  re  Brodbine  (D.  C,  Mass.). 
8  Am.  B.  B.  53.  93  Fed.  643;  In  re  Baudonlne 
(D.  C,  N.  Y.).  3  Am.  B.  B.  65,  98  Fed.  536;  In 
re  Cohn  (D.  C.  N.  Y.),  8  Am.  B.  B.  421.  98  Fed. 
75.  Action  by  trustee  in  bankruptcy  oC  a  bank 
to  recover  money  alleged  to  have  been  fur- 
nished by  it  to  conduct  a  business  under  a 
contract  with  a  manufacturing  corporation. 
Monroe  v.  Bnshnell  (Sup.  Ct.,  Mich.),  22  Am.  Bw 
B.  587.  122  N.  W.  508. 

Salt  to  reeover  for  breach  of  bead  con- 
ditioned for  turning  of  assets  over  to  trustee  in 
event  of  adjudicetlon,  see  Moore  Bros.  v.  Cowan 
(Sup.  Ct.,  Ala.),  26  Am.  B.  B.  902.  55  So.  90^ 

Proceedings  to  ascertain  profits  of  eorpora- 
tloa. —  A  trustee  In  bankruptcy  Is  entitled  to 
reach  the  property  to  which  a  bankrupt  stock- 
holder is  equitably  entitled  In  the  undivided 
profits  of  a  corporation,  and  the  court  may  di- 
rect an  investigation  as  to  the  profits  reason- 
ably applicable  to  dividends.  Matter  of 
Brantman  (C.  C.  A.,  2d  Clr.).  40  Am.  B.  B.  18, 
244  Fed.  101. 

Avoldaaco  of  sale  of  assets  by  majority  stock- 
holders.—  The  bankrupt  was  a  large  stock- 
holder of  a  corporation  which,  after  the  bank- 
rupt's adjudication  and  before  the  appointment 
of  his  trustee,  sold  all  of  its  assets  with  the 
consent  of  a  majority  of  the  stockholders,  who 
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(6)  Pbaotiox  obniebaixy;  secubity  fob  costs. —  If  a  suit  is  ordered,  it 
should  be  in  the  name  of  "  John  Doe,"  as  trustee  of  "  Kichard  Doe,"  a  bank- 
rupt. Whether  in  no-asset  cases  security  may  be  demanded  by  the  proposed 
d^endant  is  for  the  court  in  which  the  suit  is  brought  to  determine."  Costs 
may  be  allowed  defendants  payable  out  of  the  funds  in  the  hands  of  the 
trustee,  where  the  conditions  warrant^  A  trustee  will  not  be  allowed  to  effect 
a  settlement  of  a  suit  which  a  court  of  equity  would  not  permit  the  bankrupt 
to  maka"  Compromise  by  a  vote  of  a  majority  of  the  creditors  of  a  suit 
brought  by  the  trustee  need  not  necessarily  be  accepted.^  A  suit  brou^t  in  a 
State  court  will  be  tried  the  same  as  other  actions,  and  according  to  the  rules  of 
evidence  prevailing  in  the  court  where  the  suit  is  tried."* 


knew  of  the  bankruptcy,  and  that  a  trustee  was 
imminent,  and  that  the  bankrupt  estate  had  an 
Interest  in  the  property  conyeyed.  Instead  of 
acceptinfiT  a  consideration  which  was  of  value 
to  the  bankrupt  estate,  they  accepted  one  which 
wholly  disregarded  his  interests,  ^cept  to 
cancel  the  debts  of  the  bankrupt  to  the  vendee, 
which  created  an  illegal  preference.  It  was  held 
that  the  trustee,  after  his  appointment,  became 
beneficially  Interested  as  a  stockholder  and 
could  file  a  stockholder's  bill  in  equity  to  vacate 
the  sale  for  alleged  abuse  by  the  majority. 
Greenhall  v.  Carnegie  Trust  Co.  (D.  C,  N.  Y.). 
25  Am.  B.  B.  300,  180  Fed.  812. 

Recevery  of  premiam  fnuidiiiciiily  paid  hf 
bankrapt. —  The  contract  of  an  insurance  com- 
pany to  pay  a  person  an  annuity  of  $1,000  a  year 
for  life,  beginning  July  1,  1916,  In  consideration 
of  12,830,  paid  by  him  in  1901  in  fraud  of  cred- 
itors, is  wholly  executory,  and  his  trustee  in 
bankruptcy,  in  1907»  may  elect  to  cancel  the 
contract  and  recover  the  consideration  for  the 
benefit  of  creditors.  Smith  v.  Mutual  Lif^  Ins. 
Co.  (C.  C,  Mass.),  24  Am.  B.  R.  514,  178  Fed. 
610,  s.  c,  19  Am.  B.  B.  707,  158  Fed.  365. 

Fraudulent  transfers. —  A  trustee  in  bank' 
ruptcy,  of  a  firm  and  its  members  may  main* 
tain  an  action  to  set  aside  transfers  made  by 
the  firm  and  its  members  with  intent  to  hinder, 
delay  and  defraud  creditors.  Barker  v.  Frank- 
lin, 8  Am.  B.  R.  468,  87  Misc.  292,  75  N.  T.  Supp. 
306. 

Sale  of  property  by  bankmpt  and  partner. — 
Where  a  bankrupt  and  his  partner  conducting 
a  general  soda  fountain  business  sell  their  en- 
tire stock,  buslnesd  and  fixtures  to  the  father- 
in-law  of  the  partner  and  the  father  continues 
the  business  under  the  original  firm  name,  the 
trustee  of  the  bankrupt  cannot  have  the  sale 
set  aside  because  the  vendee  left  the  property 
In  the  possession  of  the  partner  who  created  a 
large  amount  of  debts,  credit  being  given  on  the 
Btrength  of  the  possession  of  the  property.  In 
re  Young  (D.  C,  Ga.),  31  Am.  B.  R.  82,  206  Fed. 
187. 

51.  Where  the  suit  is  on  a  cause  of  action 
antedating  the  adjudication,  security  for  costs 
will  be  required  in  New  York.  Joseph  v. 
Makley,  8  Am.  B.  R.  18,  73  N.  Y.  App.  Div.  156. 

Security  for  costs. — ^Where  a  trustee  in 
bankruptcy  has  no  assets  except  a  claim  upon 
which  he  is  about  to  bring  an  action,  and 
there  seems  to  be  no  prospect  of  his  succeed- 
ing, he  should  be  required  to  giye  security 
for  costs.  Vhr  t.  Coulter  et  al.  (N.  Y.  App. 
Div.),  37  Am.  B.  R.  796,  172  N.  Y.  App.  Div. 
413. 

59.  Caten  v.  Eagle  B.  ft  L.  Assn.  (D.  G.» 
Pa.),  28  Am.  B.  R.  180,  177  Fed.  9M. 

Liability  of  trustee  for  costs. — Where  an 
action  was  brought  by  bankrupts'  trustee 
over  eighteen  months  after  adjudication  for 
an    indebtedbiess    alleged    to    be    due    the 


bankrupts,  against  which  a  counterclaim  was 
Interpoaed  by  defendant,  who  prevailed  not  only 
on  his  counterclaim  bnt  also  in  entlreiy  detest- 
ing the  claim  of  the  trustee,  the  trustee  is  re- 
sponsible for  the  costs  of  the  action.  Matter 
of  Havens  (D.  C,  N.  T.),  25  Am.  B.  B.  116.  182 
Fed.  867. 

St.  SetUement  by  tmatae.— A  Judgment 
note  was  given  by  a  bankrupt  and  entered 
within  four  months  of  the  date  of  the  pe- 
tition in  bankruptcy.  The  bankmpt  there- 
after conveyed  certain  property  to  another 
person  by  warranty  deed,  subject  to  certain 
mortgages,  a  portion  of  the  purchase  money 
being  placed  in  the  hands  of  the  vendee's  at- 
torneys to  hold  in  trust  for  the  bankruit 
until  he  had  satisfied  such  judgment  and  then 
to  turn  the  same  over  to  the  bankrupt  le.s 
certain  interest  on  the  mortgages  and  un- 
paid taxes.  The  trustee  in  bankruptcy  in- 
stituted proceedings  in  the  court  in  which 
the  judgment  was  entered  to  have  it  declarsd 
invalid  as  being  an  unlawful  preference,  with 
the  result  tliat  the  judgment  was  ul^nick  off; 
but  upon  appeal  the  lower  court  was  reversed 
for  lack  of  a  jury  triaL  Being  without  funds 
to  continue  the  litigation,  the  trustee  nego- 
tiated for  a  settlement  with  the  judgment 
creditor  whereby  the  latter  was  io  pay  ths 
costs  and  in  addition  a  certain  sun&  to  tlM 
trustee,  with  a  view  of  eliminating  the  trus- 
tee, from  the  controversy  and  afl&rming  the 
validity  of  the  judgment  lien  upon  such 
property.  The  effect  of  such  settlement 
would  have  been  to  compel  the  purchaser 
to  pay  more  than  $1,200  in  addition  to  the 
money  left  in  his  attorneys'  hands,  whereas 
.n  offer  by  the  purchaser  to  pay  the  cot^U 
and  furnish  counsel  to  proceed  with  the  liti- 
gation seemed  likely  to  be  succeasful  and 
for  the  interest  of  the  bankrupt's  creditors 
ultimately.  It  was  held  that  as  the  settle- 
ment proposed  to  do  what  the  bankmpt 
would  never  have  been  permitted  to  do  fy 
a  court  of  equity  —  to  take  the  money  from 
the  judgment  creditor  at  the  expense  of  tiie 
vendee  in  violation  of  his  contract,  by  not 
reducing  the  amount  of  the  judgment  lien 
—  it  was  inequitable  to  permit  the  trustee, 
who  had  no  higher  rights  than  the  bankrupt* 
to  do  BO  and  that  the  offer  of  the  ven^ 
should  be  accepted.  In  re  Qeiselhart  (D.  C, 
Pa.),  25  Am.  B.  H.  318,  181  Fed.  022. 

54.  Compromise. — Where   creditors,    repre- 
senting  a  majority  in  number  and  amount 
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f.  Property  vested  in  trustees. — (i)  In  obnsbal. —  The  property  wliich  am- 
stitutee  the  estate  of  the  bankrupt,  and  vests  in  the  trustee,  is  considered  fully 
in  the  discussion  under  section  seventy. 

(2)  Ahsndatoby  act  of  1910. —  The  amendatory  act  of  1910  amended  sub- 
division 2  of  subsection  a  by  providing  in  effect  that  the  trustee  should  have 
the  same  title  to  property  in  die  custody  of  the  court  that  a  creditor,  holding 
an  execution  or  other  lien  by  legal  or  equitable  proceedings  levied  against 
that  property,  would  have  under  a  State  law;  and,  as  to  property  not  in 
the  custody  of  the  court,  that  the  trustee  should  stand  in  the  position  of  a 
judgment  creditor  holding  an  execution  returned  unsatisfied,  thus  entitling 
him  to  proceed  against  the  assets  in  the  same  manner  as  a  judgment  creditor.^ 

(3)  Rule  existing  price  to  amendment. —  Prior  to  the  amendment  of 
1910  the  trustee  was  not  clothed  with  the  privileges  of  a  judgment  creditor.^ 
The  trustee's  title  as  against  a  claim  under  an  unrecorded  conditional  sale, 
though  the  State  law  required  record,  did  not  prevail.^  This  rule  still  applies 
where  property  was  acquired  by  the  bankrupt  on  a  conditional  sale  contract 
prior  to  the  amendment.^  The  supreme  court  had  held  in  effect  that  a  trustee 
in  bankruptcy  under  an  unrecorded  contract  of  conditional  sale  was  only  vested 
with  the  title  and  interest  of  the  bankrupt  in  the  property  acquired  by  him 
under  such  contract.^ 

(4)  Amendment  to  be  conbtbubd  with  §  70. —  Under  §  70  of  the  act  the 
trustee  is  vested  by  operation  of  law  with  the  title  of  the  bankrupt  as  to  all 
property  which  belonged  to  him  in  his  own  right,  and  he  takes  the  same,  not  as 
an  innocent  purchaser,  but  subject  to  all  valid  claims,  liens  and  equities.^ 
Under  this  statutory  limitation,  the  trustee  was  held  '^  to  stand  in  the  shoes  of 
the  bankrupt,"  *^  so  that  where  a  lien  or  security  existed  which  was  enforceable 
as  against  the  bankrupt,  it  must  be  recognized  by  the  trustee,  and  could  not 
therefore  be  attacked  by  the  trustee  for  the  benefit  of  general  creditors.  It 
seems  that  the  language  of  the  amendment  might  have  found  a  more  appro- 
priate place  in  section  70  of  the  act,  but,  however  that  may  be,  it  is  plain  that 
the  two  sections  must  now  be  construed  together  and  that  the  trustee  can  no 
longer  be  said  to  have  the  limited  title  of  the  bankrupt.** 


of  claims,  vote  at  a  spedal  meeting  in  faror  of 
an  offered  compromise  of  a  suit  brought  by  the 
tmstee,  the  court  will  not  necessarily,  npon  the 
authority  of  section  66-a  of  the  bankruptcy  act. 
direct  the  trustee  to  accept  the  compromise,  bat 
In  a  proper  case  will  order  a  bond  of  indem- 
nity to  be  executed  by  the  creditors  opposing 
the  compromise,  saying  the  bankrupt  estate 
from  costs,  expenses  and  counsel  fees  of  such 
litigation.  In  re  Meadows,  Williams  ft  Co.  (D. 
C,  N.  T.).  25  Am.  B.  R.  100,  181  Fed.  911. 
84a.  Barber  t.  Niemer  (la.  Sup.  Ct),  40  Am. 

B.  R.  752,  165  N.  W.  440. 

S5.  See  House  Committeo  Report  on  Amenda- 
tory Act  of  1910.  See  Bank  of  North  America 
T.  Penn.  Motor  Co.  (Pa.  Sup.  Ct.),  31  Am.  B. 
R.  896,  83  Atl.  022;  Battler  ▼.  Slonlnsky  (D.  C, 
Pa.),  28  Am.  B.  R.  729,  199  Fed.  692;  In  re 
Snelling  (D.  C,  Mass.).  29  Am.  B.  R.  818,  202 
Fed.  269;  Border  Nat.  Bank  t.  Coupland  (C.  C. 
A.,  6th  Cir.),  89  Am.  B.  R.  166,  240  Fed.  366; 
Matter  of  Reynolds  (D.  C,  N.  T.),  40  Am.  B.  R. 
141,  243  Fed.  268.  272;   Brown  t.  Crawford   (D. 

C,  Ore.),  42  Am.  B.  R.  268,  262  Fed.  248;  Amer- 
lean  Bottle  Co.  ▼.  FlnneT  (Ala.  Sup.  CTt.),  48 
Am.  B.  R.  686,  82  So.  106;  Matter  of  A.  B. 
Sarage  Baking  Co.  (D.  C,  N.  J.),  43  Am.  B.  R. 
721,  &9  Fed.  607. 

A  trustee  has  two  rights  as  to  property  in 
his  custody,  1.  e.,  that  of  the  bankrupt  and  that 
of  "a  creditor  holding  a  Hen  by  legal  or  equit- 
able proceedings  thereon."  Matter  of  Seward 
Dredging  Company  (C.  C.  A.,  2d  Clr.),  39  Am. 
B.  R.  372,  242  Fed.  225. 


66.  Privileges  of  trosteo  prior  to 
of  19101.—  The  trustee  In  bankruptcy  of  one  who, 
prior  to  his  insolvency,  paid  the  consideration 
of  a  conreyance  to  another  Is  not  clothed  with 
the  priTlleges  of  a  judgment  creditor,  and  can- 
not attack  the  conreyance  In  that  the  bankrupt 
nerer  had  a  fee  or  any  legal  or  equitable  In- 
terest in  the  lands.  London  t.  Epstein  (Sup. 
Ct.,  App.  DlT.,  N.  T.),  24  Am.  B.  R.  667,  38  N. 
Y.  App.  Div.  613. 

67.  Crucible  Steel  Co.  v.  Holt  (C.  C.  A.,  6th 
ar.),  23  Am.  B.  R.  802,  174  Fed.  127;  Matter  of 
Schilling  ft  Loller  (D.  C,  Ohio),  41  Am.  B.  R. 
706,  261  Fed.  966. 

68.  Holt  T.  Henley  (Sup.  Ct.,  U.  S.),  232  U. 
S.  637,  32  Am.  B.  R.  161,  68  L.  Ed.  767  (rerg.  27 
Am.  B.  R.  678),  193  Fed.  920. 

80.  York  Manufacturing  Co.  r,  Cassell,  201 
n.  S.  344,  16  Am.  B.  R.  638.  60  L.  Ed.  782;  Dun- 
lop  V.  Mercer  (C.  C.  A..  8th  Cir.),  19  Am.  B.  R. 
361,  166  Fed.  646. 

60.  See  Bankr.  Act,  I  70-a,  and  discussion 
thereunder.  American  Laundry  Mach.  Co.  t. 
Brery body's  Laundry  (la.  Sup.  Ct),  48  Am.  B. 
R.  294.  171  N.  W.  161. 

61.  Security  Warehousing  Co.  t.  Hand,  206 
U.  S.  416,  19  Am.  B.  R.  201;  In  re  Standard 
Telephone  &  Elec.  Co..  216  U.  S.  644,  24  Am. 
B.  R.  761._. 

62.  In  re  Hammond  (D.  C,  Ohio).  26  Am.  B. 
R.  336,  188  Fed.  1020;  Daris  t.  Harlow  (Md.  Ct. 
of  App.),  39  Am.  B.  R.  300,  100  Atl.  102;  Mat- 
ter of  Reynolds  (D.  C,  N.  Y.),  40  Am.  B.  R. 
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(5)    OsirBBAL   FUBPOSE   AJBfl>  BFTBCT   OF   AHKETDICSNT. It  WaS  tO   obvialo 

the  prior  limitation  upon  the  right  of  a  trustee  to  attadc  unrecorded  condi- 
tional sale  contracts  and  other  like  liens,  that  section  47,  clause  2,  sub- 
section Of  of  the  act  was  amended  by  inserting  the  words  ^^And  such  trustees, 
as  to  all  property  in  the  custody  or  coming  into  the  custody  of  the  bank- 
ruptcy court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers 
of  a  creditor  holding  a  lien  by  l^al  or  equitable  proceedings  thereon."" 
The  purpose  of  the  amendment  was  to  give  to  die  trustee  the  lien  of  a  judgment 
creditor,  enabling  him  to  protect  general  creditors  from  unrecorded  liens, 
unlawful  transfers,  spurious  claims  and  other  dissipations  of  the  assets  of  the 
estate,  which  a  lien  or  judgment  creditor  might  have  prevented  had  bankruptcy 
not  intervened.^  Decisions  holding  that  a  trustee  has  no  other  right  than 
belonged  to  the  bankrupt  are  no  longer  controlling.^  The  amendment  is 
not  to  be  given  any  retroactive  effect.^  If  none  of  the  creditors  of  the  bankrupt 
had  a  lien  by  judgment  or  otherwise  against  the  property  in  question,  the 
amendment  does  not  increase  the  trustee's  rights,  but  as  to  such  property  he 
stands  in  the  shoes  of  the  bankrupt.^ 

(6)  Status  of  tbusteb  that  of  obbditob  holding  ubit. —  The  trustee 
no  longer  '^  stands  in  the  shoes  of  the  bankrupt''  ^  Under  the  amendment  the 
trustee  may  attack  the  validity  of  any  lien,  or  other  claim  against  the  bank- 
rupt's property  which  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 


141,  248  Fed.  268,  272;  Biggs  t.  Price  (Mo.  Sup. 
Ct),  43  Am.  B.  B.  413»  210  S.  W.  420. 

Bffect  of  failvre  to  amend  section  IS. — ^Al- 
thougta  the  amendment  of  1910,  to  the  bank- 
rnptcjr  act,  increasing .  the  rights  of  a  trustee  in 
bankruptcy  to  those  of  a  lien  creditor,  should 
more  properly  have  been  made  to  section  70. 
which  deals  with  property  as  to  which  the 
trustee  acquires  title^  than  to  section  47,  which 
relates  more  particularly  to  the  duties  of  a 
trustee,  it  does  not  follow  that  it  should  neces- 
sarily have  been  so  made,  or  that  it  is  any  the 
less  effective  because  having  been  made  to  the 
latter  section,  the  Intention  of  Congress  having 
been  clearly  expressed  by  the  terms  of  the 
amendment.  In  re  WiUiamsborg  Knitting  MUl 
(D.  C,  Vs.),  27  Am.  B.  B.  178,  100  Fed.  871. 

•S.  Statement  of  Bepresentatives  Shirley  to 
the  House  of  Bepresentatives,  CongJeflSlopal 
Becord,  61st  Congress,  2d  session,  pp.  2216-T. 
It  was  for  the  purpose  of  avoiding  the  con- 
struction of  the  bankruptcy  act  by  York  Mann* 
facturing  Co.  v.  Cassell.  201  U.  8.  844,  16  An. 
B.  B.  638,  GO  L.  Bd.  1S2,  that  the  amendment 
was  enacted.  Matter  of  ulruse  (D.  C,  Iowa),  87 
Am.  B.  B.  687,  689,  284  Fed.  470. 

64.  Matter  of  City  Drug  Store  (D.  C^  Oa.), 
85  Am.  B.  B.  885,  224  Fed.  182;  Davis  v.  Harlow 
(Md.  Ct.  of  App.),  80  Am.  B.  B.  800^  100  Atl. 
102, 

65.  In  re  Qehris-Herbine  Co.  (D.  C,  Pa.),  26 
Am.  B.  B.  470,  188  Fed.  502. 

66.  Arctic  Ice  Mach.  Co.  v.  Armstrong  County 
Trust  Co.  (C.  C.  A.,  8d  Cir.),  27  Am.  B.  B.  662; 
In  re  Schneider  (D.  C,  Pa.),  29  Am.  B.  B.  480, 
208  Fed.  680. 

As  to  the  effect  of  amendment  on  rights  ac- 
cruing prior  to  its  passage,  see  Hinchman  ▼. 
Consolidated  Arisona  Smelting  Co.  (D.  C,  Me.), 
20  Am.  B.  B.  803,  19S  Fed.  907. 

Bute  of  Interpretntlon.^  The  amendment  gives 
a  rule  of  interpretation  rather  than  a  sub- 
stantive right,  and,  therefore,  such  amendment 
is  applicable  to  a  contract  of  conditional  sale 
made  prior  to  its  enactment,  which,  by  State 
Inw  in  force  at  the  time  it  was  made,  is  invalid 


because  not  recorded.  In  r»  FanienP  Cp-opsft- 
tive  Co.  (D.  C,  N.  Dak.).  80  Am.  B.  B.  IMi  M 
Fed    1006. 

67*.  In  re  Flatland  (C.  C.  A..  0th  Cir.),  28  Am. 
B.  B.  476,  196  Fed.  310.  _ 

68.  Matter  of  Sterne  &  Levi  (Bef.,  Tex.),  tt 
Am.  B.  B.  635,  640. 

Trastee  &•  longer  la  positlsa  of  bnnliiipi.-' 
In  the  case  of  In  re  Nelson  (D.  C,  8.  Dak.).  21 
Am.  B.  B.  272  276,  01  Fed.  233.  the  court  said: 
'*Under  section  47,  snbd.  'a«*  2  of  the  Bnnkmptcy 
Act.  as  amended  in  1010^  if  property  coming 
into  the  custody  of  the  coort  be  culBied  by  an- 
other, the  trustee  is  vested  with  all  the  rights, 
remeaies.  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings  thereon. 
Applying  Its  plain  interpretation  to  this  see- 
tlon  and  amendment,  it  follows  that  an  agree- 
ment which  would  have  been  binding  upon  and 
could  have  been  enforced  between  the  parties 
hereto  prior  to  the  amendment  of  1910  no 
longer  necessarily  binds  the  trustee.  His  po- 
sition Is  no  longer  the  same  as  that  of  the 
bankrmpt.  but  he  is  now  In  the  ponitlon  of  a 
creditor  nolding  a  legal  or  equitable  lien,  and 
in  this  case  the  conditional  sale  of  thla  prop- 


erty and  the  writing  above  set  forth,  tensed 
a  'warehouse  receipt,^  are  to  be  Interpreted  ex- 
actly as  if  the  trustee  were  a  creditor  holding 
such  lien.  In  re  Franklin  Lumber  Co.  (D.  C 
Pa.),  26  Am.  B.  B.  87,  187  F*d.  281.-  ^^ 

60.  Padflc  State  Bank  t.  Coats  (C.  C  A..  M 
dr.),  80  Am.  B.  B.  686,  206  Fed.  61S  (quoting 
text) ;  Matter  of  Shute  (D.  C.  Wash.).  87  Am. 
B.  B.  654,  238  Fed.  644;  Matter  of  Ctty  Drv 
Store  (D.  C,  Qa.).  86  Am.  B.  B.  886.  224  FCjd. 
182:  Gee  v.  Parks  (Tex.  Civ.  App.).  80  Am.  B. 
B.  398, 198  8.  W.  760;  National  Bank  of  Bakcn- 
fleld  V.  Moore  (C.  C.  A.,  9th  CIrJ,  41  Am.  B  B. 
400,  247  Fed.  018;  Matter  of  Gay  v.  Stnrfii^ 
41  Am.  B.  B.  660,  261  Fed.  420;  Matter  oC 
Schilling  and  Loller  (D.  C,  Ohio).  41  Abl  B. 
B.  705.  251  Fed.  966;  Puller  v.  AUanU  Ha- 
tlonal  Bank  (C.  C.  A,,  6th  Cir.).  «l  Am.  B.  B. 
721.  264  Fed.  278;  Matter  of  Mutual  Motors  O. 
(D.  C,  Mich.),  44  Am.  B.  B.  337,  200  F«d.  8iL 
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might  have  attacked.^  Under  thiB  provision  of  the  statute  the  trostee  is  not 
limited  to  such  objections  to  a  transaction  between  the  bankrupt  and  a  cred- 
itor as  the  bankrupt  might  have  had,  but  he  may  make  any  objection  that  a 
creditor  holding  a  lien  might  maka^^  The  class  of  cases,  unprovided  for  by 
the  original  act,  and  intended  to  be  reached  by  the  amendment,  was  that  in 
which  no  creditors  had  acquired  liens  by  l^al  or  equitable  proceedings  and 
to  vest  in  the  trustee  for  tiie  interest  of  all  creditors  the  potential  rights  of 
creditors  potential  with  such  liens.^  The  language  is  readily  susceptible  of 
this  construction.  It  recites  that  such  trustee  '^  shall  be  deemed  vested  with 
all  the  rights,  remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings  thereon.''  This  language  aptly  r^ers  to  such  rights, 
remedies  and  powers  as  a  creditor  holding  such  a  lien  ia  entitled  to  under 
the  law,  rather  than  to  the  rights,  remedies  and  powers  of  a  creditor  who 
had  actually  fastened  a  lien  on  the  property  of  the  bankrupt  estate.^    The 


The  word  '^creditor,'*  at  used  in  the  amend- 
ment, means  a  creditor  of  the  bankrupt.  Mat- 
ter of  Seward  Dredging  Company  (C.  C.  A., 
2d  ar.).  89  Am.  B.  B.  372.  242  Fed.  226. 

Bight  to  maintain  creditor's  bill.— -Grand 
Baplds  Tmst  Co.  y.  Nichols  (Mich.  8np.  Ct.), 
40  Am.  B.  B.  «a,  165  N.  W.  6G7. 

The  statns  of  tho  general  croditora  was 
changed  hj  the  amendment,  and  by  operation 
of  law  a  Hen  was  created  and  established  In 
faTor  of  the  trustee  for  the  general  creditors. 
In  re  Padflc  Blect  Automobile  Co.  (D.  C. 
Wash.),  S5  Am.  B.  B.  822,  224  Fed.  220 

Status  of  trustee. — ^The  trustee,  as  represen- 
tatire  of  the  general  creditors  now  has  the  ser- 
Tlceable  footing  of  a  Judgment  creditor  hold- 
ing an  execution  duly  returned  unsatLsfled  or 
a  creditor  holding  a  lien  by  legal  or  equitable 
proceedings.  Matter  of  Shelly  (D.  C,  N.  Y.),  87 
Am.  B.  B.  514,  235  Fed.  811;  Matter  of  Fraitr 
<D.  C.  N.  Y.)»  41  Am.  B.  B.  83d. 

70.  Scandinavian  American  Bank  ▼.  Sabln  (C. 
C.  A.,  0th  Cir.),  36  Am.  B.  B.  161,  227  Fed.  570; 
Meier  &  Frank  Co.  t.  Sabin  (C.  C.  A.,  0th  Cir.), 
82  Am.  B.  B.  605.  214  Fed.  231;  Brandt  ▼.  May- 
hew  (C.  C.  A.,  0th  Cir.),  38  Am.  B.  B.  846,  218 
Fed.  422 ;  Matter  of  Lane  Lumber  Co.,  (C.  C.  A., 
0th  Cir).,  88  Am.  B.  B.  401,  217  Fed.  550;  Benft  t. 
Lewis  (C.  C.  A.,  2d  Cir.),  80  Am.  B.  B.  240,  280 
Fed.  116;  Baldwin  t.  Kingston  (D.  C,  N.  J.), 
40  Am.  B.  B.  641,  247  Fed.  168. 

71.  First  Nat.  Bank  t.  Wegener  (Ore.  Sup. 
Ct),  44  Am.  B.  B.  587,  186  Pac.  41,  quoting 
Collier  on  Bankruptcy    (11th  ed.)   720. 

Potential  rights  of  eredltors, —  In  the  case  of 
Pacific  State  Bank  y.  Coats  (C.  C.  A.,  0th  Cir.), 
80  Am.  B.  B.  665,  205  Fed.  618^  the  court  quotes 
the  text  and  says:  "The  purpose  of  this 
amendment  is  to  vest  In  the  trustee  for  the  In- 
terest of  all  creditors  the  potential  rights  of 
creditors  possessing  or  holding  Hens  upon  the 
property  coming  into  his  custody  by  legal  or 
equitable  proceedings.  The  trustee  no  longer 
stands  In  the  shoes  merely  of  the  bankrupt, 
with  the  limited  rights  of  the  bankrupt  to  at- 
tack unrecorded  liens  which  may  be  ralld  and 
unimpeachable  by  the  bankrupt;  but  the 
amendment  by  operation  of  law  vests  In  him  a 
lien  equlTalent  to  such  as  would  be  acquired  by 
legal  or  equitable  proceedings  upon  the  nrop- 
erty  coming  Into  custody  by  virtue  of  the 
bankruptcy  proceedings."  See  Matter  of  Thomp- 
son (Bef.,  N.  J.),  87  Am.  B.  B.  484  (quoting 
text);  Cooper  Grocery  Co.  ▼.  Park  (C.  C.  A., 
6th  dr.),  83  Am.  B.  B.  262,  218  Fed.  42  (quoting 
text  with  approval). 

Liability   on  note  not   eaforeoaMo  hj 


rapt.— Where  a  note  signed  by  defendant  aa 
treasurer  of  the  B.  Co.,  could  not  be  enforced 
against  him  personally  by  the  payee,  under 
Sfoss.  B.  L..  c.  78,  I  87,  the  payee's  trustee  In 
bankruptcy,  who  la  vested  by  this  section,  as 
amended  In  1010^  with  the  rights  of  an  attach- 
ing creditor,  has  no  greater  rights  In  respect 
to  the  note  than  the  payee  himself.  Jump  v. 
Sparling  (Sup.  Jud.  Ct.,  Blass.),  88  Am.  B.  B. 

01, 105  N.  E.  sra 

92.  In  re  Baisemore  (D.  C,  Ala.),  26  Am.  B. 
B.  ^4,  180  Fed.  236;  In  re  Calhoun  Supply  Co. 
(C.  C.  Ala.),  26  Am.  B.  B.  528,  180  Fed.  587; 
Sturdivant  Bank  v.  Schade  (C.  C.  A.,  8th  dr.), 
27  Am.  B.  B.  678,  105  Fed.  188;  Matter  of  Stem 
(D.  C.  Ohio).  80  Am.  B.  B.  604^  908  Fed.  488; 
Matter  of  Lane  Lumber  Co.  (D.  C,  Idaho),  81 
Am.  B.  B.  792,  210  Fed.  82;  Matter  of  Superior 
Drop  Forge  &  Mfg.  Co.  (D.  C,  Ohio),  81  Am. 
B.  B.  465.  206  Fed.  813,  quoting  text;  Blatter  of 
Cooper  (D.  C.  Iowa),  86  Am.  B.  B.  821,  216  Fed. 
800;  Lake  View  SUte  Bank  v.  Jones  (C.  C.  A., 
7tb  Cir.),  40  Am.  B.  B.  148,  242  Fed.  821;  Na- 
tional Bank  of  Bakersfleld  v.  Moore  (C.  C.  A.» 
Oth_  Cir.),  41  Am.  B.  B.  400,  247  Fed.  018; 
American  Laundry  liachine  Co.  v.  Bverybody'a 
Laundry  (la.  Sup.  Ct),  48  Am.  B.  B^  204,  171 
N.  W.  161,  quoting  Collier  on  Bankruptcy  (0th 
ed.),  660;  Biggs  v.  Price  (Mo.  Sup.  Cth  43  Am. 
B.  B.  413,  210  S.  W.  42a 

The  effect  of  the  amcadmeat  of  1010  to  sec- 
tion 47-a  of  the  bankruptcy  act  is  to  collectively 
put  the  creditors  of  a  bankrupt  in  the  position 
of  Judgment  or  attaching  creditors  by  repre- 
sentation and  enables  the  trustee  to  atold  the 
lien  of  a  chattel  mortgage  given,  prior  to  the 
amendment,  by  the  bankrupt  on  merchandise 
retained  by  him  under  circumstances  which 
made  such  mortgage  void  as  to  creditors.  In 
re  Hammond  (D.  C,  Ohio),  26  Am.  B.  B.  886, 
188  Fed.  1020. 

Petitioner  delivered  to  bankrupt  certain 
taxm  implements  pursuant  to  agreements, 
contemplating  a  sale,  wherein  bankrupt 
agreed  to  hold  the  property  In  trust  for  the 
petitioner  to  secure  It  for  the  purchase  price 
of  same.  Certain  terms  of  credit  were  given, 
bankrupt,  however,  agreeing  to  turn  over 
upon  demand  all  notes,  cash,  checks,  and 
book  accounts  received  by  him  or  arising  out 
of  the  sale  of  the  property,  which  when  so 
surrendered   were  to  be  credited  to   bankrupt 
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amezidnieiit  vests  in  the  trustee^  by  operation  of  law,  a  lien  equivalent  in  all 
respects  to  that  acquired  upon  the  property  coming  into  the  custody  of  the 
trustee,  by  virtue  of  legal  or  equitable  proceedings  instituted  against  the 


as  payment  on  aocount  of  the  purchase  prioe. 
It  was  proTided  that  petitioner  could  tei> 
minate  tne  oontract  at  any  time  by  notice  in 
writing  in  case  it  became  satisfied  that  bank- 
rupt was  not  entitled  to  the  credit  extended, 
and  it  'was  further  stated  that  the  written 
a^eement  contained  all  the  "conditions  of 
the  sale."  It  was  held  that  the  agreements 
were  contracts  of  sale;  that  the  provision 
therein  that  title  to  the  property  should  re- 
main in  the  vender  until  fully  paid  for  waa» 
under  the  law  of  Pennsylvania,  void  as 
against  bankrupt's  creditors  and  so  void  as 
against  bankrupt's  trustee  under  section  47a, 
(2)  of  the  bankruptcy  act,  as  amended  in 
1910.  In  re  Hartdagen  (D.  C,  Pa.),  26  Am. 
B.  B.  632,  IS9  Fed.  546. 

In  the  case  of  Matter  of  Pittflrburg-Big 
Muddy  Coal  Co.  (C.  C.  A.,  7th  Cir.),  32  Am. 
B.  R.  462,  216  Fed.  703,  the  court  said: 
**  Under  the  amendment  the  filing  of  a  peti- 
tion in  bankruptcy  constitutes  an  equitable 
levy  and  a  caveat  to  the  world,  for  the  id' 
lowing  reasons:  1.  The  plain  and  natural 
reading  of  the  words  gives  the  trustees  the 
same  right  to  attach  or  resist  secret  liens 
that  judgment  creditors  would  have  had  if 
bankruptcy  had  not  intervened,  no  matter 
whether  there  are  or  are  not  any  such  cred- 
itors when  the  petition  in  bankruptcy  is 
filed.  2.  If  the  amendment  were  to  be  con- 
strued so  as  to  limit  the  power  of  the  trustee 
to  cases  in  which  there  are  lien  creditors, 
virtually  nothing  would  be  added  to  the 
original  Act,  for  under  sections  67-c  and  f 
liens  created  within  four  months  prior  to  the 

filing  of  the  petition  may  be  used  by  tin- 
trustee  for  the  benefit  of  the  estate.  3.  Al- 
though extraneous  matter  cannot  properly  bo 
looked  to  in  aid  of  the  interpretation  of  a 
clear  and  unambiguous  statute  (for  such  a 
statute  carries  its  own  means  of  interpreta- 
tion), yet  it  may  not  be  amiss,  as  against  a 
contention  that  this  amendment  is  not  unam- 
biguous, to  note  that  it  was  the  intention  of 
the  committee  in  charge  of  the  measure  that 
the  rule  announced  in  York  Mfg.  Co.  v.  Cas- 
sell  (15  Am.  B.  R.  633,  201  U.  S.  344),  should 
be  changed." 

It  is  true  that  the  case  of  In  re  Lausman 
(D.  C,  Ky.),  25  Am.  B.  R.  186,  183  Fed.  647, 
conflicts  with  the  view  stated  in  the  text. 
In  this  case  a  computing  scale  had  been  sold 
to  the  bankrupt  upon  a  contract,  which  was 
never  recorded,  that  title  should  remain  in 
the  vendor  until  the  agreed  price  was  fully 
paid,  a  portion  of  which  was  still  due  at  the 
time  of  adjudication.  Under  the  settled  law 
of  Kentucky,  this  contract  constituted  a  sale 
and  a  mortgage  back  to  the  vendor  to  secure 
the  price,  but  was  valid,  whether  recorded 
or  not  as  between  the  parties  and  as  against 
general   creditors  having  no   liens.     It   was 


held  that  it  was  immaterial  whether  tlis 
other  debts  of  the  bankrupt  were  created  b^ 
fore  or  after  the  mortgsge  in  question  was 

S^ven,  unless  a  lien  on  the  computing  scale  in 
avor  of  same  other  creditor  was  otherwise 
acquired  previous  to  the  adjudication,  that  it 
was  immaterial  that  the  mortgage  was  net 
acknowledged  or  recorded  and  that  no  sndi 
lien  having  been  otherwise  acquired,  tin 
vendor  had  a  preferred  claim  as  against  the 
scale  or  the  proceeds  of  the  sale  thereof 
under  section  64-b  (6)  of  the  bankruptcy  act 
Bankrupt  executed  and  delivered  a  bill  of 
sale  for  a  motor  truck  to  petitioner  who  had 
paid  the  full  vmlue  thereof  in  cash,  banknipt 
agreeing  to  deliver  the  truck  upon  direetioDS 
being  given  therefor.  The  trudc,  which  bors 
bankrupt's  name  painted  on  it  in  lar^  k^ 
ters,  was  thus  permitted  to  remain  m  ita 
possession  and  use,  being  kept  at  a  garsgs 
where,  when  bankruptcy  intervened,  it  was 
bcdng  held  under  an  attadunent  in  a  snit 
by  "Uie  garage  company  for  storage  chams 
and  supplies.  Upon  a  petttion  to  redann  tin 
property  it  appeared  that  the  law  of  Massa- 
chusetts requires  delivery  in  order  to  makt 
a  purchaser's  title  good  against  subsequott 
purchasers  without  notice  or  attaching  cred- 
itors. HMp  that  the  trustee  in  bankruptcy, 
being  vested  with  the  rights,  remedies  aiui 
powers  of  a  lien  creditor  by  virtue  of  the 
amendment  of  1910  to  section  74  of  the 
Bankruptcy  Act,  was  entitled  to  tiM  property 
as  against  bankrupt's  vendee.  In  re  Wait»> 
Bobbins  Motor  Co.  (D.  €.,  Mua),  27  Am. 
B.  R.  541,  192  Fed.  47. 

Land  intended  to  be  covered  by  moTtfafS 
but  not  described  therein  pass  to  the  trustee. 
Matter  of  Scruggs  Brothers  (D.  CL,  Ala.), 
40  Am.  B.  R.  543,  252  Fed.  322. 

Property  procured  by  fraudulent  zepie* 
aentadons. —  Where  vendors  at  the  earliest 
opportunity  rescind  a  sale  of  property  to  a 
bankrupt,  procured  by  the  latter's  fraudulot 
representations,  and  under  the  State  law  the 
rights  of  the  defrauded  vendor  prevail  over 
the  claims  "of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon,"  tha 
trustee  In  bankruptcy  acquires  no  title  to 


Sroperty  under  section  47 -a  (2).  Matter  of 
old  (C.  C.  A..  7th  Cir.),  31  Am.  B.  R.  18.  SIS 
Fed.  410.  See  also  Matter  of  Collins  (D.  C. 
Ala.),  39  Am.  B.  R.  510,  242  Fed.  975. 

Warehouse  receipts. —  Upon  the  bankruptcy 
of  a  cotton  factor  who  stored  the  the  cotton  Id 
A  warehouse  and  pledged  the  receipts  therefor. 
there  were  intervening  petitions  bj  conslgnoi* 
and  receipt  holding  pledgees.  Held,  that  by  vl^ 
tue  of  the  amendment  of  1910  to  section  47-a(D 
of  the  Bankrup'cy  Act  the  trustee  represents 
creditors  not  secured  by  receipts  with  the  sane 
force  and  effect  as  If  they  had  levied  execu- 
tions upon  the  cotton  in  the  warehouse,  mi 
property  came  Into  the  custody  of  the  baak- 
rnptcy  court,  and  titles  or  liens  which,  under 
the  State  law.  would  have  prevailed  against  sock 
leyying  creditors  are  superior  to  the  tltlt  of 
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bankrupt  by  a  creditor.'"  This  provision  of  the  bankruptcy  act  puts  the 
trustee,  iu  so  far  as  the  assets  of  the  estate  are  concerned,  in  the  position  of  a 
lien  crtBditor,^*  but  does  not  necessarily  give  him  the  status  of  a  purchaser 
without  notice.'''  His  rights  in  respect  to  the  property  against  which  the  lien 
is  asserted  flow  from  the  amendment  and  not  from  the  creditors  of  the  estate, 
for  whose  benefit  such  rights  must  be  exercised.''^ 

(7)  Status  bktebmined  as  of  date  of  fiunq  pbtition. —  The  statute 
does  not  indicate  the  time  as  of  which  the  trustee  is  to  be  regarded  as  having 
acquired  the  status  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings. 
It  frequently  becomes  important  to  determine  the  time  when  the  status  exists, 
as  where  for  instance  the  lien  of  a  creditor  becomes  effectual  under  a  statute 
if  perfected  by  execution,  attachment  or  other  process  before  the  filing  or 
recording  of  an  instrument  affecting  or  transferring  the  property  in  ques- 
tion.'" If  the  instrument  was  duly  recorded  or  filed  prior  to  bankruptcy  the 
lien  of  a  creditor  did  not  attach  at  that  time  and  the  trustee  upon  his  appoint- 
ment acquires  no  right  to  attack  the  validity  of  the  instrument.  In  analogy 
to  the  rulings  in  respect  generally  to  the  eflFect  of  filing  a  petition  in  bankruptcy, 
it  has  been  authoritativdy  determined  that  the  status  of  the  trustee  as  a  cred- 
itor holding  a  lien  exists  as  of  the  date  of  the  filing  of  such  petition.^^ 

(8)  TJnkecobdto  LriBNs. — One  principal  object  of  the  statute  is  to  vest 


tike  trustee.  Interstate  Banking  &  Tr\i8t  Co.  t. 
Brown  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  R.  771. 
236  Fed.  32. 

73.  Sanborn-Cuttinc  Co.  v.  Paine  (C.  C.  A., 
t»th  Cir.),  40  Am.  B.  R.  525,  244  Fed.  C72;  Mat- 
ter of  Thompson  (Ref.,  N.  J.),  37  Am.  B.  R. 
434.  quoting  text;  Pacific  State  Bank  v.  Coats 
(C.  C.  A.,  0th  dr.),  30  Am.  B.  R.  655,  205  Fed. 
618.  Bat  see  Sparks  v.  Weatherly  (Sup.  Ct. 
AIH.),  82  Am.  B.  R.  880»  58  So.  280,  wherein  the 
court  said:  "We  are  of  the  opinion  that  the 
clause  of  the  amendment  iu  question  was  in- 
tended to  provide  that  as  to  property  ad- 
versely held  the  trustee  should  be  entitled  to 
proceed  in  such  cases  and  in  such  manner  as 
an  individual  creditor  might  have  proceeded 
in  subjecting  the  assets  of  the  bankrupt,  had 
the  bankruptcy  not  intervened  to  prevent;  and 
that  no  enlargement  of  the  rights  of  the  trustee 
representing  creditors  was  intended  over  and 
above  the  rights  conferred  upon  the  creditors 
themselves  by  the  statutes  of  the  State;  that  as 
to  substantive  rights  the  trustee  is  In  no  better 
position  than  the  bankrupt  or  his  creditors 
would  have  been,  except  that  he  may  come  Into 
equity  without  being  required  to  first  exhaust 
his  remedy  at  law,  a  matter  of  advantage  to 
the  trustee  in  some  jurisdictions." 

State  law  to  eontrol. —  The  rights  of  a  trustee 
under  section  47a  (2)  of  the  bankruptcy  Act  to 
property  coming  "into  the  custody  of  the  bank- 
ruptcy court,"  being  the  "rights  •  •  •  of  a 
.creditor  holding  a  lien  by  legal  or  equitable 
proceedings"  are  essentially  a  matter  of  State 
law.  Matter  of  Floyd-Scott  Co.  (D.  C,  Mass.), 
35  Am.  B.  R.  463,  224  Fed.  987;  Hoyt  v.  Zlbell 
(C.  C.  A..  7th  dr.),  43  Am.  B.  R.  538.  237  Fed. 
186. 

Eqaltable  estoppel. — The  trustee  iu  bank- 
ruptcy, when  there  are  creditors  entitled  to  In- 
voke an  equitable  estoppel,  may  maintain  an  ac- 
tion to  appropriate  the  property  affected  by  the 
estoppel  to  the  extent  of  the  claims  of  such 
creditors.  Bergin  v.  Blackwood  (Minn.  Sup. 
Ct.),  42  Am.  B.  R.  746,  170  N.  W.  508. 

74.  In  re  Hartdagen  (D.  C,  Pn.),  26  Am.  B.  R. 
532,  ISO  Fed.  546;  Matter  of  O'Brien,  Jr.  <D.  C. 
N.  J.),  32  Am.  B.  R.  347,  215  Fed.  129. 

75.  Matter  of  Superior  Drop  Forge  and  Mfg. 
Co.    (D.   C.  Ohio).   31  Am.  B.   R.  455.  20S  Fed. 


813;  Matter  of  Remson  Mfg.  Co.   (C.  G.  A.,  24 

dr.),   36   Am.    B.    R.    799;    Matter    of   Seward 

Dredging  Company   (C.  C.  A.,  2d  Cir.),  89  Am. 

B.  R.  372,  242  Fed.  225;  American  Laundry 
Mach.  Co.  V.  Everybody's  Laundry  (la.  Sup. 
Ct.),  43  Am.  B.  R.  294,  171  N.  W.  161. 

7a  In  re  Farmers  Co-operative  Co.  (D.  C, 
N.  Dak.),  30  Am.  B.  R.  190,  202  Fed.  1008;  In 
re  O'Callaghan  (Ret,  Mass.),  SO  Am.  B.  li.  97. 

77.  Martin  ▼.  Commercial   National   Bank   (C. 

C.  A.,  6th  Cir.),  86  Am.  B.  R.  25,  228  Fed.  651, 
in  which  case  it  was  held  that  where  no  cred- 
itor of  a  bankrupt  acquired  a  lien  on  property 
covered  by  a  mortgage  which  was  executed  be- 
fore the  four  months'  period  antedating  the 
bankruptcy  but  was  recorded  within  that 
period,  the  trustee  did  not  acquire  the  status 
of  a  creditor  holding  a  lien  superior  to  that  of 
the  mortgage. 

78.  Bailey  v.  Baker  Ice  Machine  Co.,  239  U.  8. 
268,  35  Am.  B.  R.  814.  60  L.  Ed.  275,  in  which 
it  was  stated  that  the  view  which  accords  with 
other  provisions  of  the  act  is  that  the  trustee 
takes  the  status  of  a  creditor  having  a  lien  as 
of  the  time  when  the  petition  in  bankruptcy  is 
filed;  Fairbanks  Steam  Shovel  Co.  v.  Wills,  240 
U.  S.  642,  36  Am.  B.  R.  754,  60  L.  Ed.  841.  aflg. 
32  Am.  B.  R.  3S1;  Matter  of  Anson  Mercantile 
Co.  (D.  C,  Tex.),  38  Am.  B.  R.  952;  Mergen- 
thaler  Linotype  Co.  v.  Hull  (C.  C.  A.,  1st  Cir.), 
39  Am.  B.  R.  187,  239  Fed.  26;  Lake  View  State 
Bank  V.  Jones  (C.  C.  A.,  7th  Cir.),  40  Am.  B. 
R.  148,  242  Fed  821 ;  Matter  of  Terrell  (C.  C.  A,.  ' 
8th  Cir.),  40  Am.  B.  R.  713,  246  Fed.  743;  Park 
V.  South  Bend  Chilled  Plow  Co.  (Tex.  Civ. 
App.),  41  Am.  B.  R.  23,  190  S.  W.  843;  Bonner 
V.  First  National  Bank  (C.  C.  A.,  5th  Cir.),  41 
Am.  B.  R.  60,  248  Fed.  692;  National  Bank  of 
Bakersfleld  v.  Moore  (C.  C.  A.,  9th  dr.),  41  Am. 
B.  R.  409.  247  Fed.  913;  Matter  of  Capital  City 
Cap  Co.  (D.  C,  N.  J.),  41  Am.  B.  R.  604,  251 
Fed.  664;  Matter  of  Schilling  and  Loller  (D.  C, 
Ohio).  41  Am.  B.  R.  688,  251  Fed.  972;  Matter 
of  Schilling  and  Loller  (D.  C,  Ohio),  41  Am. 
B.  R.  706,  251  Fed.  966 ;  Otto  t.  England  (Wash. 
Sup.  Ct.),  41  Am.  B.  R.  806,  169  Pac.  964;  Jone^ 
V.  Bank  of  Excelsior  Springs  (Mo.  Ct  of  App.). 
44  Am.  B.  R.  99,  213  8.  W.  892;  Seales  v.  Holje 
(Cal.  Ct.  of  App.).  44  Am.  B.  R.  127,  180  Pac. 
308;    First    Nat.    nnnk    v.    Woj?euer    (Ore.    Sup. 
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in  the  trustee  the  same  right  to  attack  secret  unrecorded  liens,  where  record 
was  required  bj  the  8tate  law,  as  was  given  to  judgment  creditors  and  others 
under  that  law.^  It  was  not  the  purpose  of  tibe  amendment  to  enlarge  the 
rights  of  a  trustee  as  again&t  a  lien  or  under  a  state  statute,  but  the  main 
purpose  was  to  enable  the  trustee  to  avoid  secret  and  unrecorded  liens  created 
by  the  act  of  the  bankrupt^  So  that  where  an  instrument  conveying  real 
property  was  not  recorded  prior  to  bankruptcy,  it  has  been  held  that  the 
trustee  takes  title  to  the  land,  under  a  statute  which  provides  that  a  pur^ 
chaser  of  land  who  records  his  deed  before  a  prior  purchaser  has  a  superior 
title.^^  The  trustee  of  a  bankrupt  chattel  mortg&gor  has  all  the  rights  and 
remedies  of  a  lien  or  judgment  creditor  as  against  an  nnrecorded  chattel 
mortgage,  and  the  mortgagee  may  not  after  the  filing  of  a  petition  in  bank- 
ruptcy against  the  mortgagor  take  possession  of  the  property  under  the  mort- 
gage. The  recording  to  be  effectual  must  be  such  as  complies  with  the 
requirements  of  the  recording  acts,  and  in  ease  of  a  failure,  as  where  the 
instrument  was  not  properly  acknowledged,  the  trustee  may  avail  himself  of 
the  defects,  in  the  same  manner  and  to  the  same  effect  as  a  lien  or  judgment 
creditor.^  A  contract  of  conditional  sale,  void  under  the  State  law  as  against 
judgment  creditors  of  the  purchaser  unless  recorded,  is  likewise  void  as 
against  the  trustee  in  bankruptcy  of  the  purchaser  in  possession  of  the 
property.^  But  in  some  states  a  conditional  sale  contract  is  valid  against  tiia 
trustee  in  bankruptcy  if  recorded  at  any  time  before  the  petition  is  filed.*^ 

(9)  Pbope&ty  affected. —  It  has  been  held  that  the  liens  thus  acquired 
by  the  amendment  reaches  generally  all  the  propei-ty  which  cinnee  into  the 
possession  of  the  court  and  is  not  limited  specially  to  property  which  is 
tubjeet  to  unrecorded  chattel  mortgages  or  contracts  of  conditional  sale,* 
The  trustee  has  no  right  as  to  property  in  the  possession  of  the  bankrupt 
which  did  not  belong  to  him,^  nor  is  the  general  rule  that  the  trustee  takes  the 


Ct.),  M  Am.  B.  R.  687»  186  Pac  41;  KetteDbach 
T.  Walker  (Idaho  Sup.  Ct.),  44  Am.  D.  B.  619, 
186  Pac.  912. 

Equity  of  redemption. —  A  trustee  In  bank- 
ruptcy does  not  occupy  the  position  of  lien 
creditor  as  to  property  purchased  at  execution 
sale  of  the  bankrupt's  realty  more  than  two 
years  prior  to  adjudication,  and  hence  has  no 
right  to  redeem  from  the  mortgage.  Brown  ▼. 
Crawford  (D.  C,  Ore.),  42  Am.  B.  B.  268,  282 
Fed.  24& 

The  statvs  of  a  Uca  or  Jadsment  eredltor, 
conferred  upon  a  trustee  in  bankruptcy  by  the 
amendment  of  1910  to  this  section,  dates  from 
the  tiliag  of  the  petition  In  bankruptcy,  and  is 
not  retroactive  as  regards  the  prior  four 
months*  period.  Bunch  v.  Maloney  (C.  C.  A., 
Stb  Cir.),  87  Am.  B.  R.  869,  233  Fed.  967. 

79.  In  re  Smith  (D.  C,  Wis.),  29  Am.  B.  B. 
627,  198  Fed.  876,  as  to  eliect  of  faUure  to  reflle 
chattel  mortgage.  Dayls  ▼.  Harlow  (Bid.  Ct. 
of  App.),  89  Am.  B.  B.  800,  100  Aa  102;  Fuller 
T.  AtlanU  National  Bank  (C.  C.  A.,  6th  Clr.), 
42  Am.  B.  R.  721,  254  Fed.  278. 

Unreoorded  transfer  of  bond  for  titles — ^Under 
this  section,  in  connection  with  the  Georgia 
statute,  the  trustee  in  bankruptcy  of  the  holder 
of  a  bond  for  title,  has  no  lien  as  against  the 
holder  of  aa  unrecorded  transfer  of  the  bond 
for  title  as  security.  Matter  of  Phoenix  Planing 
MIU  (D.  C,  Oa.),  42  Am.  B.  B.  145,  290  Fed. 
899. 

Vareeorded  Ueas^ — It  was  clearly  the  inten- 
tion of  Congress  in  adopting  the  amendment  of 
1910  to  section  47a  (2)  of  the  bankruptcy  act 
that  thereafter  the  trustee  should  not  stand  In 
the  shoes  of  the  bankrupt  with  regard  to  un- 
recorded liens  depending  for  their  validity  upon 


registration;  and  that  as  to  the  general  cred- 
itors, such  liens  should  be  void.  Matter  of 
CoUlns  (D.  C,  la.),  87  Am.  B.  B.  692,  286  Fed. 
987. 

Unreeorded  mortgage. — ^Under  the  provielona 
of  this  section  as  amended  In  1910,  a  trustee  la 
bankruptcy  has  the  right  to  property  in  the^ 
possession  of  the  bankrupt  which  is  superior 
to  the  claim  of  a  mortgagee  under  a  mortgage, 
not  recorded  as  required  by  law,  but  which  ia- 
▼alld  between  the  parties.  Matter  of  Bodai 
arcle  Cotton  Mills  (D.  a,  Ga.),  82  Am.  B.  B. 
667,  218  Fed.  994. 

Under  the  Bankruptcy  Act  and  the  Code  of 
Iowa,  a  mortgage  unrecorded,  whether  written 
or  oral,  is  of  no  yalidlty  as  against  the  rights 
of  the  trustee  In  bankruptcy  of  the  mortgagor. 
Matter  of  Cooper  (D,  C,  la.),  86  Am.  B.  B.  ttt- 
216  Fed,  809.  ^^ 

_66.  Gates  ft  Co.  t.  Sterena  Constmetlon  Co. 

i?- Ji  ?f  5';Ali^^>»  ^  ^^^  B.  B.  696^  220  N.  Y. 
38y  115  N.  B.  22i 

The  preeeeds  of  pr<merty  on  which  there  la 
a  lien   invalid  for  failure  to  record  must   be^ 
distributed  among  aU  of  the  creditors  of  the- 
bankrupt  withoufdistinction.    Matter  of  Rosen- 
thal (D.  C,  Ga.),  39  Am.  B.  B.  80,  238  Fed.  097. 

81.  Title  of  irantee  aa  against  vareeorded  la* 
straaients. — The  effect  of  the  amendment  of 
1910  to  section  47a  of  the  Bankruptcy  Act  has 
been  to  put  trustees  in  bankruptcy  on  the  same- 
basis  as  creditors  and  purchasers  for  ralue  aa 
against  unrecorded  Instruments.  Lynch  t. 
J^'^i'^JB-^N-  C»  Sup.  Ct.),  85  Am.  B.  R.  881.  as. 
o.  B.  995.  Contra:  Robertson  ▼.  Schlotahaner 
(C  C.  A.,  7th  Cir.),  40  Am.  B.  B.  287,  248  Fed. 

si.  Fairbanks  Steam  ShoTel  Co.  t.  Wills,  M0» 
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property  subject  to  such  liens  as  may  be  enforced  against  it,  affected  by  the 
amendment^  If  the  property  sold  under  a  contract  of  conditional  sale^  not 
filed  as  required  by  a  State  law,  is  at  the  time  of  banlmiptcy  in  the  posses- 
sion of  the  vendor,  it  does  not  pass  to  the  trustee.^ 

(10)  Pkiobity  of  debts. —  The  amendment  does  not  conflict  with  sec- 
tion 64-b  (5)  relating  to  priority  of  debts.^  It  has  been  held  that  a  trustee 
may  object  to  the  priority  of  a  claim  based  upon  a  mortgage  given  as  security 
and  recorded  within  the  four  months'  period,  and  the  referee  may  determine 
the  question  of  preference  in  a  proper  case.^  For  the  purpose  of  fixing  priority 
as  between  a  trustee  in  bankruptcy  and  adversely  claiming  lien  holders,  the 
time  of  filing  the  petition  is  the  vital  date,  and  a  lien  invalid  on  that  date 
•cannot  be  perfected  before  adjudication  so  as  to  make  it  valid  against  the 
trustee.** 

(11)      CnSDITOBS     HOIJ>INO     LIBNS;     CONDITIOITAI.     BALE     CONTKACTS     AND 

•CHATTBL  MOSTGAOS8. —  The  words  ^^  creditor  holding  a  lien  by  legal  or  equi- 
table proceedings"  include  a  judgment  creditor,  holding  an  execution  lien. 
The  purpose  of  Congress  was  to  embrace  within  these  words  every  class  of 
creditors  with  liens  by  legal  or  equitable  proceedings  favored  by  the  varying 
registration  laws  of  each  of  the  States.  The  registration  laws  of  some  States 
include  but  one  of  many  classes  of  such  creditors.  In  that  case  the  purpose  of 
'Congress  is  not  to  be  frustrated  as  to  the  included  class  because  other  classes 
included  in  the  amendment  were  not  included  also  in  the  registration  act  of 
that  particular  State.  The  breadth  of  language  was  used  for  the  purpose  of 
gathering  in  all  classes  protected  by  local  registration  acts.^  If  property 
■coming  into  the  custody  of  the  court  be  claimed  by  another,  the  trustee  is 
vested  with  all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien 


U.  8.  642,  36  Am.  B.  R.  754,  60  L.  Bd.  841,  affg. 
;82  Am.  B.  R.  881 ;  Matter  of  P.  J.  SuUlvan  Co., 
Inc.  (D.  C.  N.  Y.),  41  Am.  B.  B.  189,  247  Fed. 
139,  affd.  ^  Am.  B.  B.  080,  204  Fed.  660. 

83.  Matter  of  Caslon  Press  (a  C.  A.,  7th  Cir.). 
:30  Am.  B.  R.  127,  129,  229  Fed.  133;  Matter  of 
Empress  Pharmacy  (D.  C,  Iowa),  38  Am.  B.  R. 
145,  in  which  case  there  was  a  failure  to  index 
properly  a  mortgage  executed  by  the  bankrupt. 
Matter  of  Rosenthal  (D.  C,  Ga.),  39  Am.  B.  R. 
^,  238  Fed.  697. 

84.  Matter  of  O'Brien,  Jr.  (D.  C,  N.  J.),  82 
Am.  B.  R.  347,  216  Fed.  129 ;  Matter  of  Bettman- 
Johnson  Co.  (C.  C.  A.,  6th  Cir.),  42  Am.  B.  B. 
128,  250  Fed.  667. 

84a.  De  Laval  Separator  Co.  t.  Jones  (Me. 
Sup.  Ct),  41  Am.  B.  R.  440,  102  Atl.  968. 

86.  In  re  Whatley  Bros.  (D.  C,  Ga.).  29  Am. 
B.  R.  64,  109  Fed.  326. 

86.  Property  subject  to  valid  liens. — ^A  cred- 
itor holding  an  unsatisfied  execution  cannot 
attach  the  property  of  a  third  person  acci- 
dentally in  the  possession  of  a  bankrupt,  hence, 
the  trustee  in  bankruptcy  is  not  given  a 
superior  lien  by  this  section,  as  amended  in 
1910,  upon  money  paid  to  the  bankrupt  by  mis- 
take and  upon  which  a  bank  had  a  lien. 
Brown  Bros.  Co.  t.  Smith  Bros.  Co.  (D.  C,  La.), 
S7  Am.  B.  R.  30,  231  Fed.  475. 

87.  See  discussion  under  f  70,  post;  Gates  Co. 
T.  Stevens  Construction  Co.  (N.  Y.  Ct.  of  App.), 
38  Am.  B.  R.  306,  220  N.  Y.  38,  115  N.  B.  22; 
Matter  of  Creech  Bros.  Lumber  Co.  (C.  C.  A., 
9th  Cir.),  30  Am.  B.  R.  487,  240  Fed.  8. 

88.  Matter  of  Remson  Mfg.  Co.  (C.  C.  A.,  2d 
dr.),  86  Am.  B.  R.  799. 

89.  Constrnetlon  with  section  64-b  (5)« — ^In  re 
Calhoun  Supply  Co.  (C.  C,  Ala.),  26  Am.  B. 
R.  528,  189  Fed.  537,  and  In  re  Bazemore  (D.  C, 
Ala.),  26  Am.  B.  R.  494,  189  Fed.  236,  the  court 
aald :  "The  construction,  necessary  to  effectuate 
the  intention  of  Congress,  does  not  seem  to  m'* 
to  make  the  amended  section  conflict  with  sec- 


tion C4-b,  clause  6.  Under  the  State  law  the 
cohditional  vendor  has  no  priority  over  judg- 
ment  creditors  without  notice,  and  the  ameud- 
meut  to  the  Bankruptcy  Act  places  the  trustee 
in  that  category.  As  against  his  right  as  con- 
ferred by  the  amended  section  of  the  Act,  the 
conditional  vendor  has  no  priority  and  the 
order  of  payment  provided  for  by  section  64  is 
not  therefore  Interfered  with  by  not  allowing 
the  conditional  vendor  priority  of  payment." 
But  in  In  re  Lausman  (D.  C,  Ky.),  25  Am.  B. 
R.  186,  183  Fed.  647,  it  has  been  held  that  the 
questions  involved  do  not  depend  upon  what 
sort  of  title  the  trustee  may  take  to  the  prop- 
perty  coming  into  his  custody  as  provided  by 
the  amendment  of  1910  to  section  47-a  (2)  of 
the  bankruptcy  act,  but  upon  how  that  prop- 
erty is  required  to  be  distributed  under  sec- 
tion 64-b  (5)  thereof. 

90.  In  re  Lorch  &  Co.  (D.  C,  Ky.),  28  Am.  B. 
R.  784.  199  Fed.  944. 

In  respect  to  real  property  which  is  in  the 
possession  of  a  person  other  than  the  bankrupt 
under  an  oral  purchase  thereof,  the  trustee 
holds  no  better  title  than  the  bankrupt,  and  is 
not  entitled  to  the  property,  since  under  the 
amendment  he  has  merely  the  rights  of  "a 
creditor  holding  an  execution.'*  In  re  Snellini? 
(D.  C,  Mass.),  29  Am.  B.  R.  818,  202  Fed.  259, 
affd.  Clark  &  Snelllng,  30  Am.  B.  R.  CO,  205  Fed. 
240. 

91.  Massachusetts  Bonding  &  Ins.  Co.  v. 
Kemper  (C.  C.  A.,  6th  Cir.),  34  Am.  B.  K.  80, 
220  Fed.  847. 

98.  In' re  Calhoun  Supply  Co.  (C.  C,  Ala.),  26 
Am.  B.  R.  528,  189  Fed.  537. 

If  a  contract  of  sale  is  one  of  conditional  sale, 
so  that  the  title  does  not  pass  out  of  the 
vendor  and  such  a  contract  Is  not  required  or 
permitted  by  the  laws  of  the  State  to  be  re- 
orded,  the  reservation  of  title  Is  good  as  against 
the  trustee;  however,  If  it  be  an  absolute  sale, 
whereby  the  title  passes  accompanied  by  a  Ilea 
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by  legal  or  equitable  proceedings  thereon.  An  agreemait  therefore  which 
would  previously  have  been  valid  between  the  parties — such,  for  example,  as  a 
contract  of  conditional  sale  ^ —  is  no  longer  necessarily  void  against  the  trustee. 
He  is  in  the  position  of  a  creditor  holding  a  legal  or  equitable  lien,  and  the 
agreement  is  to  be  scrutinized  from  that  point  of  view.  Such  an  agreement, 
purporting  on  its  face  to  be  a  contract  for  a  lease,  may  now  be  shown  by  the 
trustee  to  be  a  contract  of  conditional  sale,  although  the  bankrupt  himself, 
under  the  contract,  might  be  estopped  from  making  such  assertion.^  A 
trustee  may  assert  his  tiUe  against  the  vendor  under  an  unrecorded  conditional 
sale  contract®*  The  section  as  amended  covers  the  rights  of  creditors  under 
a  chattel  mortgage  which  is  void  as  to  such  creditors  under  the  laws  of  the 
State  where  made,  and  the  trustee  may  enforce  such  rights  as  against  the 


Kiven  back  to  the  seller  to  lecuil^  the  purchase ' 
price,  the  contract  amounts  to  a  chattel  mort- 
gage,  and   if  not  filed,   is  invalid   against   the 
trustee.     Deere  Plow  Co,  v.  Mowry   (C.  C.  A., 
6th  Cir.),  34  Am.  B.  B.  384,  222  Fed.  1. 

•3.  Davis  T.  CromptoD  (C.  C.  A.,  3d  Clr.),  20 
Am.  B.  R.  SS,  158  Fed.  735.  See  In  re  Kreuger 
(D.  C,  Ky.),  27  Am.  B.  R.  028,  109  Fed.  367. 

Validity  of  imreoorded  eondltlonal  sale  «• 
against  trustees  amendment  of  1910;  eo'nstl- 
tutlonallty. — A  contraot  of  conditional  sale,  re- 
serving title  in  the  conditional  vendor  until  the 
property  sold  is  paid  for,  which  by  State  law 
is  invalid  unless  recorded,  as  against  creditors 
and  lienors  of  the  conditional  vendee  for  value 
and  without  notice,  is,  by  virtue  of  the  amend- 
ment of  1910  to  section  47-a  (2),  void  as  against 
the  conditional  vendee's  trustee  in  bankruptcy. 
Such  amendment  is  not  unconstitutional  as  de- 
priving the  conditional  vendor  of  his  property 
without  due  process  of  law,  as  it  does  not 
violate  one's  constitutional  rights  to  require 
him  to  conform  to  the  recording  acts  of  the 
State  in  which  he  has  his  property.  In  re  Wil- 
liamsburg Knitting  Mill  (D.  C,  Va.),  27  Am.  B. 
R.  178,  191  Fed.  871;  Hart  v.  Bmnwrson-Brant- 
ingham  Co.  (D.  C,  Mo.),  30  Am.  B.  R.  21*^.  2m 
Fed.  00.  But  see  Big  Four  Implement  Co.  v. 
Wright  (C.  C.  A.,  8th  Or.).  31  Am.  B.  R,  125, 
207  Fed.  535;  In  re  East  End  Mantel  &  Tilo  Co. 
(D.  C,  Pa.),  29  Am.  B.  R.  798.  202  Fed.  2;.");  In 
re  Nuckols  (1).  C,  Tenn.),  29  Am.  B.  R.  867, 
201  Fed.  437. 

Power  to  avoid  nnreeorded  contraot  of  con- 
ditional sale. — A  trustee  in  bankruptcy,  in 
respect  to  an  unrecorded  contract  of  condi- 
tional sale  whereby  goods  have  been  delivered 
to  the  bankrupt  and  the  title  retained  by  the 
conditional  vendor,  has  the  same  rights  as  a 
creditor  holding  ^  lien  by  legal  proceedings: 
and  it  is  not  necessary  to  his  rights  that  there 
should,  in  fact,  have  been  such  lien  creditors 
>vh«Te  the  petition  in  bankruptcy  Is  filed.  In 
re  Dancy  Hardware  &  Furniture  Co.  (D.  C, 
Ala).  28  Am.  B.  R.  444,  198  Fed.  336. 

Validity  of  nnreeorded  contracts  as  against 
trustee.— By  virtue  of  the  amendment  of  1910 
to  this  section  a  trustee  in  bankruptcy,  as 
respects  property  held  by  a  bankrupt  under  an 
unrecorded  contract  of  conditional  sole,  is 
vested  with  all  the  "rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings,"  and  where  property  was 
delivered  to  bankrupt  under  a  contract  of  con- 
ditional sale,  not  recorded  as  required  by  the 
Georgia  statute,  the  trustee's  rights,  as  to  such 
property  and  the  proceeds  thereof,  are  superior 
to  those  of  the  conditional  vendor.  In  ro 
Farmer's  Supply  Co.  (D.  C,  Ga.),  28  Am.  B.  K. 
636,  196  Fed.  §&0. 


BUI  of  sale. — Provisions  of  a  bill  of  sale 
to  a  bankrupt  examined  and  held  not  to 
create  or  reserve  a  lien  superior  to  the  rights 
of  the  trustee  in  bankruptcy.  Matter  of 
Cooper  (D.  C,  la.),  35  Am.  B.  R.  321,  21ft 
Fed.  309. 

94.  In  re  Franklin  Lumber  Ck>.  (D.  C.» 
Pa.),  26  Am.  B.  R.  37,  187  Fed.  281  (revd. 
on  other  grounds,  28  Am.  B.  R.  699,  199  Fed. 
1),  holding  that  whenever  a  Judgment  cred- 
itor may  attack  a  contract,  in  form  a  bail- 
ment, on  the  ground  that  it  is  really  a  con- 
ditional sale,  and  may  support  the  attack 
by  competent  and  relevant  evidence  that 
throws  light  on  the  true  meaning  of  the 
contract  —  the  trustee  has  the  same  right. 
The  mere  form  of  the  agreement  does  not 
bind  him,  as  it  might  bind  the  bankrupt; 
see  also  In  re  Gaglione  &  Son  (D.  C,  Pa.)^ 
22  Am.  B.  R.  694,  200  Fed.  81. 

The  trustee  may  retain  chattels  sold  to 
the  bankrupt  under  a  conditional  sale  in 
a  jurisdiction  where,  if  he  has  really  sold  it 
and  has  also  parted  with  the  possession,  the 
conditional  vendor  cannot  enforce  against 
execution  creditors  a  condition  that  he  is 
to  retain  the  title  until  the  price  is  paid, 
and  this,  even  though  the  transaction  haa 
been  declared  by  the  parties  to  be  a  bailment, 
if  the  court  is  satisfied  that  a  sale  witii 
condition  as  to  title  annexed  was  realiy 
intended.  In  re  Geliris-Herbine  Co.  (D.  C, 
Pa.),  26  Am.  B.  R.  470,  188  Fed.  502;  In  re 
Harrington  (Ref.,  Mass.),  29  Am.  B.  R.  690, 
in  which  case  Referee  Olmstead  discusses 
with  characteristic  clearness  the  circum- 
stances which  lead  to  the  enactment  of  thia 
amendment,  and  the  rights  of  trustees  in 
respect  to  chattels  sold  on  condition,  or  by 
bill  of  sale,  the  possession  remaining  in  the 
bankrupt. 

95.  Potter  Mfg.  Co.  v.  Arthur  (C.  C.  A., 
r>th  Cir.),  34  Am.  B.  R.  75,  220  Fed.  843; 
Matter  of  Capital  City  Cap  Co.  (D.  C,  N.  J.)^ 
41  Am.  B.  R.  f504.  251  Fed.  664. 
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mortgagee  to  the  same  extent  as  the  creditors  might  have  done.^  So  too, 
the  trustee  may  attack  a  contract^  in  form  a  bailment,  and  show  that  it  is 
contract  for  a  conditional  sale  and  therefore  invalid  as  to  lien  creditors.^ 

(12)  Fraudulent  transs^bbs. —  Under  the  section  as  so  amended  the 
trostee  becomes  vested  with  all  the  rights  of  a  judgment  creditor  as  to  real 
property  transferred  in  fraud  of  creditors  more  than  four  months  prior  to 
the  filing  of  the  petition.^  A  conveyance  or  transfer  which  is  invalid  because 
in  fraud  of  creditors  may  be  attacked  by  a  trustee  in  the  same  manner  and 
with  like  effect  as  could  a  judgment  creditor  had  bankruptcy  not  intervened.^ 
The  trustee  is  not  required  to  allege  in  an  action  under  this  clause,  to  recover 
property  fraudulently  transferred,  that  a  deficiency  of  assets  exists.^*^ 

g.  Sales  by  trustees. —  The  duty  of  trustees  concerning,  and  the  practice 
on,  sales  of  assets  of  the  estate  is  considered  under  section  seventy.  In 
the  appointment  of  an  auctioneer  the  trustee  is  to  be  guided  by  the  court; 
the  court  may  disapprove  the  selection  of  an  auctioneer  made  by  the  trustee, 
and  direct  him  to  select  another  designated  by  the  court  ^^ 

h.  Employment  of  attorneys. —  This,  too,  is  considered  elsewhere.^^  An 
attorney  may  be  needed  to  aid  the  trustee  in  the  collection  of  the  property 
of  the  estate.  It  would  be  the  trustee's  duty  in  such  a  case  to  employ  such 
attorney. 

i.  Eapidity  in  administration. —  This  is  required  not  only  by  subdivision  2 
of  this  subsection,  but  by  other  provisions  found  in  the  law  and  the  General 
orders.^*^ 

j.  Accounting  for  interest. —  Subdivision  1  seems  unnecessary.  The  former 
statute  permitted  a  temporary  investment  of  the  funds  where  it  appeared 
that  distribution  might  be  delayed  by  litigation.  ^^  The  court  or  referee  could 
doubtless  order  this  now.  Thus,  there  might  be  some  interest  earned.  The 
frequency  with  which  dividends  must  be  paid,^^  however,  makes  any  accumu- 
lation of  interest  unlikely.  The  trustee  should,  if  possible,  arrange  with  the 
official  depository  for  interest  In  any  event,  all  interest  received  by  a  trustee 
must  be  accoimted  for.  The  interest  accruing  on  interest-bearing  assets 
must  be  collected  and  accounted  for  by  the  trustea^^ 

k.  Deposits. —  Subdivision  3  of  this  section  makes  it  the  duty  of  the  trustee 
to  deposit  all  the  money  received  by  him  in  one  of  the  designated  depositories 
and  General  Order  XXIX  prescribes  the  method  of  withdrawal.     These 


96.  In  re  Gelyer  (D.  C,  So.  Dak.),  28  Am.  B. 
R.  413,  193  Fed.  128;  Massachusetts  Bonding  & 
Ins.  Co.  ▼.  Kemper  (C.  C.  A..  6th  dr.).  34  Am-. 
B.  R.  SO,  220  Fed.  847.  See  also  Senft  v.  Lewis 
(C.  C.  A.,  2d  Clr.),  89  Am.  B.  R.  240,  239  Fed. 
116. 

•7.  In  re  Oafrllone  St  Son  (D.  C,  Pa.),  28  Am. 
B.  R.  694.  200  Fed.  81. 

98.  In  re  Downing  (D.  C,  N.  T.),  27  Am. 
a  R.  309,  192  Fed.  683,  affd.  29  Am.  B.  R. 
228.  201  Fed.  93. 

Sale  of  real  estate  free  from  claim  for 
dower;  law  of  Pennsybrania. —  Since  by  the 
amendment  of  1910  to  section  47a(2)  of  the 
Bankruptcy  Act,  a  trustee  in  bankruptcy,  in 
BO  far  as  the  assets  of  the  estate  are  con- 
eemed,  is  in  the  position  of  a  lien  creditor, 
and  since  under  tne  law  of  Pennsylvania,  a 
lien  creditor  can  issue  execution  and  by  a 
sale  thereunder  divest  the  wife  of  a  debtor 
of  her  dower  interest  in  real  estate,  the  trus- 
tee of  a  bankrupt  may,  by  a  sale  in  bank- 


ruptcy, divest  the  bnnkrupt*s  wife  of  her  In- 
torest  in  her  hushnnd's  real  estate,  without  her 
consent.  In  re  Freedman  (Ref.,  Pa.),  20  Am. 
B.  R.  135. 

99.  Bean  v.  Parkf»r  (Vt.  Sup.  Ct.),  38  Am.  B. 
R.  895,  96  AtL  17;  Rigfrs  ▼.  Price  (Mo.  Sup.  C?t). 
43  Am.  B.  R.  413,  210  S.  W.  420. 

100.  Kraver  v.  Abrahams  (D.  C,  Pa.),  29 
Am.  B.  K  365,  203  Fed.  782. 

101.  In  re  Benjamin  (C.  C  A.,  2d  Cir.), 
14  Am.  B.  R.  481,  136  Fed.  175. 

108.  See  imder  Sixty-two  of  this  work. 
108.  Compare  Bankr.  Act,   if   47-a   (10), 
57-n,  65-b. 

104.  R.  S.,  i  5060. 

105.  Bankr.  Act,  {  66-b,  aa  amended,  seema 
a  partial  reversal  of  this  policy  of  the  orig- 
inal law. 

106.  Johnson  ▼.  Norris  (C.  C  A.,  6th  Cir.), 
27  Am.  B.  R.  107,  100  Fed.  469. 
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piovisions  of  the  act  and  the  Qeneral  Order  are  mandatorj  in  foxm  and  were 
designed  to  insure  the  safety  of  the  funds,  rather  than  an  increment  by  way 
of  interest  while  they  were  idle.  But  it  seems  that  the  consent  of  tdl  tli^ 
parties  interested  may  justify  a  departure  from  the  prescribed  rules.^^  How- 
ever,  referees  in  bankruptcy  should  take  the  utmost  care  to  see  that  reeeiyers 
and  trustees  comply  with  the  law  in  reference  to  the  depositing  of  funds,  and 
that  they  deposit  all  funds  received  by  them  in  a  regularly  deeognated  dqxMi- 
tory.^^  A  trustee  may  not  deposit  funds  of  the  estate  in  interest-bemng 
sayings  accounts  instead  of  a  general  checking  account,  without  the  consent 
of  the  creditors.^ 

ni.  Accoinrrs  and  bxports. 

a.  In  general. —  Subdivisions  6,  7,  8  and  10  relate  to  accounts  and  reports 
which  the  trustee  is  required  to  keep  and  submit  The  subdivisions  seem 
redundant.  If  a  trustee  follows  them  literally,  he  will  spend  much  of  his 
time  in  keeping  accounts  and  making  reports.  Stripped  of  surplusage  and 
read  in  with  General  Order  XVII,  the  trustee  is  required  (1)  generally, 
to  keep  r^ular  accounts  of  receipts  and  disbursements,  and,  specially,  (2) 
to  prepare  and  file  an  inventory  of  the  estate  '^immediately  upon  entering 
upon  his  duties,"  (3)  to  report  the  condition  of  the  estate  widiin  the  first 
month  after  his  appointment,  and  every  two  months  thereafter,  unless 
excused  by  the  referee,  and  (4)  to  make  and  file  a  final  report  and  account 
at  least  fifteen  days  before  the  final  meeting.  All  this  in  additicm  to  the 
twenty-day  report  on  exemptions.**®  But,  in  effect,  the  **  inventory "  may  be 
but  a  summary  of  the  appraisers'  report;*"  and  the  bi-monthly  reports 
required  by  subdivision  (10)  are  rarely  made.  The  purpose — that  Ae 
trustee  shall  *be  always  under  the  eye  of  the  creditors  and  the  referee — is 
apparent.  So  long  as  this  is  recognized,  a  trustee  will,  it  is  thought,  perform 
his  duty  satisfactorily,  even  though  he  does  not  always  have  an  accountant 
at  his  elbow.  A  trustee,  who  fails  to  obey  an  order  to  file  his  final  account, 
may  be  committed  for  contempt.**^  Payments  to  a  referee  of  unauthorised 
charges  rendered  by  the  referee,  without  an  order  therefor,  should  not  be 
allowed  in  the  trustee's  account  ;***  although  if  payments  made  to  a  referee 
without  formal  order  may  not  be  considered  illegal  or  improper  the  court  may 
ratify  them.*" 


107.  See  Buikr.  Act,  |  63;  Huttif?  Mfg. 
Co.  V.  Edwards  (0.  C.  A.,  8th  Cir.),  20  Am. 

B.  R.  349,  354,  160  Fed.  619. 

108.  Matter  of  Bemett  (D.  C,  Ga.),  32 
Am.'B.  R.  585,  214  Fed.  263. 

109.  Matter  of  Dayton  Coal  k  Iron  Co.  (D. 

C,  Tenn.),  38  Am.  B.  R.  657. 

110.  General  Order  XVII. 

111.  Bankr.  Act^  see  |  70-b,  Form  No.  13. 

112.  Failure  to  obey  order  to  file  account; 
contempt. —  The  trustee  of  a  bankrupt,  in 
the  face  of  orders  requiring  him  to  me  his 
final  account,  having  held  up  the  final  aettle- 
ment  of  the  bankrupt's  estate  for  more  than 
a  year,  the  district  court  on  October  27,  1910, 
made  an  order  requiring  the  trustee  to  file 
his  account  by  November  15,  1910,  or  in  the 
alternative  to  be  committed  to  jail  for  con- 
tempt.  On  November  14,  1910,  a  petition  to 
revise  such  order  was  allowed.  It  was  held 
that,  it  being  necessary  to  consider  the  peti- 


tion as  of  the  date  it  was  granted,  it  eonld 
not  be  presumed  that  the  oourt  intended  to 
issue  a  commitment  for  contempt  before  judg- 
ment of  ccmvietion  dioold  have  been  pro- 
nounced; tiiat  no  such  judgment  being  d]»- 
closed  by  the  record,  and  the  order,  so  far 
as  it  required  the  account  to  be  filed,  beiig 
proper,  tiie  petition  to  revise  the  order  awt 
be  dismissed.  O'Conor  v.  Sunaeri  (C.  C  A.« 
3d  ar.),  26  Am.  B.  R.  1,  184  Fed.  712. 

118.  Matter  of   Borger    (Dial   OoL   8iii». 
Ct.),  36  Am.  B.  R.  238,  43  Wash.  L.  Rqp.  4S«. 

Duty  to  oonsnlt  records.— A  trustee  in 
bankruptcy  has.no  rJ^t  to  assume  that  tbo 
referee  has  obtained  an  order  fcr  the  allows 
ance  of  certain  charges  to  himself.  It  is 
his  duty  to  consult  the  teeords  of  tlie  eoort. 
Matter  of  Borger  (Diet  Col.  Sup.  Ct.),  8S 
Ami  B.  R.  238,  43  Wash.  L.  Rep.  4M. 

114.  Matter  ot  Sehrdber  (D.  C.,  Sn.  OL), 
86  Am.  B.  It  241,  43  Wash.  L.  Bsp.  WK 
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b.  Practice. —  The  difference  between  an  account  and  a  report  should  be 
noted;  an  account  should  deal  only  in  dollars  and  cents;  ^^^  a  report  should  be 
a  running  summary  of  the  details  of  administration.  The  trustee's  report 
that  there  are  no  assets  seems  also  to  be  called  a  ^^  return.'' ^^  The  word 
''  statement ''  is  also  used  of  a  report  where  there  are  no  assets.  Whatever 
these  papers  be  called,  they  should  conform  as  far  as  possible  to  the  official 
forms,  should  always  be  verified  by  the  trustee,  and,  if  reciting  disburse- 
ments, usually  be  accompanied  by  vouchers.  They  should  be  filed  with  the 
referee,  if  the  case  has  been  referred.  They  should  also  be  audited  by  the 
referee.  ^^^  This  seems,  however,  a  precautionary  provision,  rather  than  a 
requirement  Accounts  are  usually  submitted  to  creditors  at  meetings  called 
for  that  purpose,^^^  and,  if  passed  by  them,  are  approved. 

lY.  DISTSSUTION. 

a.  In  general. — Disbursements  must  be  made  by  check  or  draft  as  directed 
in  subdivision  4.  Dividaids  are  to  be  paid  within  ten  days  after  they  are 
•declared  as  directed  in  subdivision  9.  •  Some  authority  must  be  shown  for 
4dl  disbursements,  whether  in  dividends  or  otherwise."* 

b.  Ezpenies  of  administration. — What  a  trustee  may  be  allowed  for  expensea 
of  administration  is  considered  elsewhere.^^ 

e.  Payment  of  priorities. —  So  also  of  his  duty  as  to  those  persons  entitled 
by  the  law  to  priority  of  payment"* 

d.  Dividends. —  Likewise  of  dividends  to  creditors  who  have  proved  their 
daims."'  The  only  provision  here  is  that  dividends  must  be  paid  within  ten 
<lays  after  they  are  declared.^^^ 

e.  Hethod  of  payment. —  Subdivision  4  and  General  Order  XXIX  should 
bo  read  together.     'No  moneys  can  be  properly  disbursed  by  a  trustee  save 

SatlflcAtion  by  general  crediton  of  improper 
aUowanoes  hy  tnutoe  to  referee. — ^Where  the 
-general  creditors  of  a  banlumpt,  after  being 
adyieed  by  a  special  master  that  payment 
by  the  tnutee  to  the  referee  of  certain  soma 
^JUowed  by  the  latter  to  himaelf ,  ia  improper, 
approye  the  act  of  the  Ixustee,  the  trustee 
should  be  aUowed  for  audi  payments,  al- 
though they  were  made  without  an  order  of 
the  referee  which  might  have  bem  reriewed, 
and  also  contrary  to  a  subsequent  decision  of 
this  court.  Matter  of  Laeey  ft  Co.  (Diet. 
Col.  Sup.  Ct.),  35  Am.  B.  R.  231,  43  V^ash. 
U  Rep.  434;  Matter  of  Smith  (Dist.  Col. 
eufK  Ct.),  35  Am.  B.  R.  2S7,  43  V^ash.  L. 
Rep.  436. 

Audit  of  accounts. — It  is  the  duty  of  a 
special  master  to  whom  a  trustee's  account 
has  been  referred,  on  the  resignation  of  the 
referee,  to  audit  the  same  and  credit  him 
with  only  such  items  as  were  authoriised  by 
law.  He  is  not  lustifled  in  allowing  unlawful 
payments  merely  because  no  creditors  ob- 
jected to  them.  Matter  of  Borger  (Dist. 
Cbl.  Sup.  Ct.),  85  Am.  B.  R.  238,  43  Wash. 
Ik  Rep.  436. 

115.  Forms  Nos.  49  and  50. 

lie.  Perm  No.  48. 

117.  Qeneral  Order  XVD;  In  re  Bagiasky 
<Ref.,  La.),  2  Am.  B.  R.  243. 

118.  See  Bankr.  Act,  |  58-a  (8). 
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119.  See  nnder  Seetion  Sixty-two  of 
work. 

In  '^  Supplementary  Forms,"  po9t,  will  be 
found  a  final  order  of  distribution,  includ- 
ing a  dividend  sheets  the  use  of  which,  in- 
stead of  Form  No.  61,  is  suggested.  See  ate 
Hagar  and  Alexander's  Bankrunt<nr  Forms 
(2d  Ed.) ;  In  re  Rude  (C  C,  Ky.),  4  Am. 
B.  R.  319,  101  Fed.  805;  In  re  Bayt  k 
MitcheU  (D.  (X,  N.  Car.),  11  Am.  B.  R.  784, 
127  Fed.  068. 


The  dlstrlet  e«wt  ter  Ike  Saelcra  IHflriet  eff 
Verfh  OsrellOA  has  adopted  and  distributed 
rule  10  as  follows:  ''All  funds  belonging  to 
bankrupt  estates  must  be  deposited  In  the  desig- 
nated depository  (section  47,  cL  8,  Bankr.  Act), 
and  disbursed  only  by  check  or  draft  drawn  on 
sncta  depository  In  accordance  with  dividend 
sheet  prepared  by  referee  and  approved  bv  the 
Judge  (flection  47,  eL  4).  Such  checks  or  drafts 
must  be  counterslfnied  as  provided  by  general 
order  29  of  the  Supreme  Court.  Depositories 
and  trustees  not  observing  this  rule  make  them- 
selves liable  on  their  bond  and  to  attaehment 
for  contempt.** 

ISO.  See  under  Section  Sixty-two  of  this  work. 

in.  See  under  Section  Sixty-four  of  fhls  work. 

ISS.  See  under  Section  Slxty-flve  Of  this  work. 

ISSa.  After  ten  days  batve  elapsed  from  the 
time  a  dividend  Is  declared  by  the  referee,  and 
no  party  has  attempted  to  have  the  order  for 
the  payment  of  the  dividend  set  aside,  the 
trustee  may  be  directed  to  proceed  regardless 
of  the  correctness  of  the  dividend  sheet  Matter 
of  Stringer  (D.  C.  N.  T.).  40  Am.  B.  B.  474,  244 
Fed.  029. 
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*'hj  check  or  draft  on  the  depository."  The  provisions  of  the  statute  and 
€(eneral  Order  should  be  strictly  followed,^^  and  where  payments  have  been 
made  without  compliance  therewith  they  have  been  disdlowed.^^  Thus, 
if  deposited  in  the  district  courts  money  can  be  withdrawn  only  by  a  check 
or  warranty  signed  by  the  derk  and  countersigned  by  ihe  judge,  or  by  ''a 
referee  designated  for  that  purpose."  "*  The  quoted  words  are  usually  availed 
of  in  composition  cases.^^  While,  if  the  money  is  deposited  by  the  trustee, 
the  referee  must  countersign  each  check  Payments  should  not  be  made 
upon  orders  drawn  by  the  referee.*^  The  requirements  of  the  General  Order 
as  to  stub  entries,  numbering  and  the  like,  should  be  observed.  Checks 
should  always  run  to  and  be  by  the  trustee  mailed  or  delivered  to  the  creditors, 
unless  the  power  of  attorney  specifically  authorizes  the  attorneys  to  receive 
and  receipt  therefor.^^  In  disbursing  dividends,  a  combination  check  and 
receipt,  the  latter  attached  to  the  check  but  marked  off  from  it  by  a  per- 
forated line,  and  containing  a  statement  that  the  check  will  not  be  paid  on 
presentation  unless  the  receipt  is  filled  out  and  signed,  has  been  found  con- 
venient.'^ Trustees  will  also  find  it  time  saving  to  recite  on  the  face  of  the 
check  the  name  and  number  of  the  estate,  whether  it  is  a  first,  second,  or 
final  dividend,  and  the  rate  per  cent**^  To  this  end,  dividend  checks,  if 
numerous^  should  be  specially  printed ;  if  not,  the  use  of  rubber  stamps  con- 
taining the  suggested  information  will  be  found  inexpensive  and  effective 
But  checks  should  not  be  signed  or  countersigned  by  such  a  stamp. 

f.  Tmitee's  lupplemental  report. —  Though  not  required,  safety  seems  to 
suggest  that  the  trustee  file  a  supplemental  report  after  the  distribution  is 
complete.  This  should  show  every  allowance  or  expense  paid  and  every 
individual  disbursement;  and  vouchers,  signed  by  the  creditors  and  others 
and  numbered,  if  possible,  to  correspond  to  the  check  numbers,  or  attached 
to  the  returned  checks,  should  be  filed  at  the  same  time.  Not  until  sudi 
report  is  filed  should  the  trustee  be  discharged.  ^^ 

y.  MISCELLANSOUS  DUTIES. 

a.  Setting  apart  exemptions. —  While  exemption  rights  depend  upon  State 
statutes,  the  manner  of  claiming  such  exemptions  and  of  setting  apart  and 
awarding  them  is  r^ulated  by  the  bankruptcy  act"^  Subdivision  11  of  this 
section  requires  the  trustee  to  set  apart  and  report  the  value  of  the  bank- 
rupt's exemptions.  In  this  connection  section  six  should  also  be  consulted. 
Preliminary  to  this,  the  trustee  must  ''set  apart  the  bankrupt's  exemptions 
and  report  on  the  items  and  estimated  value  thereof."  He  should  thereiupon 
surrender  possession  of  such  property  to  the  bankrupt. ""    This  should  be  done 


Its.  In  re  Cobb  (D.  C,  N.  Car.),  7  Am. 
B.  R.  202, 112  Fed.  655. 

184.  In  re  Hoyt  A  Mitchell  (D.  C,  N. 
Car.),  11  Am.  B.  R.  784,  127  Fed.  968.  And 
Bee  In  re  Hoyt  (D.  C,  N.  Car.),  9  Am.  B. 
R.  674,  119  Fed.  987. 

185.  General  Order  XXIX. 

196.  Compare  under  Section  Twelve  of  this 
work. 

127.  In  re  Cobb  (D.  C,  N.  Car.),  7  Am. 
B.  R.  202,  112  Fed.  655. 

128.  See  Form  No.  20;  Form  No.  21  is  not 
«Bongh. 

IM.  fitee   ^Snpplemeiitary   Fonni,"   pott; 


Hagar   and  Alexander's  Bankruptcy   F<»ina 
(2d  Ed.). 

180.  See  Rule  14(10)  in  the  district  of 
Western  New  Yoric,  1  N.  R  N.  115. 

181.  Compare,  howerer,  to  the  contrary. 
Form  No.  61. 

188.  Bankr.  Act,  {  2(11);  In  re  Gerber 
(C.  C.  A.,  9th  dr.),  26  Am.  B.  R.  608,  18rt 
Fed.  693. 

188.  In  re  Soper  (D.  C,  Nebr.),  22  Am. 
B.  R.  868,  173  Fed.  116.  The  trustee  taks» 
no  title  to  exempt  property  and  it  is  his 
duty  to  set  the  same  apart  as  soon  as  prac- 
ticable.   In  re  Goodman  (C.  C.  A.,  6th  dr.). 
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within  twenty  days  after  the  trustee  receives  notice  of  his  appointment.*** 
Thus,  the  trustee  acts  in  a  quasi-judicial  capacity  in  the  first  instance,  and, 
if  there  is  no  exception  taken,  the  referee  usually  approves.  But  any  creditor 
may  take  exception  to  the  trustee's  action,***  If  exception  is  taken,  the  prac- 
tice is  defined  in  General  Order  XVII,  which  requires  it  to  be  taken  within 
twenty  days  after  filing  the  report  and  the  referee  may  not  extend  such 
time.  This  whole  subject  was  also  regulated  by  a  general  order  under  the 
former  law.*" 

b.  Furnishings  information.— The  trustee's  duty  here  is  ftiryiilftr  to  thei 
referee's.**^  He  is  also  liable  to  the  same  penalties.**^  This  duty  is  akin 
to  that  of  frequent  accountings,  the  latter  seeming  for  the  whole  body  of 
creditors,  the  former  for  aay  individual  who  may  request.  Any  person 
interested  in  the  bankrupt  estate  has  a  right  to  an  inspection  of  the  accounts 
and  papers  of  the  trustee,^*^  and  to  any  information  in  respect  to  the  estate 
which  the  trustee  can  impart"^  It  is  not  thought,  however,  that,  in  answer- 
ing inquiries  by  mail,  the  trustee  can  use  the  '^official  business"  envelope, 
as  can  the  referee.     Cases  under  the  former  law  are  still  in  point **^ 

c.  Other  duties. —  The  trustee  also  has  other  miscellaneous  duties,  as,  for 
instance,  the  examination  and  correction  of  proofs  of  defbt,^^  attendance  om, 
examinations  of  the  bankrupt,  and  to  assist  the  creditors  and  the  referee 
generally  in  the  realization  and  distribution  of  assets. 

VL  CONCURSENCB  OF  TWO  OP  THREE   TRUSTEES    HSCESSART. 

Three  trustees  are  rarely  appointed.  If  they  ar^  a  majority  must  always 
concur.     This  seems  a  variance  from  the  rule  that  a  trust  to  two  or  more 


tS  Am.  B.  R.  604,  174  Fed.  644;  Matter  of 
Vonkee  (D.  C,  Wash.),  38  Am.  B.  R.  790; 
Matter  of  Shrhner  (D.  C,  N.  Car.),  36  Am. 
B.  R.  404,  228  Fed.  704. 

Duty  of  tmatee  to  set  apart  exemptions. 
—  In  the  case  of  In  re  Andrews  4  Simonds 
(D.  C,  Mich.),  27  Am.  B.  R.  116,  120,  103 
Fed.  776,  the  court  said:  ''There  is  nothing 
in  the  bankruptx^  law  except  the  above  cap- 
tion to  the  official  form  of  schedule,  which 
either  requires  or  even  suggests  that  the 
bankrupt  must  specify  the  articles  in  a  stock 
of  goods  which  he  claims  as  his  exemption. 
On  the  contrary,  the  law  expressly  lays  upon 
the  trustee  the  duty  to  select  and  set  apart 
the  exemption.  In  other  words,  if  the  bank- 
rupt has  clearly  indicated  his  intention  not 
to  waive  his  exemption  and  has  also  specified 
the  particular  class  of  property  owned  by  him 
from  which  he  claims  his  exemption,  it  then 
becomes  the  duty  of  the  trustee  to  select  and 
sever  the  exemption  from  the  mass  of  prop- 
erty belonging  to  the  estate  of  the  character 
and  in  the  class  indicated.  This  view  is 
6upported  by  authority." 

In  the  case  of  In  re  Finkelstein  (D.  C, 
Pa.),  27  Am.  B.  R.  220,  281,  102  Fed.  738, 
the  court  said:  "The  bankrupt  is  presumed 
to  be  entitled  to  the  exemption  which  the 
law  allows,  until  it  is  otherwise  judicially 
determined,  and  in  this  he  has  a  right  to  be 
heard.  A  trustee  is  not  a  judicial  officer, 
his  functions  and  duties  are  merely  admin- 
istrative, and  when  req[aested  the  law  com- 


mands him  accordingly  to  set  aside  the  ex- 
emption schedules,  and  in  this  he  has  no 
altema,tive." 
^  Order  of  state  court  to  turn  over  exemp- 
tions of  officers  of  that  court;  contempt. — 
A  trustee,  who,  prior  to  an  order  made  in  a 
state  court  directing  him  to  turn  over  a 
bankrupt's  exemption  to  a  receiver  in  the 
state  court,  has  turned  the  exemption  over 
to  the  bankrupt,  is  not  guilty  of  contempt. 
Garlington  v.  Coker  (Sup.  Ct.,  Ga.),  32  Am. 
B.  R.  416,  141  Ga.  678,  81  S.  K  1107. 

134.  General  Order  XVII,  Form  No.  47. 

185.  For  forms,  see  "Supplementary 
Forms,"  post.  As  to  the  right  of  a  trustee 
to  except  to  his  own  formal  administrative 
act  setting  apart  an  exemption  claimed  by 
the  bankrupt,  see  In  re  Rice  (D.  C,  Pa.),  21 
Am.  R  R.  202,  164  Fed.  614.  As  to  right 
of  bankrupt  to  except  to  the  trustee's  action, 
see  discussion  under  Section  Six  of  this  work. 

136.  Matter  of  Krecun  (C.  C.  A.,  7th  Cir.), 
36   Am.   B.   R.   172,   220   Fed.   711. 

137.  Act  of  1867,  General  Order  XIX. 

138.  Bankr.  Act,  §  30.a(3). 

189.  Bankr.  Act,  §  20-c(3) .    See  also  |  20e. 

140.  Bankr.  Act,  |  40,  po9i. 

141.  Matter  of  Petersen  (Ref.,  Minn.),  10 
Am.  B.  R.  355.  See  also  Petition  of  Moul- 
throp  (a  a  A.,  6th  Cir.),  41  Am.  B.  R.  654, 
849  Fed.  468. 

148.  In  re  Perkins,  Fed.  Cas.  10,982;  In 
re  Blaisdell,  Fed.  Gas.  1,488. 

148.  Compare  under  6ection  Fifty-seven  of 
this  work. 
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is  vested  in  all  and  that  all  must,  therefore,  join  in  exercising  it  The  law 
being  mandatoiy  in  requiring  either  one  or  three  trustees,^^  it  seems  doubt* 
ful  whether,  on  the  death  of  one,  the  survivors  can  do  anything  until  tfaa 
vacancy  is  filled  in  the  regular  waj.^^ 

Vn.  TSirSTSB  to  SECOSD  CESTIFIBD  COPT  OF  ADJUDICATIOH. 

The  subsection  was  added  in  1903.  Section  21-6  seems  to  have  been 
overlooked.  There  can  be  no  doubt,  however,  as  to  the  meaning  of  the  new 
subsection.  The  trustee  is  bound  within  the  time  limited  to  file,  which  doubt- 
less means  also  to  record,  in  all  counties  where  the  bankrupt  has  real  estate, 
a  certified  copy  of  the  decree  of  adjudication.  It  is  unfortunate  that  this 
filing  is  not  in  words  given  the  effect  of  actual  notice.  Thus  the  recording 
of  the  certified  copy  of  the  order  approving  the  trustee's  bond  is  still 
essentiaL^^  Careful  trustees  will  see  fliat  both  these  copies  are  recorded. 
This  new  duty  is  put  only  on  trustees  in  proceedings  begun  after  February  5, 
1903."^ 

144  Bankr.  Act,  |  44.  147.  See     "  Sapplementary     Seetion     t» 

146.  Id.    But  see  Bankr.  Aet,  |  46.  Amendatory  Aet,^  P<wi/  Bfagsr  and  AIck- 

148.  See  under  Seetion  Twentj-one  of  this      aadar'a  Bankruptcy  Fonna. 
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COMPENSATION  OF  TRUSTEES,  RECBIVBRS  AND  MARSHALL 

§  48.  Compensation  of  Trnstees. —  a  Trustees  shall  receive  for  their 
services,  payable  after  they  are  rendered,  a  fee  of  five  dollars 
deposited  with  the  clerk  at  Uie  time  the  petition  is  filed  in  each  case, 
except  when  a  fee  is  not  required  from  a  voluntary  bankrupt,  and 
such  commissions  on  all  moneys  disbursed  or  turned  over  to  any 
person,  including  lienholders*  by  them,  as  may  be  allowed  by  the 
courts,  not  to  exceed  six  per  centum  on  tiie  first  five  htmdred*  dollars 
or  less,  four  per  centum  on  moneys  in  excess  of  five  hundred  dollars 
and  less  than  fifteen  hundred  dollars,  two  per  centum  on  moneys  in 
excess  of  fifteen  hundred  dollars  and  less  than  ten  thousand  dollars, 
and  one  per  centum  on  moneys  in  excess  of  ten  thousand  dollars. 
And  in  case  of  the  confirmation  of  a  composition  after  the  trustee 
has  qualified  the  court  may  allow  him  as  compensation,  not  to  exceed 
one-half  of  one  per  centum  of  the  amount  to  be  paid  the  creditors 
on  such  composition. 

b  In  the  event  of  an  estate  being  administered  by  three  trustees 
instead  of  one  trustee  or  by  successive  trustees,  the  court  shall 
apportion  the  fees  and  commissions  between  them  according  to  the 
services  actually  rendered,  so  that  there  shall  not  be  paid  to  trustees 
for  the  administering  of  any  estate  a  greater  amount  than  one  trustee 
would  be  entitled  to. 

c  The  court  may,  in  its  discretion,  withhold  all  compensation  from 
any  trustee  who  has  been  removed  for  cause. 

d  Receivers  or  marshals  appointed  pursuant  to  section  two,  st^b- 
division  three,  of  this  act  shall  receive  for  their  services,  payable 
after  they  are  rendered,  compensation  hy  way  of  commissions  upon 
the  moneys  disbursed  or  turned  over  to  any  person,  including  lien- 
holders,  by  them,  and  also  upon  the  moneys  turned  over  by  them  or 
afterwards  realized  by  the  trustees  from  property  turned  over  in  kind 
by  them  to  the  trustees,  as  the  court  moff  allow,  not  to  exceed  six  per 
centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum  on 
moneys  in  eoocess  of  five  hundred  dollars  and  less  than  one  thousand 
five  hundred  dollars,  two  per  centum  on  moneys  in  eaxess  of  one  thou- 
sand five  hu/ndred  dollars  and  less  than  ten  thousand  dollars,  and  one 
per  centum  on  moneys  in  excess  of  ten  thousand  dollars:    Provided, 

t  of  1910  in  itaUci. 

(7411 
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That  in  case  of  the  confirmation  of  a  composition  such  commissions 
shall  not  exceed  one-half  of  one  per  centum  of  the  amount  to  he  paid 
creditors  on  such  composition:  Provided  further.  That  when  the 
receiver  or  marshal  acts  as  a  mere  custodian  and  does  not  carry  on 
the  business  of  the  ha^rupt  as  provided  in  clause  five  of  section  two 
of  this  act,  he  shall  not  receive  nor  be  allowed  in  any  form  or  guis0 
more  than  two  per  centum  on  the  first  thousand  dollars  or  less,  and 
fine-half  of  one  per  centum  on  all  above  one  thousand  dollars  on 
moneys  disbursed  by  him  or  turned  over  by  him  to  the  trustee  and  a* 
moneys  subsequently  realized  from  property  turned  over  by  him  im 
kind  to  the  trustee:  Provided  further,  That  before  the  allowance  of 
compensation  notice  of  application  therefor,  specifying  the  amount 
asked,  shall  be  given  to  creditors  in  the  manner  indicated  in  section 
fifty-eight  of  this  act. 

.  e  Where  the  business  is  conducted  by  trustees,  marshals,  or 
receivers,  as  provided  in  clause  five  of  section  two  of  this  act,  the  court 
may  allow  such  officers  additional  compensation  for  such  services  by 
way  of  commissions  upon  the  moneys  disbursed  or  turned  over  to 
any  person,  including  lienholders,  by  them,  and,  in  cases  of  receivers 
or  marshals,  also  upon  the  moneys  turned  over  by  them  or  after- 
wards realized  by  the  trustees  from  property  turned  over  m  kind  by 
them  to  the  trustees;  such  commissions  not  to  exceed  six  per  centwn 
on  the  first  five  hwndred  dollars  or  less,  four  per  centum  on  moneys 
in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hun- 
dred dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand 
five  hundred  dollars  and  less  than  ten  thousand  dollars,  and  one  per 
centum  on  moneys  in  excess  of  ten  thousand  dollars :  Provided,  That 
in  case  of  the  confirmation  of  a  composition  such  commissions  shall 
not  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid 
creditors  on  such  composition:  Provided  further,  That  before  the 
aUowcmce  of  compensation  notice  of  application  therefor,  specifying 
the  amount  asked,  shall  be  given  to  creditors  in  the  manner  i 
in  section  fifty-eight  of  this  act. 


Analogous  proyiiioiift:    In  U.  S.:    Act  of  1867,  §9  2S,  47,  B.  S.,  ||  60»»,  6184.  SU7,  61»7A| 
Act  of  1841,  t  6;  Act  of  1800,  |  29. 
In  Eb£.:    Act  of  1883,  I  72;  Act  of  1890,  {  15;  General  Bulee,  126,  30S,  806. 
In  Can.:    Act  of  1919,  §  40. 

Cloia-referencei:     To  the  Uw:     Jurisdiction  of  eourt  of  bankruptcy  to  antlioriae  biiiiw— i 
of  bankrupt  to  be  oondueted,  and  allow  eomp«naation  therefor,  |  2(5). 
CompenBation  of  reoeivera,  |  2(6). 
Compensation  of  referee,  |  40. 
Duty  of  clerks  to  eoUect  fees  of  trustees,  and  pay  the  same  within  ten  days  aftsr 

closing  estate^  i  61(2)  (4). 
Trustee  not  to  receive  additional  oompenaation,  I  72. 
To  the  Geneial  Orders:    Compensation  allowed  tmalesa  to  be  in  fall  for  all  serri^ 
performed,  XXXVCS). 
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SYNOPSIS  OF  SEOnOK. 

OOHFim SATIOH  OF  TRVfTBBS. 

L  Compeiisation  of  Trustees,  743. 

a.  Comparative  legidatianf  743. 

b.  Amount  of  eompenaaUonf  743. 

c.  Amount  under  original  ad,  744. 

d.  Pauper  caeeSf  744. 

e.  Effed  of  amendatory  acU  of  1909  and  1910,  744. 

(1)  In  GsNEBiiL,  744. 

(2)   COIHEISBIONB  ON  DISBUBSEiaBNTBy  744. 

(I)  In  general^  744. 

(11)  Property  not  lawfully  in  hands  of  trustee,  746. 
(HI)  "On  all  moneys  dubursed/'  745. 
(TV)  Secured  and  priority  claims,  745. 
(V)  Property  not  converted  into  moneys  745. 
(VI)  Property  or  money  on  which  commission  allowed,  74S. 
(VII)  PartnerAip  and  undivided  bankruptcy  estate,  746. 

(3)  Rate  of  cx>ioa88ioN,  747. 

(4)  coioobsion  in  cass  of  composition,  747. 

(5)  Additional  compensation  for  conduct  of  business.  747. 

(6)  Allowance  by  court,  748. 

IL  Apportioidng  Compensation  Between  Several  TrasteeSt  748. 
HL  Withholding  Compensation  When  Trustee  Removed,  748. 


I.  C0MP£NSATI0N  of  TRU8TSB8.1 

a.  Comparative  legislation.— In  England,  the  fees  of  trustees  are  fixed  bj 
resolution  of  the  creditors,  subject  to  a  review^  under'  certain  conditions, 
by  the  board  of  trade.'  In  Canada  the  trustee  receives  such  remuneration  as 
shall  be  voted  to  him  by  the  creditors,  but  in  no  event  more  than  five  per  cent 
^f  the  cash  receipts.^  Prior  to  the  present  law,  assignees'  fees  in  this  country 
have  been  "  in  the  discretion  of  the  court."'  The  amendatory  act  of  1874 
reduced  the  customary  fees  then  paid  by  one-half.^  The  present  method  is 
doubtless  an  adaptation  of  the  State  systems  for  compensating  executors,  ad- 
ministrators, receivers,  and  the  lika  The  changes  made  by  the  amendatory  acts 
of  1903  and  1910  are  thought  to  strike  a  fair  mean  between  the  loose  methods 
of  the  old  law  aiKi  the  niggardly  rigidity  of  the  present  statute  as  originally 
passed.^ 

b.  Amount  of  oompensation. —  Three  general  considerations  as  to  trustees' 
compensation  should  be  noted:  (1)  that  fixed  by  this  section  is  ^'full  com- 
pensation for  their  services,"  [save  that  which  may  be  allowed  under 
§  2  (5)  as  now  amended]  f  (2)  the  exact  percentage,  not  greater  than>  the 
prescribed  upward  limit,  is  fixed  by  the  court,  there  being  in  this  a  difFerence 
between  the  fees  of  referees  and  those  of  trustees,''  and  (3)  no  compensation 

1.  See  also  Am.  B.  R.  Dlff.,  If  828-S81.  5.  Compare  pp.  28-26,  Report  of  9z.  Com.  of 

S.  BngliBh  Act  of  1883,  {  72;  General  Rnlei      Nat.  Assn.  of  Referees  In  Bankruptcy,  Bfarek, 

805,  806.  1900. 

ta.  Can.  Bankr.  Act  of  1019,  |  40.  6.  See  General  Order  XXX V(8). 

8.  See  "Analogous  Prorislons."  ante.  7.  See  Bankr.  Act,  {  40a. 
4.  R.  S..  {  6127-a. 
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ifi  payable  until  after  the  servicea  are  renderd,  t.  e.,  when  the  administra- 
tion is  closed.  The  compensation  is  of  two  kinds,  a  filing  fee  and  certain 
oommissions,  fixed  and  determined  by  the  amounts  which  pass  through  the 
hands  of  the  trustee. 

c.  Amount  under  original  act— Before  the  amendatoty  act  of  1W)3  the 
commissions  to  be  paid  to  trustees  could  only  be  reckoned  on  ^^sums  to  be 
paid  as  dividends  and  commissions/'^  and  the  rate  was  but  about  half  that 
customarily  allowed  corresponding  officers  even  fifty  years  ago.^  The  result 
was  that  few  competent  men  would  serve  as  trustee  the  second  time,  thus 
crippling  the  administration  of  the  law.  Efforts  were  made  to  meet  the 
difficulty  in  various  ways,  as  by  appointing  attorneys  to  be  trustees  and 
allowing  them  compensation  for  legal  services  as  an  expense  of  adminis- 
tration, by  appointing  attorneys  for  trustees  in  asset  cases,  with  a  tacit 
understanding  that  the  attorney's  allowance  should  be  shared  with  the 
trustee,  or  by  allowing  trustees  extra  compensation  as  agents  of  the  creditors 
when  ihey  did  more  than  perform  the  regular  duties  required  by  the  law.^ 
Each  of  these  methods  was  of  doubtful  legality  and  subject  to  abuse.  Since 
§  72,  added  by  the  amendatory  act,  they  are  no  longer  possible. 

d.  Pauper  eases. —  In  certain  cases,  the  trustee  may  serve  without  pay." 
It  has  been  thought,  however,  that,  unlike  the  referee,  a  trustee  cannot  be 
compelled  to  serve  in  a  pauper  case,  but,  if  the  creditors  desire  him  to  do  so^ 
they  must  furnish  his  fee. 

e.  Elfeet  of  amendatory  acts  of  1903  and  1910. —  (l)  Ik  gbnbsal. — The 
amendatory  act  of  1903  has  modified  the  original  law  as  to  trustees'  fees  in 
four  particulars,  all  intended  to  make  them  more  adequate  ^^ 

(2)  CoMMissiOKS  ON  niSBimsEMBNTB. — (I)  Iti  getteroZ. —  Commissions  are 
to  be  computed  on  **  all  moneys  disbursed  or  turned  over  to  any  person,  includ- 
ing lien-holders^  by  them  as  may  be  allowed  by  the  courts,"  and  cannot  be 
otherwise  fixed  by  agreemient  with  the  creditors.^^     This  presupposes  that  the 


8.  In  re  Utt  {C  C.  A.,  Tth  Cbr.),  5  Am. 
B.  R.  3S3,  105  Fed.  754;  In  re  Smith  (D.  C, 
K.  Gkr.),  5  Am.  B.  R.  559,  108  Fed.  39; 
M  re  Kaiser  (D.  a,  Ifont.),  8  Am.  Bv  It 
lOe,  118  Fed.  955;  In  re  Kammoth  Pine 
Lumber  Co.  (D.  C,  Ark.).  8  Am.  B.  R.  651, 
lis  Fed.  731;  In  re  QdldTiIle  Mfg.  Go.  (D.  C, 

8.  C),  10  Am.  B.  R.  66f^  1«8  Fed.  878. 
0<mira:  In  re  Baitar  (D.  €.,  Minn.),  8  Am. 
B.  R.  308,  97  Fed.  647.  Under  the  act  prior 
to  the  amendment  it  wu  held  that  tnnteea 
vere  entitled  to  enmwiwiiona  cm  lunda  aris- 
ing from  sales  of  mortgaged  property  and 
distributable  to  mortgage  creditors.  In  re 
Huhlhanser  (Ref.,  Ohio),  9  Am.  B.  R.  80. 

8.  Ckxmpare  Rule  89,  So.  iXrtrict  of  New 
Toik,  under  law  of  1841,  Owen  on  Bank- 
Tuptcy,  Appendix,  p.  13. 

10.  In  re  Mitchdl  (Bef.,  Ptu),  1  Am.  B. 
R.  887.  Centra:  In  re  Muldauer,  Fed.  Caa. 
8,906. 

11.  In  re  Plummer  (Ref.,  K.  T.),  3  Am, 
B.  R.  320;  In  re  Dimm  k  Oo.  (I>,  C,  Pa.), 
17  Am.  B.  R.  110,  148  Fed.  731,  permitting 
sn  allowance  for  the  trustee^s  personal 
aervioea  rendered  in  connection  with  sales  of 
the  goods  belonging  to  the  estate.  Contra: 
Iki  n  9ftMM{l}.  C.,  Aric.),  8  Am.  B.  R. 


381,  108  Fed.  818.  See  also  In  te  Ifammoth 
Pine  Lumber  Oo.  (D.  C,  Ark.),  8  Am.  B.  R.  861. 
118  Fed.  731. 

U.  See  Bankr.  Act,  J  61-a(8). 

IS.  In  re  Lery  (D.  G.,  Wis.),  4  Am.  B.  B.  ]88» 
101  Fed.  247. 

14.  S«e  Bankr.  Act,  f  81-a(8)  (4).  Onsel  r. 
New  Orleans  Bank  (C.  C.  A,  6tb  Clr.),  89  Am. 
B.  R.  160,  239  Fed.  CTS. 

Oongresa  inteaded  by  the  amendments  to 
sections  4a-ft  and  48-ii  to  pnmde  whai  it 
considered  ample  compensation  for  serrioes 
to  be  rendered  by  trustees,  and  by  section 
72  to  reliere  the  courts  of  the  neoeasitf'  of 
determining  what  constitutes  legal  compen- 
sation for  sudi  officers.  American  Surety 
Go.  ▼.  Freed  ft  Hoffman  {C.  G.  A.,  3d  Gir.), 
35  Am.  B.  R.  103.  224  Fed.  333. 

18.  Amendatory  Aot  of  1910,  |  8. 

18.  Agreement  with  creditors. — The  eom- 
missions  legally  payable  to  trustee  are  con- 
trolled and  measured  by  the  "money  dis- 
tributed "  or  ''  moneys  disbursed  or  turned 
over,''  within  the  meaning  of  sections  40-& 
and  48-a  of  the  Bankruptcy  Act,  and  cannot 
be  otherwise  fixed  by  agreement  with  the 
creditors.  American  Surety  Go.  ▼.  Freed  (G. 
G.  A.,  3d  Gir.),  36  Am.  B.  R.  103,  224  Fed. 
333.  The  fact  that  a  trustee  in  good  faith 
agrees  prior  to  »  sale  to  accept  a  less  amount 
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numej  disbuned  belonged  to  the  estate  of  the  bankrupt  and  was  rightfully 
in  the  hands  of  the  trustee  for  disbursement  Such  funds  may  come  into  the 
possession  of  the  court  for  this  purpose  in  two  ways:  (1)  By  operation  of 
law,  and  (2)  by  the  consent  or  acquiescence  of  those  interested  therein.^^ 

(II)  Property  not  lawfully  in  hands  of  tntstee. — Property  which  comes  to 
the  possession  of  a  trustee  in  bankruptcy  through  the  fraud  of  the  bankrupt, 
and  is  adjudged  to  be  returned  to  the  victim  of  the  fraud,  is  not  a  part  of 
the  estate  of  the  bankrupt,  and  the  referee  and  trustee  may  not  be  allowed 
their  statutory  percentages  out  of  it^ 

(III)  "On  ail  moneys  disbvjrsedJ^ —  The  words  '^  on  all  moneys  disbursed '' 
are  substantially  the  same  as  "  received  and  paid  out/'  which  are  found  in  the 
New  York  Code  of  Civil  Procedure,^  fixing  the  commissions  of  executors  and 
adminbtrators,  and  cases  construing  that  section  and  its  predecessors  before 
the  code  will  be  found  in  point^  There  is  a  distinction  between  the  basis  of 
the  compensation  of  the  referee  and  the  trustee  in  this  respect;  that  of  the 
former  is  reckoned  only  on  ^'  moneys  disbursed  to  creditors."  The  trustee  is 
entitled  to  commissions  on  all  moneys  disbursed  by  him,  whether  to  creditors, 
secured  or  unsecured,  or  having  priority,  or  to  other  persons.^^ 

(IV)  Secured  and  priority  claims. —  The  amendment  accords  to  trustees^ 
commissions  on  all  claims  whether  secured  or  entitled  to  priority  under  the 
laws  of  a  State.^  If  a  secured  creditor  chooses  to  realize  through  the  bank- 
ruptcy court,  and  the  trustee  thereby  receives  and  pays  out  money,  the  equities 
are  strongly  against  the  secured  creditor,  and  he  should  pay  the  commissions.** 

(V)  Property  not  converted  into  money. —  Prior  to  the  amendment  of  1910 
it  was  questioned  whether,  if  in  such  a  case  property,  but  not  money,  is  received 
and  turned  over  by  the  trustee,  the  latter  was  entitled  to  commissions.**  It  is 
probable  that  the  language  of  the  former  statute  did  not  entitle  the  trustee  to 
c(»nmissi(«is  on  property  not  converted  into  moneys,*'  but  turned  over  at  an 

as  comminlons  than  be  is  Actoany  entlttod  to. 
Is  not  a  bar  to  his  claim  for  the  amount  so 
stated.  Matter  of  Brealcwater  Co.  (D.  C,  Pa.)» 
38  Am.  B.  B.  721,  220  Ped.  226. 

17.  In  re  Cramond  (D.  C,  N.  T.),  17  Am.  B. 
B.  22,  29,  145  Fed.  906. 

is.  Gillespie  T.  J.  C.  Piles  4b  Co.  (C.  C.  A.,  8th 
ClT.).  24  Am.  B.  B.  602,  512.  178  Fed.  888. 

Stoekbrokemye  case.^ — ^Upon  the  bankrnptey 
of  a  stockbroker,  the  commissions  of  the  trnrtee 
are  calculated  on  funds  which  do  not  include 
cither  securltleB  or  their  proceeds  which  claim- 
ants  hare  successfully  reclaimed.  Matter  of 
Wilson  &  Oo.  (D.  C,  N.  T.),  42  Am.  B.  B.  300» 
252  F'ed.  631. 

19.  N.  T.  Code  CIt.  Proc.,  |  2780. 

M.  For  instance  Hosack  t.  Borers,  9  PalM, 
^;  Bundle  y.  Allison,  84  N.  Y.  180;  Betts  v. 
Betts,  4  Abb.  N.  C.  317.  437;  Cox  r.  Schermer* 
horn,  18  Hun  (N.  Y.)  16. 

21.  In  re  Cramond  (D.  C,  N.  T.),  17  Am.  B. 
B.  22,  145  Fed.  966:  Gugel  y.  New  Orleans 
Bank  (C.  C.  A.,  6th  Cir.),  89  Am.  B.  B.  160,  289 
FM.  676.  But  see  In  re  Meadows  (D.  C,  N.  Y.), 
29  Am.  B.  B.  165,  199  Fed.  804,  holding  that 
such  fees  are  not  allowable  where  the  dis- 
bursements when  made  from  the  proceeds  of 
the  sale  of  stock  which  had  neyer  been  In  the 
posaesslon  of  the  court,  although  the  sals  was 
conducted  hj  the  trustee  under  an  order  of  the 
referee. 

OoBttlssloiis  Mi  vroflts  off  sale.— Where  the 
Yolume  of  business  transacted  by  a  trustee 
amounted  to  about  |000,000,  resulting  In  a 
profit  of  160,000,  his  award  should  be  limited  to 
the  statutory  percentages  on  the  profits,  as  tt 
eannot  be  said  that  trustee  disbursed  the 
JBoneys  recelYed  except  as  to  the  profits.    Mat- 


ter of  New  York  Oommerdal  Co.,  (C.  C.  A., 
ar.),  86  Am.  B.  B.  496,  281  Fed.  44ft. 

tt.  In  re  Muhlhauser  Co.  (Raf.,  Ohio), 
9  Am.  B.  R.  80;  In  re  Cramond  (D.  C,  N. 
T.),  17  Am.  B.  R.  22,  30^  145  Fed.  966;  In 
re  Erie  Lumber  Co.  (D.  C,  Gm.},  17  Am.  B. 
R.  689,  701,  150  Fed.  817. 

tt.  In  re  Sanford  Mfg.  Co.  (D.  C,  N.  Oar.), 
11  Am.  B.  R.  414,  126  Fed.  888.  The  rea- 
Boning  m  In  re  Barber  (IX  a,  Minn.),  3  Am. 
B.  R.  306,  97  Fed.  547,  is  in  point.  See  also 
In  re  Sabine  (Ref.,  N,  Y.),  1  Am.  B.  R.  2tt. 

HI  The  distinction  between  ''meney"  ani 
^property''  made  by  the  atatute  would  not 
here  be  applicable.  The  secured  creditor 
makes  use  of  the  system  because  it  b  ap- 
parently less  expensive.  Whether  what  he 
reoeives  is  money  or  land,  he  should  pay  the 
ofllcers  through  whom  it  comes  for  their  serr* 
ices,  provided  he  has  himself  asked  the  relief. 
By  analogy  only,  it  seems,  need  these  be  thk 
commissions  fixed  by  the  law. 

tt.  Oempare  Bnrtis  ▼.  Dodge,  1  Barb.  Oh. 
(N.  Y.)  77.  But  see  also  Thompson  ▼. 
Pritchar4,  it  Week.  Dig.  (N.  Y.)  80.  Com- 
pensation to  a  receiver  may  be  computed  by 
including  as  ''  disbursements "  the  vahie  of 
the  property  deHvered  by  him.  In  re  Cam- 
bridge (D.  ft.  Mass.)*  14  Am.  B.  R.  188.  lU 
Fed.  983* 
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agreed  value  to  a  creditor,  or  any  other  person.  The  amendatory  act  of  1910 
inserted  the  words  ^^or  turned  over  to  any  person,  including  lien-holders^" 
and  has  thus  disposed  of  this  question  in  favor  of  the  allowance  of  commissions 
to  trustees  on  account  of  property  turned  over  to  the  bankrupt  or  a  person 
holding  a  superior  lien  against  the  property.*^ 

( VI)  Property  or  money  on  which  commission  allowed. — ^A  trostee  is  entitled 
to  commissions  on  all  sums  which,  but  for  an  outside  agreement  between  the 
parties  and  their  attorneys,  would  have  been  paid  through  the  trustea'^  Thus, 
he  is  entitled  to  commissions  on  the  proceeds  of  the  sale  of  exempt  property, 
where  the  bankrupt  does  not  object^  Likewise,  where  a  corporation  is  organ- 
ized for  the  purpose  of  taking  over  the  bankrupt's  business,  the  creditors 
agreeing  to  take  stock  in  the  new  corporation  in  payment  of  their  claims,  the 
trustee  is  entitled  to  commission  on  the  amount  disbursed  through  the  corpora* 
tion  by  means  of  shares  of  its  stock.^  Commissions  are  payable  on  sums  dis- 
bursed to  lienors  from  the  funds  in  the  hands  of  the  trustee  which  were  subject 
to  the  liens.^  And  where  a  mortgagor  did  not  prove  his  claim,  but  purchased 
the  mortgaged  premises  on  a  sale  by  the  trustee  subject  to  the  mortgage,  the 
trustee  is  only  entitled  to  commissions  on  the  sale  price  of  the  equity  of 
redemption.^  But  the  trustee  is  not  entitled  to  compensation  for  his  services 
from  the  lienors,  where  the  proceeds  of  a  sale  of  a  bankrupt's  assets,  after 
distribution  to  the  lienors,  leave  no  surplus  for  the  bankrupt  estate.^  Sudi 
commissions  should  be  paid  out  of  the  estate  upon  the  assumption  that  the 
trustee  would  not  have  administered  incumbered  property  unless  for  the  interest 
of  the  estate.** 

(VII)  Partnership  and  individual  hankruptcy  estate. — Where  a  partnership 
and  the  individuals  comprising  it  join  in  a  single  involuntary  petition  and  are 


96.  As  in  a  culMeqiient  clause  of  Babsecttoii. 
See  aleo  ||  1(25),  60-d.  Compare  American 
Gnrety  Co.  ▼.  Freed  k  Hoffomn  (C.  C.  A.» 
3d  Cir.)>  85  Am.  B.  R.  103,  224  Fed.  333. 

97.  In  re  Sanford  Mfg.  Co.  (D.  C,  N. 
Car.),  11  Am.  B.  R.  414,  126  Fed.  8S8. 

99.  In  re  Ourtleberry  (D.  C,  Ga.),  16  Am. 
B.  B.  430,  143  Fed.  1018. 

98..  Matter  of  Breakwater  Co.  (D.  C,  Pa.), 
33  Am.  B.  R.  721,  220  Fed.  226,  revd.  224 
Fed.  333. 

80.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 
&  R.  22,  145  Fed.  066. 

81.  Matter  of  Old  Oregon  Mfg.  Co.  (D.  C, 
Wash.),  38  Am.  B.  R.  409. 

89.  Smith  y.  Township  of  Au  Ores  (C.  C. 
A.,  0th  Cir.),  17  Am.  B.  R.  746,  150  Fed. 
257.  Tlvis  case  was  decided  before  the  amend- 
ment of  1910,  but  Matter  of  Meadows  (C.  C. 
A.,  2d  .Or.)  I  38  Am.  B.  R.  649.  211  Fed.  948, 

decided  since  1910,  Is  to  the  same  effect.  Sec 
also  Gngel  t.  New  Orleans  Bank  (C.  C.  A.,  5th 
Or.),  89  Am.  B.  B.  160,  239  Fed.  676. 

S8.  PajmeBt  out  of  estate. — Matter  of  Hoggins 
(C.  C.  A.,  8th  Clr.),  24  Am.  B.  R.  715,  179  Fed. 
490,  in  which  the  court  said:  "A  court  of  bank- 
ruptcy should  not  assume  charge  of  incumbered 
property  and  liquidate  the  liens  on  it,  unless 
there  are  reasonable  grounds  for  believing  some 
adrantage  will  accrue  to  the  bankrupt's  estate. 
If  the  ralidity  of  the  liens  is  unquestioned,  and 
their  amount  is  such  that  there  is  probably 
ao  excess  of  Tslue  in  the  property,  it  should 


be  sorrendered  to  the  lienholders  or  othefa 
entitled,  unless  tome  other  reason  appears 
for  retaining  control.  A  court  of  bankmptej 
is  not  a  court  of  general  jurisdiction  for 
the  adjudication  of  controYcrsies  or  tiie  ad* 
ministration  of  assets  in  which  the  bsiik<^ 
rupt's  estate  is  in  no  wise  interested.  If, 
however,  cognizance  is  taken,  it  should  he 
assumed  some  benefit  or  advantage  was  ex- 
pected to  accrue  to  the  general  creditors,  and 
if  it  results  otherwise  it  is  equitable  to  make 
the  general  estate  bear,  tiie  cost  of  the. pro- 
ceeding. Here  the  proceeds  of  sale  did  not 
equal  the  admitted  incumbrance,  and  the 
deficiency  should  not  be  further  increased  By 
deducting  the  commissions  of  the  officers,  it 
there  is  a  general  estate  against  whidi  they 
can  be  charged.  This  is  in  analogy  to  the 
general  practice  in  equity  in  foredosors 
cases,  wliere,  if  possible,  the  judgment  lien 
creditors  are  paid  in  full,  and  if  a  deficiency 
results  from  deducting  the  costs  from  the 
proceeds  it  goes  as  a  judgment  against  the 
debtor.  It  appears  here  that  there  was  a' 
general  estate  of  the  bankrupt  out  of  which 
the  commissions  might  be  paid.  Therefore 
we  need  not  determine  what  should  be  done 
in  case  of  a  sale  by  a  trustee  in  bankruptcy 
at  the  Instance  or  with  the  concurrence  of  a 
lien  creditor,  a  deficit  of  proceeds,  and  no 
general  estate/' 
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adjudged  bankiupt,  there  is  only  one  case  for  the  purpose  of  computing  the 
trustee's  fees  and  conunissionSy  and  he  should  not  be  given  an  allowance  ovl 
both  the  partnership  estate  and  the  individual  estate  separately  computed.^ 

(3)  Bats  of  commission. —  The  rate  per  cent  of  commissions  was  con- 
siderably increased  by  the  amendment  of  1908,  but  only  in  small  or  medium- 
msed  cases.  On  estates  of  over  ten  thousand  dollars  it  remains  unchanged. 
The  purpose  clearly  is^  on  the  one  hand,  an  additional  incentive  to  the  discovery 
of  assets  in  estates  where  the  schedules  show  little  or  nothing,  and  a  moderate 
increase  in  compensation  in  larger  estates  which,  being  spread  over  a  goodly 
total,  will  not  be  felt.  Thus,  the  rate  on  the  first  five  hundred  dollars  is  now 
six  per  cent,  instead  of  three  per  cent,  on  the  next  one  thousand  dollars  four 
per  cent  instead  of  three  per  cent,  on  the  next  eight  thousand  five  hundred 
dollars  two  per  cent  instead  of  about  two  and  two-fifths  per  cent,"^  and,  on 
the  balance,  one  per  cent,  fis  now.  That  these  fees  are  reckoned  on  '^  moneys 
disbursed/'  will  also  add  materially  to  a  trustee's  emoluments  in  small  cases^ 

(4)  CoMMissiour  ur  case  of  composition. — When  a  trustee  has  been 
appointed  and  qualified  in  a  case  resulting  in  a  composition,  he  may  be  allowed 
''not  to  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid  to 
ereditors."  A  trustee  is  rarely  appointed  in  such  cases,^  but  may  be.  As  the 
law  stood  before  the  amendatory  act  of  1903,  he  could  be  allowed  nothing. 
This  is  now  corrected,  and  he  is  paid  the  same  rate  as  is  the  referee. 

(5) .  Additional  compensation  fob  conduct  of  business.*" — Prior  to  the 
amendment  of  this  section  in  1910  by  the  addition  of  subsection  e  a  trustee 
in  bankruptcy  was  not  entitled  to  an  allowance  of  extra  compensation,^  but 
since  the  addition  of  that  subsection,  where  the  business  of  a  bankrupt  is 
ordered  continued  by  a  trustee,  the  court  may  allow  additional  compensation 
to  him.*  The  maximum  amount  is  fixed  by  the  amendment  General 
Order  XXXV  (3)  is,  however,  in  no  wise  changed  by  the  amendments.  Under 
it^  the  compensation  of  trustees  cannot  be  other  or  more  than  that  fixed  by 
§  48.  This  is  emphasized  by  §  72,  added  by  the  amendatory  act  of  1908. 
A  contract  for  extra  compensation,  made  with  a  creditor  owning  more  than 
ninety  per  cent,  of  the  unsecured  claims  against  the  bankrupt,  is  void  as  against 


M.  Matter  of  Bider  (D.  C,  Moiit.)i  34  Am. 
B.  R.  280,  220  Fed.  193. 

85.  This  apparent  decrease  is  not  actnal 
because  of  the  changed  basis  of  eompntation, 
and  the  larger  rates  on  the  first  $600  and 
11,600. 

36.  See  In  re  Rung  (Bef.,  N.  Y.),  2  Am. 
B.  R.  620. 

CoBunisaloiis  on  deductions. — Wbere.  imder 
the  terms  of  an  order  for  the  sale  of  assets 
requiring  ten  per  cent,  to  be  paid  in  cash  at 
the  time  of  the  sale,  it  was  provided  tiiat  in 
case  the  property  was  purchased  by  a  creditor 
there  might  be  deducted  from  the  balance  of 
the  purchase  price  the  amount  of  the  dis- 
tributive share  thereof  to  which  he  mi^t  be 
entitled,  the  trustee  is  entitled  to  commis- 
sions upon  the  amount  deducted.  In  re  Morse 
Iron  Works  k  Dry  Dock  Co.  (D.  C,  N.  Y.), 
IS  Am.  B.  R.  846,  164  Fed.  214. 

87.  See  also  Am.  B.  R  Dig.  |  830. 

88.  In  re  Epstein  (D.  C,  Ark.),  6  Am.  B. 
JL  191,  100  Fed.  879 ;  In  re  Carolina  Cooper- 


age Co.  (D.  C,  N.  Car.),  3  Am.  B.  R.  164, 
96  Fed.  960;  Matter  of  Shiebler  ft  Co.  (C. 
C.  A.,  2d  Cir. ) ,  23  Am.  B.  R.  162.  174  Fed. 
336;  In  re  Coventry  Evans  Furniture  Co. 
(D.  C,  K.  Y.),  22  Am.  B.  R  623,  166  FM: 
616.  Compare  In  re  Plunmer  (Bef.,  N.  Y.), 
3  Am.  B.  R  320. 

89.  Matter  of  Fequod  Brewing  Ca  (Rflf;» 
1^.  Y.),18Am.B.  R.862. 

The  ^additional  compensation''  for  oon.* 
ducting  the  bankrupt  'IniBiiiess  as  a  going 
concern  is  realised  by  the  aUowanoe  of  com- 
missions on  the  disbursements  made  in  sudi 
conduct  of  the  bankrupt  business  as  weU  as 
on  other  disbursements.  Matter  of  Hart  k 
Co.  (D.  C,  Hawaii).  17  Am.  B.  R.  480.  The 
trustee  may  be  allowed  compensation  for  his 
services  and  expenses  in  attending  and  eon- 
ducting  a  sale  of  the  assets.  In  re  Dimm  k 
Co.  (D.  C,  Pa.),  17  Am.  B.  R.  119,  146  Fed. 
402.  See  In  re  Knosher  k  Co.  ( C.  C.  A.,  Oth 
dr.),  28  Am.  B.  R  747,  197  Fed.  136. 


748      0O1CPXN8ATIOV  OV  TbTOTSM,  BbCXITSBS  AKD  MaBSHALS.       [§  48^1^0. 

publio  policy.^  A  trustee  who  is  also  an  attorney  may  not  receive,  in  addition 
to  the  trustee's  fees,  compensation  for  legal  services  performed.^  And  wbezo 
the  volume  of  business  transacted  by  a  trustee  amounted  to  a  large  som, 
resulting  in  considerable  profits,  his  commission  must  be  computed  on  iho 
profits  and  not  on  the  business  transacted.^  The  amendment  does  not  affect 
the  compensation  of  a  trustee  appoiuted  before  it  took  effect^ 

(6)  A1.L0WANCS  BY  coiTBT. —  The  amount  allowed  as  commissions  may  be 
less  than  those  fixed  by  this  section.  It  should  always  be  borne  in  mind  that 
no  commissions  can  be  paid  or  withheld  until  allowed  by  the  court,^^  and  in  any 
event,  only  in  such  amount  **  as  may  be  allowed  by  the  court''  The  allowanee 
rests  in  the  sound  discretion  of  the  court  and  is  not  reviewable  except  where  it 
appears  from  the  record  that  such  discretion  has  been  abused.^ 

n.  APPORTioifnro  compensatioh  between  sbvssal  trustees. 

Whether  there  be  three  trustees  or  one,  the  compensation  to  all  caimot  be 
more  than  to  one.  But  the  court  must  apportion  the  amount  between  the 
trustees  '^  according  to  the  services  actually  rendered."  This  is  contrary  te 
the  usual  rule.^ 

m.  WITHHOLDUr 0  COMPBITSATION  WHKir  TRUSTEE  REMOVED. 

The  rule  stated  in  subsection  c  needs  no  comment^  Within  the  limits 
fixed  by  law  the  amount  to  be  allowed  as  conmiissions  is  subject  to  the  sound 
judicial  discretion  of  the  court.  Where  a  trustee  has  been  negligent  in  the 
performance  of  his  duty,  the  court  may,  in  a  proper  case,  without  the  filing 
of  any  exceptions,  deny  him  any  commissiona^  A  mere  resignation  or  a 
vacancy  because  of  disqualification  discovered  after  appointment  would  not 
bar  the  trustee  from  compensation.  Where  a  trustee  is  permitted  to  resign 
to  avoid  the  odium  of  removal,  the  court  may  reduce  his  claim  for  compeiisft- 
tion.^  In  all  such  cases,  the  proportion  should  be  fixed  in  accordance  widi 
subsection  bJ^ 


40.  DerriM  t.  Orem,  17  Am.  B.  R.  876, 
104  ICd.  MS,  65  Ail.  4S0. 

41.  In  re  Felaon  (D.  a,  N.  T.),  15  Am. 
K  R.  185,  139  Fed.  281;  In  re  McKunns, 
(IX  C,  N.  Y.),  15  AflL  B.  R.  4,  137  Fed.  611 ; 
Matter  of  Vsn  Denberg  (D.  C,  Ohio) ,  84  Am. 
B.  B.  621,  221  Fed.  440. 

40.  Matter  of  K'ew  Yoik  Commereisl  Oo. 
(O.  C.  A.,  2d  Gir.),  36  Abl  B.  B.  406,  231 
Ved.  446.       * 

40.  In  re  Screws  (D.  C,  GNl),  17  Am.  B. 
E.  266,  147  Fed.  689. 

44.  In  re  HnglieB,  Fed.  Cm.  6341;  In  re 
Voyes,  Fed.  Cas.  10,371;  In  re  Dean,  Fed. 
Oas.  3,609. 


45.  Matter  of  Cash-Bapwortli   (C.  C 
2d  Gir.),  31  Am.  B.  B.  709,  210  Fed.  WL 

46.  Compare  White  ▼.  Bullock,  15  Hov.  f^ 
(N.  Y.)  102.  For  eimUar  mka  ae  t»  Ite 
referee,  see  |  40-h. 

43.  See  generally  under  |  46. 

Penoaiu  expenses  and  commisaioas  will  b^ 
denied  a  inutee  removed  by  the  eout  iior 
due  cause.  In  re  Leverton  (I>.  C,  P)a.K  I# 
Abl  B.  434, 165  Fed.  925,  931. 

46.  In  re  Schoenfeld  (a  C.  A^  3d  Gb.K 
25  Am.  B.  B.  748,  183  Fed.  219. 

40.  In  re  Fidler  k  Sbn  (D.  C,  Pa.),  » 
Am.  B.  B.  16,  172  Fed.  632. 

50.  A  similar  rule  is  applied  to  the 
Bankr.  Act^  |  40-o. 


SECTION    rOBTT-NINB. 


ACCOUHTS  AND  PAPERS  OF  TKD8TBB8. 

§  49.  Aooomits  and  Papers  of  Tnurtees.— a  The  aooonnts  and 
papers  of  trustees  shall  be  open  to  the  inspection  of  officers  and  all 
parties  in  interest 


Analogoiis  prvridoni:    In  U.  S.:    R.  8.,  |  S062B. 

In  Bng.:    Generally  to  the  General  Rnlea,  as  Bules  217,  225,  226,  244,  273  (10),  SM. 

In  Can.:    None.  ^  ^ , 

Cioaa-i^fefwcca;    To  tiM  law:     Pvnishment  of  trustee  for  aeerctinf  or  deftroyiiig  pftyMVi 

I  20-a. 

TVnatee  to  keep  aeconnts  of  receipts  and  diaboraanentay  |  47-a(6)  j  to  lay  beforo 

oraditora  detailed  atatemttita  of  adminittration  of  eaUte,  |  47-a(7) ;  to  mako 

final  reports  and  file  final  aeooiints»  |  47-s(8) ;  to  report  to  oonrt  as  to  sondl- 

Uonof  esUte,  |  47-a(10). 

To  fhs  Gonezil  Oidcn:    Beport  as  to  esemptioos,  ZVII. 

Fsilors  of  trustee  to  fila  ropert  or  atatMnent  reqiiired  by  tbe  aot;  order  to  i^ofv 

XVIL 


L  AOOOUHTS  AHD  PAPBSS  OP    TSU8T1B& 

That  the  aoooonts  and  papera  of  tmatees  shall  ahraya  he  open  to  As 
inapection  of  officers  and  all  parties  in  interest,  seems  to  follow  from  §  47-a.^ 
This  section  i%  therefore,  of  little  importance.  ''Accounts  and  papers  ** 
indudes  the  hooks  of  the  bankrupt  in  the  possession  of  the  trustee;  in  fact, 
any  documents  whether  originated  hj  him  or  received  by  him  from  the  bank- 
rupt The  penalties  for  secreting  documents  and  for  refusing  to  pexmif 
inspection  are  disensaed  elsewhem.' 

L  flos  pp.  ass,  S64,  mi9.  S.  Oaa  under  |  SS. 


8E0TI0N  rirTT. 


BOnDS  OF  REEBREBS  AUD  TRUSTEES. 


§  50.  Bonds  of  Referees  and  Tnistees.--a  Beferees^  before  assnm- 
ing  the  duties  of  their  offices,  and  witiiin  such  time  as  the  district 
courts  of  the  XJnited  States  having  jurisdiction  shall  prescribe,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States  in 
such  sum  as  shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand 
dollars,  with  such  sureties  as  shall  be  approved  by  such  courts,  oon- 
ditioned  for  the  faithful  perf ormancee  of  their  official  duties. 

b  Trustees,  before  entering  upon  the  performance  of  their  official 
duties,  and  within  ten  days  after  their  appointment,  or  within  snch 
further  time,  not  to  exceed  five  days,  as  the  court  may  permit,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States,  with 
such  sureties  as  shall  be  approved  by  the  courts,  con^tioned  for  the 
faithful  performance  of  their  official  duties, 

c  The  creditors  of  a  bankrupt  estate^  at  their  first  meeting  after 
the  adjudication,  or  after  a  vacancy  has  occurred  in  the  office  of 
trustee,  or  after  an  estate  has  been  reopened,  or  after  a  compositioi 
has  been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy  in  the 
office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trustee;  thej 
may  at  any  time  increase  the  amount  of  the  bond.  If  the  creditors 
do  not  fix  the  amount  of  the  bond  of  the  trustee  as  herein  provided 
the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual  value  of  the 
property  of  sureties. 

e  There  shall  be  at  least  two  st^reties  upon  each  bond. 

f  The  actual  value  of  the  property  of  the  sureties^  over  and  above 
their  liabilities  and  exemptions,  on  each  bond  shall  equal  at  least  the 
amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sureties 
upon  bonds,  or  authorized  by  law  to  do  so,  maybe  accepted  as  sureties 
upon  the  bonds  of  referees  and  trustees  whenever  the  courts  are 
satisfied  that  the  rights  of  all  parties  in  interest  will  be  thereby  anqrif 
protected. 

h  Bonds  of  referees,  trustees,  and  de^gnated  depositories  shall 
be  filed  of  record  in  the  office  of  the  clerk  of  the  court  and  may  be  sued 
upon  in  the  name  of  the  United  States  for  the  use  of  any  person 
injured  by  a  breach  of  their  conditions. 


§  50.]  Bonds  of  Rsfebess.  .751 

I  _  _  II T-|        -     * 

i  Trustees  shall  not  be  liable,  personally  or  on  their  bonds,  to  the 
United  States,  for  any  penalties  or  forfeitures  incurred  by  the  bank* 
rupts  under  this  act,  of  whose  estates  they  are  respectively  trustees. 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein  pro- 
vided and  within  the  time  limited,  he  shall  be  deemed  to  have  declined 
his  appointment,  and  such  failure  shall  create  a  vacancy  in  his  office. 
.{  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  estate  has  been  closed. 


Analtfgous  proyiaioas:     In  V.  S.:     As  to  re^sters  bonds  Act  of  1867,  $  3.  R.  8.,  I  4096; 
As  to  aBsignees*  bonds,  Act  of  1867,  §  13.  R.  S.,  5  5036;  Act  of  1841,  I  9. 
In  Eng.:     As  to  trustees,  §  21   (2);  General  Rule  342. 
In  Gas.:    As  to  trustees,  Act  of  1919,  §  14. 

CroM-rif^reBces:    To  the  law:    Gertifled  copy  of  order  approving  bond  evidence  of  vesting 

title  in  trustee,  S  21-e. 

Bond  not  required  on  appeals  or  writs  of  error  by  trustee,  §  25hs. 

To  the  Genaxal  Order:    Notice  to  trustee  of  his  appointment  to  state  penal  sum  of 

bond,  XVI. 
To  Official  Forms:    Bond  of  referee,  No.  17;  bond  of  trustee.  No.  25;  order  approving 
trustee's  bond.  No.  86. 


SYNGPSIB  OF  SECTION. 


I.  Bonds  of  Referees  and  Trustees,  751. 

a.  Of  referees,  751. 

b.  Of  trustees,  751. 

c.  Sureties  on  bonds;  forms,  752. 

d.  Where  filed,  752. 

e.  Suits  on  bonds,  752. 

f.  Effect  of  failure  to  give  bond,  753. 


L  BONDS  OF  HSFSRSBS  AND  TRUSTEES. 

a.  Of  referees.—-  The  referee,  though  a  judicial  officer,  is  required  to  give  a  bond.  So  was 
the  assignee  under  the  former  lawJ>  The  amount,  the  sufficiency  of  the  sureties,  and  the 
time  within  which  the  bond  must  be  filed  are  usually  fixed  in  the  order  of  appointment, 
Che  condition  is  ''the  faithful  performance  of  their  official  duties."  The  amount  cannot  be 
larger  than  five  thousand  dollars.  A  referee  cannot  act  as  such  until  he  has  filed  bis  bond* 
Form  No.  17  should  be  used.i& 


^b.  Of  tmsteea.^ — A  trustee^  too,  must  give  a  bond.  This  was  not  necessarily 
so  under  the  former  law;  the  judge  might  order  the  assignee  to  give  a  bond 
and,  on  the  request  in  writing  of  a  creditor,  was  required  so  to  order.*    Trus- 

?•  4£t  ^^  ^^^*  •  '»  ^'  ^-^  •  ^^'  office  of  referee  coTers  moneys  coUected  in  the 

^  V^^^^IP^,^ ^^l  •  '•'•'•••■  bond,  though  form  of  iUeflral  fees  and  the  sureties  are  liable 

5j;?®«i?  ^®  V^}i^^  ^*?^®"  ■■  obligee,  is  to  pro-  therefor.    United  Stotes  t.  Ward  (C.  C.  A..  8th 

tect  private  ^Individuals  as  well  as  the  United  Clr.).  48  Am.  B.  B.  Til.  267  Fed.  STO. 

Clr.),  48  Am.  B    B.  711.  267^Ped.  852.  8.  Act  of  18C7,  |  13.  B.  %..  %  0086.     Compmre 

Taking  Illegal  fees.— A  bond  conditioned  for      In  re  Sands.  Fed.  Cas.  12.801. 
the  faithful  performance  of  the  duties  of  the 


m 
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tees'  bonds  mnst  be  given  within  ten  days  after  appointment^  or  within  five 
days  additional  if  permitted  by  the  coort  This  seems  mandatoiy,  but  the 
practice  of  extending  the  time  still  farther  wheai  no  objection  is  made  is  qvile 
general  Where  the  question  of  the  trustee's  failure  to  give  a  bond  is  raised 
in  a  State  oourt,  the  presumption  is  that  the  trustee  duly  qualified  by  com- 
plying with  the  provisions  of  the  statute  relating  to  a  bond.^  The  conditioiii 
18  the  same  as  that  in  the  referee's  bond.  But  the  creditors,  not  the  courts 
fix  the  amount  of  a  trustee's  bond.  This  diould  be  done  at  the  first  meedag^ 
immediatdy  after  fte  appointment  of  the  trustea  If  the  creditors  fail  so 
to  do,  the  judge  or  referee  fixes  it  The  amount  is  ^ecified  in  the  notice  of 
appointment^  Upon  the  approval  of  the  bond  by  the  referee  the  trustee  takes 
title  to  the  bankrupt's  property,  and  the  order  of  approval  when  duly  certified 
and  recorded  is  conclusive  evidence  of  the  vesting  a£  the  title.* 

e»  Sureties  on  bonds;  fonas^— Where  bonds  are  given  by  individuals,  tlier» 
must  be  two  sureties;  if  by  a  bonding  company,  there  need  be  but  one.^  The 
sureties^  if  individttals,  must  be  worth  '^  above  their  liabilities  and  exemptums^'' 
the  penal  sum  mentioned  in  the  bond.  As  to  this,  the  ''court  shall  require 
evidence."  In  actual  practice^  this  is  often  done  by  adding  affidavits  of 
justification  to  the  bond.*  This  is,  of  course^  not  required  of  bonding  com- 
panies in  good  standing.  Joint  trustees  should  give  joint  and  several  bonds. 
The  form  of  the  bond  is  prescribed.*  But,  as  has  been  suggested  dsewhere. 
Form  No.  26,  the  order  approving  the  bond,  should  usually  be  modified  by 
inserting  certain  dates,  that  when  a  certified  copy  is  recorded  in  a  local  registry 
office  parties  interested  in  titles  passing  from  a  bankrupt  to  his  trustee  may 
have  the  same  information  that  would  be  given  had  tiie  bankrupt  actually 
executed  a  deed.^  The  practice  of  giving  surety  company  bonds  is  now  quite 
general.  They  are  sufficient  if  the  company  is  within  tilie  terms  of  subsection  §. 
The  liability  of  a  surety  extends  to  the  expenditure  of  such  funds  of  the  bank- 
rupt estate  as  becomes  necessary  as  the  immediate  result  of  embefxknwsnt  by 
the  trustee,  but  not  including  tiie  premium  of  the  bond  of  the  new  trustee.'^ 

<L  Where  filed. — Referees'  and  trustees'  bonds  must  be  filed  and  recorded 
in  the  office  of  the  derk.  A  trustee's  bond  is  usually  approved  by  the  referee^ 
whose  duty  it  is  forthwith  to  transmit  the  bond  and  tiie  order  of  approval 
to  the  derk. 

e.  Suits  on  bondSd— Though  the  bond  runs  to  the  United  States,  a  suit  mt^ 
be  brought  thereon  ''in  the  name  of  the  United  States  for  the  use  of  any 
person  injured.'*  Leave  of  court  is  not  necessary  for  the  brinipnic  of  such  an 
action  in  the  name  of  the  United  States.^  Nor  is  it  necessary  that  all  thtf 
parties  injured  be  named  in  the  complaint^*^  No  order  need  be  made  directing^ 
an  absconding  trustee  to  account,  prior  to  bringing  suit  on  his  bond.^    Such 


4.  Bnckom  ▼•  Qnrder  (Piu  Sup.  Ct.),  18 
Am.  B.  R.  lis,  ail  Pa.  8t.  176. 

5.  See  Qenera]  Order  XVI  and  Form  No. 
S4. 

6w  Anderson  ▼.  Stayton  State  Bank  (Ore. 
4Siipc  Ct.),  38  Am.  B.  R.  4,  159  Tue.  1033, 
mung  tezL 

7.  In  re  Kalter  (Bef.,  Pa.),  S  Am.  B.  B. 
i690.    Compare  Act  of  August  13»  1894. 

S.  See  form  In  "  SuppIemsBtaij  Vormi,^ 
poat. 

a.  Form  No.  8S. 


10.  See  I  21,  •»<«,  See  abo  reqairemni 
of  I  47-e  which  was  added  bj  the  amenda- 
tory act  of  1903. 

It  Hatter  of  Kajlta  (B.  a»  Hawafi).  la 
Am.  B.  R.  19,  a  U.  &  IX  a,  Hawaii,  194. 

It.  Alexander  ▼•  Union  Surety  A  Guar.  O^ 
(N.  Y.  Sup.  Ct.),  11  Am.  a  B.  32,  89  N.  T. 
App.  DiT.  3;  United  States  ▼.  Ward  (a  C 
A.,  8th  dr.).  43  Am.  B.  R.  711,  257  Fed. 
362. 

Its.  United  States  ▼.  Ward  (C  C  A.,  Stti 
dr.),  43  Am.  B.  B.  Til,  257  Fled.  352. 
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an  action  may  be  bionght  in  a  district  court  of  the  United  States;^^  sudi 
action  is  not,  however^  a  proceeding  in  bankropley,  Vol  a  plenary  suit,  and 
therefore  an  order  dismiasing  it  is  not  reviewable  by  a  petition  to  revise  nnder 
§  24-b.^  The  limitation  on  sik^  suits  is  short:  as  to  leferees,  two  years  after 
ihe  alleged  breach;  as  to  trostees,  two  years  after  the  estate  has  been  dosed. 
The  closing  of  an  estate  here  is  probably  the  date  of  the  order  discharging  the 
tmstea  Subsection  i  laovidesi  however,  that  traatees  shafl  not  be  \iMe^ 
personally  or  on  their  bonda>  for  any  penalties  or  f<»feitiiie8  incaned  by 
bankrupts  nnder  the  act  llie  bond  continnes  in  force  notwithstanding  a 
recovery  thereon  for  two  years  after  the  estate  is  closed.^  The  action  of  a  Dia- 
trict  Conrt  in  allowing  improper  compensation  to  a  referee  is  not  a  bar  to  an 
action  (m  his  bond  to  recover  the  same.^ 

e.  Effect  of  failure  to  give  bonds.—-  Failure  to  give  a  bond  within  the  time 
limited  amounts  to  a  declination  of  office  and  creates  a  vacancy.  As  above 
suggested,  this  requirement  has  not  been  very  strictly  construed.  The  time 
would  probably  run  from  the  date  of  the  receipt  of  the  notice^  rather  than  from 
the  date  of  the  order  fixing  the  amount 


ISl  4a  oHer  directiag  an  abtcondliig  tnia- 
tee  to  Accout  is  Baid  to  be  an  indiBpensable 
prerequisite  to  an  action  on  his  bond.  It 
mi^ht,  and  probablj  would,  be  proper  in  con- 
ditions where  practicable.  But  an  order  upon 
a  person  lurking  in  an  unknown  place,  and 
purposelj  keeping  out  of  the  reach  of  any 
legal  notice  of  an  order,  if  one  should  be 
made,  would  be  of  no  avaiL  ScoAsld  ▼• 
United  States  ex  rel.  Bond  (C.  a  A.,  Otb 
C;ir).,  23  Am.  B.  R.  259,  174  Fed.  1. 
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14.  United  States  ex  rel.  SchaufHer  t. 
Union  Surety  &  Guar.  Oo.  (D.  a,  K.  Y.),  » 
Am.  B.  R.  114,  118  Fed.  482,  containing  form 
of  complaint. 

If.  United  States  v.  Ruggles  (C.  0.  A^ 
6th  Or.),  84  Am.  B.  B.  91,  221  Fed.  256. 

16w  Hatter  of  Sajita  (D.  C,  Hawaii),  IS 
Am.  B.  R.  19,  2  U.  S.  D.  C,  Hawaii,  194. 

lea.  United  States  v.  Ward  (a  a  A.,  81b 
Oir.),  43  Am.  B.  R.  711«  257  Fed.  Z8SL 
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SECTION    FIFTT-ONE 


DUTIES  OP  CLERKS. 
§  51.  Duties  ct  Clerks.— <}  Clerks  shall  respectively  (1)  aooomt 
for^  as  for  other  fees  received  by  them,  the  clerk's  fee  paid  in  each 
case  and  such  other  fees  as  may  be  received  for  certified  copies  of 
records  which  may  be  prepared  for  persons  other  than  officers;  (2) 
collect  the  fees  of  the  derk,  referee,  and  trustee  in  each  case  instituted 
before  filing  the  petition,  except  the  petition  of  a  proposed  volnntary 
bankrupt  which  is  accompanied  by  an  affidavit  stating  that  the  peti- 
tioner is  without,  and  cannot  obtain,  the  money  with  which  to  pay 
such  fees;  (3)  deliver  to  the  referees  upon  application  all  papers 
which  may  be  referred  to  them,  or,  if  the  offices  of  such  referees  are 
not  in  the  same  cities  or  towns  as  the  offices  of  such  derks,  transmit 
such  papers  by  mail,  and  in  like  manner  return  papers  which  were 
received  from  such  referees  after  they  have  been  used;  (4)  and 
within  ten  days  after  each  case  has  been  dosed  pay  to  the  referee^ 
if  the  case  was  referred,  the  fee  collected  for  him,  and  to  the  trostee 
the  fee  collected  for  him  at  the  time  of  filing  the  petition. 


Analogous  protisioiis:     In  U.  S.:     None. 

In  Bng.:     Nope. 

In  Can.:     None. 
Cross-referienoes:     To  the  law:     Clerk  to  refer  case  to  referee  In  ease  of  abienoe  or  dii- 

ability  of  judge,  i  IS-f,  g. 
Duty  of  referee  when  case  is  referred  to  him  by  clerk,  |  38(3). 
Beferee  to  tranamit  papers  to  clerk,  when  required  in  proceeding  in  ooort,  |  IK 

(8) ;  to  call  upon  and  receive  papers  from  clerics,  |  30-a(10). 
Fees  of  referee,  |  40;  of  trustees,  S  48. 
Compensation  of  clerks  and  marshals,  |  52. 
Petitions  in  bankruptcy  to  be  in  duplicate,  one  copy  for  clerk  and  one  for  ssrriM, 

I  59-c. 
Fees  for  filing  petitions  to  have  priority,  |  64*b(2). 
Indexes  to  be  prepared  and  searches  to  be  made  by  deiks,  §  71. 
To  the  General  Orders:    Clerk  to  keep  docket  of  cases,  I. 

Clerk  to  indorse  each  paper  filed  with  time  of  filing  and  «tatcmmi  of  eharaotor, 

II. 
Pl*ocess,  sunmums  and  subpcenas  to  be  tested  by  clerk.  III. 
Clerk  may  require  indemnity  for  expenses,  X. 
Proofs  of  claims  and  other  papers  filed  with  clerk,  XX. 
List  of  proved  claims  to  be  transmitted  to  clerk,  XXIV. 

Chedcs  or  warrants  for  payment  of  money  may  be  coimtersigned  by  deik,  XXDL 
Fees  allowed  to  derk  are  in  full  compensation  for  services,  XXXVfl) ;  judge  may 

order  paid  out  of  estate  in  certain  cases,  XXXV(3). 
To  Official  Fonni:    Adjudication  of  bankruptcy  to  be  signed  by  derk,  No.  12. 

Order  of  reference  1^  derk,  No.  14;  in  ease  of  absence  or  disability  of  judge.  Ma 

16. 
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SYKOFSIS  OF  SECTION. 

L  Ditties  of  Ctefki,  755. 

a.  Under  genardl  orderB  and  fcrmSf  755. 

b.  Aeeouni  for  fees;  cdHedion  effect  755. 

c.  Pa/i/ment  of  fees  to  referee  and  tnuiee,  750. 

d.  Pauper  oiffidaoiis^  756. 

e.  Additional  dvHeSf  757. 


1  DUTIES  OF  CLESKai 

a.  Under  geneial  orden  and  fomi.—  In  addition  to  the  duties  preflcribed  by 
this  section  the  olerk  is  required  to  keep  a  docket  in  the  form  specified  in 
Qeneral  Order  I.  He  is  required  by  Oeneral  Order  II  to  indorse  on  each 
paper  filed  the  day  and  hour  of  filing.  Under  G^eral  Order  III  he  is 
required  to  attest  each  process,  summons  and  subpoena  issued  out  of  the  court. 
Besides  these  specific  duties  tiie  derk  has  his  usual  duties  as  to  the  keeping 
of  a  docket  of  bankruptcy  cases,  the  filing  of  papers,^  and  the  issue  of  process. 
In  the  absence  of  the  judge,  he  refers  cases  to  the  referee  for  adjudication/ 
and  the  deputy  derk  has  like  authority.^  It  seems  also  he  should  give  notice 
to  creditors  of  the  order  to  show  cause  on  discharge,*  though,  as  has  been 
indicated,^  this  is  often  done  by  the  referee.  For  any  disbursements  he  may 
be  called  on  to  make,  he,  like  the  referee,  can  demand  indemnity.^  It  is  not 
the  duty  of  the  clerk  to  furnish  referees  with  blank  forms.* 

b.  Aecoimt  for  fees;  collection  of  fees. —  The  duty  enjoined  by  subdivision  1 
to  account  for  fees  received  by  him  is  similar  to  that  required  of  him  as  to 
all  other  fees^  and  indicates  that  fees  in  bankruptcy  are  not  in  addition  to  his 
salary  as  fixed  by  law.^  By  subdivision  2  the  derk  is  also  required  ^^  to  collect 
the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted  before  filing 
the  petition,"  except  in  pauper  cases.  The  amounts  of  these  fees  are  fixed 
in  other  sections.^^  Unless  the  fees  are  paid,  no  pauper  affidavit  being  filed, 
the  petition  need  not  be  received.  Early  in  the  history  of  the  law,  it  was  a 
question  whether  partners  who  had  no  assets,  and  sought  bankruptcy  merely 
to  secure  a  discharge,  should  not  be  required  to  deposit  separate  fees  for  the 
indivilual  estates  and  that  of  the  copartnership.^  The  better  opinion  is  that 
they  need  not;^  such  a  petition  is  but  one  proceeding.     There  is  a  recorded 

L  See  a]8o  Am.  B.  K.  Dig.  |  115.  ».  United  Stetee  ▼.  Ifoson  (C  C  A.,  1st  dr.). 

5.  Compare  Bankr.  Act,  §§  39  (5).  (7),  (S),     ^'|SJ  fT    nuaUnr    ■•H-.-The    monera 
(10),  69-e.  wbich  a  distriet  elerk  reeelTee  out  of  a  bank- 

a  See  Forms  Nos.  5,  30.     See  also   |  71  •rupt  estate  on  the  order  of  the  court  for  mail- 

A#  4-YtU  wAvIr  las  notices,  are  not  received   ett  virtute  ogieU 

oi  xnw  wora.          .^_^          -,         ,       ••«-  and    he    is    not    obUged    to    account    therefor. 

4.  Bankr.  Act,   |  18-f-g.     Bee  also  S  38-a  united  States  ▼.  U.  S.  Fidelity,  etc..  Co.  (D.  C, 

(3).  Tex.).  49  Am.  B.  R.  299,  2GS  Fed.  442. 

0.  OUbertson  v.  United  SUtes  <C.  C.  A.,  7th  ^  ^\J^U^T  ^*'*F*??*  "^  ^fJ^*^  ASJ'  l  ti"*' 

CIr.).  22  Am.  JJ.   B.  82,  168  Fed.  6T2.  holding  'or  the  trustee's.  |  48-a;  for  the  clerk's,  I  dS-a. 

that  a  deputy  district  court  clerk  under  |  S!»  !!•  Compare  In   re  Harden   (D.   C..  N.  C.).  4 

of  the  U.  8.  Tlevlsed  SUtutes.  Is  authorised  to  Am.  B.R.  81.  101  Fed.  698.    See  also  Mahonej 

make  an  order  of  reference,  a  mere  ministerial  ▼•  Ward  (D.  C,  N.  C),  8  Am.  B.  R.  770,  100 

act,  upon  the  filing  of  a  petition  for  adjudlca-  ^^1*  V^'      «-         i        #«^#«%tw4a       » 

5S?b'^'"SS8%1  FJd%(§'*''*  ^""^  """  ""•  ''•^'  '  R"298r9?F^5°&Tln^;e%ar(5:^t!  nTh^! 

.'  S:>^  iSJ'  S.  STf^nT^*  Tnn^hn^ir  m    P  «  ^^'  B.  R-  929,  98  Fed.  870.    Contra,  however. 

6.  fora  No.  97:  Matter  of  Long^^  O-  C-  la  the  case  of  li  re  Farley  (D.  C,  Va.).  8  Am. 
Wash.).  84  Am.  B.  R.  206^  218  Fed.  980.  b.   R.  206.  119  Fed.  899.  which  follows  In  re 

7.  See  p.  849.  ante.  Barden  (D.  C.  N.  C),  4  Am.  B.  B.  81,  101  Fed. 

8.  See  Oeneral  Order  X. 
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instance  of  husband  and  wife  filing  a  petition  together  and  being  pennitted  to 
proceed  on  the  deposit  of  one  fee;  but  they  were  to  an  eitoit  partoeEB  im 
business  as  welL  The  rule  is  indicated  in  the  words  **  in  each  CBfle»'^  If  a 
single  adjudication  can  be  made  affecting  all  petitionsi  one  fee  is  sufficient; 
but  not  otherwise." 

c.  Payment  <Rf  fees  to  referee  and  tmitee.-— The  clerk's  fee  seems  to  be  earned 
on  the  filing  of  the  petition;  the  referee's  and  the  trustee's  when  the  case  ia 
closed.  As  to  trustees,  an  estate  is  closed  when  the  trustee  is  dischaiged; 
as  to  the  referee,  when  he  has  transmitted  his  records.  These  restrictians  on 
payment,  however,  are  not  always  strictly  observed.^^  Payments  are  made 
by  check  or  order  in  accordance  with  General  Order  XXIX.  In  the  larger 
districts,  the  referees  oft^a  certify  each  week  or  month  for  fees  due  the  Irushxis 
and  themselves.  Provision  is  elsewhere  made  for  the  return  out  of  the  estate 
of  fees  dqK>sited  by  petitioning  creditors  in  involuntary  cases."  There  i% 
however,  no  provision  for  the  repayment  of  the  trustae^s  fee  when  no  troslea 
is  appointed.  This  is  usually  done  by  a  chedc  to  Aa  bankrupt  or  his  attonflj, 
after  the  case  is  dosed. 

d.  Pauper  aflldavita^«--A  ^'poor  person"  may  avail  himself  of  tiie  bank* 
ruptcy  law,  by  filing  with  his  petition  a  pauper  affidavit  CSontrary  to  the 
usual  practice^  he  may  get  into  court  and  become  entitled  to  adjudication  and^ 
it  seems,  protection,  without  the  usual  preliminary  inqxdiy  as  to  his  alleged 
property.  The  fees  referred  to  are  the  statutory  fees  to  be  paid  to  the  deik, 
referee  and  trustee  as  compensation  for  their  services,  and  do  not  include  or 
refer  to  the  expenses  incurred  by  the  officers  of  the  court  in  the  bankruptcy 
proceeding.^^  Before  the  adoption  of  Ae  Greneral  Orders,  this  provision  waa 
much  abused.^  Various  means  were  devised  to  eheck  the  practice  of  filing 
pauper  affidavits  in  unworthy  easea.  It  is  not  Aought,  however,  diat  a  refuad 
to  dischaige  until  the  fees  are  paid  is  any  more  defensible  that  would  be  a 
refusal  to  file  for  the  same  reason.^  Under  General  Order  X  the  deik^ 
referee  or  marshal  may  require  indemnity  before  incurring  any 
publishing  or  mailing  notices,  traveling,  procuring  the  attendtmee  of 
or  perpetuating  testimony  and  may  refuse  to  proceed  without  sudi  in^teamity^ 
notwithstanding  the  so-called  pauper  affidavit;  the  money  advaaeed  lor  due 
purpose  by  the  bankrujpt  or  odier  person  may  be  i^aid  to  him  a»  a  part  of 
the  cost  of  administration*^  The  clerk  is  not  given  any  opti(m  as  te  filing 
such  petition,  and  where  it  appears  from  the  schedules  offered  therewiA  Aat 
the  petitioner  has  either  in  his  hands  or  otherwise  subject  to  his  order  money 
wiA  which  to  pay  the  fees,  his  petition  should  be  filed,  and  Baett  meney  sub- 
jected to  an  order  for  the  payment  of  sudi  fees.^    Ample  power  is  now  given 


18.  In  re  Laiigslair  (D.  C,  K.  Y.)»  1  Am. 
B.  R.  258,  OS  Fed.  869. 

14.  In  the  Weetern  District  of  N.  Y.,  the 
word  ''dosed**  is  Uberalty  interpreted  hy 
mle.    See  1  N.  B.  K.  110. 

15.  Benkr.  Act,  f  044>(2).  See  also  In  re 
ICatthews  (]>.  €.,  Iowa)»  8  Am.  B.  R.  flS5» 
97  Fed.  772;  In  re  Silverman  (D.  C.»  N.  Y.), 
a  Am.  B.  R.  227,  97  Fed.  825. 

16.  See  also  Am.  B.  R.  Dig.  |  286. 

17.  Matter  of  Crisp  (D.  C.  Tenn.),  88  Ant 
B.  R.  567. 

18.  Of  one  of  the  districts  in  Alabama,  It 
was,  early  in  1900,  stated:    ^ It  (the  pauper 


petition  daose)  haa  indneed  mndi  perjmj  ks 
thie  district  One  knryw  haa  beeft  diebsml 
because  of  it,  and  eeviBral  other*  have  iMia 
led  into  unprofessiooal  eondncf 

19.  In  re  Mason  (IX  €.,  Ala.),  25  Am.  B. 
R.  73,  181  Fed.  899.  See  rule  in  Distriet  ef 
Washington,  1  N.  B.  K.  376,  96  Fed.  188l 
And  compare  In  re  Laagslow  (D.  C,  N.  Y.>» 
1  Am.  B.  R.  268,  98  Fed.  869;  In  re  Plimplxm 
(D.  C,  Vt.),  4  Am.  B.  R.  614,  103  Ttd.  775. 

80.  Matter  of  Crisp  (D.  a,  Tenn.),  88  Am. 
B.  R.  557. 

81.  In  re  Mason  (D.  GL,  Ala.),  86  Am.  B. 
R.  73,  181  Fed.  899. 
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to  investigate  the  truth  of  the  pauper  affidavit,^  and  to  report  that  it  is  not 
true,  if  it  appears  that  a  fraud  on  the  court  has  been  attempted.^  It  is 
suggested  also  that  through  an  examination  had  to  test  the  truth  of  the  affidavit, 
the  bankrupt  will  often  be  found  able  to  make  the  deposit.  The  affidavit 
must  state  that  ^'  the  petitioner  is  without,  and  cannot  obtain,  the  money  with 
which  to  pay  such  fees/'  On  examination  as  to  its  truth,  it  will  usually  be 
held  false  if  it  appears  that  he  has  exempt  property,^  or  has  paid  an  attorney 
for  services  in  preparing  the  petition  and  schedules,  or,  it  has  been  held, 
if  the  bankrupt  is  at  the  time  earning  fair  wages.^  A  proposed  voluntary 
bankrupt,  who  has  not  money  enou^  to  pay  the  filing  fees,  is  not  required  to 
solicit  loans  from  his  friends  for  that  purpose.^  The  necessity  of,  in  some 
way,  securing  the  fee  of  the  trustee  when  one  is  appointed  has  already  been 
considered.*' 

duties.— The  ammdatory  act  of  1903  has  added  §  71  to  the 


e. 


original  law.     It  prescribes  other  duties  for  the  derk.*^     It  might  well  have 
been  subdivision  b  of  this  section.     It  should  be  read  with  it. 


ti.  General  Order  XXXV(4). 

as.  The  practice  sunested  by  the  foUomr- 
iBg  rule  adopted  by  Judge  Coxe  of  the  North- 
ern District  of  New  York,  has  proren  effee- 
tire: 

"V.  In  case  a  petition  is  filed  by  a  pro- 
posed Toluntary  bankrupt  which  is  accom- 
panied by  an-  aifidaTit  under  subdirision  2 
of  I  61  of  the  act,  it  AM  be  the  duty  of 
the  derk  to  file  said  petition  without  the 
payment  of  the  fees  prorided  for  by  law.  If 
the  derit,  or  the  referee  to  whom  said  peti- 
tion is  referred,  has  reason  to  believe  sudi 
aiNarlt  la  falser  hs  nay  file  a  oertifloate  to 
<Uiat  etfect  and  cause  the  bankrupt  to  be  ex- 
amined. If  upon  audi  examination  the  ref* 
•«ree  reports  in  writing  that  the  statements 
eontained  in  such  afBdarit  are  false,  and  that 
the  bankrupt  hat  or  can  obtain  money  with 
whidi  to  pay  said  fees,  such  report  diall  be 
aoffident  proof  upon  which  to  base  prooeed- 
iaqgs  under  subdiyision  4  of  general  order 
y^o.  XXXy."  See  also  '^  l&pplementary 
Forms,^  post. 

14.  Kzemptlona  allowed  by  the  statute 
were  not  intended  to  eorer  exonerations  from 
the  payment  of  audi  filing  fees.  In  re  Mason 
(D.  a,  Ala.),  25  Am.  B.  B.  73, 181  Fed.  809; 
In  re  Hines  (D.  C,  W.  Va.),  Q  Am.  B.  R. 
27,  117  Fed.  700;  In  re  Bean  (D.  C,  Vt.), 
4  Am.  B.  B.  63,  100  Fed.  262. 

SS.  In  re  Collier  (D.  €.,  Tenn.).  I  Am. 
B.  R.  182,  03  Fed.  101,  holding  that  the 
•eourt  has  the  right  to  demand  some  evidenos 
which  shows  that  it  is  reasonable  to  eondude 
that  the  petitioner  cannot  really  obtain  the 
nnmey,  and  where  it  appeared  that  one  had 
filed  a  petition  without  paying  fees  and  had 
filed  the  statutory  aifidaTit,  but  it  also  ap- 
peared that  he  was  eamii^  $30  per  month, 
this  was  hdd  to  be  oondust?e  eridenee  of  his 


ability  to  obtain  his  |26  for  goremment  fees, 
notwithstanding  that  he  had  a  family  to  sup- 
port out  of  his  earnings.  Compare  also  In  re 
Wimams,  2  N.  B.  N.  Bep.  206. 

as.  SeUers  ▼.  Bell  (C.  C.  A.,  6th  Cir.),  2 
Am.  B.  R.  620,  04  Fed.  801,  ^6  C.  C.  A.  602. 

Borrowing  money  to  pay  costs. —  In  tbo 
case  of  In  re  Hines  (D.  C.,  W.  Va.),  0  Am. 


B.  R.  27,  117  Fed.  700,  the  court  said:  ''If 
the  bankrupt  •  .  .  was  able  to  borrow 
from  his  friends  money  with  whidi  to  pay 
the  court  costs,  he  could  not  properly  make 
the  aifidaTit  required  in  this  ease,  and  it 
would  he  his  duty  to  pay  the  lees."  In  re 
Mason  (D.  C,  Ala.),  &  Am.  B.  R.  73,  181 
Fed.  SOO,  the  court  fai  commenting  on  these 
eases  said:  ''I  concur  In  the  Tiews  of  the 
oourta  expressed  in  the  foreffoing  quotations 
from  the  cayes  cited,  except  that  in  Re  Hines, 
9upra,  where  the  court  in  effect  dedares 
that,  if  the  bankrupt  was  able  to  borrow 
from  his  friends  money  with  whidi  to  pay 
the  court  costs,  he  could  not  properly  make 
the  affidaTit  required,  and  it  would  be  his 
duty  to  pay  the  fees.  I  think  the  rule  an- 
nounced •by  Judpe  MeCormidc  in  Sellers  t. 
Bdl,  stipni,  which  in  substance  is  that  a 
proposed  Toluntary  bankrupt,  who  has  not 
money  enough  to  pay  the  filing  fees,  is  not 
required  to  solicit  loans  from  his  friends 
for  that  purpose,  is  more  reasonable  and 
Just.  He  says  that  such  a  requirement 
would  inflict  a  hmniliation  on  any  dtiien 
to  require  that  he  solicit  or  accept  alms 
of  his  kindred  or  friends.  Moreorer,  it 
would  raise  an  issue  not  contemplated  by 
the  bankruptcy  act,  and  which  would  tw 
embarrassing    and    difficult    to    determine. 

a7.  See  p.  744,  ante. 

i8»  6ee  under  |  71  of  this  woric 
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SECTION   FIFTT-TWO 


COMPENSATION  OP  CLERKS  AND  MARSHALS. 

§  52.  Compensation  of  Clerks  and  Marshals.— a  deiks  shall 
respectively  receive  as  full  compensation  for  their  services  to  eadi 
estate,  a  filing  fee  of  ten  dollars,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt. 

b  Marshals  shall  respectively  receive  from  the  estate  where  an 
adjudication  in  bankruptcy  is  made,  except  as  herein  otherwise  pro- 
vided, for  the  performance  of  their  service  in  proceedings  in  bank- 
ruptcy, the  same  fees,  and  account  for  them  in  the  same  way,  as  they 
are  entitled  to  receive  for  the  performance  of  the  same  or  siniilar 
services  in  other  cases  in  accordance  with  the  laws  now  in  force,  or  such 
as  may  be  hereafter  enacted,  fixing  the  compensation  of  marshals. 


Analoxoiis  prorUUms:     In  U.  a:     Act  of  1867,  «  47.  IL  B.,  ||  SlSi,  51S6,  6197,  UfTA; 
Act  of  1841,  {  13;  Act  of  1800,  §§  46,  47. 
In  Can.:    None. 
CMu-refennoet:     To  tlie  law;     Marshals  may  be  appointed  to  take  ehanre  of  bankni|if'" 

property,  S  2(3).  - 

Compensation  of  marsluQa  for  servioea  rendered  in  taking  diaige  of  property,  {  4A^ 
Clerks  to  collect  fees,  and  aooount  for  •same,  §  61(2). 
Fees  of  clerks  for  certifieates  of  eearches,  171. 
To  the  General  Ordexa:     Clerk  or  marshal  may  require  indemnity  before  incarrinf 

expense,  X. 
AoQounts  of  marshal  as  to  expenses,  XIX. 
Fees  of  derk  in  full  compensation  for  senrioes,  XXV(l). 


SYNOPSIS  OF  SBCTION. 
OOMPRlfSATIOir    OF    CUBBKS    AND    ma^mwaw^ 


Ion  of  Clerks,  759. 
A.  The  filing  fee,  759, 
b.  Other  fees,  759. 

IL  Compensatioii  d  Marshals,  759. 

a.  Fixed  by  general  laiVy  759. 

b.  WkUe  acting  aa  receiver,  760. 

c.  AcoaurUe  of  marehale,  760. 

I7fl8| 
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Compensation?  of  Mabshals. 
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I.  COMPENSATION  OF  CLERKS.i 

a«  The  filing  fee. —  By  subsection  a  the  filing  fee  of  the  clerk  is  fixed  at  ten 
<iollarS;  and  must  be  paid  before  a  petition  is  filed,*  and  such  charge  may  be  col- 
lected for  him  by  the  referee  in  bankruptcy.^  It  is  in  ''full  compenaa- 
tion"  for  the  services  of  the  clerk  to  each  estate.  (General  Order  JCXXV 
(1)  interprets  the  quoted  words  by  providing  that  the  fees  allowed  to  clerks 
''shall  be  in  full  compensation  for  fdl  services  performed  by  than  in  r^ard 
to  filing  petitions  or  other  papers  required  by  Uie  act  to  be  filed  with  them, 
or  in  certifying  or  delivering  papers  or  copies  of  records  to  referees  or  other 
oflicers,  or  in  receiving  or  paying  out  money." 

b.  Other  feeti— But  clerks  may  charge  the  fees  allowed  them  by  law  for 
copies  of  papers  in  bankruptcy  proceedings  furnished  to  persons  other  than 
the  referees  or  other  officers,  or  expenses  necessarily  incurred  in  publishing 
or  mailing  notices  or  other  papers.  In  some  districts,  it  is  even  prescribed 
fay  rule  that  clerks  may  charge  a  fee  for  copying  and  mailing  the  petition  for 
discharge  and  order  thereon  known  as  Form  No.  57.^  The  validity  of  such 
a  rule  is  doubted,  and  in  fact  it  has  been  held  in  some  districts  that  clerks 
are  not  entitled  to  a  fee  for  mailing  notices  of  an  application  for  a  discharge.^ 
It  is  a  severe  stretch  of  meaning  to  declare  such  mandates  '^  copies  furnished 
to  other  persons."  Money  so  collected  is  not  for  ''expenses,"  but  for  fees 
pure  and  simple.  The  clerk  is  also  entitled  to  disbursements  for  postage, 
stationery  and  clerical  work.*  It  is  thought  that  General  Order  XXXV  (1) 
is  not  in  accord  with  §  52-a;  if  not,  the  latter  must  control.  What  has  been 
said  elsewhere  as  to  pauper  cases*  and  the  right  to  demand  indannity  applies^ 
to  clerks  as  well.  The  clerks  are  now  salaried  officers.*  Any  surplus  of  fees 
collected  must  be  turned  into  the  treasury.*  Section  71,  added  by  the  amenda- 
tory act  of  1903,  also  authorizes  the  clerks  to  charge  fees  for  bankruptcy 
searches.  The  clerk  is  not  entitled  to  charge  a  commission  in  composition  pro- 
ceedings when  he  acts  as  distributing  agent.^"" 

II.  COMPENSATION  OF  MARSHALS.10 

a.  Eixed  by  general  law. —  The  marhals  and  their  field  deputies  are  now 
also  salaried  officers.^     They  play  small  parts  in  the  administration  of  the 


1.  See  alBO  Am.  B.  R.  Dig.,  |  116. 

S.  Bankr.  Act,  |  61  (2). 

Partaerahlp  ease. — ^Wnere  under  a  partner- 
■hlp  petition  the  partners  seek  and  obtlin  dia- 
charges  both  as  against  the  firm  creditors  and 
as  against  their  respective  individual  creditors, 
the  several  estates  must  be  administered  and 
in  each  the  clerk's  fees  are  allowable.  In  re 
Farley  &  Co.  (D.  C,  Va.),  8  Am.  B.  K.  266,  115 
Fed.  859. 

te.  Matter  of  McNeil  Corp.  (D.  C,  Mass.),  41 
Am.  B.  B.  162,  249  Fed.  766. 

S.  See  In  re  Durham,  2  N.  B.  N.  Bep.  1104. 
See  also  under  |  89,  ante, 

4.  In  re  Dunn  Hardware  &  Furniture  Co.  (D. 
C,    N.    C),   14  Am.    B.    B.    186,   134    Fed.    977; 

«**iSF  ^r}^^^^^^y  <^-  C.,  Wash.),  34  Am.  B. 
K.  206,  218  Fed.  980,  holding  that  clerks  should 
prepare,  or  cause  to  be  prepared,  copies  of  peti- 
tions and  notices  of  application  for  discharge, 
and  mail  them  to  creditors  as  directed  by  the 
court,  the  expense  to  be  paid  by  the  bankrupt, 
and  Uiat  a  charge  of  forty  cents  for  such  notices 
based  upon  II  §28,  840  of  the  U.  S.  Rev.  St.,  is 
unauthorised. 

is  not   allow- 


able to  the  clerks  under  General  Order  No. 
XXXV,  sec.  1,  for  mailing  notices  to  creditors; 
his  clerical  services  In  such  matters — so  far  at 
least  as  no  extraordinary  expense  is  involved — 
being  covered  by  the  filing  fee  of  ten  dollars 

?rovlded    by    section   52,    subd.   a.     Matter    of 
wanaga  (D.  C,  Ilawai),  36  Am.  B.  R.  285. 
6.  In  re  Dunn  Hardware  &  Furniture  Co.  (D. 
C,  N.  Car.),  14  Am.  B.  R.  186,  ld4  Fed.  997; 
Matter  of  McNeU  Corp.  (D.  C,  Mass.),  41  Am. 
B.  R.  162,  249  Fed.  766. 

6.  See  under  t  61. 

7.  General  Order  X. 

8.  Under  the  former  statute,  their  fees  were 
limited  to  those  fixed  by.  the  general  law.  See 
"Analogous  Provisions,*'  ante, 

Ter  diem  compensation  allowed  by  statute  for 
services  under  U.  S.  R.  S.,_J|  674,  688,  828»  see 
United  States  v.  Marvin  (U.  S.  Sup.  Ct.),  212 
U.  S.  275,  22  Am.  B.  B.  717. 

9.  Act  of  May  28,  1896;  U.  S.  CompUed  Laws. 
9a.  Matter  of  Newbold  (D.  C,  Utah),  40  Am. 

B.  R.  298,  244  Fed.  888. 

10.  See  also  Am.  B.  R.  Dign  I  1^* 

11.  This  only  since  act  or  May  28,  1896. 
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preeent  IwBkraptqr  law.  Under  the  farmer  law,  they  acted  as  messengen 
aa  well  as  cuatodiansy  and  their  fees  were  fixed  bj  the  atatata^  Under  the 
present  statute,  the  only  duties  they  are  usually  called  upon  to  perform  aro 
the  service  of  subpoenas  and  writs  of  injunction,^  and  the  taking  possession 
of  and  caring  for  property.^^  Their  fees  in  either  case  are  those  fixed  by  the 
general  law.^^  They  also  may  demand  indemnity.^*  When  a  petition  aopom- 
panies  an  order,  the  statutory  fee,  it  seems,  can  be  charged  for  each  pap», 
though  they  are  bound  together.^^ 

b.  WMle  acting  as  reoeiver. —  The  compensation  of  a  mardhal  while  p^orm- 
ing  the  duties  of  a  receiver  is  considered  elsewhere.^  His  feee  by  way  of  cooh 
missions  upon  moneys  disboraed  or  turned  over  to  any  fexaany  induding  a 
lienholder,  and  upon  moneys  realized  by  the  trustees  from  properly  turned  oyw 
in  kind  to  such  trustees  are  fixed  by  §  48-d.  It  seems  that  a  Tnarahat  cannot 
act  as  a  receiver  in  bankruptcy.^ 

e.  Acooimts  of  marshals. — Marshals  are  required  to  aooount  for  their  fess 
in  bankruptcy  cases.  This  is  regulated  by  General  Order  XIX  whidi  leqnim 
no  comment^ 

It.  See  "Analogous  ProTiuons,''  <mte.  In  r»  Woodard  (D.  C,  N.  Ckr.),  2  in.  E 

IS.  ConypuB  Saakr.  Aet,  ||   ll-a,  IS-a;  R.  Wt,  95  Fed.  966;  In  re  Seott  (D.  GL,  K. 

Bqnity  Rules  XIII,  XV.  Gtf.),  S  Am.  B.  R.  e25,  M  Fed.  401;  b  n 

14.  See  Bankr.  Act,  §|  2(3),  S-e^  and  M.  Adams,  ete.  (D.  €.,  Od.),  4  Am.  B.  IL  iST, 


15.  U.  8.  R.,  {  829.  101  Fed.  216. 

16.  General  Order  X.  10.  Aet  of  May  28,  1896,  |  20. 

17h  In  re  Damon  (D.  C,  K.  T.),  6  Am.  20.  The  referee  Ma  a  aioillar  dot?.   Om* 

B.  R.  133,  104  Fed.  775.  eral  Qrdar  XXVI. 
la.  See  under  |  2  and  |  48-d.    See  alao 


8B0TI0N  riFTTTHREB 


DUnSS  OF  ATTORITBT-GEITBRAL. 

§  53.  Duties  of  Attomey-OeneraL— a  The  Attomey-Offlieral  shall 
annually  lay  before  congress  statistical  tables  showing  for  the  whole 
country,  and  by  States,  the  number  of  cases  during  the  year  of  volun- 
tary and  involuntary  bankruptcy ;  the  amount  of  the  property  of  the 
estates;  the  dividends  paid  and  the  expenses  of  administering  such 
estates;  and  such  other  like  information  as  he  may  deem  important. 


Cr^ii  wftwacM*     None. 


The  statistical  tables  required  by  this  section  will  be  found  in  the  annual 

reports  of  the  attorney-general  be^nning  with  that  of  1898.     The  statistics 

required  will  be  furnished  by  the  proper  officers  on  demand  by  the  attorney* 

general 
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8B0TION    FIFTT-rOUB. 


STATISTICS  OF  BANEItUPTCT  PROCBEDm GS. 

§  54.  Statistics  of  Bankruptcy  Proceedings. —  a  Officers  shall 
fonish  in  writing  and  transmit  by  mail  sudi  information  as  is 
within  their  knowledge,  and  as  may  be  shown  by  the  records  and 
papers  in  their  possession,  to  the  attorney-general,  for  statistical 
purposes,  within  ten  days  after  being  requested  by  him  to  do  so. 


Analogous  proTisions:     In  U.  S.:     R.  8.,  |  51S7B. 

In  Can.:    None. 

Crota-veforences:    To  the  law:    None. 


I.  STATISTICa 

These  reports  are  called  for  by  the  clerks  at  the  request  of  the  attonfly* 
general,  and  are  made  on  blanks  furnished  by  the  Dq)artmait  of  Jnsties. 
From  them  the  attorney-general's  annual  report,  required  by  section  58,  ii 
compiled.  He  can  also  ask  for  other  or  special  reports  from  all  the  distnets 
or  a  single  district.    There  are  no  recorded  cases  construing  this  section. 


SECTION  FIFTY-FIVE 


IfEBTDf OS  OF  CREDITORS. 

§  55.  Meetings  of  Oreditors. —  a  The  court  shall  cause  the  first 
meeting  of  the  creditors  of  a  bankrupt  to  be  held,  not  lees  than  ten 
nor  more  than  thirty  days  after  the  adjudication,  at  the  county  seat 
of  the  county  in  which  the  bankrupt  has  had  his  principal  place  of 
business,  resided,  or  had  his  domicile;  or  if  that  place  would  be 
manifestly  inconvenient  as  a  place  of  meeting  for  the  parties  in 
interest,  or  if  the  bankrupt  is  one  who  does  not  do  business,  reside  or 
have  his  domicile  within  the  United  States,  the  court  shall  fix  a 
place  for  the  meeting  which  is  the  most  convenient  for  parties  in 
interest.  If  such  meeting  should  by  any  mischance  not  be  held  within 
such  time,  the  court  shall  fix  the  date,  as  soon  as  may  be  thereafter, 
when  it  shall  be  held. 

b  At  the  first  meeting  of  creditors  the  judge  or  referee  shall  pre- 
side, and,  before  proceeding  with  the  other  business,  may  allow  or 
disallow  the  claims  of  creditors  there  presented,  and  may  publicly 
examine  the  bankrupt  or  cause  him  to  be  examined  at  the  instance  of 
any  creditor. 

c  The  creditors  shall  at  each  meeting  take  such  steps  as  may  be 
pertinent  and  necessary  for  the  promotion  of  the  best  interests  of 
the  estate  and  the  enforcement  of  this  act. 

d  A  meeting  of  creditors,  subsequent  to  the  first  one,  may  be  held 
at  any  time  and  place  when  all  the  creditors  who  have  secured  the 
allowance  of  their  claims  sign  a  written  consent  to  hold  a  meeting  at 
such  time  and  place. 

e  The  court  shall  call  a  meeting  of  creditors  whenever  one-fourth 
or  more  in  number  of  those  who  have  proven  their  claims  shall  file  a 
written  request  to  that  effect ;  if  such  request  is  signed  by  a  majority 
of  such  creditors,  which  number  represents  a  majority  in  amount  of 
such  claims,  and  contains  a  request  for  such  meeting  to  be  held  at  a 
designated  place,  the  court  shall  call  such  meeting  at  such  place 
within  thirty  days  after  the  date  of  the  filing  of  the  request, 

/  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed  a  final 
meeting  of  creditors  shall  be  ordered. 
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Aaalogont  proritioBs:  In  U.  a*.  Am  to  time  and  pUee  of  flnt  meeting.  Act  of  1867,  i  lU 
R.  S.,  §i  5010,  5032;  Act  of  1841,  i  7;  Act  of  1800,  §  6;  As  to  praBding  officer  at 
first  meeting.  Act  of  1867,  |  12,  R.  8.,  |  5033;  As  to  allowance  of  dalma  at  first  mnt^ 
ing,  see  Analogoua  Profiiione  under  Section  Fifty-^even,  po9t;  An  to  otiier  meetiiigi. 
Act  of  1867,  U  27,  28  R.  S..  SS  0002,  5003.  5008i.  Aa  to  tlie  final  meetingp^  Act  cf 
1867,  i  28,  R.  S.,  |§  6003,  5006. 

In  Bug.:  As  to  first  meeting,  Act  of  1883,  Schednle  I,  Rales  1-4;  As  to  sabseqneBt 
meetings.  Act  of  1883,  §  89  (2) ;  Act  of  1890,  t  18;  Act  of  1883,  Schedule  I,  Botoi 
5-7;  and.  generally,  as  to  meetings  of  creditors.  General  Rnles  249-257. 

In  Can.:    Act  of  1919,  g  42. 

Cmi-referenees:     To  the  law:     Adjudication  of  bankrnpti^,  wImb  to  %•  aude^  |  18«^ 
order  of  reference  to  referee  when  judge  ia  absent,  §  18-f,  g. 

Notice  of  meetings  of  creditors  to  be  given,  S  58. 

Proof  and  allowance  of  daims,  |  57. 

Who  entitled  to  vote  at  meetings  of  creditors,  |  56. 

Creditors  to  choose  trustee,  §  44;  «a  to  final  meetings  of  creditorsy  If  47-a(8),  6S. 
To  the  General  Orders:    Appointment  of  trustee  subject  to  approval  by  court,  XIIL 

If  no  creditor  appears  at  first  meeting,  no  trustee  appointed,  XV. 

Special  meetings  of  creditors,  court  may  call,  XXV. 
To  Official  Forma:    Kotioe  of  first  meeting  of  creditora,  Ko.  It. 

List  of  debts  proved  at  first  meeting,  Ko.  10. 

Appointment  of  trustee  by  creditors,  Ka  22;  order  that  no  troatee  be  appofaM 
Na27. 

Pietitian  for  meeting  to  consider  composition,  Na  60. 
See  Supplementary  Forma,  poet;  Hagar  and  Alexander's  Bankruptcy  Foma,  2d  Bi 


SYNOPSIS  OP  SECTION. 
MBBTIHOS    OF    OBMDrromM. 

I.  Scope  of  section,  764 
n.  First  meeting,  765 

a.  In  general,  765 

b.  Order  of  bueinesa;  proeedure^  766 
in.  Special  meetings,  766 

a.  In  general,  766 
h.  On  call  of  crediion^  767 
IV.  Final  meetings,  767 
a.  In  general,  767 


L  SCOPS  OF  SBCnOH. 

Scope  of  faction.-—  The  cross-references,  supra,  indicate  the  limited  scope  of 
the  section.  It  has  to  do  only  with  the  time  and  place  of  holding  the  fint 
meeting  of  creditors,  who  sluJl  preside,  and  what  in  general  may  be  done 
thereat,  the  calling  of  special  meetings  by  creditors,  and  when  final  meetings 
shall  be  held.  It  is  clearly  a  section  on  practice,  not  law,  a  distinction  ree^ 
nized  in  the  English  system  by  putting  the  corresponding  roles  of  pnietioe 
at  the  end  of  the  section  as  a  '^  schednle."  ^  The  procedure  nnder  S  55  is 
so  different  from  that  nnder  the  law  of  1867  *  as  to  make  the  cases  aod  sog- 

1.  See  Eng.  Aet  of  1888;  Schedule  L  Sl  Aet  of  1887,  H  11,  12,  B.  a,  ii  ^^ 

6032,  6088. 


i  66.] 
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gestions  under  that  law  of  little  value.  It  will  be  observed,  however,  that 
then  the  place  and  time  of  meeting  could  be  arbitrarily  fixed,  and  there  were 
usually  three  stated  meetings,'  while,  save  for  meetings  called  specially,  there 
<!an  now  be  but  two. 


n.  FIRST  HEEnilO. 

a.  In  general.—  Subsection  a  makes  it  the  duty  of  the  court  to  cause  the 
first  meeting  of  the  creditors  to  be  held  as  therein  provided.  It  is  the  practice 
for  the  referee  to  call  the  first  meeting  upon  the  order  of  reference  having 
been  submitted  to  him  after  an  adjudication.^  On  receipt  from  the  clerk  of 
an  order  of  reference,^  the  referee  forthwith  calls  a  first  meeting,®  setting  the 
time,  ^^not  less  than  ten  nor  more  than  thirty  days  after  the  adjudication,'^ 
and  the  place  ^^  at  the  county  seat  of  the  county  in  which  the  bankrupt  has  had 
his  principal  place  of  business,  resided  or  has  his  domicile."  These  provisions 
are,  in  effect,  directory ;  for,  by  subsequent  clauses,  the  time  may  be  somewhat 
indefinitely  lengthened,  and,  if,  as  is  often  the  case,  the  county  seat  is  ^^  mani- 
festly inconvenient  as  a  place  of  meeting  for  the  parties  in  interest,"  another 
place  may  be  selected*  The  first  meeting  of  creditors  cannot  be  had  until 
after  adjudication^  The  practice  of  keeping  first  meetings  alive  by  successive 
eontinuances  is  general,  and  to  be  recommended;'  it  saves  delay  and  expense 
in  calling  creditors  together  to  consider  special  matters.  Indeed,  through  the 
use  of  short  notices,  addressed  to  and  served  on  the  creditors  or  attorneys  who 
have  appeared,  it  often  alone  makes  prompt  action  possible.  That  all  meetings 
should  be  held  in  court-rooms  and  on  regular  days  and  at  regular  hours,'  and 
be  conducted  with  dispatch,  dignity  and  impartiality  on  the  part  of  the  pre- 
siding officer,  in  short,  as  a  court  of  justice,  seems  to  be  the  purpose  of  the 
etatute.^ 

b.  Order  of  basmess;  procedure. —  Subsection  6  provides  that  the  referee,  or, 
if  there  has  been  no  reference,  the  judge,  must  preside  at  all  first  meetings. 
The  following  order  of  business  is  suggested  :^^ 

1.  Call  for  and  noting  of  appearances  in  person  or  by  powers  of  attorney. 

2.  Application  for  ex  parte  amendments. 
8.  Allowance  or  disallowance  of  daims. 

4.  Election  of  trustee,  and  fixing  of  amount  of  bond. 
6.  Examination  of  the  bankrupt. 

6.  Miscellaneous  motions,  orders  and  instruetioiL 

7.  Continuance  to  a  place,  day  and  hour  certain. 

This  order  will  often  be  changed,  as,  where  there  has  been  a  receiver,^  who 
should  report  as  soon  as  the  creditors  entitled  to  vote  are  ascertained  or  where 


a.  Act  of  1867,  II  27,  28. 

4.  Official  Form,  Ko.  18,  prescribefl  the 
fonxr  of  the  notice  to  be  given  to  creditors  of 
the  fint  meeting  and  is  to  be  signed  by  the 
referee.  See  also  Am.  B.  R.  Dig.,  ||  313-316, 
671. 

6.  Bankr.  Act,  {  IS-f-g.  See  also  ^ere 
the  referee  makes  the  adjtidication,  |  89(1). 

a.  This  is  usually  done  by  the  entry  of 
the  fact  in  his  reoora  book,  though  a  formal 
order  may  be  drawn  and  signed.  As  to 
the  method  of  giving  notice,  see  Bankr.  Act, 
§  68. 

7.  Li  n  Back  Bay  Automobile  Co.  (D.  C, 


Mass.),  19  Am.  B.  R.  836,  168  Fed.  879,  rerg. 
19  Am.  B.  R.  38. 

8.  Compare  In  re  Norton,  Fed.  Cas.  10,348; 
In  re  Fbelps,  Fed.  Cas.  11,071. 

9.  In  re  Eagles  (D.  C,  K.  Car.),  3  Am. 
B.  R.  733,  99  Fed.  696. 

10.  Compare  In  re  Merchants'  Ins.  Co., 
Fed.  Cas.  9,442. 

11.  See  also  1  N.  B.  N.  112,  113;  Ruka 
1,  6,  6,  8,  9. 

Opening  and  cosdnctiiic  meeting.— fies 
In  re  Eagles  and  Crisp  (D.  C,  N.  Oar.),  8 
Am.  B.  R.  733,  99  Fed.  896. 

18.  Consult  Section  Two  of  this  woric 
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the  appointment  of  appraisers^  is  necessaiy,  an  order  of  business  which  should 
follow  the  appointment  of  a  trustee.  Appearances  may  be  either  in  person 
or  by  attorney ;  if  the  latter^  by  an  attorney  or  counselor  authorized  to  practice 
in  the  circuit  or  district  court. ^^  Subsection  h  also  provides  that  the  judge 
or  referee  shall,  before  proceeding  with  the  other  business,  allow  or  di»Edlow 
claims  and  conduct  an  examination  of  the  bankrupt.  This  is  evidently  for 
the  purpose  of  determining  the  right  pi  creditors  to  vote.  The  bankrupt  maj 
be  required  to  attend  the  first  meeting  and  submit  to  an  examination  for  the 
purpose  of  aiding  the  court  in  ascertaining  who  are  creditors.^  The  proof 
and  allowance  of  claims  is  especially  provided  for  under  §  57,  to  whidi 
reference  should  be  made  in  Uiis  connection.  A  creditor  included  in  the 
schedules,  whose  identity  is  established  satisfactorily  to  the  referee,  is  entitled 
to  an  opportunity  to  examine  the  bankrupt  before  he  decides  to  become  a  par^ 
to  the  proceeding.^*  Where  claims  are  objected  to,  they  should,  as  far  as 
possible,  be  heard  summarily  on  an  oral  motion  to  reject — the  mere  filing 
usually  amounts  to  an  allowance^^  —  and  their  right  to  vote  determined.  Only 
when  clearly  fictitious  or  preferential,  should  this  right  be  denied  them.^ 
The  determination  of  a  referee  as  to  the  allowance  or  disallowance  of  a  daim 
presented  at  such  a  meeting  is  a  judicial  act  which  cannot  be  reviewed,  revised 
or  reversed  by  a  State  court.^  Other  general  regulations  as  to  papers  and 
practice  will  be  found  in  General  Order  IV.  The  cross^referanoes^  antej  to 
other  sections  and  general  orders,  should  be  read  in  anticipation  of  a  first 
meeting  of  creditors.  The  very  broad  range  that  business  at  meetings  of 
creditors  may  take  is  indicated  by  subsection  e. 

m.  SPECIAL  MEETINGS. 

a.  In  general. —  While  this  section  provides  only  for  first  and  final  meetinn 
in  each  case,  special  meetro^  can  be  called  and  held  for  a  variety  of  pnrpoae^ 


in  each  case^  special  meetrogs 

18.  See  diseasdcm  imder  8eetl<m  Btmaty 
of  thie  work. 

14.  General  Order  IV. 

15.  Bankr.  Act,  |  7  (1)  (S),  and  diaew 
aioB  thereunder. 

16.  Examiiiatioii  of  iMmkrvpt  by  creditOT 
before  proving  daim. — ^A  creditor  who  baa 
not  filed  a  daim  le  privileged  to  examine 
the  bankrupt,  In  order  to  see  if  it  is  worth 
while  BO  to  do.  In  re  Walker  (D.  C,  K. 
Dak.),  3  Am.  B.  R.  36,  96  Fed.  650;  In  re 
Jehu  (D.  C,  Iowa),  2  Am.  B.  R.  498,  94 
Fed.  638,  the  court  said:  "The  creditors 
may  properly  dedine  to  incur  i^e  expense  of 
proving  their  daims  until  it  appears  that 
some  good  will  result  from  so  doing.  The 
referee  should  be  satisfied  that  the  party 
applying  for  the  order  is  in  fact  a  creditor 
or  the  bankrupt;  but,  if  this  fact  be  shown, 
no  good  reason  exists  why  the  examination 
should  not  be  had,  even  though  the  creditor 
may  not  have  prov^  his  daim  in  aet  form." 

Examination  at  adjourned  meeting. — 
WLere  a  bankrupt,  in  Ma  achedules,  di^nrs 
the  bar  of  the  statute  of  limitations  as  a 
defense  to  a  particular  provable  dd>t,  the 
creditor,  who  nad  not  filed  proof  of  daim, 
is  entitled  to  examine  the  bankrupt,  at  an 
adjourned  meeting  of  the  creditors,  in  order 
to  determine  whether  he  will  take  an  aflirm- 
ative  part   in    the  bankruptcy  proceedings. 


althou^  a  rule  of  oourt  remiirea  a  creditor 
to  file  a  formal  daim  with  tke  referee  before 
any  examination.  In  re  Kufller  (D.  O.,  N. 
Y.),  18  Am.  B.  R.  687,  166  Fed.  1018. 

17.  In  re  Summer  (D.  C,  K.  Y.;,  4  Am. 
B.  R.  123,  101  Fed.  224.  Claims  ao  filad 
may,  however,  be  objected  to  and  allowaaea 
tLue  postponed.    See  Bankr.  Act,  |  67-4. 

18.  See  Bankr.  Act,  i  66. 

19.  Clendening  ▼.  Red  River  Yall^  Nat 
Bank  (Sup.  Ct.,  K.  Dak.),  11  Am.  B.  k  246. 
94  N.  W.  901. 

When  the  referee  acta  instead  of  the  judge, 
his  duties  are  judidal  in  their  nature 
and  he  ia  to  pass  upon  audi  questioBs  •• 
'  av  arise  in  earrying  forward  tlie  object* 
and  purposea  of  uie  meeting,  (n  re  Me- 
Gill  (C.  C.  A.,  6th  Cir.),  6Am.  B.  R.  15S. 
106  Fed.   67. 

20.  Bankr.  Act.  |  44;  General  Order  XXV. 
Subsections  d  and  e  provide  the  meCliod 

of  calling  such  ueetlnga.  When  aO  tte 
creditors  whose  daims  Jhave  been  aDotred 
agree  in  writing  that  sudi  a  meeting  shall 
be  hdd,  it  may  be  hdd  at  any  time  or  place 
agreed  upon.  The  court  ia  reonired  to  eaU 
such  a  meeting  when  one-fourdi  or  more  ia 
number  of  those  "who  have  proven  their 
daims  **  shall  file  a  written  request  to  tl»t 
effect. 
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The  phrase  ''  special  meeting  "  occurs  only  in  General  Order  XXY .  Special 
meetings  are  usually  called  to  consider  proposed  sales  of  property,  or  the  com- 
promises of  controversies,  or  for  the  declaration  and  payment  of  dividends.^ 
'^ Proven"  does  not  necessarily  mean  ^'obtained  the  allowance"  of  their 
claims.^  It  seems  that  '^whenever"  in  subdivision  e  means  ^^ whenever  after 
the  first  meeting"  previously  provided  for  in  subdivision  aJ^  The  creditors 
can  onlv  take  such  steps  at  the  special  meeting  as  will  tend  to  the  promotion 
of  the  best  interests  of  the  estate.^  Almost  invariably  the  referee  presides 
over  such  meetings,  though  this  is  not  necessary,  as  at  first  meetings.'^ 

b.  On  call  of  creditors. — Creditors'  meetings,  after  the  first,  whfie  always 
called  by  the  referee,  are  usually  the  result  of  a  report  or  a  petition  filed,  or 
motion  made,  by  the  trustee.  Subdivisions  d  and  e  provide  a  means  to  call 
the  creditors  together,  if  the  trustee  will  not  act,  or  the  referee  refuses  to  order 
the  meeting.  The  former  of  these  subsections  seems,  however,  in  conflict  with 
§  68-a,  and  its  value  or  validity  has  not  yet  been  determined.  The  poliq^  of 
the  law  seems  to  be  to  give  all  creditors  the  absolute  right  to  ten  days'  notice 
of  all  important  steps,  nay,  even  of  all  "  meetings  of  creditors."  ^  The  practice 
on  the  call  of  a  creditors'  meeting  by  written  request  of  a  majority  in  number 
and  amount  of  claims  proven  is  sufficiently  explained  in  the  statute.*^ 

IV.    FINAL  MEETINGS. 

a.  In  general. — Final  meetings  must  be  ordered  when  "the  affairs  of  the 
estate"  are  ready  to  be  closed.^  This  seems  to  imply  that  there  need  be  no 
final  meeting  unless  there  is  an  estate.  Where  there  are  dividends  for  cred- 
itors a  final  meeting,  as  distinguished  from  a  first  meeting,  must,  since  the 
proviso  clauses  added  to  §  65-b,  be  held.^  The  safer  practice  is  to  hold  such 
a  final  meeting  even  in  no-asset  cases.  It  should  be  called  as  soon  as  the 
trustee's  final  report  is  filed.^  Creditors  must  also  have  the  usual  notice  of 
the  filing  of  a  trustee's  final  account.'* 


81.  Matter  of  Cutler  k  John  (D.  C,  N. 
Car.),  36  Am.  B.  R.  420,  228  Fed.  771,  hold- 
ing that  where  it  appears  that  the  bankrupt 
owns  property  subject  to  valid  liens,  the 
referee  may,  if  in  his  judgment  it  is  advis- 
able, call  a  meeting  of  the  creditors  in  order 
that  tiiey  may  be  heard  before  action  ui 
taken  subjecting  the  estate  to  possible  cost 
and  expense  in  the  administration  of  8u<;h 
property.  In  re  Meadows,  WilliamB  k  Co. 
(D.  C,  N.  Y.),  25  Am.  B.  R.  100,  181  Fed. 
911  (meeting  to  consider  proposed  com- 
promise of  action  by  trustee).  For  a  sug- 
gested practice,  resulting  in  combining  three 
or  four  special  meetings  in  one,  see  imder 
i  58  of  this  work,  post, 

aa.  In  re  Back  Bay  Automobile  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  835,  158  Fed.  679,  revg. 
19  Am.  B.  R.  33. 

28.  In  re  Back  Bay  Automobile  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  835,  158  Fed.  679,  revg. 
19  Am.  B.  R.  33. 

M.  In  re  Meadows,  Williams  k  Co.  (D.  C, 
N.  Y.),  26  Am.  B.  R.  100,  181  Fed  911. 

M.  Frequently,  however,  the  trustee  pre- 


sides over  meetings  to  consider  the  sale  of 
property. 

S6.  See  Bankr.  Act,  §  68-a (3).  Compare 
In  re  Stoever  (D.  C,  Pa.),  6  Am.  B.  R.  26'', 
106  Fed.  356;  Matter  of  Cutler  k  John  (D. 
C,  N.  Car.),  36  Am.  B.  R.  420,  228  Ffed.  771. 
citing  text. 

27.  See  subsection  e  of  this  section. 

28.  In  re  Sarah  Michel   (D.  C,  Wifl.),  1 
Am.  B.  R.  665,  95  Fed.  803. 

Kotlce.— An  order  dosing  an  estate  without 
giving  ten  days  notice  of  the  final  meeting  of 
the  creditors  for  that  purpose  Is  a  nullity. 
Matter  of  Levy  (D.  C,  Pa.),  44  Am.  B,  R.  248, 
201  Fed.  432. 

29.  A  meeting  for  the  deelaration  of  a  divi- 
dend should  be  combined  with  that  for  the 
payment  of  the  dividend  so  declared,  and,  if 
there  is  to  be  but  one  dividend,  the  final  meet- 
ing can  and  shovQd,  in  proper  cases,  be  com- 
bined with  such  dividend  meetings.  In  re 
Marshall  N.  Smith  (Bef.,  N.  Y.),  2  Am.  B.  R. 
648. 

80.  Bankr.  Act,  |  47-a(8).  See  also  for  the 
necessity  of  a  supplemental  report  of  distri- 
bution by  the  trustee,  discussion  under  Sec- 
tion    Forty-seven     of     this     work,     sub-title, 

'Trustee's  Supplemental  Report.** 

81.  Bankr.  Act,  S  58-a(6). 
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VOTERS  AT  MEinnNOS  OF  CSEDTTORS. 

§  56.  Voters  at  Meetings  of  Creditors.— a  Oeditors  shall  pass  upon 
matters  submitted  to  them  at  their  mueetings  by  a  majority  vx)te  in 
nmnber  and  amount  of  claims  of  all  creditors  whose  claims  have  been 
allowed  and  are  present,  except  as  herein  otherwise  provided. 

h  Creditors  holding  claims  which  are  secured  or  have  priority  shall 
not,  in  respect  to  such  claims,  be  entitled  to  vote  at  creditors'  meet- 
ings, nor  shall  such  claims  be  ooimted  in  computing  either  the  nmn- 
ber of  creditors  or  the  amoimt  of  their  claims^  unless  the  amounts  of 
such  claims  exceed  the  values  of  such  securities  or  priorities^,  and  then 
only  for  such  excess.  

AaalofQu  piOYisioiii:    In  U.  8.:    As  to  Totera,  menll^,  Aek  «f  18S7,  I  13,  K.  8.,  |  6034; 
As  to  preferred  creditors.  Act  of  1867,  |  18,  R.  S.,  S  3035. 
In  En|^:    As  to  voters,  generally,  Act  of  1883,  Schedule  I,  Roles  8-10,  14;  As  to  Toting 
by  proxy,  Act  of  1883,  Schedule  I,  Rules  15,  17,  19,  21;  Act  of  189a  |  32,  General 
Rules  245-248. 
In  Can.:    Act  of  1919,  |  42. 

Cloas-references:     To  the  law:     Creditor,  term  defined,  |  1(9);  secured  efeditoiit  Um 
defined,  |  1(23). 
Meeting  of  creditors;  first  meeting;   other  meetings,  hov  eaUed,  I  56. 
Proof  and  allowance  of  claims,  |  57;  provahle  debts,  i  63. 
Preferences,  what  constitute,  |  60;  d^ts  entitled  to  priority,  |  64-ft»  b. 
Te  the  Geoetal  Oidera:    Appearanoea  by  attorn^,  IV. 
Proof  of  claimS)  procedure,  XXI. 
Special  meetings  of  creditors,  XXV. 
To  the  Official  Forma:    List  of  debts  profved  at  flrat  meeting,  No.  10. 

General  letter  of  attorney  in  fact;  apecial  letter  of  attorney  in  fael,  Kos.  S9|  tL 
Appointment  of  trustee  by  creditors.  No.  22;  by  referee,  Na  23. 
See  also  Supplemental^  Fonna,  poit;  Hagar  and  AlfizandeE'a  Baakrnpt^  FooMr 
2d  Ed.  
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L  IN  GENEBAL. 

a.  ComparatiTe  legislation. —  The  English  statute  regulates  voting  at  ciediton^ 
meetings  with  great  particularity,^  and  proxy  voting  at  such  meetings  is  so 
restricted  as  to  make  impossible  many  of  the  evils  complained  of  under  previous 
statutes.  Valuable  suggestions  as  to  their  orderly  conduct  will,  therefore^  be 
found  in  the  English  law  and  general  rules.  Our  law  of  1867  was  not,  in 
this  particular,  essentially  different  from  that  of  1898.  Creditors  then  took 
miction  by  a  majority  in  number  and  amount,  though  all  claims  proven  were 
counted,  whether  pr^ent  or  represented  or  not ;'  the  voting  of  secured  creditors 
was  prohibited,  not  by  statute,  but  by  the  courts.  The  Canadian  statute,  like 
the  English  statute,  deals  with  meetings  of  creditors  in  considerable  detail.^ 

b.  Soqie  of  section. —  The  present  law,  in  effect,  gives  voting  power  only 
to  creditors  holding  claims  neither  preferred  nor  secured  nor  entitled  to 
priority,  which  have  been  allowed  and  are  present;  and  declares  that  a 
majority  shall  consist  in  the  concurrence  of  the  larger  amount  as  to  dollars 
and  the  larger  number  as  to  individuals. 

c.  Election  of  tnutees.^ — (l)  In  gensbal. —  In  general,  the  election  of  trus- 
tee should  take  place  at  the  time  and  place  fixed  in  the  notice,  and  objections, 
technical  in  their  nature,  or  motions  manifestly  for  the  purpose  of  delay,  will 
usually  be  d^ed.  It  is  to  be  regretted  that  the  prevailing  tendency  is  to 
construe  the  law  and  general  orders  technically.^  A  broad,  perhaps,  rather, 
a  shrewd  discretion,  seems  a  rule  more  in  harmony  with  the  purpose  of  the 
statute — that  ^'the  creditors  of  a  bankrupt  estate  shall  .  .  .  appoint"  the 
trustee.  In  the  nature  of  things,  all  creditors  who  entitle  themselves  to  vote 
before  the  result  is  announced,  should  be  counted ;  conversely,  no  others  should.* 
It  has  been  held  that  provisional  allowances  or  disallowances  may  be  made  in 
proper  cases  to  permit  the  prompt  selection  of  a  trustee,®  and  this  may  be  per- 
missible where  the  only  other  possible  course  would  be  to  postpone  the  election 
of  a  trustee  until  intricate  questions  of  law  and  fact  pertaining  to  the  claim 
were  determined.' 

(2)  PosTPONSHSNT  OF  ELECTION. — If  possiblc,  there  should  be  no  post- 
ponement of  an  election  of  trustee,"  but  a  referee  may,  in  his  discretion. 


1.  See  "Analogous  Proyialona,"  ante. 
t.  Act  of  1867,  I  13,  R.  S.,  |  COSi. 
Sa.  Can.  Bankr.  Act,  1919,  |  42. 

5.  See  Am.  B.  B.  Dig..  ||  312-31{(,  and  dis- 
•cuaaion  under  |  44,  which  should  always  be 
construed  with  this  section. 

4.  See  footnotes  47  and  48,  poet.  Compare, 
howerer.  In  re  Henschel  (C.  C.  A.,  2d  Cir.),  7 
Am.  B.  B.  602,  118  Fed.  448;  In  re  Sugenhelmer 
<D.  C  M.  T.),  1  Am.  B.  B.  426,  91  Fed.  744. 

6.  In  re  Lake  Superior,  etc.,  Co.,  Fed.  Cas. 
°7  997. 

'•.in  re  Malino  (D.  C,  N.  Y.),  8  Am.  B.  R. 
200,  118  Fed.  368.  But  compare  In  re  Columbia 
Iron  Works  (D.  C,  Mich.),  14  Am.  B.  B.  630,  142 
Fed.  242. 

1.  Postponement  nntll  determlnatloB  of  qiMS- 
ilea  of  preferenoe. — ^Where  the  referee,  after 
twice  adjourning  the  election  of  trustee  and 
affording  an  opportunity  to  creditors  to  ex- 
amine the  bankrupt  in  support  of  their  objec- 
tion that  a  certain  creditor  was  not  entitled  to 
▼ote  for  trustee  unless  it  surrendered  a  pref- 
erence alleged  to  have  been  received  by  It,  finds 
from    the   evidence   adduced    that    the    alleged 

S reference  had  not  been  established,   no  error 
I  committed  in  refusing  to  postpone  the  elec- 
tion of  trustee  until  the  final  determination  of 
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the  queblion  of  preference  and  permitUnff  tbm 
creditor  to  vote.  In  re  Milne  (D.  C,  N.  Y.)»  SO 
Am.  B.  It.  248,  169  Fed.  280. 

8.  In  re  Ricliards  (D.  C,  N.  Y.),  4  Am.  B. 
R.  C31,  103  Fed.  849.  See  also  In  re  Hen- 
schel (C.  C.  A.,  2d  Cir.),  7  Am.  B.  R.  662,  113 
Fed.  433. 

Postponement  to  bring  in  otber  creditors.— > 
Where,  at  the  time  stated  for  the  election  of 
a  trustee,  a  majority  in  number  of  the  cred- 
itors are  ready  and  opposed  to  delay,  but  a 
minority  requested  a  postponement  of  an 
hour  in  order  that  others  favorable  to  their 
candidate  might  be  present,  the  referee  waa 
jostifled  in  denying  the  postponement,  no 
good  reason  therefor  being  shown.  Matter 
of  Grat  (D.  C,  Mass.),  36  Am.  B.  R.  524, 
228  Fed.  925. 

An  adjottxnment  (m  the  gzoiind  of  surprise 
will  not  be  granted  where  the  Rurprise  relied 
upon  is  not  as  to  a  fact,  but  arises  from 
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adjourn  a  first  meeting  of  creditors  for  a  few  hours  in  order  that  daims  may 
be  presented  and  allowed,^  or  that  the  creditors  may  compose  their  differences 
in  the  case  of  a  no^hoice  vote.**^  If  there  is  a  postponement,  all  claims  proyen 
in  the  interval  have  the  same  rights  as  those  previously  allowed.  When,  after 
the  first  meeting,  proper  amendments  are  granted  bringing  in  new  creditors, 
such  creditors,  it  seems,  may,  if  it  appears  tiiat  their  votes  would  have  changed 
the  residt,  petition  for  a  new  election  and,  if  successful  thereat,  oust  the 
elected  trustee.*^  The  referee's  power  to  approve  or  disapprove  has  already 
been  considered." 

n.  VOTES  BY  CSEDITOSS. 

a.  Majority  in  number  and  amount. —  Subsection  a  provides  that  creditors 
shall  pass  upon  all  matters  submitted  to  them  by  a  majority  vote  ^*  in  number 
and  amount  of  claims  of  all  creditors  whose  claims  have  been  allowed  and  are 
present.''  All  questions  duly  submitted  at  a  meeting  must  depend  upon  such 
a  majority  vote  for  their  determination."  Nor  is  it  necessary  that  there  be  any 
definite  quorum,  as  in  England ;  one  creditors  present  or  duly  represented  and 
entitled  to  vote  may  choose  a  trustee."  The  meaning  of  "present"  has 
been  somewhat  discussed.  The  better  opinion  is  that,  if  excluded  from  Toting 
for  any  reason,  a  creditor,  though  actually  present,  is  not  present  for  the 
purpose  of  ascertaining  the  total  of  claims."  A  partnership  creditor  can  be 
counted  only  as  a  single  individual." 

b.  Who  entitled  to  vote. — (1)  In  general. —  Creditors  only  are  oititled  to 
vote.*^    Creditors  may  appear  and  vote  personally,  or  by  attorney  or  proxy 

overaght  of  a  provision  of  law  as  to  the  cor- 
rect execution  of  a  letter  of  attorney.  In 
re  Finlay  (D.  C,  N.  Y.),  3  Am.  B.  K.  738, 
104  Fed.  675. 

9.  Matter  of  Hosenfeld-Goldman  Co.,  (D. 
C.,  Mass.),  36  Am.  B.  R.  620,  228  Fed.  921. 

10.  When  postponement  permitted. —  But 
where  the  vote  for  trustee  results  in  no 
choice,  the  unanimous  request  of  the  cred- 
itors for  an  adjournment  of  the  meeting  for 
twenty-four  hours  to  enable  them  to  compose 
their  differences,  if  possible,  should  be 
granted,  and  the  appointment  of  a  trustee 
by  the  referee  after  denying  such  request 
will  be  set  aside  and  an  election  ordered. 
In  re  Nice  and  Schreiber  (D.  C,  Pa.),  10  Am. 
B.  R.  639,  123  Fed.  987. 

11.  In  re  Perry,  Fed.  Cas.  10,998;  In  re 
Ratcliffe,  Fed.  Cas.  11,578;  In  re  Morgen- 
thaL  Fed.  Oas.  9,813. 

la.  See  pp.  704-708,  ante.  Compare  also 
generally,  §9  44  and  55. 

13  Majority  in  number  and  amount  con- 
trols, Bollman  v.  Tobin  (C.  C.  A.,  8th  Qr.), 
38  Am.  B.  R.  504.  In  this  case  the  court 
said:  "At  these  meetings  a  majority  of  the 
general  creditors  in  number  and  amount 
controls.  See  sections  55  and  58  of  the 
Bankruptcy  Act,  and  Qeneral  Order  No.  13. 
In  re  L«wensohn  (D.  C,  N.  Y.),  3  Am.  B.  R. 
299,  98  Fed.  576;  In  re  McGill  (C.  C.  A.,  6th 
an),  5  Am.  B.  R.  155,  106  Fed.  57.  The 
courts  have  uniformly  enforced  these  dis- 
tinctive features  of  the  law.  It  is  true  that 
the  administration  of  the  estate  Is  by  the 
court  and  not  by  creditors,  but  on  questions 
of  general  business  policy^  the  wishes  of  a 


majority  of  the  creditors  ong^t  not  to  be 
disregarded  except  for  good  cause  arising  out 
of  some  special  feature  affecting  the  par- 
ticular estate.  If  the  majority  seeks  a  fac- 
tional advantage  to  ^e  injury  of  the 
minority,  it  is  the  duty  of  the  court  to  inter- 
fere and  protect  the  rights  of  all.  But  v* 
long  as  the  majority  sedEs  no  sdvantage  ex- 
cept such  as  will  accrue  to  the  benefit  of  ali 
creditors,  their  judgment  should  prevail,  un- 
less the  circumstances  are  quite  exeeptioKud.** 

Appointment  of  trustee. — ^Tlils  icetloa  does 
not  operate  to  prevent  a  referee  from  appotnt> 
ing  as  a  trustee  a  person  who  failed  of  Section 
by  the  creditors  because  he  did  not  receive  the 
votes  of  a  majority  in  number  of  creditors  and 
amonnt  of  claims.  Matter  of  F.  A  D.  Co.  (C. 
C.  A.,  2d  dr.),  89  Am.  B.  B.  87S,  242  Fed.  m 

14.  In  re  Mackellar  (D.  C,  Pa.),  8  Am.  B.  B. 
<M0,  116  Fed.  547;  In  re  Haynes.  Fed.  Gas.  dvaOA. 
Compare  Matter  of  Continental  BnildinK  and 
Loan  Assoc.  (D.  C,  CaL),  36  Am.  B.  B.  412. 

16.  Creditors;       wlieii       '^reseBt.'*— Creditors 

whose  claims  have  been  allowed  are  not  pmocnt 
at  a  meetinfiT  within  the  meaning  of  eeetloa 
56-a  of  the  bankrupt  act,  wh«i  they  are  not 
permitted  to  participate  in  its  proceedij 
.  .  .  The  meaning  of  the  danse  is  to  vest  tae 
power  of  creditors  in  those  who  are  present. 
and  not  allow  the  proceedings  to  be  delayed  by 
the  absence  of  those  creditors  who  do  not  take 
sufficient  interest  to  participate;  but  It  is  not 
its  meaning  to  treat  those  as  present  who  are 
excluded  from  voting  by  the  referee.  In  re 
Henschel  (C.  C.  A.,  2d  dr.),  7  Am.  B.  B.  ttS. 
lis  Fed.  44S,  revg.  s.  c.  (Bef.,  N.  T.).  6  Ans.  B 
R.  26,  and  (D.  C,  N.  Y.),  6  Am.  R  B.  »S,  16» 
Fed.  861. 

16.  In  re  Purvis,  Fed.  Css.  ll,476w 
11.  Bankr.    Act,    i    1(6),    defines    tbe    term 
"creditor.**     See   also  Am.'B.   B.   Dig.,   |   SU. 
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will  hereafter  appear.  ^^  Relatives  and  friends  of  tlie  bankrupt  who  are  legiti- 
mate creditors  must  be  permitted  to  vote  like  other  creditors.^  A  member 
of  a  partnership  or  an  officer  of  a  corporation,  presenting  a  proof  of  debt, 
should  be  allowed  to  vote,^  though  if  represented  by  an  attorney,  the  former 
must  show  the  attomcrf's  authority  to  act,^  and  the  mere  fact  that  a  claimant 
is  a  director  and  stockholder  of  a  bankrupt  corporation  does  not,  in  the  absence 
of  collusion  or  improper  influence,  disqualify  him  from  voting  for  a  trustee." 
The  shareholders  in  a  building  and  loan  association  are  creditors  entitled  to 
vote  for  trustee  upon  the  bankruptcy  of  the  association."  A  receiver  in  a 
State  court  appointed  in  an  action  by  a  corporation  against  a  delinquent 
stockholder  may  be  deemed  a  '' creditor"  of  such  stockholder  within  the 
meaning  of  this  section.^  Creditors  sometimes  appear  specially,  so  as  to 
assert  title  to  goods  sold  on  consignment,  or  to  save  their  rights  by  having 
objections  to  the  jurisdiction  noted;  but  these  are  not  creditors  in  the  sense 
used  in  this  section.  That  the  creditors  of  a  partnership,  as  distinguished  from 
the  creditors  of  an  individual,  are  the  only  voters  on  matters  involving  the 
administration  of  partnership  estates,  seems  to  follow  by  analogy  from  §  5-b." 
(2)  Pboof  Ain>  Ai-LOWANCB  OP  cuLiM. —  A  Creditor  cannot  vote  until 
his  claim  has  not  only  been  "proved,""  which  means  the  mere  verification  of 
it  in  accordance  with  the  law  and  one  of  the  forms  prescribed  by  the  Supreme 
Court,  but  also  "  allowed,"  ^'^  which  meaiis  the  filing  of  such  proved  daim^ 
without  objection,  with  the  proper  referee.  Even  if  filed,  it  seems  that  the 
referee  has  the  right  to  determine  its  voting  power,  if  the  same  is  called  in 
question.^®     The  mere  filing  of  objection  will  not,  however,  be  sufficient  to 


IS.   General  Order  IV.     See  Bankr.  Act, 

«  1(9). 

19.  Matter  of  Rothleder  (D.  C,  N.  Y.),  87 

Am.  B.  R.  116,  292  Fed.  398. 

90.  The  niannging  officers  of  a  bankrupt 
eornoraticm  may  vote,  if  th^  are  Umanae 
ereaitors.  In  re  Northexn  Iron  €o.«  Fed. 
Cae.  10,322,  14  N.  B.  R.  356. 

An  <^ficer  of  a  bankrupt  corporation  and 
its  attorney  are  entitled  to  vote  for  trustee 
en  any  allowed  claims  of  their  own  and  may 
not  be  summarily  deprived  of  that  right  on 
the    ground    of    interference    of    bankrupt's 

offloere  with  appointment  of  trustee.  In  re 
Day  &  Co.  (C.  C.  A.,  2d  Oir.),  24  Am.  B.  R. 
252,  178  Fed.  646,  affg.  28  Am.  B.  R.  66,  174 
Fed.  164. 

91.  Compare  In  re  Finlay  (D.  C,  N.  Y.), 
3  Am.  B.  R.  738,  l(f4  Fed.  675. 

99.  In  re  Stradley  ft  Co.  (D.  C,  Ala.),  26 
Am.  B.  R.  149,  187  Fed.  285. 

98.  Merchants'  National  Bank  v.  Conti- 
nental Bldg.  ft  Loan  Association  (C.  C.  A., 
9th  dr.),  37  Am.  B.  R.  439,  232  Fed.  828. 

91.  Dight  V.  Chapman,  12  Am.  B.  R.  748, 
44  Greg.  266,  76  P.  686,  citing  Collier  on 
Bankruptcy  (3d  ed.),  p.  304. 

99.  In  re  Beck  (D.  C,  Mass.),  6  Am.  B. 
R.  664,  110  Fed.  140,  holding  that  in  ease  of 
the  separate  bankruptcy  of  one  member  of 
a  partnership,  his  indiyidual  creditors  are 
entitled  to  vote  for  trustee,  though  al)  the 
asoets  belong  to  the  partnership,  and  there 
It  but  one  Joint  creditor;  In  re  Pnrfte,  Fed. 


Caa.  11,476,  1  N.  B.  R.  168,  holding  that  one 
of  several  joint  creditors,  who  are  not  part- 
ners, cannot  vote  without  the  consent  of  the 
others. 

96.  Compare  Bankr.  Act,  i  67-a;  In  re 
Walker  (D.  C,  N.  Dak.),  8  Am.  B.  R.  36,  96. 
Fed.   660. 

t7.  See  Bankr.  Act,  i  67-b ;  In  re  Eagles  (D. 
C,  N.  Car.),  8  Am.  B.  B.  788,  99  Fed.  696; 
Clendenlng  t.  National  Bank  (Sup.  Ct.,  N. 
Dak.),  U  Am.  B.  R.  246,  94  N.  W.  901;  In  re 
Henschel  (C.  C.  A,  2d  Cir.),  7  Am.  B.  R.  662, 
113  Fed.  448;  Matter  of  Pan-American  Match 
Co.  (D.  C,  Mass.),  89  Am.  B.  R.  806,  242  Fed. 
995. 

96.  Detezmiaation  of  Talidity  of  daims. — 
If,  at  a  meeting  for  the  election  of  a  truetee, 
objectiona  are  made  to  a  daim,  the  referee 
has  either  to  disfranchise  the  claim  or  go 
forward  and  ascertain  in  a  summary  manner 
whether  or  not  the  claim  ought  to  he  voted 
upon,  and  hie  decision  ought  not  to  be  set 
aside,  unices  so  plainly  unjust  as  to  amount 
to  an  abuse  of  oiecretion.  Matter  of  Rosen- 
f eld-Goldman  Co.  (D.  C,.  Mass.),  86  Am.  B, 
R.  R.  620,  229  Fed.  921;  Matter  of  Grat  (D. 
C,  Maee.),  86  Am.  B.  R.  624,  228  Fed.  926. 

Referee  must  entertain  objectiona. — ^Where 
the  referee  in  proceedings  which  rMulted  in 
the  election  of^  trustee  overrules  objections 
of  oertain  claims,  preferred  upon  the  ground 
that  the  claimants  were  prerorred  creditora 
and  not  entitled  to  have  their  claims  allowed 
until  the  preferences  were  surrendered,  and 
accepts  the  proofa  of  such  claims  as  presented 
and  a  tmetea  ia  elected  thereupon,  the  pio- 
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exclude  a  claim  which,  on  an  examination — often  mere  oral  statements  of 
counsel — seems  to  be  bona  fide.^  If  objection  is  made  and  a  frirm  facU 
case  is  presented,  and  it  appears  that  the  vote  of  the  claim  objected  to  will 
be  decisive  of  anj  matter  submitted  to  the  creditors,  the  referee  should  post- 
pone the  vote  until  the  validity  of  the  claim  can  be  determined.^  In  such  a 
case  it  may  even  be  necessary  to  appoint  a  receiver  ad  interim.^^ 

(3)  Combinations  and  assignments. —  Combinations  of  creditors  to  iXfOr 
trol  judicial  proceedings  in  their  own  interests  will  not  be  favored.**  A  singb 
interest  should  vote  as  a  single  interest,  and  not  otherwise.^  Where  a  number 
of  claims  have  been  assigned  to  one  person,  all  of  which  are  allowed,  he  ia 
entitled  only  to  one  vote.^* 

0.  Creditors  not  entitled  to  yote.— -(1)  Seourbd  cbeditobs. —  Subsection  h 
provides  that  creditors  holding  claims  which  are  secured  may  not  vota 
Secured  claims  are  defined  in  section  1  (23).'"*  In  this  connection  §§  57-eh 
should  be  consulted.  Such  claims  are  not  to  be  counted,  only  as  to  the 
excess  of  the  claim  over  the  value  of  the  security.  The  voting  power  of  a 
secured  debt  depends  on  the  value  of  the  security.^  This  is  often  asce^ 
tained  summarily;  indeed,  is  sometimes  stipulated.  Again,  technicalities 
should  be  avoided.  At  the  same  time,  the  burden  clearly  rests  on  the  secuied 
*  01  editor  to  show  that  the  security  is  not  sufficient  to  pay  his  debt*^  Such  » 
creditor  cannot  be  counted  or  allowed  to  vote,  unless  it  appeara  that  there  will 


«eedln&8  are  erroneous  and  the  election  must  be 
set  aside.  In  re  Malino  (D.  C,  N.  Y.),  8  Am.  B. 
li.  205,  118  Fed.  868. 

Claims  not  affeetlnv  results— The  referee,  at 
a  meeting  for  the  election  of  a  trustee,  is  not 
bound  to  pass  upon  objections  to  a  claim  pre- 
sented, where  It  would  have  been  so  TOted  as 
not  to  affect  the  result.  Matter  of  Rosenfeld- 
Goldman  Co.  (D.  C,  Mass.),  36  Am.  B.  R.  520, 
22i  Fed.  021.  where  no  harm  has  been  done  to 
a  creditor  by  denying  it  the  right  to  vote  for 
trustee,  it  has  no  cause  for  complaint.  Mer- 
chants' National  Bank  t.  Continental  Building 
&  Loan  Association  (C.  C.  A.,  9th  Cir.),  87  Am. 
B.  R.  430,  232  Fed.  W&. 

20.  In  re  Kelly  Dry  Goods  Co.  (D.  C,  Wis.), 
4  Am.  B.  R.  628,  102  Fed.  747. 

80.  Postponement  of  rotod— Consult  In  re 
Lake  Superior,  etc.,  Co.,  Fed.  Cas.  7,007;  In  re 
Harrman,  Fed.  Cas.  0,425;  In  re  Frank.  Fed. 
Cas.  6,050;  Matter  of  Rosenf  eld -Goldman  Co. 
<D.  C,  Mass.).  36  Am.  B  .R.  520,  228  Fed.  921; 
Matter  of  Snow  (D.  C,  Mass.),  41  Am.  B.  R. 
481,  218  Fed.  296.  Postponement  of  proof  was 
required  under  the  former  law  (R.  S.,  |  8083), 
but  this  is  not  so  under  the  present  statute. 
Compare  also  In  re  Jackson,  Fed.  Cas.  7,Ti2Z; 
In  re  Milne  (D.  C,  N.  Y.).  20  Am.  B.  R.  248, 
260,  160  Fed.  280,  citing  Collier  on  Bankruptcy 
(6th  cd.),  p.  421. 

Review  of  referee's  finding. — ^Where  upon  a 
petition  to  review  the  election  of  a  trustee  upon 
the  ground  that  certain  claims  were  not  entitled 
to  be  YOted,  there  is  no  evidence  presented  as 
to  the  disputed  claims,  the  referee's  flndinrs  of 
fact  as  to  aU  claims  must  be  confirmed.  Matter 
of  Snow  (D.  C,  Mass.),  41  Am.  B.  R.  482,  248 
Fed.  206. 

81.  Bankr.  Act,   |  2   (3)    (15). 

St.  A  c«Hnblnntlon  of  ereditors  for  the  con> 
trol  of  judicial  proceedings  in  their  own  in- 
terests, as  distinguished  from  the  interests 
of  the  general  creditors.  Is  clearly  against 
public  policy;  as  where  certain  creditors  of 
several  allied  corporations,  prior  to  bank- 
ruptcy proceedings,  assigned,  for  value,  their 
claims  against  these  corporations.  In  trust, 
to  a  so-called  committee,  and  especially 
where  it  was  a  part  of  the  undeitaking  and 
jmrpose  of  the  committee  to  purchase  in  the 


interest  of  these  particular  creditors,  as  t 
single  interest,  from  the  trustee  who  repre- 
sents all  the  creditors,  the  property  of  tbt 
bankrupt,  and  the  committee  should  not  be 
allowed  to  cast  more  than  one  vote  for  tnis- 
tee  instead  of  a  vote  for  each  claim  Tepr^ 
sented  by  them.  In  re  Kenney  Co.  (D.  U, 
Ind.),  U  Am.  B.  R.  611    136  Fed.  45L 

33.  In  re  Kenney  &  Co.  (D.  C,  Ind.)  U 
Am.  B.  R.  eil,  136  Fed.  451. 

34.  In  re  Messengill  (D.  OL,  N.  Our.),  7  An. 
B.  R.  669,  113  Fed.  366;  In  re  Frank.  M 
Cas.  5,050. 

3$.  In  re  Coe  (Ref.,  Ohio),  1  Am.  B.  B. 
275. 

36.  Bankr.  Act,  §  57-e.  Compare  also  b 
re  Cram..  Fed.  Cels.  3,343;  In  re  Davis,  Fed. 
Cas.  3,614;  In  re  Hanna,  Fed.  C^a  6027. 
And  see  In  re  Hunt,  Fed.  Ona.  6,884;  EmeriBe 
V.  Tarault  (C.  C.  A.,  6th  Or.),  34  Am.  B.  R 
55,  219  Fed.  68. 

The  light  of  a  aeciixied  or  prioiity  creditor 
to  vote  for  trustee  upon  the  excess  of  hiA 
claim  over  his  security  or  priority  sbonll 
he  correctly  determined  and  limited  to  t'« 
proper  amount,  and  where  no  petition  h^ 
re-examination  of  such  a  daim  or  tbe  de- 
termination of  its  value  has  been  filed  tnd  ik 
is  claimed  that  the  vahie  of  the  securitj 
greatly  exceeds  that  placed  upon  it  by  tbe 
referee,  exceptions  to  his  ruling'  will  he  over- 
ruled without  prejudice  to  the  right  of  tb« 
trustee  or  creditors  to  the  appointed  metl:oi 
under  Qeneral  Order  21.  subd.  6,  to  reviev 
the  ruling.  Matter  of  Columbia  Iron  Worki 
(D.  a,  Mich.),  14  Am.  B.  R.  526,  142  Fei 
234. 

36a.  Matter  of  Ferrand  (D.  C,  La.),  4» 
Am.  B.  R.  36,  263  Fed.  908. 
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be  a  deficiency,  and  then  only  to  the  amount  of  the  deficit.^  Secured  creditors 
often  consider  their  security  of  so  little  value  that  they  surrender  it,  or  offer 
so  to  do,  in  their  proof  of  debt  If  so,  they  vote  on  the  entire  amount*^ 
£yen  if  the  security  is  upon  exempt  property,  the  creditor  is  only  allowed 
to  vote  on  the  unsecured  balance.^ 

(2)  Cbeditobs  entitled  to  peiomty. —  The  preceding  paragraph  is 
equally  applicable  here.  Sections  64-a-b  should  also  be  read.  As  priority 
creditors  may  reasonably  expect  to  be  paid  in  full,  instances  where  they  may 
participate  in  votes  at  creditors'  metings  will  be  rare. 

(3)  Peefeeked  creditors. — A  preferred  creditor  cannot  vote  without 
surrendering  his  preference.^®  It  is  necessary  for  a  creditor  in  order  to 
prove  a  claim  and  take  part  in  a  creditors'  meeting  to  waive  any  lien  or 
preference  or  security  in  his  favor.*^  He  is  not  even  a  creditor  in  the  sense 
here  used  until  he  surrenders  his  advantage.  When  he  does  so  voluntarily,** 
he  is  entitled  to  vote  the  full  amount  of  his  claim.  In  this  connection,  the 
changes  in  the  definition  of  "preference"  made  by  the  amendatory  act  of 
1903  should  be  observed.'^  Wliether  the  obtaining  of  a  lien  through  legal 
proceedings,^  within  four  months  of  the  bankruptcy,  constitutes  the  creditor 
obtaining  it  a  "  preferred  creditor "  may  be  doubted.^  It  has  been  held  that 
it  does  not  because  the  lien  is  avoided  by  section  67-f.^  It  is  not,  however, 
important  in  this  connection ;  the  claims  of  such  creditors  can  be  objected  to 
and  postponed. 

d.  Votes  by  attorneys  in  fact. —  The  law  permits  proxy  voting,  provided 
the  agent,  attorney  or  proxy  is  duly  authorized.**  The  meaning  of  Ihese  last 
words  seems  to  be  indicated  by  General  Order  XXI  (5),  supplemented  by 
Forms  Nos.  20  and  21.*^    Attomqrs  at  law  representing  creditors  of  a  bank- 


Mb.  Seenred  claim. — Whero  a  secured  cre&- 
ltor'8  proof  of  claim  la  entirely  formal  and  con- 
tains  no  prayer  for  the  enforcement  of  the  peti- 
tioner's security  and  does  not  allege  any  in- 
sufficiency in  its  security  or  take  any  step  to 
have  the  value  of  its  security  determined  it  1» 
not  entitled  to  have  its  secured  claim  allowed 
to  any  amount  in  order  that  it  might  participate 
In  a  creditor's  meotinff.  Matter  of  North  Star 
Ice  &  Coal  Co.  (D.  C,  Tenn.),  42  Am.  B.  R.  70, 
262  Fed.  801. 

87.  See  In  re  Parks,  Fed.  Cas.  10,754;  In  re 
High,  Fed.  Cas.  6.473. 

88.  In  re  I^ntsenhelmer  (D.  C,  Iowa),  10  Am. 
B.  U.  720.  124  Fed.  710. 

89.  Bankr.  Act,  |  57-fr.  Stevens  ▼.  Nave- 
McCord  Mercantile  Co.  (C.  C.  A.,  8th  Clr.).  17 
Am.  B.  R.  600,  150  Fed.  71.  For  a  case  where 
a  preferred  creditor  was  Improperly  allowed  to 
vote,  see  In  re  Malino  (D.  C,  Iowa),  8  Am.  B. 
R.  205,  118  Fed.  368. 

40.  Waiver  of  lien  by  proving  dalm  and 
votinir  at  creditor's  meeting  to  elect  trustee. — 
One  who  claims  a  mechanic's  lien  but  waives  it 
on  proving  a  claim  in  bankruptcy  against  the 
contractor,  having  voted  upon  the  claim  and 
tranRacted  other  business  as  a  creditor  at  a 
meeting  of  creditors  for  the  election  of  a 
trustee,  may  not  thereafter  assert  that  through 
the  mistake  made  bv  a  clerk  of  the  lawyer  who 
drew  the  proof  of  claim  the  waiver  therein  was 
broader  than  he  Intended,  where  the  lien  sought 
to  be  preserved  must  have  been  collected  out  of 
the    proceeds    of    a    contract    which    were    the 

Sroperty  of  bankrupt.    Brown  v.  City  National 
ank  (Sup.  Ct.,  N.  X.),  26  Am.  B.  R.  638,  72  N. 
Y.  Misc.  201. 

41.  See  under  Section  Fifty-seven  of  this  work. 
49.  Ree  under  Section  Sixty  of  this  work. 

43.  See  under  Section  Sixty -seven  of  this 
work. 


44.  Bankr.  Act.  S  57-d. 

45.  In  re  ScuUy  (D.  C,  Pa.),  5  Am.  B.  R.  716. 
108  Fed.  872. 

46.  Bankr.  Act,  i  1  (9).  See  also  Am.  B.  B. 
Dig.,  i  315. 

Revenuo  stamp. —  Letters  or  power  of  at- 
torney giving  authority  to  vote  for  a  trustee 
must  bear  a  revenue  stamp  under  the  Emerg- 
ency  Revenue  Law  of  October  22,  1914.  Mat- 
ter of  Capital  Trading  Co.  (D.  C,  N.  Y.),  36 
Am.  B.  R.  339,  229  Fed.  806. 

Power  of  referee  to  pass  upon  yolidity  of 
powers  of  attorney. —  The  referee,  presiding 
at  the  first  meeting  of  creditors  for  the  elec- 
tion of  a  trustee,  must  determine  who  are 
to  make  up  its  constituent  members,  and  he 
has  the  riglit  to  refuse  to  allow  one  oflfer- 
ing  to  qualify,  who  acts  under  a  power  of 
attorney  nominally  executed  by  the  creditors, 
but  in  fact  procured  by  the  bankrupt  in  order 
to  vote  for  his  choice  of  trustee.  In  ro  Mc- 
GUl  (a  a  A.,  6th  Cir.),  6  Am.  B.  R.  155, 
106  Fed.  57,  affg.  Falter  v.  Reinhard  (D.  (X, 
Ohio),  4  Am.  B.  R.  782.  104  Fed.  292.  See 
also  In  re  Rekersdres  (D.  C,  N.  Y.),  5  Am. 
B.  R.  811,  108  Fed.  206;  In  re  Dayville 
Woolen  Co.  (D.  C,  Ct.),  8  Am.  B.  R.  85,  114 
Fed.  674;  In  re  Pfromm,  Fed.  Cas.  11,061. 

47.  Powers  must  be  executed  as  indicated 
in  the  forms.  In  re  Henschel  (C.  C  A.,  2d 
Cir.).  7  Am.  B.  R.  662,  113  Fed.  443.  A  com- 
missioner of  deeds  should  not  be  permitted  to 
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rupt,  although  in  good  standing  and  duly  admitted  to  practice  in  the  United 
States  courts^  must,  before  being  entitled  to  vote  for  a  troatee^  present  a  dolj 
executed  power  of  attorney  in  the  form  prescribed,^  also,  where  the  attomey 
represents  a  partnership  or  corporation,  the  power  must  be  accompanied  bj 
the  oath  called  for  by  General  Order  XXI  (5)/^  The  cases  under  the  former 
law  are  to  the  same  effect^  Perhaps  caution  requires  this,  and  it  is  quite 
apparent  that  recognized  practice  and  the  weight  of  authority  requires  attomeys 
at  law  to  obtain  letters  or  other  instruments  showing  autiiority  to  repreaeot 
their  client  creditors.  It  is  suggested  that  these  cases  have  not  given  proper 
force  to  the  words  "when  a  creditor  is  not  represented  by  attomey-at-law, ** 
in  the  caption  of  Form  No.  20,  or  the  second  sentence  of  General  Order  IV. 
Unless  there  is  strong  reason  —  and,  save  in  the  large  cities  where  perbap^ 
disibarment  means  litde,  there  seems  to  be  none  —  it  is  submitted  that  the 
.  ancient  practice  of  recognizing  for  all  purposes  an  attomey  who  appears  for 
a  party  might  well  be  followed.  Written  appearances  should,  However,  be 
required.^^  An  attomey,  who  prepared  the  bankrupt's  petition^  his  services 
then  terminating,  may  vote  upon  claims  sent  to  him  without  his  solicitation  or 
the  procurement  of  the  bankrupt^  An  attomey,  who  holds  a  power  of  attonej 
from  a  creditor,  jointly  with  the  bankrupt's  attomey,  should  not  be  per 
mitted  to  vote.^  Such  powers  of  attomey  to  be  effectual  as  a  grant  of 
right  to  vote  must  be  secured  in  good  faith  without  collusion  with  ^e  bank- 


oast  Totee  for  a  trustee  under  a  power  of  at- 
torney admowledged  before  liimaelf .  Matter 
of  Grossman  (D.  C,  N.  Y.) ,  34  Am.  B.  R.  32, 
226  Fed.  1020.  Compare,  for  rulings,  under 
former  law,  In  re  Cliristley,  Fed.  Cas.  2,702; 
In  re  Barrett,  Fed.  Cas.  1,043. 

48.  In  re  Blankfein  (D.  C,  N.  Y.),  8  Am. 
B.  R.  165,  97  Fed.  191;  In  re  Richards  (D. 
0.,  N.  Y.),  4  Am.  B.  R.  631,  103  Fed.  849; 
In  re  ScuUy  (D.  C,  Pa.),  6  Am.  B.  R.  716, 
108  Fed.  372;  In  re  Lazoris  (D.  C,  Wis.), 
10  Am.  B.  R.  31,  120  Fed.  716  In  re 
Eagles  ft  Crisp  (D.  C,  N.  Car.),  3  Am.  B. 
R.  733,  99  Fed.  690;  In  re  Henschel  (D.  C, 
N.  Y.),  6  Am.  B.  R.  305,  109  Fed.  861;  Mat- 
ter of  Capital  Trading  Co.  (D.  C,  N.  Y.). 
36  Am.  B.  R.  339,  229  Fed.  806.  See  also 
In  re  Hawlev  (D.  C,  N.  Y.),  220  Fed.  372; 
In  re  Henschel  (C.  a  A.,  2d  Cir.),  7  Am. 
B.  R.  762,  113  Fed.  443.  Contra:  In  re 
Grooker  Co.  (Ref.,  Mass.),  27  Am.  B.  R.  241; 
In  re  Brown,  2  N.  B.  N.  Rep.  590;  In  re 
Pauly  (Ref.,  N.  Y.),  2  Am.  B.  R.  333,  hold- 
ing that  an  attomey  in  good  standing  need 
not  present  a  passport,  in  the  nature  of  a 
power  of  attomey,  every  time  he,  in  his  pro- 
fessional capacity,  approaches  the  domain  of 
bankruptcy.  His  autnority  to  make  a  rea- 
sonable request  or  motion  will  ordinarily  be 
presumed.    See  Am.  Bankr.  Dig.  |  315. 

Representation  by  attorney.— The  fact 
that  a  relative  of  the  bankrupt  sought  to 
have  the  attorney  for  the  bankrupt  vote  hia 
claim  and  the  claims  of  other  relatives  but 


the  attorn^  stated  it  waa  inconsistent  md 
suggested  that  another  attorney  in  the  isne 
ofoM  represent  him  and  that  the  present  n- 
eeiver  would  be  a  proper  man  for  tmite. 
does  not  warrant  the  rejection  of  the  vote 
of  such  creditors,  especially  where  it  appesn 
that  the  bankrupt  neither  opoily  nor  secretlr 
endeavored  to  control  or  influence  the  adcc- 
tion  of  a  trustee.  Hatter  of  Rothleder  (D. 
C,  N.  Y.),  87  AnoE.  B.  R.  116,  232  Fed.  398. 

Aatherltr  of  — wgliig  attorBcgr^— A  power  flf 
attorney  to  vote  a  claim  at  a  meeting  of  end- 
Item,  running  to  a  law  JIrm  or  'their  repR- 
sentative"  authorises  their  managtng  attoraej 
to  vote  fhe  claim.  Matter  of  Blaenberf  (D.  C« 
N.  Y.),  40  Am.  B.  B.  304,  251  Fed.  427. 

4».  In  re  Finlay  (D.  C.  N.  Y.),  3  Am.  B.  B. 
788,  104  Fed.  076 ;  In  re  Blue  RldM  Paeklaff  C^ 
(D.  C,  Pa.),  11  Am.  B.  R.  80,  125  FmL  eit. 
holding  that  the  General  Order  is  svffldcatlj 
complied  with  where  the  oath  la  eontalacd  Is 
the  proof  of  debt. 

B#.  In  re  PnrvU,  Fed.  Cas.  1X410;  !>  ^ 
Kneopfel,  Fed.  Cas.  7301;  Martin  v.  Walker, 
Fed.  Cas.  0,1TO. 

61.  Form  No.  20,  under  the  former  law,  wti 
not  so  captioned.  Consult  In  re  Gasstr  (C  C 
A,  8th  Cir.)»  B  Am.  B.  R.  tS;  104  Fed.  007. 

80.  Compare,  for  practlee  tn  aeeordaaes  vltft 
these  views,  1  N.  B.  N.  110  (rule  0),  and  p.  Ill 
Form  A  See  also  In  re  Oaaaer  (C.  C  A,  0^^ 
Clr.),  6  Am.  B.  R.  82,  104  Fed.  687.  and  Is  n 
Northern  Iron  Co.,  Fed.  Cas.  10,888. 

88.  In  re  Cooper  (D.  C,  Pa.),  14  Am.  B.  2. 
820,  186  Fed.  10& 

54.  Matter  of  Columbia  Iron  Works  (D.  C. 
MlcCT).  14  Am.  B.  R.  020,  148  Fed.  881 
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mpt  or  his  attorney.^    A  power  of  attomq^  must  be  produced  before  the 
dose  of  the  meeting.^ 

e.  Praotioe. —  The  practice  in  voting  at  creditors'  meetings  is  indicated  in 
what  goes  before.  Claims  are  called  for  allowance  at  the  first  meeting,  and 
should  be  at  every  continuance  day.  At  the  same  time,  appearances,  either 
in  person,  by  attorneys,  or  by  agents  or  proxies,  should  be  noted.  If  any 
power  of  attorney  or  proof  of  debt  is  objected  to,  the  referee  will  often  deter^ 
mine  the  question  summarily.  Sometimes  such  matters  are  postponed  until 
all  other  claims  are  called,  to  determine  whether  the  objections  will  affect 
the  result.  Votes  are  usually  taken  viva  vocej"  and,  at  the  conclusion, 
the  result  announced  by  the  referee,  he  at  the  same  time  noting  in  his 
minute-book  the  vote  taJcen  and  the  subject  decided.^  After  this  is  done, 
other  votes  cannot  be  received,  nor  should  a  creditor  be  allowed  to  change  his 
vote.^  Beferees  usually  have  filing  and  approval  stamps,  which,  when 
imprinted  on  the  proofs  or  powers,  indicate  the  action  taken.  There  are, 
of  course,  slight  variances  in  practice  in  every  referee  district.  Any  method 
which  will  permit  an  expression  of  the  wishes  of  all  creditors  entitled  to 
vote,  without  suggestion  from  or  interference  by  the  presiding  referee,  is  all 
that  is  required.  The  effect  of  a  disagreement  of  creditors  on  an  election  of 
trustee  is  considered  elsewhere.^ 


55.  6<M>d  faith  in  securing  powers  of  at- 
torney.— ^Powers  of  attorney  obtained 
through  the  influence  of  the  attorneys  for 
creditors  who  have  received  alleged  prefer- 
ences may  not  be  used  in  the  selection  of  a 
trustee,  especially  in  a  case  where  the  un- 
secured creditors  have  no  possible  way  of 
realizing  on  their  claims  unless  the  trustee 
is  able  to  recover  the  illegal  preference.  Mat- 
ter of  Law  (Ref.,  HI.),  13  Am.  B.  R.  650, 
affd.  by  district  court.  No  attorney  should 
be  permitted  to  vote  any  claim  that  has  come 
to  him  through  the  instrumentality  of  the 
bankrupt,  in  furnishing  him  with  a  list  of 
the  creditors  before  the  schedules  are  filed. 
In  re  Lloyd  (D.  C,  Wis.),  17  Am.  B.  R.  96, 
148  Fed.  92. 

Proxies  secured  by  creditors.— An  election 
of  a  trustee,  approved  by  the  referee  in  bank- 
ruptcy and  the  District  Court,  should  not  be 


disturbed  because  86  claims  were  voted  by 
proxies,  wbere  it  does  not  appear  that  they 
were  procured  to  be  voted  or  were  voted  in 
the  interest  of  the  bankrupt,  but  on  the  con- 
trary that  they  were  solicited  by  a  creditor 
and  voted  by  attorneys  in  no  way  subject  to 
the  control  or  direction  of  the  bankruf^. 
Matter  of  Wilson  (a  C.  A.,  Ist  C&r.),  Z9  Am. 
B.  R.  419,  242  Fed.  479. 

56.  In  re  Blue  Ridge  Packing  Co.  (D.  C, 
Pa.),  11  Am.  B.  R.  36,  125  Fed.  619,  holding 
that  the  production  of  a  missing  power  of 
attorney  after  the  election  of  a  trustee  and 
the  close  of  the  meeting  comes  too  late. 

57.  Ck>mpare  In  re  Pearson,  Fed.  Gas. 
10,878. 

5S.  The  use  of  Form  No.  22  is  not  general. 

58.  In  re  Schieffer,  Fed.  Oas«  12,445;  In  re 
Lake  Superior,  etc.  Co..  Fed.  Oas.  7,997. 

00.  See  Bankr.  Act,  §  44. 


SECTION  FIFTT-SEVEN. 


PROOF  AND  ALLOWANCE  OF  CLAIMS. 

§  57.  Proof  and  allowance  of  claiins.— a  Proof  of  claims  shall  consist 
of  a  statement  under  oath,  in  writing,  signed  by  a  creditor  setting 
forth  the  claim,  the  consideration  therefor,  and  whether  any,  and,  if 
so,  what  securities  are  held  therefor,  and  whether  any,  and,  if  so, 
what  payments  have  been  made  thereon,  and  that  the  sum  claimed  is 
justly  owing  from  the  bankrupt  to  the  creditor. 

b  Whenever  a  claim  is  founded  upon  an  instrument  of  writing, 
such  instrument,  unless  lost  or  destroyed,  shall  be  filed  with  the 
proof  of  claim.  If  such  instrument  is  lost  or  destroyed,  a  statement 
of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction  shall 
be  filed  under  oath  with  the  claim.  After  the  claim  is  allowed  or  dis- 
allowed, such  instrument  may  be  withdrawn  by  permission  of  the 
court,  upon  leaving  a  copy  thereof  on  file  with  the  claim. 

c  Claims  after  being  proved  may,  for  the  purpose  of  allowance,  be 
filed  by  the  claimants  in  the  court  where  the  proceedings  are  pending, 
or  before  the  referee  if  the  case  has  been  referred. 

d  Claims  which  have  been  duly  proved  shall  be  allowed,  upon 
receipt  by  or  upon  presentation  to  the  court,  unless  objection  to 
their  allowance  shall  be  made  by  parties  in  interest,  or  their  con- 
sideration be  continued  for  cause  by  the  court  upon  its  own  motion. 

e  Claims  of  secured  creditors  and  those  who  have  priority  may 
be  allowed  to  enable  such  creditors  to  participate  in  the  proceedings 
at  creditors'  meetings  held  prior  to  the  determination  of  the  valne 
of  their  securities  or  priorities,  but  shall  be  allowed  for  such  earn 
only  as  to  the  courts  seem  to  be  owing  over  and  above  the  valne  of 
their  securities  or  priorities. 

/  Objections  to  claims  shall  be  heard  and  determined  as  soon,  as 
the  convenience  of  the  court  and  the  best  interests  of  the  estates 
and  the  claimant  will  permit. 

g  The  claims  of  creditors  who  have  received  preferences^  voidable 
under  section  sixty,  subdivision  b,  or  to  whom  conveyances,  transfers, 
assignments,  or  incumbrances,  void  or  voidable  under  section  sis^y- 
seven,  subdivision  e,  have  been  made  or  given,*  shall  not  be  allowed 
unless  such  creditor  shall  surrender  stich  preferences^  conveyances, 
transfers,  assignments,  or  incumbrances.* 

•Amendments  of  1903  in  italics. 
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h  The  vahie  of  aecurities  held  by  secured  creditors  shall  be  deter- 
mined hj  converting  the  same  into  money  according  to  the  terms 
of  the  agreement  pnrsnant  to  which  such  secarities  were  delivered 
to  such  creditors  or  by  snch  creditors  and  the  tmstee,  by  agreement, 
arbitration,  compromise,  or  litigation,  as  the  court  may  direct,  and 
the  amount  of  such  value  shall  be  credited  upon  such  claims,  and  a 
dividend  shall  be  paid  only  on  the  unpaid  balance. 

i  Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate 
is  secured  by  the  individual  imdertaking  of  any  person,  fails  to  prove 
such  claim,  such  person  may  do  so  in  the  creditor's  name,  and  if  he 
discharge  such  imdertaking  in  whole  or  in  part  he  shall  be  subrogated 
to  that  extent  to  the  rights  of  the  creditor. 

j  Debts  owing  to  the  United  States,  a  State,  a  county,  a  district,  or 
a  municipality  as  a  penalty  or  forfeiture  shall  not  be  allow;ed,  except 
for  the  amount  of  the  pecuniary  loss  sustained  by  the  act,  transaction, 
or  proceeding  out  of  which  the  penalty  or  forfeiture  arose,  with 
reasonable  and  actual  costs  occasioned  lliereby  and  such  interest  aa 
may  have  accrued  thereon  according  to  law. 

k  Claims  which  have  been  allowed  may  be  reconsidered  for  cause 
and  reallowed  or  rejected  in  whole  or  in  part,  according  to  the 
equities  of  the  case,  before  but  not  after  the  estate  has  been  dosed 

I  Whenever  a  claim  shall  have  been  reconsidered  and  rejected,  in 
whole  or  in  part,  upon  which  a  dividend  has  been  paid,  the  trustee 
may  recover  from  the  creditor  the  amount  of  the  dividend  received 
upon  the  claim  if  rejected  in  whole,  or  the  proportional  part  thereof 
if  rejected  only  in  part 

m  The  daim  of  any  estate  which  is  being  administered  in  bank- 
ruptcy against  any  like  estate  may  be  proved  by  the  trustee  and 
allowed  by  the  court  in  the  same  manner  and  upon  like  terms  aa 
the  daims  of  other  creditors. 

n  Claims  shall  not  be  proved  against  a  bankrupt  estate  subsequent 
to  one  year  after  the  adjudication ;  or  if  they  are  liquidated  by  litiga- 
tion and  the  final  judgment  therein  is  rendered  within  thirty  dajrs 
before  or  after  the  expiration  of  such  time,  and  then  within  sixty  days 
after  the  rendition  of  such  judgment:  Provided,  That  the  right  of 
infants  and  insane  persons  without  guardians,  without  notice  of  the 
proceedings,  may  continue  six  months  longer. 


Aiuilogoiis  pzoYisiona:  In  U.  S.:  As  to  who  may  make  proof ,  Act  of  1867,  |  22,  R.  8.» 
I  6078;  Act  of  1841,  {  6;  and  take  proof.  Act  of  1867,  |  22,  R.  S.,  |  5079;  Act  of 
1841,  I  6;  Aa  to  manner  of  proof,  Act  of  1867,  |  22,  R.  S.,  |  6077;  Act  of  1841, 
§1  6,  7;  Aa  to  inspection  and  aUowanoe  of  claims.  Act  of  1867,  i  22,  K.  8.,  ||  6080, 
6081;  Act  of  1841,  f|  6,  7;  Act  of  1800,  ||  16,  37,  30;  Aa  to  postponing  allowaaaa 
of  claims  objected  to,  Act  of  1867,  §  23,  It  S..  |  5083;  As  to  proof  of  prefereoM 
claims,  Act  of  1867,  §  23,  R.  S..  §  5084. 

InEng.:     Act  of  1883,  Schedule  IT,  General  Rules  219-231. 

In  Can.:     Act  of  1919.  |9  45,  46,  47,  48,  49,  52,  53. 
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CZMt-TtfereBoea:    To  the  Uv:    Definitions  of  creditor,  |  1  (9) ;  of  debt,  |  1(11) ;  of  aeeured 

creditor,  |  1(23). 
Jurifldictaon  to  allow,  disallow  and  reconsider  claims,  |  2(2). 
Bankrupt  to  examine  claims  and  to  notify  trustee  of  vnoi  of  false  daim,  i  7-i. 

(3)    (l). 
Provable  debts  only  are  dischargeable,  |  17. 
Presentati<xi  of  false  claim  for  proof,  punishment,  |  29-b. 
Allowance  or  disallowance  of  daims  ftt  first  meeting  of  creditors,  i  56>b. 
Oeditors  holding  idlowed  claims  to  vote,  |  56-a. 
Notice  to  creditors  of  all  meetings  of  creditors,  |  68-a(8). 
Offsets  and  counterclaims,  ||  60-c,  68;  as  to  codebtcffs,  |  16. 
Provable  debts,  |  63;  priority  claims,  |  64. 
To  the  General  Orders:    Proofs  of  claims  to  be  filed  with  either  referee  or  deit,  XX 
Depositions  to  prove  claims;  assigned  claims;  contingent  claims,  XXI. 
Transmission  of  proved  claims  to  clerk,  XXIV. 
Compromise  or  settlement  of  claims,  XXVIIL 
To  the  Official  Forms:    List  of  debts  proved  at  first  meeting.  No.  19. 

Proof  of  unsecured  debt.  No.  31;  of  secured  debt.  No.  32;  of  debt  due  oorporsticHi. 

No.  33;  of  debt  by  partnership,  No.  34;  by  agent  or  attorney.  No.  35;  oi  seesrtd 

debt  by  sgent,  No.  36. 
Affidavit  of  lost  bill  or  note.  No.  87. 
Order  reducing  claim.  No.  38;  expunging  claim.  No.  39. 
See  forms  in  Hagar  4  Alexanders  Bankruptcy  Forms,  (2d  Ed.). 
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I.  Proof  and  AUowance  in  General,  780. 

a.  Scope  of  uctiofif  780. 

b.  Comparative  legidatum^  781. 

c.  Distinction  between  proof  and  aUoioance  of  daimBf  781. 
IL  Proof  of  Claims,  782. 

a.  Oeneral  requirements^  782. 

b.  Proof  as  evidence;  prima  fade  case,  783. 

c.  Allegations  of  proof,  784. 

d.  Statement  as  to  consideraHcn,  785. 

e.  Requirements  of  Oeneral  Order  XXI,  786. 

f .  Requirements  of  official  forms,  786. 

g.  Before  whom  proofs  taken,  787. 
h.  Who  may  mejse  proof,  787. 

(1)  In  qbneral,  787. 

(2)  Relatiybs  ab  gbbditobb,  787. 

(3)  Claims  bt  cobpobations,  stogkholdebs  ob  bonbholdbbs,  78& 

(4)  Pboop  by  agbnt,  attobney  ob  pboxy,  788. 
i.  Against  whom  made,  789. 

j.  Proof  of  assigned  claims,  789. 

(1)  In  obnebal,  789. 

(2)  Rights  of  claimants  of  assionbd  claims^  789. 
k.  How  proven,  if  evidenced  by  a  written  instrument,  790. 

1.  Debts  created  by  fraud,  791. 
m.  Claims  by  one  bankruptcy  estate  against  another,  791. 
n.  Statement,  transcripts  of  judgments,  etc,  attaehed,  791. 
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n.  Proof  of  Claims— Continoed. 

o.  Amendmeni  of  proofs  of  doinwi  702. 

(1)  In  asNifiRAL,  79Q. 

(2)  Cases  where  amendment  will  be  allowed,  702. 

(3)  Amendment  afteb  the  expiration  of  tbaBi  703. 

(4)  Withdrawal  of  glaiMi  705. 
p.  Filing  proofs  of  daimSy  705. 

nL  Ptoof  of  Secured,  Priority  and  Preferred  Claims,  705. 

a.  In  generaly  705. 

b.  Secured  datifw,  705. 

(1)  In  QENERALy  705. 

(2)  What  coNarrrnTES  a  secured  creditor,  705. 

(3)  Claim  secured  bt  other  fund  or  estate  or  bt  third  party, 

706. 

(4)  Surrender  of  securttt,  707. 

(5)  Retention  of  securitt;  effect  on  proof  of  claim,  708. 

(6)  ascertainina  value  of  securities,  700. 

(7)  Effect  of  protino  secured  debt  as  unsecured,  801. 
0.  Priority  dcdme,  802. 

d.  Preference  ekdme,  802. 

(1)  In  general,  802. 

(2)  Thk  amendments  of  1003,  803. 

(3)  Meaning  of  the  amendments,  803. 

(4)  Effect  of  amendments  of  1003,  804. 

(5)  Cases  prior  to  amendment  of  1003  still  valuable,  804. 

(6)  When  surrender  required,  805. 

(I    )  In  generaly  805. 

(II  )  Compulsory  surrender  noi  a  penalty,  806. 

(III)  ResuU  of  transactions  beneficial  to  estate,  806. 

(IV)  Intent  to  prefer,  807. 

(V  )  Distinct  and  independent  debts,  808. 

(7)  Payment  of  notes  discounted  at  a  bank,  808. 

(8)  What  is  a  surrender,  800. 

(I    )  Compulsory  surrender;  effed  on  proof,  800. 
(n  )  Rule  under  former  law,  800. 

(m)  Surrender  by  direction  of  court  or  as  a  resuU  of  litigation, 
800. 

e.  Subrogaticn  daims,  810. 

(1)  In  general,  810. 

(2)  Claim  of  PRmaPAL  to  be  proved,  811. 

(3)  Surety  on  attachment  bonds,  811. 

(4)  Restoration  of  preferential  payments,  811. 

f .  Penalty  and  forfeiture  daims,  812. 
IV.  Contests  on  Claims,  812. 

a.  In  general,  812. 

b.  Objedion  before  alUncance,  812. 

(1)  Proceedings  on  contest,  812. 
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(2)  Form  of  Ain>  mannsb  of  makinq  OBJBcnoNB,  813. 

(3)  Who  mat  objbct,  813. 

(4)  txstimont  upon  heabing  objbcnon8|  818. 

(5)   DsTBBiaNATION  OF  BBFEBEB,  814. 

e.  Beeormderaticn  and  r^eetion,  814. 

(1)   PBACnCB  AND  PBTITION|  814. 

(I)  In  general,  814. 

(II)  Jurisdiction  cf  comt  or  r^erm,  815. 
(in)  Petition;  who  may  present,  815. 
(IV)  Practice  on  application;  pleadinge,  hearing  and  emdemee^ 

816. 
(V)  Dedeion;  form  qf  order,  817. 
(VI)  Review  of  order,  81& 
(Vil)  Costa  and  expenses,  818. 
(2)  Rbooyebt  of  dividends  in  such  gabsb,  818. 
V«  Time  Limitatioii  on  the  Allowance  of  Qaimst  818. 

a.  Purpose  and  effed  of  Umiiation,  818. 

(1)  In  obnkral,  818. 

(2)  Application  of  umttation,  819. 

(3)   FHiBD  WITH  BSFBBEB,  820. 

(4)  Pbbssntation  to  trustee,  820. 

(5)  Pbssentation  of  facib  BHowmo  GLAm,  820. 

(6)  Exceptions  to  bixiuibbment,  821. 

b.  Claims  against  property,  821. 
0.  ZAquidated  by  litigation,  821. 

(1)  In  Genebal,  821. 

(2)  What  constitutes  litigaiion,  822. 

(3)  RbOOYBET  of  PBBFBBBNCES  OB  BBniNO  AfllDB  LmS  AND 
FEES,  822. 

(4)  Limitation  as  to  tdce,  823. 
d.  Proof  after  expiration  of  year,  823. 
VL  BSect  of  Proof  and  ADoivance,  825. 

a.  In  general,  825. 

b.  Waiver  of  lien,  825. 


L  PROOF  AND  ALLOWANCE  IN  6SNSSAL. 

a.  Scope  of  lection. —  This  section  is  the  guide  to  the  practice  npon  the 
proof  and  allowance  of  claims  against  the  bankrupt.  It  prescribes  with  some 
definiteness  what  is  to  be  done  by  the  creditor  to  secure  an  allowance  of  his 
claim.  It  determines  what  those  creditors,  who  have  security  or  priority 
in  part  for  their  claims,  may  do  to  secure  an  allowance  of  their  unprotected 
balances.  It  states  the  duty  to  be  performed  by  those  creditors  who  have 
received  void  or  voidable  preferences  in  order  that  their  claims  may  be 
allowed.  In  case  of  a  contest  on  claims,  it  sets  out  the  practice  in  hearing 
objections,  and  provides  for  a  rejection  of  a  claim  presented,  and  the  recon- 
sideration of  a  claim  allowed.     It  will  be  noticed  hy  referoiees  hoeaflar 
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noted  that  the  practice  herein  prescribed  is  largely  supplemented  by  the 
general  orders/  and  the  official  forms  also  indicate  the  essential  requirements 
for  a  due  presentation  and  allowance  of  claims  against  the  bankrupt's  estate.' 
The  section  does  not  attempt  to  declare  what  are  and  what  are  not  provable 
debts ;  this  is  left  for  a  subsequent  seetion  and  will  be  hereafter  considered.* 

b.  ComparatiYe  legislation. —  Jtioth  the  Englifih  and  Canadian  bankruptcy  lawa 
go  into  great  detail  on  the  subject  of  the  proof  of  claims.^  Their  practice  om 
proving  debts  is  not  essentially  different  from  our  own,  and  will;  therefore^  be 
found  suggestiva  So  also  of  our  law  of  1867.  The  facts  necessarily  shown  in 
a  proof  of  debt  were  more  numerous^  and^  early^  in  its  adminis^atiou,  the 
taking  of  proofs  was  limited  to  certain  Federal  oiiicers  f  but  then,  as  now,  proof 
was  made  by  an  affidavit  in  the  nature  of  a  deposition/  the  genei-al  orders  "  and 
forms  •  and  were  practically  identical  with  those  now  in  use.  Precedents  under 
that  law  are  still  valuable. 

0.  Distinction  between  proof  and  aliowaiioe  of  elaiaiidP-*- The  language  of  the 
act  in  relation  to  the  distinction  between  the  allowance  of  claims  and  the 
proof  of  claims  is  carefully  observed  throughout  §§  65,  57  and  elsewhere. 
The  proof  of  a  claim  is  one  thing,  its  allowance  by  the  court  is  quite  a 
different  step.  When  the  act  refers  to  a  proof  of  a  claim  it  means  the  depo- 
sition or  statement  of  the  creditor.  When  it  refers  to  its  acceptance  by  the 
courts,  it  uses  the  word  allowed  or  allowance.^^     The  distinction  between 


1.  See  General  Orders,  XX,  XXI,  XXIV 
and  XXVlll. 

2,  See  Official  Forma,  Nos.   19-21,  31-30. 

8.  Bankr.  Act,  |  63,  and  discuBsion  there- 
under. It  should  he  noticed,  however,  that 
suheection  g  prevents  the  aUowance  of  claims 
of  creditors  who  have  received  void  or  void- 
able pr^erences,  except  when  the  preferences 
are  surrendered;  that  subsection  f  limits  the 
aUowance  of  claims  for  penalties  and  for- 
feitures; that  subsection  m  permits  the  proof 
of  a  claim  of  one  bankrupt  estate  against  an- 
other, and  that  subsection  n  places  a  time 
limitation  upon  the  provabilitv  of  debts. 
These  subsections  are  closely  related  to  the 
subject  of  the  provability  of  debts. 

4.  See  **  Analogous  Provisions,"  supra. 

6.  Act  of  1867,  I  22,  R.  S.,  |  6077. 

e.  Act  of  1867,  {  22,  B.  S.,  {|  6076,  6070. 
See  also  R.  S.,  tl  6076-A,  5076B. 

7.  Compare  In  re  Strauss,  Fed.  Cas.  13,632; 
In  re  Elder,  Fed.  Cas.  4,326;  In  re  Port 
Huron  Dry  Dock  Co.,  Fed.  Cas.  11,203;  Dut- 
ton  V.  Freeman,  Fed.  Cas.  4,210.       

8.  Act  of  1867,  General  Order  XXXIV. 

9.  Act  of  1867,  Forms  Nos.  21,  22,  23,  24, 
26. 

10.  Matter  of  Back  Bay  Automobile  Co. 
(Bef.,  Mass.),  10  Am.  B.  R.  33. 

Proof  and  allowance  of  claims  are  separ 
rate  and  distinct  steps. —  In  the  case  of  In 
re  Mertens  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R. 
825,  147  Fed.  177,  77  C.  C.  A.  473,  the 
court  considered  the  various  subsections  of 
section  57  and  concludes:  **  From  these  vari- 
ous sections  we  deduce  the  following  proposi- 
tions: that  proof  and  allowance  of  claims 
are  two  separate  and  distinct  steps;  that  a 
dear  statement  of  a  claim  in  writing,  duly 


verified  and  filed  with  a  referee,  if  made 
within  a  year,  is  sufficient  to  take  the  claim 
out  of  the  statutory  limitation,  even  though 
it  may  be  allowed  or  liquidated  and  allowed 
afterward.  We  think  that  section  08-b  must 
be  Interpreted  in  the  light  of  the  other  see- 
tions  of  the  law  and  that  to  construe  it  as 
meaning  that  no  proof  of  unliquidated  claims 
can  be  filed  until  the  precise  amount  due 
thereon  is  established  will,  in  practical  opera- 
tion, nmke  an  aUowance  of  sudh  claims  im- 
possible for  the  reason  that  a  hostile  trustee 
or  creditor  can  easily  delay  the  liquidation 
until  after  the  expiration  of  the  year.  The 
more  reasonable  and  sensible  construction  is» 
that  the  filing  of  the  proof,  like  the  filing 
of  a  declaration  at  common  law,  if  made 
within  the  time,  takes  the  claim  out  of  the 
statute  of  limitatiiHis,  and  that  after  «ueh 
proof  is  made,  the  claim  is  before  the  court 
to  be  dealt  with  as  the  interests  of  the  bank- 
rupt and  the  creditor  may  require.''  Sea 
also  In  re  Standard  Telephone  &  Electric  Cb. 
(D.  C,  Wis.),  26  Am.  B.  R.  601,  186  Fed. 
686;  In  re  Fairlamb  Co.  (D.  C,  Pa.),  28 
Am.  B.  R.  615,  100  Fed.  278. 

This  distinction  has  been  lucidly  main- 
tained l^  Judge  Ray,  in  In  re  Horstein  (D. 
C,  N.  Y.),  10  Am.  B.  R.  308,  122  Fed.  266, 
where  he  says:  ''It  will  be  noted  that  the 
proof  of  a  claim  is  one  thing,  and  the  allow- 
ance of  such  claim  is  quite  another  thing. 
Claims  may  be  proved,  but  not  allowed. 
They  may  be  provable,  not  allowable.  They 
may  be  provable,  and  then  allowed  in  part 
only,  or  on  conditions  onlv.  The  statute  does 
not  say  that  the  claims  of  creditors  who  have 
received  preferences  shall  not  be  proved;  but 
it  does  say  that  such  cUim  shall  not  be 
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proof  and  allowaaoe  is  much  the  same  as  that  between  evidence  and  judg- 
ment^ Before  a  claim  can  be  regarded  as  prov^i  the  written  proof  called 
for  by  §  57-n  must  at  least  have  been  filed  or  lodged  with  the  court  or  aanie 
ofiioer  thereof.  That  such  written  proof  has  been  completed  is  not  enooj^ 
BO  long  as  the  proof  remains  in  the  hands  of  the  creditor  or  his  attomej." 

n.  PROOF  OF  CLAIMS. 

a.  Otneral  requirements.— -  Claims  in  bankruptcy  must  be  proven  in  tbe 
manner  prescribed  in  the  bankruptcy  law  as  supplemented  by  the  general 
orders  and  official  forms.^  Affidavits  used  in  insolven<gr  or  general  assignment 
proceedings  under  State  laws  are  not  enough;  though,  where  the  facts  and 
amounts  tally  with  the  schedule  and  include  those  called  for  by  §  ST-a,  tbej 
will,  provided  there  is  no  objection,  usually  be  accepted  and  filed.    Proofs  of 


allowed  unless  or  until  the  creditor  surren- 
ders his  preference.  By  plain  implication,  the 
proof  of  the  claim  is  permitted.  The  claim 
of  a  creditor  who  has  received  a  preference 
may  be  proved;  but  it  cannot  be  allowed,  un- 
less he  shall  surrender  the  preference. 
Strange,  indeed,  is  that  construction  of  this 
law,  in  the  face  of  those  provisions,  which 
wiU  prevent  a  creditor  frcHn  coming  into 
court  and  proving  his  claim,  havir^  the 
amount  of  the  preference  received  by  him, 
if  any  (and  that  may  be  a  serious  and  neces- 
sary question  for  determination,  both  to 
the  fact  of  preference  and  its  amount) ,  deter- 
mined by  the  court,  and  then  having  his 
proved  claim  allowed  on  surrendering  the 
preference.  Any  creditor  has  the  rigbt  to 
oome  into  court  for  that  very  purpose.  To 
hold  otherwise  will  logically  prevent  a  cred- 
itor who  has  in  fact  received  a  preference, 
by  way  of  lien  or  otherwise,  for  only  a  small 
part  of  his  claim,  coming  into  court  and 
proving  his  claim,  and  then  having  it  allowed 
on  surrendering  the  preference  —  a  mode  of 
procedure  the  statute  expressly  permits." 

"Debts  are  not  the  less  provable,  within 
the  meaning  of  the  Bankrupt  Act,  because 
the  statute  of  limitations  may  be  success- 
fully pleaded  against  their  allowance.  As 
well  say  that  a  debt  was  not  suable  because 
the  statute  of  limitations  might  be  pleaded 
to  an  action  upon  it."  Hargardine-McKit- 
trick  Dry  Goods  Go.  v.  Hudson  (C.  C.  A., 
Sth  dr.),  10  Am.  B.  R.  225,  122  Fed.  232, 
affg.  6  Am.  B.  R.  657.  See  also  In  re  Scruggs 
(D.  C,  Ala.),  31  Am.  B.  R.  94,  97,  205  Fed. 
673,  citing  text. 

Right  to  prove  a  secured  claim.— There  is 
apparently  a  distinction  between  the  proving 
of  a  claim  under  {  67a  and  its  allowance 
imder  {  57c,  resulting  in  the  right  to  prove 
a  secured  claim  when  the  ultimate  necessity 
for  its  aUowance  appears  reasonably  possible, 
even  though  it  may  turn  out  to  be  imneces- 
sary  because  the  security  proves  adequate  to 
pay  the  debt  in  fuU.  Emerine  v.  Tarault 
(a  C.  A.  6th  Cir.),  34  Am.  B.  R.  55,  219 
Fed.  68. 

A  proved  dalm  does  not  become  "al- 
lowed'' bv  the  filing  thereof,  since  the  al- 
lowance ot  a  claim,  different  from  the  party's 


act  of  proving  and  the  ministerial  set  s( 
filing,  is  a  judicial  act;  and  until  a  dinet 
or  indirect  order  of  allowanoe  is  made,  ob- 
jections to  a  claim  may  properly  be  HM, 
it  being  unnecessary,  until  audi  order  if 
made,  to  proceed  under  section  67k  or  1  for 
a  reoonsiaeration  of  the  daim  and  a  reoor> 
ery  of  dividends  already  paid.  In  re  Two 
Rivers  Woodenware  Go.  «£  C.  A.,  71h  Cir.), 
29  Am.  B.  R.  518,  199  Fed.  877. 

A  disaUowed  daim  and  a  aonpienUt 
debt  are  not  identical  things;  and  whexe 
a  debt  is  disallowed  because  wiuaat  fbmuU- 
tion  the  claimant  does  not  have  a  nonpror- 
able  debt.  Lesser  t.  Gray,  236  U.  a  70,  M 
Am.  B.  R.  8. 

11.  Compare  In  re  Wise,  2  K.  B.  R  Btf^ 
151.    See  In  re  Merridc,  Fed.  Cas.  9,468. 

IS.  In  re  Back  Bay  Automobile  Go.  (D.  GL, 
Mass.),  1»  Am.  B.  R.  835,  168  Fel  679, 
revff.  19  Ant.  B.  R.  33. 

13.  In  re  Dunn  Hardware  &  Ihunitare  Gb. 
(D.  C,  N.  Car.),  13  Am.  B.  R.  147,  ISS 
Fed.  719:  In  re  Coventry-Evans  Fomitais 
Co.  (D.  C.,  N.  Y.),  22  Am.  B.  R.  272,  m 
Fed.  516.  The  practice  covering  the  presents^ 
tion  of  daims  of  creditors  to  the  referee  in 
bankruptcy  is  outlined  in  In  re  Sanuier 
(D.  C,  N.  Y.),  4  Am.  B.  R.  123,  101  Fd- 
224. 

Verified  proofs  of  cUiuL— A  wife  wiw, 
in  her  Terifled  proofs  of  claims  againit  the 
bankrupt  estate  of  her  husband,  makes  so 
reference  to  any  payment  on  account  of  losai 
which  were  the  subject-matter  of  her  daimi) 
but  expresdy  states  that  ''no  part  of  isid 
debt  has  been  paid,"  and  scratches  out  fran 
the  blank  form  the  word  ''except,"  vidstM 
the  express  requirements  of  this  section.  Is 
re  Girvin  (D.  C,  N.  Y.),  20  Am.  B.  R  490, 
160  Fed.   197,  206. 

Necessity  that  forms  be  followed  witk  «• 
actness. —  Bankrupt  forms  have  been  Iffo* 
vided  to  expedite  proper  and  prompt  sdmiB* 
istrations  according  to  the  very  ri|^  d 
parties  and  bv  no  means  for  the  purpose  d 
creating  purely  technical  defenses,  hence  the 
court  IS  not  i>ound  by  any  hard  and  fut 
rule  to  these  forms,  but  on  the  oootnry  ssy 
form  of  proof  used,  if  sufiident  to  shew  the 
nature  of  the  claim  and  the  bankmpf  s  lishtt* 
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debt  must  show  at  least  (1)  the  claim;  (2)  the  consideration  therefor ;^^ 
(3)  whether  anj,  and,  if  so,  what,  securities  are  held  therefor;  (4)  whether 
anj,  and  if  so,  what,  payments  have  been  made  thereon;  and  (5)  that  the 
smn  claimed  is  justly  owing  from  the  bankrupt  to  the  creditor.^  Proofs 
must  be  (a)  in  writing,  (b)  under  oath,  and  (c)  signed  by  the  creditors.^^ 
There  must  be  a  sufficient  verification,  otherwise  Uiere  is  a  failure  of  proof.^^ 
As  will  be  noticed  hereafter,  a  defective  proof  of  a  daim,  or  an  informal  pres- 
entation of  a  claim  may  be  corrected  by  amendment  even  if  after  the  ezpira- 
ation  of  the  time  limit,^^  provided  there  enough  is  presented  to  show  that 
a  demand  is  made  against  the  estate,  and  that  it  is  the  creditor's  intention  to 
hold  the  estate  liable.^^ 

b.  Proof  as  evidence;  prima  facie  case. — A  claim  proven  as  required  by  the 
act  should  be  received  and  filed  by  a  referee  receiving  it,  and  amounts  to  a 
prima  facie  case ;  ^  thus  proving  the  debt  for  all  purposes  in  the  proceeding, 
unless  objected  to  or  continued  for  consideration.  If  objections  are  made  to 
the  allowance  of  a  claim,  the  formal  proof  of  it  raises  a  presumption  as  to 
its  validity  which  must  be  rebutted  by  affirmative  proof.*^  Even  if  objected 
to,  the  sworn  proof  of  claim  is  prima  facie  evidence  of  its  validity ;  when  objec- 
tion is  made,  clause  /  provides  that  the  objection  shall  be  heard  and  determined, 


Ity  therefor  supported  by  the  legal  alUdurit  of 
the  claimant  is  aofllclent.  Matter  of  Collins 
(D.  C,  W.  Va.),  82  Am.  B.  B.  785,  215  Fed.  247; 
Matter  of  Booth  (D.  C.»  N.  Y.),  33  Am.  B.  B. 
ISU,  216  Fed.  575;  Matter  of  Hudson  Porcelain 
('o.  (D.  C,  N.  T.),  85  Am.  B.  B.  18,  225  Fed. 
325. 

14.  In  re  Sterens  (D.  C,  Vt)»  6  Am.  B.  B. 
806,  107  Fed.  243,  holding  that  the  statement  of 
coosideration  should  be  sufficiently  specific  and 
full  to  enable  creditors  to  pursue  proper  and 
legitimate  inquiry  as  to  the  fairness  and  legality 
of  the  claim,  and  if  It  be  so  meagre  and  general 
in  character  as  not  to  do  this  it  Is  insumcient. 
In  re  Creasinger  (Bef.,  Cal.),  17  Am.  B.  B.  (H^, 
543. 

IB.  Claims  wbleh  do  not  oomply  with  the 
requirements  of  the  bankruptcy  act  are  not 
*'duly  proved"  within  the  meaning  of  section 
■57d  of  the  Bankruptcy  Act.  Matter  of  Hudson 
Porcelain  Co.  (D.  C,  N.  J.),  86  Am.  B.  B.  18, 
225  Fed.  825. 

The  amount  clatmed  by  a  creditor  to  be 
owing  him  from  a  bankrupt  must  be  definitely 
stated  in  the  proof  of  claim  and  not  left  to 
depend  upon  some  future  contingency.  Bay 
State  Milling  Co.  y.  Susman  Feuer  Co.  (Conn. 
Sup.  Ct.  of  Bnoss),  89  Am.  B.  B.  182,  100  Atl.  10. 

16.  As  to  propriety  of  permitting  attorney  for 
trustee  to  make  out  and  present  formal  proof 
of  creditor's  claim,  see  In  re  McKenna  (D.  C, 
Ark.),  15  Am.  B.  B.  4.  187  Fed.  611:  In  re  Kim- 
ball (D.  C,  Mass.),  4  Am.  B.  B.  144,  100  Fed. 
177,  in  which  It  was  held  that  the  fact  that  the 
attorney  for  a  party  takes  the  oath  of  his 
client  to  the  proof  of  daim  does  not  justify  Its 
disallowance. 

17.  In  re  Coyentry-Brans  Furniture  Co.  (D. 
C,  N.  Y.),  22  Am.  B.  B.  272,  116  Fed.  516;  In  re 
Carter  (D.  C,  Ark.),  15  Am.  B.  B.  126. 

Neceeslty  for  county  elerk's  eerttlleate. — 
Although  a  proof  of  claim  has  been  sworn  to 
outside  the  district  there  is  no  necessity  for  a 
county  clerk's  certificate.  Matter  of  Eisenberg 
(D.  C.  N.  Y.),  40  Am.  B.  B.  864,  251  Fed.  427. 

18.  Matter  of  Kessler  (C.  C.  A.,  2d  Cir.),  25 
Am.  B.  B.  512,  184  Fed.  51.  See  under  heading 
"Amendment  of  proof  of  claims,"  post. 

19.  Matter  of  Thompson    (C   C.   A.,  3d  CIr.), 
86  Am.  B.  B.  100,  227  Fed.  981,  affg.  34  Am.  B 
B.  242,  222  Fed.  167. 


SO.  Matter  of  0*Gara  &  Magulre,  Inc.  (D.  C, 
N.  J.),  44  Am.  B.  B.  40.  260  Fed.  935;  In  re 
Sumner  (D.  C,  N.  Y.),  4  Am.  B.  B.  128,  101  Fed. 
224;  In  re  Shaw  (D.  C,  Pa.),  6  Am.  B.  B.  400. 
100  Fed.  780 ;  Whitney  y.  Dresser,  15  Am.  B.  B. 
326,  200  U.  S.  532;  Matter  of  Mclntyre  &  C6. 
(C.  C.  A.,  2d  Cir.),  24  Am.  B.  B.  1.  174  Fed.  627. 
But  where  not  so  proven  until  after  the  bank < 
rupt's  death,  the  proof  does  not  haye  this  effect. 
In  re  Shaw  (D.  C,,  Pa.),  7  Am.  B.  B.  458,  112 
Fed.  947. 

A  sworn  proof  of  dalnt  Is  prima  facie  eyidenoe 
of  its  allegations,  eyen  If  objected  to;  and  It  Is 
regarded  as  a  deposition  rather  than  as  a  plead- 
ing, and  has  the  force  of  evidence.  In  re  united 
Wireless  Telegraph  Co.  (D.  C,  Me.),  20  Ann.  B. 
B.  848,  201  Fed.  445. 

Compliance  with  statute.— A  proof  of 
claim  is  not  prima  facie  evidence  of  its  al* 
legations  and  entitled  to  allowance,  imlese 
it  complies  with  the  requirements  of  the 
bankruptcy  act,  as  to  the  statement  of  the 
claim  and  its  consideration.  Matter  of  Hud- 
son Porcelain  Co.  (D.  C,  N.  J.),  35  Am.  B. 
R.  18,  225  Fed.  825. 

Claim  against  bankrupt  on  stock  subscrip- 
tion.— A  claim  by  a  receiver  of  an  insolvent 
insurance  company  against  the  bankrupt 
estate  of  a  stockholder,  based  on  the  conten- 
tion that  it  is  necessary  to  enforce  the  liabil- 
ity of  stockholders  on  their  subscriptions  in 
order  to  equalize  claims  between  various 
stockholders  who  had  paid  their  subscrip- 
tions in  various  proportions,  should  not  be 
allowed  where  it  does  not  appear  how  much 
the  bankrupt  has  paid  on  his  subscription. 
Matter  of  Bass  (D.  C,  Ga.),  33  Am.  B.  R. 
766,  215  Fed.  275. 

«1.  Matter  of  Welbome  (D.  C,  N.  Y.),  45 
Am.  B.  R.  312, 266  Fed.  385,  quoting  Collier  on 
Bankruptcy  (11th  ed.),  783.  See  also  under 
heading  "Objection  before  Allowance,'*  po9t^ 
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and  not  the  dainu"  If  the  proof  of  debt  is  not  relied  upon  bj  the  creditor,  bat 
he  attempts  to  establish  his  daim  bj  other  evidence^  he  cannot,  on  appeal,  jm 
the  allegations  of  his  proof  of  debt  to  snpplj  deficiencies  in  his  testhnony' 
If  proof  is  properly  made  by  witnesses  who  are  competent  to  testify,  the  dium 
may  be  received.  It  is  a  serions  matter  to  reject  a  daim  upon  the  gnnmd 
that  the  witnesses  are  unworthy  of  belief.^ 

0.  Allegations  of  proofs — The  proof  of  daim  is  not  a  pleading,  bat  a  deposh 
tion  which  must  set  forth  the  evidence  with  particularity.*  Whole  strict  nil» 
of  pleading  do  not  apply,  it  is  neverthdess  necessary  that  the  daim  and  its 
consideration  should  be  so  set  forth  as  to  enable  tbe  trustee  and  the  cieditois 
to  make  proper  investigation  as  to  its  fairness  and  l^ality  without  undue 
trouble  or  inconvenience.*  If  the  allq;ations  of  the  proof  do  not  set  forth  all 
of  the  necessary  facts  to  establish  a  daim,  or  are  sdf-contradietoiy,  the 


as.  In  re  CnMe  Braid  Co.  (D.  C,  K.  Y.), 
17  Am.  B.  R.  143,  145  Fed.  224;  In  re  Carter 
(D.  C,  Ark.),  16  Am.  B.  R.  126,  13S  Fed. 
SiS,  holding  that  when  the  creditor  presents 
a  properlv  verifled  claim,  the  burden  of  proof 
Is  shifted  upon  the  objector;  In  re  Cannon 
(D.  C,  Pa.),  14  Am.  B.  R.  114,  133  Fed.  837. 
But  see  In  re  Blue  Itidge  Packing  Co.  (D. 
C,  Pa.),  11  Am.  B.  R.  86,  125  Fed.  819; 
In  re  Scott  (D.  C,  Tex.),  1  Am.  B.  R.  553, 
93  Fed.  418;  In  re  Wooten  (D.  C,  N.  Car.), 
9  Am.  B.  R.  247,  118  Fed.  670,  holding  that 
every  creditor  should  establish  his  dami  by 
a  preponderance  of  evidence;  In  re  Dunlap 
Carpet  Co.  (D^  C,  Pa.),  22  Am.  B.  B.  788, 
171  Fed.  532. 

Proof  of  daim  as  «vidence.— The  Supreme 
Court  in  the  case  of  Whitney  t.  Dresser, 
200  U.  S.  532, 16  Am.  B.  R.  826,  has  sustained 
the  prindple  dedared  in  the  text,  holding 
that  the  words  of  section  57-f  suggests,  u 
they  do  not  distinctly  import,  that  the  objec- 
tor is  to  go  forward;  it  is  the  objection,  and 
not  ihe  daim,  which  is  there  pointed  out  for 
hearing  and  determination,  mdlcating  that 
the  daim  is  regarded  as  having  a  certain 
standing  already  established  by  the  oath. 

The  proof  of  daim  is  prima  facie  evidenoe 
that  the  snegations  made  therdn  are  correct, 
and  the  petiuoner's  status  as  a  creditor  must 
stand  until  it  shaU  be  properly  imd  suc- 
cessfully attadced.  In  re  Roanoke  Furnace 
Co.  (D.  C,  Pa.),  18  AnL  B.  R.  661,  152  Fed. 
846;  In  re  Coventry-Svans  Furniture  Co. 
(D.  C,  N.  Y.),  22  Am.  B.  R.  272,  166  Fed. 
616. 

Negative  averment. —  In  the  case  of  Board 
of  Commerce  ▼.  Security  Trust  Co.  (C.  C.  A., 
eth  Cir.),  34  Am.  B.  R.  762,  22&  Fed.  454, 
a  daim  was  filed  which  was  based  on  the 
alleged  breach  of  contract  between  the  bank- 
rupt and  a  diamber  of  commerce  ^consisting 
of  a  failure  to  maintain  its  factory  as  agreed, 
and  objection  was  made  as  to  the  proof  pre- 
sented. The  court  said:  ''The  objection 
that  the  daim  is  not  sufficiently  proved  is 
l)a8ed  upon  the  fact  that  from  the  evidence 
it  does  not  appear  the  breach  of  contract  by 
the  Company  was  not  brought  about  by 
etrikes,  labor  difficulties,  fires,  acts  of  the 
elements,  panics,  or  other  causes  beyond  its 
eonlaroL    in  the  sworn  proof  of  daim  these 


negatives  were  dearly  alleged,  mod,  in  the 
absence  of  proof  to  the  oontnury,  an  Ud 
to  be  sufficiently  proved  under  the  Bank- 
ruptcy Act,  since  sudi  all^gaticiia  are  pHas 
facte  evidence  and  the  sworn  proof  of  daim 
is  some  evidence,  even  when  it  is  dmiei 
Whitn^  T.  Dresser,  200  U.  S.  632,  15  Abl 
B.  R.  326,  26  Sup.  Ct  816,  50  L.  'Ed.  684. 
These  designates  exceptione  and  cootin- 
gencies  are  all  matters  whidi  were  peediariy 
within  the  knowledge  of  the  conmany.  Under 
such  drcnmstances  the  pKfiMi  fiieie  proof  of 
the  proof  of  daim  itself  must  stand;  unkv 
the  one  against  whom  the  arverment  ma 
made  shows  an  excuse  from  eompUanes  1^ 
proving  the  causes  named.** 

23.  Matter  of  Mdntyre  ft  Co.  (C  C  A.» 
2d  Cir.),  24  Am.  B.  R.  I,  174  ^ed.  627. 

ii.  Matter  of  Rome  (D.  CL,  N.  J.),  1» 
Am.  B.  R.  820,  162  Fed.  971. 

25.  Matter  of  Creasinger  (D.  C,  Od.).  17 
Am.  B.  R.  588,  145  Fed.  224.  AU  the  fn^ 
malities  required  in  ordinary  pleadiags  do 
not  apply  to  the  filing  of  prooi  of  a  dabs 
in  bankruptcy.  Kelscj  t.  Mnnaon  (C  C.  A, 
8th  Cir.),  2&  Am.  B.  R.  520,  108  Fed.  841. 

What  nroof  of  daim  should  contain.— A 

Sroof  of  daim  is  not  a  pleading  but  a  deposi- 
ion  and  ehould  inform  to  a  certain  extent 
of  the  origin  and  diameter  of  the  debt,  and 
the  items  of  which  it  is  made  up  ahooM 
be  given,  and  the  statement  of  the  oonsidenr 
tion  ought  to  be  such  as,  if  true,  not  to  ]mt 
the  creditors  or  trustee  upon  proof  or  require 
oral  explanation  from  the  daimants,  and 
diould  be  suffidently  fuU  to  enable  the  tna- 
tee  or  creditors  to  pursue  any  legitimate  in- 
quiry as  to  the  fairness  and  le^iitr  of  tbe 
daim.  Matter  of  Creasinger  (Ref.,  CsL),  17 
Am.  B.  R.  538,  145  Fed.  224. 

Statement  upon  information  and  Mief.— 
The  vital  facts  to  support  a  proof  of  daia 
ehould  be  made  to  appear  by  positive  av«^ 
ments,  founded  upon  deponentrs  knowledSBi 
and  not  upon  his  bdief;  and  an  allegation 
upon  information  and  belief  upon  a  vitd 
point  in  a  proof  of  daim  is  not  saflksent 
to  sustain  such  proof.  In  re  United  Wlrete 
Telegraph  Co.  (D.  C,  Me.),  29  Am.  B.  B- 
848,  201  Fed.  445. 

26.  Matter  of  Griffin  (D.  C,  MaM.),  » 
Am.  B.  R.  804,  188  Fed.  389. 
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daim  may  be  disallowed ;  or  the  referee  may  nnqnestionably  order  proper  and 
Intimate  inqairies  into  the  fairness  and  l^ality  of  snch  claim  bo  that  he 
may  pass  upon  it  intelligently  and  judicially.  The  proof  presented  to  sustain 
the  claim  should  conform  to  the  statement,  at  least  as  to  amount  and  grounds.^ 
d.  Statement  as  to  oonsiderationw— The  statement  as  to  consideration  must 
be  sufficiently  full  and  explicit  to  enable  the  trustee  and  other  creditors  to 
investigate  as  to  the  fairness  and  l^ality  of  the  daint^  It  must  be  sufficient 
to  enable  the  referee  passing  on  it  to  do  so  intelligently  and  judicially.^  It 
will  not  be  sufficient  to  mmly  state  that  the  consideration  was  ^'for  legal 
seryioeSy"  '^  or  ''  for  goods,  wares  and  merchandise.''  ^    The  statement  of  the 


97.  Orr  t.  Parke  (C.  C  A.,  5tli  CIr.),  26 
Am.  B.  B.  544,  188  Fed.  68S;  In  re  Outte 
Braid  Co.  (D.  C,  N.  Y.),  17  Am.  B.  B.  148» 
145  Fed.  224. 

as.  In  re  Lansaw  (D.  C.»  Mo.),  9  Am.  B. 
R.  167.  118  Fed.  365. 

29.  Orr  ▼.  Parke  (C.  C.  A,,  dOk  Clr.),  25  Am. 

B.  R.  644,  188  Fed.  683  in  which  the  conrt 
quoted  the  lan^iiago  of  the  text;  In  re  Seott 
<D.  C,  Tex.),  1  Am.  B.  R.  053,  03  Fed.  418; 
In  re  Sterens  (D.  C,  Vt.),  5  Am.  B.  B.  806,  104 
Fed.  820;  Hatter  of  Hudson  Porcelain  Co.  (D. 

C,  N.  J.),  35  Am.  B.  R.  18,  225  Fed.  325;  Matter 
of  Welborne  (D.  C,  N.  Y.),  45  Am.  B.  B.  812, 
206  Fed.  880. 

'Statement  of  conaideiation. —  This  provi* 
aion  with  reference  to  coneideration  relatea 
only  to  the  proof  of  claim  and  not  to  the 
averments  of  the  petition.  In  re  Brett  (D. 
C,  N.  J.),  12  Am.  B.  R.  402,  130  Fed.  081. 
'*  For  legal  serrices  "  has  been  held  to  be  an 
insufficient  statement  of  consideration.  In  re 
Scott  (D.  C,  Tex.),  1  Am.  B.  R.  553,  93 
Fed.  418.  A  statement  that  the  daim  is 
"for  goods,  waree  and  merchandise"  is  in- 
sufficient. In  re  Bhie  Ridge  Padcing  Co. 
(D.  C,  Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 
A  statement  that  the  consideration  is  a  writ- 
ten promise  to  pay  a  certain  sum,  **  for  Talne 
received,"  is  not  sufficient.  In  re  Covontry- 
Evans  Furniture  Co.  (D.  C,  N.  Y.),  22  Am. 

B.  R.  272,  166  Fed.  516.  In  the  case  of 
In  re  Watertown  Paper  Co.  (C.  C.  A.,  2d 
dr.),  22  Am.  B.  R.  190,  169  Fed.  252,  it 
iras  held  that  the  rejection  of  a  claim  is  not 
justified  because  the  consideration  of  the  debt 
was  stated  to  be  for  ''wood  pulp  sold  and 
delivered,"  when  it  really  was  for  the  balance 
of  a  running  account  though  wood  pulp  sold 
did  in  fact  constitute  a  large  part  of  the 
consideration,  where  it  appeared  that  the 
whole  matter  of  the  accoimt  had  been  fully 
inquired  into  before  the  special  master,  and 
the  claim  which  was  irregular  in  form  had 
been  amended  to  conform  to  the  proof  and 
the  amount  was  clearly  stated.  In  the  case 
of  In  re  United  Wireless  Telegraph  Co.  (D. 

C,  Me.),  29  Am.  B.  R.  848,  201  Fed.  445, 
it  was  held  that  a  proof  of  claim  which 
merely  states  that  deponent  was  in  the  em- 
ploy of  bankrupt's  predecessor  from  on  or 
about  November  1,  1903,  to  on  or  about 
November  1,  1906,  and  that  a  specified  sum 
was  due  him  for  salary  when  he  left  its  em- 
ploy on  the  latter  date,  but  which  does  not 
state  the  character  of  the  services,  or  other- 
wise give  tiie  consideratioa  for  them  is  in- 
mfflcieiit. 
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Where  elaim  Is  for  money  had  and  re- 
ceived.— A  proof  of  claim,  setting  forth  the 
amount  of  the  debt  and  allwing  the  consid- 
eration to  have  been  a  loan  oy  the  claimant 
to  the  bankrupt  of  a  certain  sum  of  money, 
and  further  unnecessarily  aU^ng  that  -Uie 
money  was  received,  accepted,  and  used  by 
the  bankrupt  for  its  own  use  and  benefit  is  a 
sufficient  compliance  with  the  act,  and 
where  it  is  sustained  by  the  proof  it  is  im- 
material whether  or  not  the  allegations 
amount  to  a  count  in  assumpsit  for  money 
had  and  received.  Flower  v.  Commercial 
Trust  Co.   (C.  C.  A.,  8th  dr.),  35  Am.  B. 

R.  74,  22S  Fed.  818. 

20.  Orr  v.  Parke  (C.  O.  A.,  5th  Cir.),  25 
Am.  B.  R.  544,  183  Fed.  683;  In  re  Wooten 
(D.  C,  N.  C),  9  Am.  B.  R.  247,  118  Fed. 
670;  In  re  Eagles  (D.  C,  N.  C),  8  Am.  B. 
R.  733,  99  Fed.  695. 

SI.  ICatter  of  Creasinger  (D.  C,  Cal.),  17 

Am.  B.  R.  588,  145  FA.  224;  In  re  Scott 

(D.  C  Tex.),  1  Anx.  B.  R.  553,  93  Fed.  418. 

Sufficiency  of  daim  for  legal  services. — 
A  general  statement  that  the  consideration 
of  a  daim  is  for  le^  services  rendered  dur- 
ing a  certain  period,  without  stating  the 
nature  of  the  services  except  in  one  puticu- 
lar,  without  specifying  the  dates  or  the  num- 
ber of  times  the  claimant  appeared  for  the 
bankrupt,  and  fails  to  state  whether  the 
amount  claimed  is  the  reasonable  value  of 
the  services  performed,  is  insufficient.  Mat- 
ter of  Hudson  Porcdain  Co.  (D.  C.,  N.  J.), 
35  Am.  B.  R.  18,  225  Fed.  325. 

88.  In  re  Blue  Ridge  Packing  Co.  (D.  C, 
Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 

Goods,  wares  and  merdiandise. —  In  re 
Elder,  Fed.  Cas.  4,326,  it  was  said :  "  Look- 
ing then  at  the  object  of  the  law  and  the 
Ireasons  f or^  requiring  a  statement  of  the  con- 
sideration in  the  deposition,  I  consider  that 
a  general  statement  tiiat  the  consideration 
of  a  demand  is  'goods,  wares  and  merchan- 
dise,' or  hay,  barley  and  board,  is  not  suffi- 
cient; that  tiie  kinds  of  goods,  the  quantity, 
the  price  and  near  the  date  of  sale  snould  be 
stated;  that  the  quantity  of  ha^  or  barley, 
the  price  and  the  time  of  delivery  if  de- 
livered at  one  time,  or  if  delivered  continu- 
ously through  a  period  of  time,  that  period 
diould  be  stated.  If  the  proof  falls  short 
of  this  the  register  ought  not  to  consider 
it  satisfactory  and  dioiud  withhold  his  ap- 
proraL'* 
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daim  ahould  be  iteEoized  and  set  forth  the  dates  of  the  several  items  when 
possible." 

e.  Se^niraaents  of  General  Order  ZZI.— Strict  practice  reqniies,  however, 
that  proofs  of  debt  conform  to  General  Order  XXI  (1)  (2)  (8).  Tho^ 
proofs  (1)  should  be  entitled  in  the  court  and  in  the  cause,**  (3)  should  contain 
a  clause  to  the  effect  that  "no  note  has  been  received  for  such  account,  nor 
any  judgment  rendered  thereon;"  (3)  if  an  open  account,  ahould  state  when 
the  debt  became  or  will  become  due,  and  (4)  if  on  items  maturing  at  different 
dates,  the  average  date  should  be  stated.^  A  proof  of  claim  is  not  vitiated 
merely  because  Qie  caption  incorrectely  states  the  court**  If  made  (a)  by  a 
partnership,  it  must  appear  by  oath  that  the  affiant  is  a  member  of  the  part- 
nership ;  if  (b)  by  agent,  the  reason  why  it  is  not  made  by  the  claimant  must 
be  stated ;  and  if  (c)  on  behalf  of  a  corporation,  it  must  be  sworn  to  by  the 
treasurer,  or  if  none,  the  corresponding  fiscal  officer  of  such  corporation.'* 

f.  Seqnirements  of  official  forms.-* .Several  forms  have  been  officially 
adopted  by  the  Supreme  Court  governing  the  practice  on  proof  of  daima. 
The  forms  prescribed  are  :  (1)  for  an  unsecured  debt  (No.  31)  ;  (2)  for  a 
secured  debt  (No.  32) ;  (3)  for  a  debt  due  a  corporation  (No.  33)  ;  (4)  for  a 
debt  due  a  partnership  (No.  84) ;  (5)  for  proof  by  agent  or  attomej 
(No.  35) ;  (6)  for  proof  of  secured  debt  by  agent  (No.  36).  Blanks  are 
not  supplied  by  the  government,  but  are  on  sale  in  law  book  or  stationery 
stores.  Each  of  them  contains  an  allegation  which  is  not  required  by  law;" 
none  of  them  contains  the  allegation  to  the  effect  that  the  claimant  has  no 
note  or  judgment.**  When  none  of  these  forms  fit  a  given  case,  they  dioold 
be  varied  or  combined,  reference  being  had  chiefly  to  the  requirements  of 
the  statute  as  to  what  constitutes  a  proof  of  debt.  Some  of  these  variationB 
are  considered  later.    Illustrative  cases  will  be  found  in  the  foot-nota** 


SS.  Matter  of  Bisenberg  (D.  C,  N.  Y.).  40  Am. 
B.  R.  804.  251  Fed.  427 ;  In  re  Wooten  03.  C,  N. 
Car.),  9  Am.  B.  R.  247,  118  Fed.  670.  See  In  re 
Ferguson  (D.  C,  Pa.),  11  Am.  B.  R.  871,  127 
Fed.  407.  In  the  case  of  In  re  Blue  Ridge 
Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R.  86. 
126  Fed.  619,  It  was  held  that  a  claim  which 
specified  the  consideration  to  be  for  "print- 
ing done  for  said  bankrupt  at  its  request 
theretofore,  to  wit,  in  September,  1903.  as 
per  bill  rendered"  is  insufficient;  it  may  in- 
form to  a  certain  extent  of  the  origin  and 
character  of  the  debt,  but  the  items  by  which 
it  is  made  should  be  given ;  In  re  Elder,  Fed. 
Cas.  4,326;  In  re  Scott  (D.  C,  Tex.),  1  Am. 
B.  R.  553,  93  Fed.  418. 

Claim  based  on  open  account. —  In  the 
case  of  In  re  Globe  Boat  Co.  (D.  C,  N.  Y.), 
27  Am.  B.  R.  48,  190  Fed.  92,  there  was 
attached  to  the  claim  a  statement  of  account 
substantially  as  follows:  "To  money  ad- 
vanced and  salary  due  from  Sept.  18,  1909, 
to  Dec.  19,  1910,  $2,295.96,"  crediting  the 
bankrupt  with  $801.13,  "By  money  drawn 
from  firm/'  thus  leaving  a  balance  of 
$1,494.83,  the  amount  of  the  claim.  The 
claim  was  in  no  manner  itemized  nor  did 
the  proof  of  claim  state-  when  the  salary 
became  due,  or  that  no  note  had  been  re- 
ceived for  such  account  or  judgment  ren- 
dered thereon.  It  was  held  that  the  claim 
being  on  an  open  accoimt,  the  proof  of  claim 


was  defective  at  not  complying  with  Genenl 
Order  XXL 

34.  General  Order  XXI  (1).  See  "Supple 
mentary  Forms,"  po9t,  and  also  Hagar  & 
Alexander's  Bankr.  Forms  (2d  Kd«);  An. 
Bankr.  Dig.  §  735. 

39.  A  proof  of  claim  by  a  corety  which  is 
in  the  form  of  a  petition  for  the  estabiisk- 
ment  of  ita  subrogated  rights  and  wliieh  very 
elaborately  sets  forth  a  history  of  the  eatire 
transaction,  substantially  complies  with  Ges- 
eral  Order  21,  9  3,  regarding  the  proof  of 
assigned  claims,  KUpatrick  ▼.  United  States 
Fidility  4t  Guaranty  Go.  (a  C  A..  5th  GIr.t. 
37  Am.  B.  R.  36,  228  Fed.  587. 

36.  In  re  Blue  Ridge  Packing  Co.  (D.  C, 
Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 

37.  General  Order  XXI  (1). 

Oflleer      of      eon>4w«tloB.---SiifflcleBt      resfon 
should  be  given  why  a  claim  by  a  corporation 
ifl  not  made  by  the  officer  designated.    Mstter 
of   RebouUn   FUs  A   Co.    (Ref.,   N.  J.),  19  Am 
B.  R.  215. 

The  president  of  a  corporation  who  perfbrmt 
the  duties  of  the  treasurer  may  sisn  a  daim. 
Matter  of  Bisenberg  (D.  C.  N.  T.),  40  Am.  B. 
R.  864,  2S1  Fed.  427. 

18.  That  relative  to  set-offs  and  eovaCer- 
claims. 

89.  Required  by  General  Order  XXI  (1). 

40.  In  re  Ankeny,  1  N.  B.  N.  6U;  In  re  8coU 
(D.  C,  Tex.),  1  Ann.  B.  R.  CSB8,  08  Fed.  418:  In 
re  Wise,  2  N.  B.  N.  Rep.  151;  In  re  8tov<SBS  (D. 
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g.  Before  wliom  proob  taken. — Proofs  of  debt  can  be  takea  before  anj  of 
the  officers  designated  in  §  20  of  the  act^  This  is  a  marked  change  from 
the  law  of  1867.  They  are  not  now  usually  taken  before  the  referee.  There 
being  no  requirement  to  that  effect,  the  mere  signature  of  the  officer,  without 
a  certificate  as  to  his  authority  or  even;  a  seal,  seems  enough,^  though  ref* 
erees  can  perhaps  by  rule  require  a  certificate  as  evidence  ^t  the  officer 
is  "authorized  to  administer  oaths."  The  proof  being  in  the  nature  of  a 
deposition  and,  if  objected  to,  amounting  to  a  pleading  also,  claims  should 
not  be  sworn  to  before  the  attorney  for  the  bankrupt,^  although  this  would  not 
of  itself  be  sufficient  to  justify  the  disallowance  of  a  daim.^ 

h.  Who  may  make  proof. — (i)  In  gxitsbal. —  Claims  must  be  made  by  the 
creditor.^  The  proof  of  daim  should  show  on  its  face  the  true  interest  of  the 
person  presenting  it^  The  status  of  creditors  for  the  purpose  of  determining 
their  rights  to  prove  their  claims  is  fiized  as  of  the  date  of  filing  the  bankruptcy 
petition.^^  An  endorser  or  surety  for  a  bankrupt  is  a  creditor.^  The  executor 
or  administrator  of  a  deceased  creditor  may  prove  a  claim  against  the  bank- 
rupt in  behalf  of  the  decedent's  estata^  In  the  case  of  embezzlement  or 
misappropriation  of  funds  by  a  bankrupt,  the  person  defrauded  may  at  his 
option  prove. a  claim  founded  upon  an  implied  contract  to  repay.^  A  creditor 
who  is  indebted  to  the  bankrupt  in  an  amount  much  larger  than  his  daim 
will  not  be  allowed  to  prove  such  daim.^^  It  has  been  held  if  proof  is  made  of 
an  equitable  daim,  as  by  a  cestui  que  trust,  it  must  be  not  only  of  his  claim  but 
of  all  others  similarly  situated.® 

(2)  Eelativbs  as  ckeditobs. — ^A  father  may  prove  a  claim  against  the 
estate  of  his  son  who  is  a  bankrupt*®  Where  the  wife's  common  law  disability 
to  enter  into  contracts  in  respect  to  her  separate  property  has  been  removed, 
she  is  entitled  to  prove  a  claim  against  her  husband's  estate  in  bankruptcy,  in 
the  absence  of  deception  on  her  part  or  conduct  inconsistent  with  such  claim.** 
Where  a  creditor  is  related  to  a  bankrupt  his  daim  will  be  subjected  to  a 
more  rigid  scrutiny  than  it  would  be  if  no  such  relation  existed;  but  the 


C,  Vt.),  6  Am.  B.  B.  11,  104  Fed.  325;  In  r« 
Sumner  (D.  C,  N.  Y.)*  4  Am.  B.  B.  123,  101 
Fed.  224:  In  re  Shaw  (D.  C,  Pa.),  6  Am.  B.  B. 
499,  100  Fed.  780;  In  re  Steyens  (D.  C,  Vt.),  5 
Am.  B.  B.  806,  107  Fed.  243. 

41.  See  dlBcusBion  under  I  20,  ante.  See  also 
In  re  Sugenhelmer  (D.  C,  N.  Y.),  1  Am.  B.  B. 
425,  91  Fed.  744. 

42.  Not  BO  under  the  law  of  1867.  In  re  Nebe, 
Fed.  Cas.  10,073.  See  also  for  Instancea  of  the 
strict  practice  under  the  former  law,  In  re 
Haley,  Fed.  Cai.  6,918;  In  re  Srauis,  Fed.  CaB. 
13,532 ;  In  re  Lynch,  Fed.  Cai.  8,685. 

43.  In  re  Keyaer,  Fed.  Cai.  7,748;  In  re  Nebe, 
Fed.  Cas.  lOXrfB. 

44.  In  re  KimbaU  (D.  C,  Mass.),  4  Am.  B.  B. 
144,  100  Fed.  177. 

40.  The  order  of  payment  between  the  yarlouB 
creditors  has  no  bearing  upon  the  right  to 
proye  a  claim.  McKey  y.  Bruns  (C.  C.  A.,  7th 
Cir.),  40  Am.  B.  B.  180,  243  Fed.  370. 

Prlyity  between  ereditor  and  bankrupt. — 
Where  arrangements  for  the  sale  of  property 
was  made  between  the  owners  and  a  foreign 
corporation  and  in  consummation  of  that  ar- 
rangement a  domestic  corporation  was  formed 
to  take  oyer  the  property  and  to  issue  bonds  In 
payment  therefor,  there  is  sufficient  priyity 
between  the  two  corporations  to  permit  the 
yendors  to  file  a  claim  against  the  domestic 
corporation  in  bankruptcy  on  the  bonds  thus 
Issued.  ICatter  of  Geor^a  Steel  Co.  (D.  C, 
Oa.),  39  Am.  B.  B.  420,  IMO  Fed.  478.  See  also 
Am.  B.  B.  Dig.,  I|  725-m 
^4«vMatter  of  CoUins  (D.  C,  la.),  87  Am.  B. 
B.  692,  236  Fed.  937. 


47.  In  re  0*Callaghan  (Bef.,  Mass.),  30  Am. 
B    B    97 

48.  Ko'busch  y.  Hand  (C.  C.  A.,  8th  Cir.),  19 
Am.  B.  B.  379,  166  Fed.  660;  Bank  of  Wayne 
y.  Gold  (N.  Y.  Sup.  Ct.),  26  Am.  B.  B.  722,  146 
App.  Diy.  296,  130  N.  Y.  Supp.  942;  In  re  Lyon 
(C.  C.  A.,  2d  dr.),  10  Am.  B.  B.  25,  121  Fed. 
723. 

49.  In  re  Woods  (D.  C,  Pa.).  IB  Am.  B.  B. 
240,  133  Fed.  82,  holding  that  the  right  of  the 
executors  of  the  bankrupt's  father  who  died 
after  the  adjudication,  to  proye  a  debt  against 
her  estate  in  bankruptcy  cannot  be  affected  by 
a  proyision  of  his  will  that  "any  indebtedness 
that  either  she  or  her  husband  might  then  owe 
him,"  should  be  deducted  from  her  share  in  his 
estate 

60.  Burgoyne  y.  McKlUlp  (C.  C.  A.,  8th  Cir.), 
25  Am.  B.  B.  387,  182  Fed:  462. 

855N5S  ^ti°sr  '°-  ""■'  ^'•'' » ^  »•  «• 

53.  In  re  Bider  (D.  C,  N.  Y.),  3  Am.  B.  B.  192, 
96  Fed.  811. 

54.  In  re  Neiman  (D.  C,  Wis.),  6  Am.  B.  B. 
329,  109  Fed.  113.  Thus,  she  may  proye  a  daim 
against  her  husband's  estate  for  seryices 
rendered  in  his  saloon.  In  re  Domenig  (D.  C, 
Pa.),  11  Am.  B.  B.  562,  128  Fed.  146.  Or  for 
money  loaned.  James  r.  Gray  (C.  C.  A.,  Ist 
Cir.),  12  Am.  B.  B.'  578,  181  Fed.  401.    Bee  also 

S^?S?  T:«^9?®'8  <C-  C.  A.,  1st  Cir.),  26  Am.  B. 
B.  413,  418,  188  Fed.  513. 
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Iionest  or  dishonest  character  of  a  debt  is  not  to  be  determined  by  the  existence 
of  a  relationship  between  the  parties.^ 

(3)  Claims  by  corporations^  8tockhoij>ers  or  BOirDHoiJ>sBS. — ^A  stock- 
holder of  a  corporation  cannot,  by  executory  contract  between  the  corporation 
and  himself  whereby  the  corporation  agrees  to  purchase  the  stock  held  by  him, 
be  transmuted  from  a  stockholder  into  a  creditor  and  as  such  be  entitled  to 
share  in  the  assets  of  the  corporation.^^  If  a  firm  having  a  corporation  as  a 
partner  de  facto  is  adjudicated  a  bankrupt,  the  corporation  as  a  general  creditor 
may  not  prove  a  claim  against  the  estate  for  money  advanced  and  goods  sold  to 
tho  firm  upon  the  ground  that  the  partnership  agreement  was  uUra  vires^ 
The  fact  that  the  stockholders  of  two  corporations  are  identical  will  not  prevent 
one  corporation  from  proving  a  claim  against  the  othor.^'  The  bondholders  of  a 
bankrupt  corporation,  whose  bonds  are  secured  by  trust  mortgage  on  all  the 
property  of  the  corporation,  are  creditors  of  the  bankrupt  notwithstanding  the 
rights  of  the  trust  mortgagee  under  the  mortgage.^  A  stockholder  who  has  not 
paid  for  his  stock  must  first  pay  the  amount  due  before  he  can  recover  on  a 
claim  against  the  company.*^ 

(4)  Proof  by  agent,  attorney  or  proxy. —  The  method  of  proof  where 
the  daim  is  made  by  agent,  attorn^,  or  proxy,  is  indicated  above.®     The 


55.  Belatlonihlp  of  ereditor^ — ^Baumhaner  y. 
Austin  (C.  C.  Am  Ctb  Clr.),  26  Am.  B.  R.  886,  ISO 
Fed.  200,  reyg.  21  Am.  B.  R.  TOO,  170  Fed.  066; 
Ohio  Bank  y.  Mack  (C.  C.  A.,  0th  Cir.),  29  Am. 

B.  R.  40.  1C3  Fed.  165.  80  C.  C.  A.  006,  24  L.  R. 
A.  (N.  S.)  181.  in  which  the  conrt  said:  '*Thc 
fact  that  the  bankrupt  is  closely  related  to  a 
creditor  Is  a  circnmstance  which  Justifies  a 
more  rigid  scrutiny  than  would  be  the  case  if 
no  such  relation  existed.  Neyertheless  tho 
honest  or  dishonest  character  of  a  debt  is  not 
to  bo  determined  by  any  mere  question  of  rela- 
tionship: Matter  of  Brt^wster  (Ref.,  N.  Y.),  7 
Am.  B.  R.  480;  In  re  Wooten  (D.  C,  N.  C),  0 
Am.  B.  R.  247. 118  Fed.  070;  Matter  of  Blanchard 
(D.  C,  N.  J.),  42  Am.  B.  R.  177.  253  Fed.  758; 
Walter  y.  Atha  (C.  C.  A.,  3d  Cir.h  45  Am.  B.  R. 
150,  262  Fed.  75. 

S5a.  Matter  of  Bruick  &  Wilson  Co.  (D.  C, 
N.  Y.),  43  Am.  B.  R.  601,  268  Fed.  00;  Keith  y. 
Kihner  (C.  C.  A.,  1st  Cir.),  44  Am.  B.  R.  804, 
201  Fed.  733. 

C6.  Wallersteln  ▼.  Bryin  (C.  C.  A.,  3d  Cir.),  7 
Am.  B.  R.  260,  112  Fed.  124,  affg.  In  re  Brdn,  0 
Am.  B.  R.  850.  109  Fed.  135. 

57.  Stockholders  of  two  corporations  identical. 
—In  the  case  of  In  re  Watertown  Paper  Co.  (C. 

C.  A.,  2d  Cir.),  22  Am.  B.  R.  100,  100  Fed.  252, 
the  court  said:  '*The  case  thus  presented  is  one 
In  which  the  stockholders  of  two  corporations 
are  larprely  the  same,  in  which  both  corpora- 
tions have  been  under  the  same  management 
and'  in  which  tlieir  aSTairs  haye  for  years  been 
Inyolyed  and  intermingled;  and  the  legal  ques- 
tion is  whether  these  relations  preyent  the  one 
corporation  from  enforcing  against  the  bank- 
rupt estate  of  the  other  a  claim  which  in  case 
the  latter  corporation  had  remained  solyent 
would  have  been  both  yalld  and  enforceable. 
It  must  be  clearly  borne  in  mind  that  thia  is 
not  a  case  in  which  a  creditor  is  suing  a  cor- 
poration upon  the  ground  that  it  has  so  held 
Itself  out  with  another  corporation  as,  upon 
principles  of  eetoppcl.  to  render  it  responsible 
for  the  particular  debt  of  the  latter.  It  is  an 
elementary  and  fundamental  principle  of  cor- 
poration law,  that  a  corporation  is  an  entity, 
separate  and  distinct  from  its  stockholders  and 
from  other  corporations  with  which  it  may  be 


connected.  The  fact  that  the  stockbolders  of 
two  separate  chartered  corporations  are  Idea- 
tical,  that  one  owns  shares  In  another  and  that 
they  haye  mntual  dealings,  will  not  as  a  general 
rule  merge  them  into  one  corporation*  or  pre- 
yent the  enforcement  against  the  insolyeot 
estate  of  one  of  an  otherwise  Talid  dalm  of 
the  other.** 

58.  United  States  Trust  Co.  y.  Gordon  (C.  C 
A.,  0th  Cir.),  83  Am.  B.  R.  300,  216  Fed.  US: 
Mackay  y.  Randolph  Macon  Coal  Co.  (C  C  A* 
8th  Cir.),  24  Am.  B.  R.  710,  17B  Fed.  881. 

Bondholders  of  na  Insolyent  eorpomtloB  de- 
posited their  bonds  with  a  bondholders'  com- 
mittee pursuant  to  a  plan  of  reorganlsatlAa 
and  yested  in  such  committee  the  legal  title  to 
the  bonds,  with  authority  to  do  with  them  as 
they  saw  fit  toward  consenring  the  property  of 
the  insolyent  company  and  proyiding  means  for 
the  protection  of  the  bondholders,  who  snbfle- 
Quently  accepted  bonds  and  stock  of  the  new 
corporation  which  purchased  the  assets  of  the 
bankrupt  corporation,  using  the  bonds  tn  part 
payment  therefor,  namely,  to  the  extent  to 
which  bonds  were  entitled  to  share  In  the  dis- 
tribution of  the  amount  realized  on  the  sate. 
Held,  that  the  acceptance  of  these  bonds  and 
stock  of  the  new  company  by  the  bondholders 
did  not  constitute  a  noyation,  and  did  not  pre- 
clude the  bondholders'  committee  from  maUnr 
a  claim  against  the  bankrupt  estate  as  aa  on- 
secured  creditor  for  the  difference  betweea  the 
amount  allowed  as  diyidends  and  the  par  yalne 
of  the  bonds.  In  re  Medina  Qnary  Co.  (D.  C 
N.  Y.),  24  Am.  B.  R.  TOO.  170  Fed.  029. 

E8a.  Matter  of  Caledonia  Coal  C6.  (D.  C, 
Mich.),  43  Am.  B.  R.  03.  254  Fed.  742;  Boat- 
men's Bank  v.  T^aws  (C.  C.  A.,  8th  Cir.),  43  Abl 
B.  R.  088,  257  Fed.  200. 

50.  See  Am.  B.  R.  Dig.,  |  730.  For  lIlnstratlTO 
cases  under  the  former  law,  see  In  re  Bancs. 
Fed.  Cas.  1,012:  Ex  parte  Norwood.  Fed.  Cm. 
10.384;  In  re  Whyte,  Fed.  Cas.  17,006;  la  r» 
Watrous.  Fed.  Cas.  17,270;  In  re  Ford,  F*d. 
Cas.  4,032:  In  re  South  Boston  Iron  Cou,  Fed. 
Cas.  13.183.  But  the  former  law  dUhrt 
materially  from  the  present  as  to  whea  proof 
could  be  made  by  an  agent. 
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term  '^ creditor"  includeB  a  duly  authorized  agent,  attorney  or  projqr.^  In 
view  of  the  provisiona  of  General  Order  lY  to  the  effect  that  a  creditor  *^  will 
only  he  allowed  to  manage  before  the  conrt  his  individual  businesB/'  and  the 
fuilher  provision  authorizing  a  party  to  appear  by  attorney  authorized  to 
practice  in  a  bankruptcy  court,  it  has  been  held  that  a  person  who  is  not  an 
attorney  of  the  court  may  not  represent  a  creditor  other  than  himself  and 
present  his  daim.^  If  proof  is  made  by  an  agent  or  attorney  in  behalf  of  a 
creditor  it  must  appear  why  it  was  not  made  by  the  creditor.^  Claims 
should  not  be  proved  by  an  agent  when  the  principal  is  present  and  able  to 
file  his  own  proof.^ 

i.  Againit  whom  made^ — This  question  becomes  sometimes  important  when 
a  copartnership  is  bankrupt  and  the  creditor  holds  obligations  against  it 
and  its  members.^ 

j.  Proof  of  aiiigned  daiam,*— (l)  In  oxnsbai.. — Assigned  claims  may  be 
proven  in  the  same  manner,  within  the  same  time  and  under  the  same  condi- 
tions as  other  claims.^  If  the  claim  was  assigned  after  bankruptcy  General 
Order  XXI  (3)  controls.  The  requirement  that  the  referee  give  immediate 
notice  to  the«original  creditor,  and  thei  ten-day  limit  on  the  filing  of  objections 
by  such  creditor,  should  be  noted* 

(2)  Rights  of  claimants  of  AS8iaina>  claims. — Claims  assigned  before 
the  commencement  of  bankruptcy  proceedings  may  be  proved  by  the  assignee 
upon  a  proper  showing  that  he  is  the  owner  of  the  daim.^  An  assigned 
claim  may  be  proved  although  assigned  as  collateral  security  for  a  loan.* 
<!laims  which  have  been  assigned  before  proof  or  after  adjudication  must 
be  supported  by  a  deposition  of  the  owner  at  the  time  of  the  commencement 
of  proceedings  setting  forth  the  true  consideration  of  the  debt  and  that 
it  is  entirely  unsecured  or,  if  secured,  it  must  state  the  security,  as  is  reqi||red 
in  proving  secured  claims.*  The  assignee  cannot  prove  his  claim  unless  it 
appears  tibat  tiie  assignor  could  have  done  so  if  there  had  been  no  assign- 
ment^    If  the  assignee  is  also  Ae  claimant,  the  ordinary  proof  of  debt 


60.  Baakr.  Act  {  1   (0). 

61.  Mater  of  Ploof  Mfg.  Ck>.  (D.  C, Ha.), 
38  An.  B.  mL  796. 

61.  MAtter  of  BebonUn  Fila  &  Go.   (B«f., 

N.  J.),  19  Am.  B.  H.  216;   In  re  Medina 

XJuarry  Co.    (D.  C,  N.  Y.),  24  Am  B.  B. 

709.  179  Fed.  929;  In  re  McCarthy  PortaUs 

Slerator  Co.  (D.  C,  N.  J.),  80  Am.  B.  B.  947,  906 
Fed.  966. 

Oimim  bgr  adlerac^^-^A  claim  Bhoald  not  be 
presented  by  the  attorney  for  tbe  bankrupt 
where  It  la  eonteeted.  In  re  Wooten  (D.  C,  N. 
Oar.),  9  Am.  B.  B.  247,  IIS  Fed.  670.  But  it 
•eema  that  the  referee  Is  not  bound  to  relect  a 
<:la\m  merely  because  it  is  filed  by  a  bank- 
rupt's attorney.  In  re  Kimball  (D.  C,  ICasa.), 
4  Am.  B.  B.  144,  100  Fed.  777. 

<3.  Matter  of  Collins  (D.  C.  la.),  67  Am.  B. 
R.  692,  285  Fed.  087. 

Amendment  to  show  real  erodltoTd — Matter  of 
A  J.  Ellis,  Inc.  (C.  C.  A.,  8d  CIrJ,  42  Am.  B. 
B.  887.  202  Fed.  40,  affg.  89  Am.  B.  B.  286,  242 
Fed.  488. 

66.  See  diacoaaion  under  Section  Sixty- 
three,  post.  Compare  subtitle  ''Subrogation 
Cfaiims/'  in  this  section.  Consult  ahK» 
WallerBtein  v.  Ervin  (C.  C.  A.,  3d  Or.),  7 
Am.  B.  R.  256,  112  Fed.  124. 

66.  See  Am.  Bankr.  Di^.  §  737. 


66.  Matter  of  Breakwater  Co.  (D.  C,  Pa.), 
S6  Am.  B.  R.  752. 

67.  In  re  Miner  (D.  C.  Ore.),  8  Am.  B. 
K.  248,  117  Fed.  954,  holding  that  in  aueh 
a  oaae  the  form  of  the  assignment  of  a 
daim  is  immaterial,  and  the  proof  of  the 
daim  need  only  Im  auch  as  will  ettop  the 
asalffnor  ftom  makinsr  the  same  daim.    Matter 

flW^'F^Sk  '"*•  *^'  "*"*>•  **  ^ 

Claims  asslrned  before  banlcraptey  are 
proved  by  the  assignee.  The  original  assUrnor 
is  not  entitled  to  be  recognised.  In  re  Worcester 
£2?«^.  ^^LJP-  ^»  ^"^  Cir.),  4  Am.  B.  B.  496.  604, 
102  Fed.  808;  In  re  Fortune,  Fed.  Cas.  8,586. 

€8.  In  re  American  SpecUlty  Co.  (C.  C.  A., 
2d  Cir.),  27  Am.  B.  B.  468,  101  Fed.  807. 

ea.  General  Order  XXI  (3).  See  In  re  Mc- 
Carthy Portable  Blerator  Co.  (D.  C,  N.  J.), 
80  Am.  B.  B.  247,  205  Fed.  686. 

70.  In  re  Goodman  Shoe  Co.  (D.  C,  Pia.), 
3  Am.  B.  B.  200,  96  Fed.  949,  holding  that 
a  person  to  whom  a  non -negotiable  note 
has  been  assigned,  and  who,  under  the  law 
of  the  State,  takes  it  subject  to  all  de- 
fenses and  equities  which  could  have  been 
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would  seem  enough.'"  It  has  beei>  held  that  the  assignee  of  a  ehose  in 
action  must  state  the  consideration  which  passes  between  the  original  parties 
unless  the  instrument  be  negotiable.^  The  proof  of  a  claim  which  has  been 
assigned  should  set  forth  the  date  and  facts  of  transfer  and  the  name  of  the 
original  creditor.^  The  failure  of  a  wife  to  register  an  assignment  to  her  of 
a  claim  against  her  husband,  as  her  separate  property,  under  a  State  statute, 
does  not  preclude  her  from  proving  the  claim  against  his  estate.^^  Tf  th'^ 
assignor  was  entitled  to  priority  in  payment  based  upon  the  character  of  tho 
claim  the  assignee  is  entitled  to  the  same  priority.^  If  the  ri^t  to  priori^ 
attaches  to  the  claim  rather  than  to  the  claimant  there  can  be  no  question 
as  to  the  priority  right  of  the  assignee.^^  The  priorities  here  referred  to  are 
those  prescribed'  under  section  64-b  of  the  act  and  will  be  further  discussed 
under  that  section. 

k.  How  proren,  if  evidenced  by  a  written  instnment. —  This  is  regulated 
by  subsection  b,  and  its  provisions  must  be  strictly  followed^**  If  founded  on 
a  note  or  bond^  or  written  contract,  the  original  intsrument  must 
be  attached  to  the  proof  of  debt;  otherwise,  it  will  not  be  allowed." 
But  the  failure  to  file  a  written  instrument  with  the  proof  of 
claim  thereof  raises  no  presumption  against  the  existence  of  such  matrument^ 
The  attaching  of  the  note  does  not  relieve  the  creditor  of  stating 
the  conaideration  in  his  proof  of  debt^  When  the  claim  is  allowed  the 
written   evidence  may  be  wiAdrawn,   upon  leaving   a   copy  in    its  place. 


raited  a^ainBt  11  In  the  hands  of  the  asaignor 
or  the  note,  cannot  prove  the  eame  In  bank- 
ruptcy nnleta  the  aMlgnor  could  haye  done  eo. 
71.  Ex  parte  Dayenport,  Fed.  Cas.  8,586.  See 
alio  In  re  lima.  Fed.  Cas.  9,612;  In  re  Peaae, 
Fed.  Cae.  10,880.  When  a  claim  has  been  proyen 
and  allowed,  and  upon  which  diyidends  haye 
been  paid,  an  assignee  need  not  and  ought  not 
make  proof  of  the  same  claim  in  his  own  name 
as  the  then  owner  and  assignee  thereof.  Matter 
^  ?S*2S?  Jf^^^I.S^'  <^-  C.,  Pa.),  36  Am.  B. 

}k  ^*  ^^^SS  ?^'  ^^^^  o'  Breakwater  Co. 
(D.  C,  Pa.),  86  Am.  B.  R.  752. 

7J.  In  re  Lake  Superior  Ship  Canal,  etc.,  Co., 

Fed.  Cas.  7,996,  10  N.  B.  R.  76: 

78.  In  re  Fortune,  Fed.  Chs.  8,586,  1  Low.  884. 

100,  117  Fed.  953. 

75.  Shropshire,  Woodliff  A  Co.  y.  Bush,  204 
F-,5-  }?^l  ^"^  Am.  B.  R.  77.  in  which  case  it  was 
held  that  an  assignee  of  a  claim  for  wages 
earned  within  three  months  before  the  com- 
mencement of  proceedings  in  bankruptcy 
against  the  debtor  is  entitled  to  priority  of 
payment  under  clause  4  of  I  64-b,  when  the 
assignment  occurred  prior  to  the  commeocement 
of  such   bankruptcy  proceedings. 

^ill'  SP^P',**  ^?  re  McCauley,  2  N.  B.  N.  Rep. 
1085.    See  also  Am.  Bankr.  Dig.,  f  785. 

A  elalm  for  rent»  due  and  payable  on  a  lease 
from  the  claimant  to  the  bankrupt,  is  founded 
5P??  •.Sv  instrument  in  writing.  Matter  of 
Keller  (D.  C.  Mich.),  42  Am.  B.  i.  OofrSs  Fed! 

mJ^S^^m^  •.  Judgment  upon  which  a 
S}SJf«  *!?•■•*  *■.  "®*  an  instrument  In  writing. 
wl^-«?*t£??*^'*"^  2'  i?*"  section.  Matter  of 
Harrison  Waterproof  Material  Cbmpany  (D. 
Cm  N.  J.),  40  Am.  B.  R.  892. 

K.?Sf*^  '•'  ■'•»«y  P^d  by  «ii«*-— A  claim 
based  upon  payments  to  a  bankrupt  by  checks 

«iS^i«*lJ!Ri**  ^  ^  '"founded  upon  an  instru- 
ment  in  writing*\8o  as  to  necessitate  the  filing 


of  the  checks.    Matter  of  KeUer  (D.  C,  Micft.), 
42  Am.  B.  R.  601,  252  Fed.  042. 

Cialat  by  ladorser  ea  note  filed  hj  payesr- 
Where  a  note  of  the  bankrupt,  indorsed  by  s 
claimant,  payments  on  which  to  the  payee  an 
included  in  the  proof  of  claims  was  duly  fled 
in  connection  with  the  proof  claim  by  Uf 
payee,  and  the  paymenta  made  by  daimaat 
were  found  Indorsed  thereon,  the  note  must  bt 
held  to  haye  been  filed  on  behalf  of  both  the 
ladorser  and  payee.  Matter  of  KeUer  (D.  C. 
Mich.),  42  Am.  B.  R.  fi01«  282  I^d.  942. 
• '^  ^^- J*  .SF'f?*'  <C.  C  A.,  2d  dr.),  18  Aa 
2-  ?•  IS*^.^^^'  ^^'  Kelaey  y.  Munsoa  (C 
C.  A.,  8th  dr.),  28  Am.  S.  R.  m,  196  I^d.  Sit 

79.  In  re  Coyentry-Byans  Furniture  Os.  (D. 
C,  N.  y.),  22  Am.  B.  R.  2X2^  168  Fed.  516;  ta 

ff  ?5?H?.J^J?y  £?•   <^-  C-  «•  Y-).  1''  Am.  B. 

R.  148,  146  Fed.  224. 

Statement  of  eonslderatiea  mmd  naj  siiiali 
In  V^  case  of  In  re  Steyens  (D.  C.,^).  5  Ab- 
B.  R.  806,  107  Fed.  248.  the  court  said:  "Tke 
claim  is  founded  upon  notes,  endoraements  sad 
^Ai^pB  of  protest  and  notes  in  writing  all  ef 
which  appear  to  be  filed  except  one  such  waiver 
stated  to  be  lost,  with  the  dreomstucct 
apparently  sufficient  to  admit,  on  trial  of  tt» 

A  5f'*»?'  ^^^i  ®'  ''•  '<>•■  •**  the  coateata 
And  the  conaideration  so  far  as  It  moyed  tnm 
the  securities  held  by  the  daimaat  and  psy- 
^S^^UaJ"  •■.  wceiyed  by  him  are  set  forth 
«S?  J^'S'®^"*  ^^^  «  ^-^  o'  *  autemeat  ef 
SiL^?**??,'*^??  "d  paymenta  Is  of  more  tkai 
JfilSfL.*^*'^*®?'.  ^  ^^^  reapecta  wMd 
might  be  sufficient  in  a  declaration  against  tk* 

rii!?/"£5  S?*^"  *52^  .causea  of  action  aad  ex 
fS?mt«!?-  %  ^l!*'^«l»"f«  o«  each  for  the  ii 
formation  of  the  trustee  and  those  Interesttd 

2SrSS?^#  wiJjS^T"*  ^  ^^  claimant    Otber 

S#ii2i*««i;  Thia  requirement  aeema  now  to  ke 
52?^?£J^.  compUetf  with  by  this  dalnaBt* 
?$S  ^"S2  ?a«»h*»«r  ▼.  Anadn   (C.  C  A..  8tfc 

2j?  B!»R^.w^4r  -**■«*"»« 
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Where  it  is  lost  or  destroyed,  it  may  still  be  proven  by  a  proper  affidavit^ 
The  practice  of  attaching  both  original  note  and  copy  to  the  proof  of  debt, 
and  requesting  the  referee  to  return  the  f ormer,  is  usual.  Where  the  absence 
of  the  original  notes  upon  which  the  claim  is  based  is  not  objected  to,  the 
court  may  treat  their  presence  as  waived.'^  Where  a  creditor  holds  several 
Botes  against  a  bankrupt  the  better  practice  is  to  prove  all  of  them  as  one 
daim.^  Where  a  note  contains  a  stipulation  as  to  payment  of  costs  in  case 
of  suit,  such  stipulated  fee  will  not  be  considered  in  determining  the  amount 
of  the  claim.®  If  the  consideration  of  the  note  and  the  allegations  of  the 
proof  of  claim  are  clearly  self-contradictory  there  should  be  an  investigation 
as  to  the  fairness  and  legality  of  the  claim  before  allowance.^ 

1.  Debts  ereated  by  fraud.— The  referee  has  no  jurisdiction  to  decide  that 
a  claim  was  created  by  the  fraud  of  the  bankrupt  He  may  only  allow  sack 
daim.^  Where  a  personal  judgment  has  been  procured  in  a  State  court 
creditors  who  were  not  parties  to  the  proceeding  in  the  State  court  may 
show  that  such  judgment  was  procured  by  fraud  or  collusion.®  Creditors 
whose  judgments  have  been  annulled  as  fraudulent  under  the  bankruptcy  act 
are  still  entitled  to  prove  their  claims.  The  proof  of  fraud  on  the  part  of 
ihe  creditor  must  be  dear  and  convincing;  the  presumption  is  that  the  daim 
is  an  honest  one.^ 

m.  Claims  by  one  bankruptcy  estate  against  another. —  Here  subdivision  m 
regulates.  Without  it,  the  trustee  of  the  creditor  estate  would  have  power 
to  prove.  The  court  could  compd  him  to  file  the  additional  deposition  if 
necessary.® 

'  n.  Statements,  traasoripts  of  Judgments,  etc.,  attached. —  The  practice  of 
attaching  statements  of  accounts  to  claims  is  general  and  should  be  followed. 
Likewise,  a  transcript  of  judgment  should  be  annexed  as  an  exhibit  when 
the  claim  rests  on  a  judgment;  the  proof,  itself,  should,  however,  show  the 
consideration  of  the  debt  so  in  judgment®    In  the  case  of  transactions  with 

89.  In  re  Loden  (D.  C,  Ga.),  25  Am.  B:  B. 
917,  184  FM.  965,  holding  that  after  a  claim 
on  a  note  hai  been  proved  and  allowed  the 
claimant  may  be  permitted  by  the  refieree  to 
withdraw  hia  original  note  upon  filing  a  copy 
thereof.  Form  No.  37.  See  aUo  In  re  Bmison, 
Fed.  Caa.  4,459. 

91.  In  re  Carter  (D.  C,  Ark.),  15  Am.  B.  B. 
129,  188  Fed.  848. 

89.  Frederick  y.  Citiaena  National  Bank  (C. 
C.  A.,  8d  Cir.),  37  Am.  B.  B.  22,  281  Fed.  687. 

88.  in  re  Heraey  (D.  C,  la.),  22  Am.  B.  B. 
863,  171  Fed.  1004.  See  Mechaniea-American 
National  Bank  r.  Coleman  (C.  C.  A.,  8th  Clr.). 
29  Am.  B.  B.  886,  204  Fed.  24. 

84.  Orr  y.  Parke  (C.  C.  A.,  5th  Cir.),  25  Am. 
B.  B.  544.  188  Fed.  688,  holding  that  where  a 
proof  of  claim  in  the  form  of  a  petition  of  inter- 
yention  was  filed  againat  the  bankrupt'!  estate 
getting  up  the  giving  of  a  note  and  chattel 
mortgage  aa  security  for  money  loaned,  but  the 
mortgage  attached  to  the  proof  recited  that  the 
consideration  of  the  note  was  for  the  purchase 
from  claimant  of  the  goods  described  the  title 
to  which  was  to  remain  in  him  untU  the  note 
was  fuUy  paid,  the  allegations  of  the  proof  of 
daim  were  self-contradictory  and  were  such 
aa  to  warrant  if  not  to  require  an  investigation 
of  its  fairness  and  legality. 

85.  In  re  Laaarovic  (Bef.,  Kan.),  1  Am.  B. 
B.  478. 


.WnmA    of    eretttor    la    prior    eompositli 

Where  prior  to  bankruptcy  bankrupt  entered 
into  a  composition  agreement  with  his  cred-> 
iters  to  pay  40  per  cent,  of  their  claims  and 
then  agreed  with  claimant  which  did  not  sign 
the  composition  agreement  until  all  the  other 
creditors  had  signed  It,  that  if  It  advanced 
the  money  necessary  to  pay  the  composition, 
he  would  pay  its  debts  in  full,  such  agree- 
ment was  not  a  fraud  on  other  creditors  so  aa 
to  bar  claimant  from  proving  the  full  amount 
of  its  debt  in  subsequent  bankruptcy  proceed- 
ings. In  re  Hawks  (D.  C,  Kan.),  80  Am.  B.  B. 
366,  204  Fed.  300. 

88.  In  re  Phelps   (Bef.,  N.  T.),  3  Am.  B.  B. 

484. 

87.  In  re  Hawks  (D.  C,  Kan.),  30  Am.  B.  B. 
365,  204  Fed.  309;  ICatter  of  Georgia  Steel  Co. 
(D.  C,  Ga.)»  89  Am.  B.  B.  426,  240  Fed.  478. 

88.  In  re  Bichard  (D.  C,  N.  Car.),  2  Am.  B. 
R.  506,  94  Fed.  633;  Matter  of  United  SUtea 
Grocery  Co.  (D.  C,  Fla.),  41  Am.  B.  B.  824;, 
253  Fed.  267.  Compare  In  ro  Smith  (&«f.* 
N.  Y.),  1  Am.  B.  B.  37. 

89.  In  re  Elder,  Fed.  Cas.  4,826.  For  tbo 
impeachment  of  Judgments  proven  In  bank- 
ruptcy. See  under  Section  Sixty-three  of  thlo. 
work. 
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a  broker  who  maintains  a  bucket  shop,  a  deposit  made  with  knowledge  that 
actual  stock  was  not  to  be  sold  or  purchased,  does  not  entitle  the  depositor  to 
prove  a  claim  based  upon  alleged  profits,  but  he  must  confine  his  proof  to  the 
amount  which  he  actually  deposited  witii  the  bankrupt  broker.^ 

0.  Amendment  of  proof  of  claims.^^ — (1)  Ii^  gsnxrai^ — The  practioe  b 
respect  to  proofs  of  claims  has  always  been  liberal  and  free  from  technicalitiea'* 
The  general  rule  is  that  if  the  defect  in  the  proof  is  merely  formal  it  may 
be  either  disregarded  or  an  amendment  may  be  permitted  to  remedy  the 
defect.^  The  referee  will  usually  allow  such  amendments  to  proofs  of  debt 
as  justice  require<3,^^  and  claims  objected  to  are  often  expunged  or  allowed  to 
be  withdrawn,  with  leave  to  amend  and  refila 

(2)  Casss  whbbb  AHXNDMiifT  whx  bb  allowbd. —  A  claim  filed  within 
the  required  time  may  be  amended  for  the  purpose  of  supplying  the  oath 
of  the  creditor  and  a  statement  that  no  payments  have  been  made  npon  the 
amount  claimed,  in  conformity  with  the  law,*^  or  for  the  purpose  of  itemizing 
the  proofs  where  a  gross  chaige  has  been  made^*^  or  in  the  case  of  a  claim  upon 
certain  notes  to  show  the  balance  due^^  or  where  composition  was  ottered 
but  not  finally  accepted*''  Where  a  claim  was  presented  on  the  wrong  theoiy, 
as,  for  instance,  for  a  secured  debt  and  it  appeared  that  it  was  unsecured,*  ths 
creditor  should  have  an  opportunity  to  amend  so  as  to  prove  the  correct  amount 
of  his  unsecured  claim,*  or  to  set  up  a  counterolaim  and  have  the  claim  allowed 
for  the  balance.*^  The  informal  presentation  of  a  claim,  not  sufficient  to  con- 
stitute a  valid  ^'  proof  of  claim "  may  be  amended  so  as  to  conform  to  the 
requirements,  where  the  record  contains  all  the  facts  necessary  to  establisii 
a  bona  fide  indebtedness  and  the  circumstances  under  which  it  was  incurred.^* 


M.  Streeter  y.  Lowe  (C  C.  A.,  Itt  Cir.),  SS 
Am.  B.  R.  T74,  188  Fed.  268,  In  which  eaae  It 
was  held  that  a  creditor  making  such  deposit 
was  not  entitled  to  prore  a  claim  for  the  entire 
balance  alleged  to  be  due  on  account  of  pur- 
chases and  sales,  but  that  under  the  ICassachu- 
setts  statute  (Revised  Laws  of  Maaaachufletts. 
Oiap.  99,  I  4).  proTiding  for  the  recoyery  of 
payments  made  on  marrins,  the  creditor  was 
entitled  to  have  his  claim  aUowed  to  the  ex- 
tent  of  the  cash  payments  actually  made,  his 
margins  and  interest  thereon. 

91.  See  Am.  Bankr.  Dij;.,  ||  740-7)2. 

H.  Lowell  on  Bankruptcy,  |  221. 

93.  Streeter  y.  Lowe  (C.  C.  A.,  1st  dr.),  2S 
Am.  B.  R.  774,  188  Fed.  263. 

^Amendments  of  date. — ^After  a  meeting  of 
creditors  resulting  in  the  election  of  a  trustee, 
applications  to  amend  claims  so  as  to  correctly 
state  the  dates  may  be  denied.  Matter  of 
Eisonberg  (D.  C,  N.  T.),  40  Am.  B.  R.  884,  251 
Fed.   427. 

93a.  Supplementing  defects  by  oral  testi- 
mony.— The  orderly  procedure,  where  a  proof 
ef  cinim  is  insufficient  in  that  it  fkils  to  properly 
state  the  consideration.  Is  to  require  the  claim- 
ant to  amend,  but  where  the  referee  to  aaye 
time  permits  the  claimant  to  give  oral  teiM« 
mony  to  supply  the  defects,  the  testimony  will 
be  reprarded  as  written  into  the  claim  and  on 
the  review  of  an  order  disallowing  the  claim, 
as  constituting  the  claimant's  claim.  Matter  of 
Welborne  (D.  C,  N.  Y.),  45  Am.  B.  R.  812.  206 
Fed.  885. 

94.  In  re  Roeber  (C.  C.  A.,  2d  dr.),  11  Am. 
B.  R.  464,  127  Fed.  122;  Buckingham  v.  B<'tes 
(O.  C.  A.,  6th  Cir.),  12  Am.  B.  R.  182,  128  Fed. 
584 

9ff.  Mutter  of  Creasinger  (Ref.,  Cot),  17  Am. 
B.  R.  1538.  145  Fed.  224. 

06.  In  re  Faulkner  (C.  C.  A.,  8th  Cir.).  90 
Am.  B.  R.  542,  161  Fed.  000,  holding  that  wharo 


a  paper  is  signed  and  sworn  to  by  a  creditor. 
by  v^ch  It  appeara  that  he  is  a  holder  of  ovtr- 
dae  and  unpaid  notes  of  the  bankrupt,  aad  as 
order  for  uie  sale  of  coUataral  securities  ds- 
•cribed  therein  is  granted  and  tho  sale  coi- 
Srmed,  an  amendment  wiU  be  permitted  sftcr 
tha  expiration  of  a  year  after  adjndieatioa. 
When  the  amount  due  upon  the  notes  is  ascer- 
tained after  applying  the  proceeda  of  the  salt 
of  the  collateral,  is  properly  granted  snd  the 
creditor  is  entitled  to  prove  for  the  balaacs  dai. 

97.  In  re  Home  ft  Co.  (Ref.,  Jlisa.),  23  As. 
B.  R.  590. 

98.  Seligman  r.  Oray  (C.  C  A.,  1st  Cir.).  S 
Am.  B.  R.  516,  227  Fed.  417. 

99.  Matter  of  Soltman  (D.  C,  N.  Y.),  38  As. 

B.  R.  270,  288  Fed.  241. 

99a.  Matter  of  Progresalve  Wallpaper  Co.  (B- 

C,  N.  Y.),  80  Am.  B.  R.  557,  240  Fed.  SOT. 

100.  In  re  Standard  Telephone  ft  Blectric  €•■ 
(D.  C,  Wis.).  26  Am.  B.  R.  001.  186  Fed.  668: 
In  re  McCarthy  Portable  Elevator  Co.  (D.  C 
N.  J.),  30  Am.  B.  R.  247,  206  Fed.  966^ 

Amondmcnt  of  Inf^mud  proof  ef  date.— Is 
the  case  of  Matter  of  Salvator  Brewim;  Co  (D. 
C,  N.  Y.),  20  Am.  B.  B.  21.  188  Fed.  622  (aTd.  S 
Am.  B.  R.  66,  103  Fed.  960).  it  appeared  that  the 
directors  of  a  corporation  indorsed  notes  of  tbe 
company  which  were  discounted  at  a  bank :  cer- 
tain securities  were  assigned  to  one  of  tke 
directors  to  be  held  by  him  la  trust  as  security 
for  the  Indorsement ;  the  comoany  became  bank- 
rupt and  the  notes  were  paid  by  the  directors; 
in  a  proceeding  by  the  trustee  the  assignment 
of  the  securities  was  declared  Invalid,  bnt  efl- 
dence  was  given  proving  the  Indorsement  bj  tbe 
directors  and  payment  of  the  notes:  no  fonral 
proof  of  claim  was  filed:  subsequently  upon  tb* 
termination  of  such  proceedings  the  dlrn'^'ry 
filed  formal  proof  of  claim  for  the  amount  paid 
on  their  indorsement;  oblectton  was  msde  sa 
the  ground  that  a  proof  of  claim  had  not  bsea 
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As  for  instance  where  after  adjudication  the  bankrupt's  creditors  enter  into 
an  agreement  for  a  settlement,  which  was  signed  by  the  creditors  and  con- 
tained a  statement  of  the  amounts  of  their  several  claims,  it  was  held  sufficient 
in  substance  to  constitute  an  amendable  claim  so  as  to  permit  the  filing  of 
formal  proof  of  daims.^^  To  permit  an  amendment  there  must  be  in  the 
record  the  substance  of  what  is  required  to  make  a  valid  proof  of  the  claim. '^ 
If  a  claim  has  been  recognized  by  tihe  court  in  proceedings  for  the  settlement  of 
claims  against  a  bankrupt  as  a  condition  of  the  sale  of  the  assets  of  the  bank- 
rupt, formal  presentation  of  such  claim  may  be  excused,  and  the  creditor 
should  be  permitted  to  file  an  amended  proof.^^  Illustrative  cases  under  the 
present  and  former  law  will  be  found  in  the  foot-note.*^ 

(3)  Amendment  aftbb  the  expibation  of  yeajl*^ — It  is  appar^it  from 
the  cases  already  cited  that  a  daim  which  is  filed  within  the  required  time  may 
be  amended  even  after  the  expiration  of  a  year.^^    An  amendment  may  be 


filed  within  a  year;  it  was  held  that  the 
claim  had  heen  proved  hy  the  evidence  given 
in  a  former  proceeding  and  that  such  proof 
might  be  amended  1^  adding  the  former 
proofs  of  claim.  The  court  said:  **  It  is  also 
claimed  in  this  caae  that  the  evidence  given 
on  the  hearing  in  relation  to  the  validity  of 
tbe  asfli^nmeivt  of  the  securities,  amoamed 
eubstantially  to  a  proof  of  the  claim. 
Such  evidence,  of  course,  is  not  what 
is  commonly  known  as  a  formal  proof  of 
claim,  but  it  did  prove  facts  which  were 
essential  to  establish  the  claim,  and  indeed 
it  was  necessary,  as  a  part  of  the  claimant's 
proof  in  tiiat  proceeding,  to  est-ablieh  that 
the  notes  had  been  paid  by  the  endorsers, 
in  order  to  show  any  ground  for  claiming 
10  enforce  the  aecurities.  I  think  imder  tlie 
authorities,  that  the  claim  was  proved  in 
that  proceeding,  and  that  the  motion  made 
to  amend  the  proof  by  adding  the  formal 
proofs  of  daim  should  be  allowed.**  Citing 
Buckingham  v.  Estes  (C.  €.  A.,  6th  Cir.)i 
12  Am.  B.  R.  192,  128  Fed.  584;  Matter  of 
Boeber  (C.  C.  A.,  2d  Cir.),  11  Am.  B.  R. 
464,  127   Fed.   122. 

101.  In  re  Fairlamb  Co.  (D.  C,  Pa.),  23 
Am.  B.  B.  515,  199  Fed.  278. 

Claim  for  money  loaned. — ^A  daim  for 
moneys  loaned  to  the  bankrupt,  whidi  doea 

not  state  that  payments  set  forth  were  made 
or  received  on  the  claim  mentioned,  and 
which  appears  on  its  face  to  be  barred  by  the 
statute  of  limitations,  should  be  disallowed 
with  leave  to  amend.  Matter  of  Ballentine 
(D.  C,  N.  Y.),  37  Am.  B.  R.  111.  232  Fed.  271. 

102.  A  creditor  wLich  has  not  filed  or  at- 
tempted to  file  a  claim  within  a  year,  will  not 
be  permitted  to  amend  an  alleged  proof  of 
claim,  consisting  of  a  letter  stating  the  status 
of  the  bankrupt's  account.  The  general  right 
to  amend,  regardless  of  the  time  which  has 
elapsed,  is  abundantly  sustained  by  the 
authorities.  But  to  do  so,  it  is  plain,  there 
must  be  in  the  record,  as  it  stands,  the  sub- 
stance of  that  which  is  asked  for»  The  right 
to  amend  can  go  no  further  than  to  bAtg 
forward  and  make  effective  that  which  in 


some  diape  is  already  there.  Matter  of 
Thompson  (D.  C,  N.  J.),  84  Am.  B.  R.  242, 
222  Fed.  169  (citing  In  re  McCallum  ft  Mc- 
Callum  (D.  C,  Pa.),  11  Am.  B.  R.  447,  127 
Fed.  768),  affd.  86  Am.  B.  R.  190,  227  Fed. 
981. 

108.  In  re  Basha  ft  Son  (C.  C.  A.,  2d  €ir.), 
29  Am.  B.  R.  225,  200  Fed.  951,  revg.  27 
Am.  B.  R.  485,  193  Fed.  151. 

Amendment  to  indnde  seeured  daims. — 
To  authorize  the  amendment  of  a  proof  of 
daim  after  the  expiration  of  the  year  limited, 
there  must  be  in  the  record  the  substance  of 
that  which  is  asked  for.  Hence,  where  at 
the  time  bankruptcy  intervened  bankrupt  was 
indebted  to  claimant  bank  in  a  certain  sum 
which  was  unsecured  and  in  a  further  sum 
which  then  appeared  to  be  amply  secured,  and 
the  bank  filed  proof  of  its  unsecured  indebted- 
ness only  but  filed  nothing  with  reference  to 
the  secured  claim,  the  bank  cannot,  after  the 
expiration  of  the  one  year  period  when  its 
security  had  failed,  file  an  ''amended  or 
substituted  ^  proof  of  daim,  so  as  to  include 
the  balance  due  on  its  secured  indebtedness 
after  applying  the  proceeds  of  its  security. 
In  re  Danid  (Ref.,  Tex.),  29  Am.  B.  R.  284. 

101  In  re  Friedman  (Ref.,  N.  Y.),  1  Am. 
B.  R.  510;  In  re  Smith  (Ref.,  N.  Y.),  2  Am. 
B.  R.  648;  In  re  Myers  (D.  C,  Ind.),  3  Am. 

B.  B.  760,  99  Fed.  601;  In  re  Wilder  (D.  C,  N. 
Y.),  8  Am.  B.  R.  761,  101  Fed.  104;  In  re  Stevens 
(D.  C,  Vt.),  5  Am.  J;.  U.  b06.  107  Fed.  243;  In 
re  Montgomery,  Fed.  Cas.  9,729;  In  re  McCon- 
nell,  Fed.  Cas.  8,712;  In  re  My  rick.  Fed.  Cas. 
10,000;  In  re  Parkes,  Fed.  Cas.  10,754;  In  re 
Jaycoz,  Fed.  Cas.  7,242;  In  re  New  Brunswick 
Carpet  Co.,  4  Fed.  514;  Matter  of  Schattman 
Broa  (D.  C,  N.  T.),  40  Am.  B.  R.  037;  Lontos 
Y.  Coppard  (C.  C.  A.,  5th  Cir.),  40  Am.  B.  R.  S7G. 
246  Fed.  808;  Matter  of  Keller  (D.  C,  Mich.), 
42  Am.  B.  R.  601,  262  Fed.  942. 

166.  See  Am.  Bankr.  Dig.,  |  742. 

lit.  Hutchinson  y.  Otis,  100  U.  8.  662,  16 
Am.  B.  R.  186;  Buckingham  y.  Bates  (C.  C. 
A.,  6th  Cir.),  12  Am.  B.  R.  182,  128  Fed. 
684;  In  re  Schlebler  (D.  C,  N.  Y.).  21  Am. 
B.  R.  309,  166  Fed.  863;  In  re  Standard  Tele- 
phone A  Snectrlc  Co.  (D.  C,  Wis.),  26  Am. 
B.  B.  601,  186  Fed.  686.  Where  one  wishes 
to  amend  a  claim  after  the  expiration  of  th» 
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allowed  even  after  the  expiration  of  a  year  to  permit  the  creditor  to  suhstitute 
for  a  claim  based  on  an  open  account,  a  claim  based  on  promissoiy  notes  givoi 
in  consideration  of  the  items  of  such  account.  ^^  Where  the  assignment  of  a 
claim  not  filed  within  a  year  of  the  adjudication  is  filed  in  due  time  the  claim 
may  be  amended  after  the  year.^^  But  an  amendment  amounting  to  the 
presentment  of  a  new  claim  will  not  be  allowed  after  a  year  has  elapsed.'^ 
There  must  be  before  the  court  the  substance  of  a  claim  in  some  form,  filed 
or  presented  within  the  proper  time;  whether  formal  or  informal  a  claim 
must  show  that  a  demand  is  made  against  the  estate^  and  must  show  the 
creditor's  intention  to  hold  the  estate  liable. ^^^  And  where  the  daim  has  been 
unconditionally  withdrawn,  a  like  claim,  but  for  a  different  amount,  cannot 
be  filed  after  the  expiration  of  the  year,  upon  the  theory  that  it  is  an  amended 
claim.^^^  N^or  will  an  amendment  be  allowed  where  it  changes  a  claim  from 
one  against  a  partnership  to  one  against  the  estate  of  an  individual  partner/'' 
nor  will  an  amended  claim  be  allowed  where  the  original  was  returned  by  the 
referee  on  the  ground  that  it  was  defectiva^" 


period,  there  must  be  some  claim,  already 
proven,  to  amend;  the  mere  scheduling  of  a 
debt  by  a  bankrupt  does  not  constitute  a  debt 
which  is  aubject  to  amendment.  In  re  Basha 
A  Son  (D.  a,  N.  Y.),  27  Ant  B.  R.  436, 
193  Fed.  151,  revd.  29  Am.  B.  R.  226,  200 
Fed.  951,  where  the  court  held  that  the 
amendment  should  have  been  permitted  since 
it  appeared  that  the  creditor's  claim  had 
been  recognized  by  the  court  in  a  proposed 
settlement  of  claims  against  the  bankrupt 
out  of  the  proceeds  of  a  receiver'a  sale  of  the 
bankrupt's  assetei  Contra:  In  re  Kempter 
(D.  C,  la.),  15  Am.  B.  R.  676,  142  Fed.  210. 

Amendment  after  Inpee  €»ff  years. —  An  applica- 
tion to  amend  a  claim  made  after  the  ezpira* 
tion  of  one  year  and  the  affirmance  of  an  order 
of  the  referee  disallowinir  the  claim,  shonld  be 
denied,    where    the   trustee  contests   the  claim 
most  strenuoQsly  and   the  bankrupt's  liability 
Is  not  established.    Matter  of  AmsdfeU-Kirchner 
Brewing  Co.   (D.  C,  N.  Y.),  40  Am.  B.  R.  284, 
243  Fed,  783.    Clause  n,  of  this  section,  cannot 
be  taken  to  exdnde  an  amendment  to  a  claim 
already   filed,  admittedly  defectlTe,  more  than 
a  year  after  adjudication,  where  the  claim  upon 
which  the  original  proof  was  made  is  the  same 
as  that  ultimately  proved.     Hutchinson  t.  Otis, 
190  U.  S.  652,  10  Am.  B.  B.  135,  affg.  8  Am.  B. 
B.  382, 116  Fed.  937.    In  this  case  the  court  said: 
"It  is  argued  that  the  allowance  of  the  amend- 
ment Is  within  section  67-n,  forbidding  proof 
subsequent  to  one  year  after  the  adjudication. 
The  construction  contended  for  is  too  narrow. 
The  claim  upon  which  the  original  proof  was 
made  is   the  same  as  that  ultimately  proved. 
The  clause  relied  upon  cannot  be  taken  to  ex- 
clude amendments.    An  example  similar  in  prin- 
ciple is  the  allowance  of  an   amendment  set- 
ting  up   the  same   cause  of  action,   after   the 
statute     of    limitations    has    run,     when    the 
original    declaration    was    bad.     The    proceed- 
ings   remain    in    the    district    court,    notwith- 
standing the  appeal  and  the  amendment  prop- 
erly   was   allowed    there."     Matter   of   Kesaler 
(C.    C.    A.,    2d    Cir.).    25    Am.    B.    R.    512,    184 
Fed.  51,   holding  that  a  proof  of  claim  which 
Is    defective    In    some    substantial    particular 
may  be  amended  subsequent  to  the  expiration 
of   one    year   after   adjudication,   although    the 
effect  of  such  amendment  may   be  that  proof 
of    claim    is    thereby    effectlTely    made    only 


after  the  expiration  of  a  year.     The  sole 

Suestion  in  any  given  case  is  whether  the 
ocument  tendered  is  a  proper  amcDdnMsl; 
and  furtherance  of  Justice  requires  it  to  be 
filed.  If  so,  and  the  document  proposed  to^ 
amended  was  filed  within  the  year,  it  should 
he  allowed  to  be  filed  even,  thou^  the  year 
has  then  elapsed.  The  statute  prescribes  no 
limit  as  to  the  time  within  wnich  amead- 
ments  may  he  filed.  Bennett  t.  Amerieta 
Credit  Indemnity  Co.  (C.  C.  A.,  6th  Cir.), 
20  Am.  B.  R.  260,  263, 159  Fed.  624.  (OpiBk>n 
of  Judge  Cochran  in  District  Court)  Ses 
Matter  of  Hamdlton  Automobile  Col  (CO.  A., 
7th  dr.),  31  Am.  B.  R.  205,  209  Fed.  596. 

A  creditor  which  has  not  filed  or  at- 
tempted to  file  a  claim  within  &  year,  slioiild 
not  be  permitted  to  amend  an  alleged  proof 
of  claim,  consisting  of  a  letter  to  the  reeeiver 
stating  the  status  of  the  bankrupt's  aeeoont, 
so  as  to  conform  to  the  requirements  of  th« 
bankruptcy  act.  Matter  of  Thompson  (D. 
C,  N.  J.),  34  Am.  B.  B.  242,  222  M  167, 
affd.  36  Am.  B.  B.  190,  227  Fed.  981. 

107.  Brown  v.  CConnell  (a  C  A.,  9U» 
Or.),  29  Am.  B.  R.  653,  200  Fed.  229. 

108.  Bennett  v.  American  Credit  Indemaity 
Co.  (C.  C.  A.,  6th  Or.),  20  Am.  B.  R.  S58, 
159  Fed.  624. 

109.  Hutchinson  v.  Otis  (C.  a  A.,  Iti  dr.). 
S  Am.  B.  R.  382,  115  Fed.  937;  affd.  10  An. 
B.  R.  135,  190  n.  S.  552;  In  re  McOUlnn 
(D.  C,  Pa.),  11  Am.  B.  R.  447,  127  Fed.  788. 
But  see  also  In  re  Moebius  (D.  G.,  Ft.),  8 
Am.  B.  R.  590,  116  Fed.  47. 

110.  Matter  of  Thompeon  (C  C  A.,  3d 
ar.),  36  Am.  B.  R.  190,  227  Fed.  961,  afff- 
34  Am.  B.  B.  242,  229  Fed.  167. 

111.  In  re  Stevens  (D.  C,  Vt.),  5  Am  B. 
R.  806,  107  Fed.  243;  fid  re  Thompson's  Sons 
(D.  C,  Pa.),  10  Am.  B.  R.  581,  123  Fed.  1T4. 

112.  In  re  McOilhim  &  McOUhui  (D.  &. 
Pa.),  11  Am.  B.  R.  447,  127  FmL  768. 

118.  Matter  of  Booth  (D.  a.  K.  T.).  33 
Am.  B.  R.  183,  216  Fed.  575. 
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(4)  Withdrawal  of  claim. —  The  right  to  permit  a  withdrawal  of  a 
claim  seems  clear;  for  instance  where  a  creditor  files  a  claim  based  upon  notes 
containing  clauses  waiving  the  bankrupt's  homestead  exemption,  he  will  be 
permitted  to  withdraw  such  claim  so  as  to  proceed  in  the  State  court  to 
subject  the  bankrupt's  exempt  property  to  the  payment  of  the  notes.*" 

p.  Eiling  proofs  of  claims.— Proofs  of  debt  should  be  filed  with  the  referee. 
If  with  the  clerk  of  the  district  court,  it  becomes  his  duty  to  transmit  them 
to  the  referee."**  So  also  of  claims  filed  with  the  trustee."®  Where  the  trustee 
does  not  deliver  such  proofs  of  claims  to  the  referee,  the  creditor  should  not 
be  charged  with  the  failure.*"  Where  proof  of  claim  has  been  delivered  to 
the  trustee  the  claim  is  sufficiently  filed  and  it  is  the  duty  of  the  trustee  to 
deliver  it  to  the  referee.**®  Proofs  on  receipt  are  usually  stamped  with  a 
filing  stamp,  showing  the  day  and  hour  received,  but  are  not  allowed  until 
called  at  a  meeting  of  creditors. 

in.  PROOF  OF  SECURED,  PRI0RIT7  AND  PREFERRED  CLAIMS. 

a.  In  general. —  Subsections  e,  g  and  h  relate  specifically  to  the  proof  of 
claims  of  secured,  priority  and  preferred  creditors.  Secured  or  priority 
creditors  need  not  surrender  their  securities,  but  the  value  thereof  may  be 
determined  and  deducted,  and  dividends  paid  on  unpaid  balances.  Preferred 
creditors,  on  the  other  hand,  must  surrender  their  advantage  and  place  them- 
selves on  an  equality  with  the  other  creditors  before  they  will  be  permitted 
to  share  in  the  estate. 

b.  Secured  claimt. — (l)  In  general. — The  act  contemplates  that  secured 
creditors  may  and  shall  prove  their  claims,  and  they  are  to  set  forth  the 
claim,  the  consideration  therefor,  and  whether  any,  and,  if  so,  what  securities 
are  held  therefor,  etc.  Claim  of  secured  creditors  and  those  having  priority 
may  also  be  allowed  for  certain  purposes,  thus,  for  the  purpose  of  fixing  the 
sum  on  which  a  dividend  from  the  general  estate  is  to  be  paid  and  also  for 
limiting  the  voting  power  or  voice  of  the  secured  creditor,  or  creditor  having 
a  priority,  at  creditors'  meeting."*  Secured  claims  must  be  proven  on  one  of 
the  forms  provided  for  that  purpose.*^ 

(2)  What  ooNSTiTrTEs  a  sbctibed  oreditob. —  Section  1,  subdivision  23, 
defines  a  secured  creditor  as  one  who  "has  security  for  his  debt  upon  the 
property  of  the  bankrupt  of  a  character  to  be  assignable  under  this  act,  or 
who  owns  such   a   debt  for  which  some  indorser,   surety  or  other  person 


114.  In  re  Strickland  (D.  C,  Ga.),  21  Am. 
B.  R.  734,  167  Fed.  8S7. 
119.  General  Order  XX. 

116.  General  Order  XXI  ( 1 ) . 

117.  Orcutt  Co.  v.  Green,  204  U.  S.  96,  17 
Am.  B.  It.  72. 

FiUns  nunc  pro  tunc. —  It  has  been  held 
that  proofs  of  claims,  duly  received  by  the 
trustee  and  handed  to  his  attorney  witii  in- 
structions to  file  them,  and  the  attom^'s 
clerk  neglects  to  file  the  same,  cannot  be  filed 
nwn  pro  tunc  in  the  disaretkm  of  the  referee. 
Matter  of  Ingalls  Bros.  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  612,  137  IW.  617. 

118.  Matter  of  Kessler  (C.  C.  A..  2d  Cir.), 
25  Am.  B.  B.  612.  184  Fed.  61. 

A  proof  of  claim  delivered  to  the  trustee 
In  bankruptcy  within  the  year  after  adjudica- 
tion is  si;Uficiently  filed  within  the  meaning 


of  this  flection.  In  re  Fnirlamib  Co.  (D.  0. 
Fto.),'2S  Am.  B.  R.  616,  109  Fed.  278. 

Delivery  to  employee  of  trustee  not  sufl- 
dent  filiuff. — Although  the  presentation  and 
delivery  of  a  proof  of  claim  to  the  trustee 
within  the  year  after  a  bankrupt's  adjudica- 
tion is  suiBdent,  the  delivery  for  filing  of  a 
proof  of  claim  to  a  person  in  the  em^oy  of 
the  trustee,  but  in  what  capacity  is  not 
shown,  does  not  constitute  a  sufBcient  filing, 
90  afl  to  permdt  the  creditor  to  file  a  proof  ^ 
dftim  fifmo  pro  iwM  after  the  ezpination  of 
the  one  year  period.  In  re  Lathrop,  Haskins 
ft  Co.  (0.  C.  A.,  2d  Cir.),  28  Am.  B.  R.  766, 
197  Fed.  164. 

119.  In  re  Cramwood  (D.  C.,  N.  Y.),  17 
Am.  B.  R.  22,  146  Fed.  666. 

190.  Forms  Kos.  32  and  36. 
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Bocondarily  liable  for  the  bankrupt  ha9  such  security  upon  the  bankrapt't 
assets."  ***  Bondholders  of  a  corporation  are  secured  creditors  and  may  prove 
their  claims  against  a  bankrupt  corporation.^  That  "  secured  creditor  '^  has 
a  limited  meaning  in  bankruptcy  should  always  be  remembered.**  A  holder 
of  a  promissory  note  containing  a  waiver  of  exemption  is  in  effect  a  secured 
creditor.**  A  holder  of  a  mortgage  on  exempt  property  of  the  bankrupt  U 
not  a  secured  creditor. ^^  A  person,  holding  a  collateral  note  of  a  bankrupt 
corporation  endorsed  by  one  of  its  officers,  is  not  a  secured  creditor.**  A  cred- 
itor whose  security  has  been  distroyed  by  wrongful  act  of  the  bankrupt  is  not  a 
f^ocured  creditor.*** 

(3)    ClAIM  SEOITEED  BY  OTHEB  FTTWD  OB  BSTATB  OB  BY  THIBB  PABTY. —  The 

question  pertains  in  each  case  to  the  security  which  a  creditor  has  upon  the 
property  of  the  bankrupt.  He  may  prove  his  entire  daim  against  the  bank- 
rupt estate  notwithstanding  the  fact  that  he  has  other  security  for  the  pay- 
ment of  all  or  a  part  of  such  claim.  He  is  not  compelled  to  exhaust  his  remedr 
against  the  other  fund  before  asserting  his  claim  against  the  bankrupt  estate.^ 
No  matter  how  great  may  be  the  security  which  one  may  have,  if  it  be  property 
of  another  than  the  bankrupt,  the  creditor  may  prove  his  entire  daim  against 
the  bankrupt  estate,  and  receive  a  dividend  thereon,  and  thereafter  institute 
proceedings  to  enforce  his  claim  upon  the  security  for  the  balance.**^    As  where 


iSte.  Matter  of  Shati  (D.  C,  Pt.),  41  Am.  B. 
K.  576,  251  Fed.  851. 

121.  Matter  of  San  Antonio  Land  and  Irriga- 
tion Co.  (D.  C,  N.  Y.).  86  Am.  B.  B.  612.  228 
Fed.  084;  United  States  Trust  Co.  t.  Gordon 
(C.  C.  A.,  6th  Cir.).  33  Am.  B.  B.  800,  216  Fed. 
929;  In  re  Sampter  (C.  C.  A.,  2d  Clr.),  22  Am. 
B.  B.  357,  170  Fed.  938. 

122.  In  effect,  no  creditor  Is  secured  in  bank- 
ruptcy unless  there  Is  a  Hen  held  by  him  or 
accruing  to  his  benefit  on  the  property  of  the 
bankrupt.  Bankr.  Act,  I  1  (23).  Thus  see 
Swarts  V.  Bank  (C.  C.  A.,  8th  Clr.).  8  Am.  B. 
B.  673,  117  Fed.  1. 

A  claim  secured  by  m  surety  bond  or  by  tn 
indorser  Is  not  a  secured  claim  within  the  mean- 
ing of  the  Bankruptcy  Act.  U.  S.  Fidelity,  etc. 
Co.  T.  Carnegie  Trust  Co.  (N.  Y.  Sup.  Ct.),  3S 
Am.  B.  R.  647,  177  N.  Y.  App.  DIv.  176. 

A  subcontractor,  who  has  a  preferential  right 
to  moneys  due  the  contractor,  does  not  walTO 
his  right  thereto  by  filing  his  proof  of  claim  io 
the  bankruptcy  proceedings  of  the  contractor 
end  receiving  dividends  thereon.  Baker  Lumber 
Co.  V.  Clark  Co.  (Utah  Sup.  Ct.),  43  Am.  B.  B. 
193,  178  Pac.  7C4.  ^^    ^ 

188.  In  re  Meredith  (D.  C,  Qa.).  16  Am.  B. 
B   331,  144  Fed.  230. 

Effect  of  proof  of  waiver  note. —  Notwith* 
standing  that  a  creditor  has  proved  bis  claim 
In  bankruptcy  as  unsecured,  he  may  ossert  in  a 
court  of  competent  Jurisdiction  any  right  that 
he  may  have  on  a  waiver  of  homestead  exemp- 
tion. In  re  Loden  (D.  C,  Ga.),  26  Am.  B.  B. 
917,  184  Fed.  9C5.  The  waiver  becomes  In  the 
nature  of  a  security  in  that  the  debt  may  be 
made  out  of  any  property  owned  by  the  debtor 
without  regard  to  any  exemption  rights  which 
the  debtor  would  have  had  but  for  the  waiver. 
Bell  v.  Dawson  County  Grocery  Co.,  12  Am.  B. 
B.  159.  120  Ga.  628,  48  S.  B.  150. 

Claim  against  exempt  property. —  In  the  case 
of  In  re  Cale  (D.  C,  Minn.),  25  Am.  B.  B.  367, 
182  Fed.  489,  the  claimant  bad  recovered  Judg- 
ment after  adjudication  and  before  the 
bankrupt's  discharge,  which  Judgment  became 
a  Hen  upon  a  part  of  the  debtor's  homestead. 


It  was  held  that  the  Judgment  aecued  was  €i* 

forceable  only  in  the  State  courts,  and  aoc 
through  Bale  of  the  property  by  the  trustee  sad 
appllcatiou  of  the  proceeda,  and  that  the  dahs* 
ant  could  only  prove  for  the  dcfldencr  ob- 
tained by  deducting  from  the  judgment  tiw 
▼alue  of  the  part  of  the  debtor's  homestead 
which  could  be  applied  in  payment  thereof  A 
creditor  with  an  enforceable  lien  or  claim 
against  exempt  property  can  collect  only  tie 
deficiency  from  the  general  assets.  This  kic^ 
question  was  again  considered  upon  an  aprnf 
from  a  decision  of  the  district  court  la  ibe 
case  of  Gregory  Co.  ▼.  Bristol  (C.  C  A.,  Stb 
Clr.),  26  Am.  B.  B.  938.  191  Fed.  31.  the  cocrt 
holding  that  where  a  clnimant  had  a  statutcrr 
lien  on  certain  of  the  b.inkrnpt's  property 
which  was  exempt  in  bankruptcy  tnm  tlie 
claims  of  general  <TedItors  by  reason  of  whfcb 
such  cliiimaut  was  secured  in  a  specified 
amount,  a  deduction  of  such  amount  ttvm  lt> 
claim  was  prorcr. 

124.  In  re  Bailey  (D.  C,  Utah),  24  abi.  B. 
B.  201,  176  Fed.  990.  _ 

125.  Young  V.  Gordon  (C.  C.  A.,  4th  dr.),  33 
Am.  B.  R.  522,  219  Fed.  ICS. 

125a.  Bcal-Burrow  Dry  Goods  Co.  v.  Talbart 
(Ark.  Sup.   Ct.),  43  Am.  B.   B.   719,  OS  b.  W. 

ao. 

126.  Gorman  v.  Wright  (C.  C.  A.,  4th  Crr.i.  M 
Am.  B.  B.  135.  136  Fed.  1G4 ;  ?.Iatter  of  Buiurd 
(D.  C,  Tex.),  44  Am.  B.  B.  6CL 

U7.  See  In  re  Hcadley  (D.  C.  Mo.).  3  Am. 
B.  B.  272,  97  Fed.  7C3,  citing  Collier  on  Bankr. 
(iBt  ed.),  p.  283.  See  also  Uaas-Baruik  &  Co. 
▼.  Portuondo  (D.  C,  Pa.),  15  Am.  B.  B.  13ft  13S 
Fed.  949;  Matter  of  Thompson  (D.  C  N.  T.K 
31  Am.  B.  B.  236,  206  Fed.  207. 

The  equitable  role  that  a  creditor  baTinff  « 
lien  upon  two  funds  must  exhaust  ili^it  oce 
upon  which  other  creditors  have  no  lien,  docs 
not  apply  in  cases  where  it  operates  to  the  in- 
jury of  the  party  having  the  double  lien,  aw 
this  rule  has  in  substance  been  made  part  of 
the  bankruptcy  act.  One  who  haa  been  allowed 
to   proTe   hla   claim   as   an   unsev*arod  creditor 
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a  creditor  has  a  claim  against  two  bankrupt  estates,  he  may  assert  his  claim 
against  one  unimpaired  by  the  fact  that  he  held  security  against  the  other, 
and  he  may  recover  dividends  from  the  two  estates  upon  the  full  amount  of 
his  claim,  until  from  all  sources  he  has  received  full  payment  of  his  daim.^^ 
And  this  rule  applies  even  where  the  security  that  is  held  is  security  for  a 
partnership  debt  but  is  property  of  individual  members  of  the  firm,  the  part- 
nership and  the  individual  estates  being  considered  distinct  and  separate.  ^^ 
A  trust  company  which  holds  as  collateral  security  for  the  note  of  a  bankrupt 
company  certain  debenture  bonds  issued  by  the  bankrupt  as  security  for  the 
note,  but  not  secured  by  mortgage  or  other  means,  such  bonds  constitute  simply 
another  promise  to  pay  money  and  the  trust  company  is  not  a  secured 
creditor.  But  it  is,  of  course,  otherwise  where  the  bonds  are  secured  by  a 
special  fund  set  apart  to  provide  for  their  payment  when  due;  in  such  a 
case  the  bondholders  may  participate  in  such  fund,  independent  of  their  right 
to  prove  an  unsecured  balance  against  the  general  assets-^^  A  creditor  whose 
daim  is  secured  or  partly  paid  by  an  accommodation  indorser  may  prove 
the  claim  to  its  full  amount,  and  exclude  from  the  bankrupt  estate  the  avails 
of  such  security  or  part  payment^**  Where  a  creditor  has  a  claim  which  is 
guaranteed  by  a  third  person,  who  turns  over  a  note  of  the  bankrupt  to  the 
creditor,  such  creditor  may  prove  both  the  claim  and  the  note  and  receive  divi- 
<[ends  on  both."* 

(4)  SuBRENDSB  OF  8E0UEITT. — ^A  sccured  Creditor  may  or  may  not  sur- 
render his  security,  as  he  chooses.^^  If  he  does,  it  inures  to  the  benefit  of 
all  creditors,  and  his  claim,  if  otherwise  unobjectionable,  is  allowed  at  the 
full  amount.  If  he  does  not,  he  can,  it  seems,  have  his  daim  allowed  tem- 
porarily to  enable  him  to  participate  in  creditors'  meetings  prior  to  the  deter- 
mination of  the  value  of  his  security,  but  only  for  such  sums  as  seems  to  be 
owing  over  the  security.  He  may  retain  his  security  and  prove  for  the 
amount  of  his  daim  after  deducting  therefrom  the  value  of  his  security.  ^^ 


jigoinst  a  bankropt  indorser  must  reallte  and 
credit  the  proceeds  of  collateral  securities  held 
by  him  amiinst  the  principal  debtor,  before  he 
will  be  allowed  to  participate  in  the  distriba- 
tion  of  the  estate  of  such  indorser.  Gorman  t. 
Wright  (C.  C.  A.,  4th  Cir.).  14  Am.  B.  R.  136, 
136  Fed.  164. 

12S.  Matter  of  New  York  Commercial  Co.  (C. 
C.  A..  2d  dr.),  36  Am.  B.  R.  7CD;  Board  of 
Commissioners  of  Shawnee  County  v.  Hurley 
(C.  C.  A.,  8th  dr.).  22  Am.  B.  R.  200,  100  Fed. 
^;  Matter  of  Shatz  (D.  C,  Pa.).  41  Am.  B.  R. 
«76,  251  Fed.  351. 

IW.  Ex  parte  GraTes,  2  Jur.  N.  S.  C51;  Ex 
parte  Peacock,  2  G.  &  J.  C7;  In  re  Howard,  Cole 
A  Co..  4  N.  B.  R.  571.  Fed.  Cas.  6,750;  In  re 
Coe  <Ref.,  Ohio).  1  Am.  B.  R.  275. 

180.  Matter  of  Matthews  (D.  C,  N.  Y.).  26 
Am.  B.   R.  19,  1S8  Fed.  445. 

181.  Butterfleld  t.  Woodman  (C.  C.  A.,  ist 
Cir.).  34  Am.  B.  R.  510.  223  Fed.  056,  modf^. 
33  Am.  B.  R.  154.  Sec  also  Matter  of  Albcrtes 
(D.  C.  Pa.).  40  Am.  B.  R.  113,  243  Fed.  777. 

182.  In  re  Noyes  Bros.  (C.  C.  A.,  1st  Cir.),  11 
Am.  B.  R.  506.  127  Fed.  286;  In  re  Matthews 
(D.  C.  N.  Car.),  13  Am.  B.  R.  01,  132  Fed.  274. 

133.  In  re  Keep  Shirt  Co.  (D.  C,  N.  Y.).  28 
Am.  B.  R.  766,  200  Fed.  80. 

184.  Proof  of  Claims  by  secured  creditors. — 
Mortgage  creditors  of  a  bankrupt  corporation 
are  entitled  to  prove  their  claims  without  sur- 
rendering their  lien,  and  if  on  foreclosure  the 
proceeds  of  the  sale  were  insufficient  to  pay  the 


debts  in  full,  they  are  not  barred  from  shartnir 
pro  rata  in  the  distribution  of  the  general  as- 
sets. So  also  mortgage  creditors  may  surrender 
their  security  and  elect  to  file  their  claims  in 
the  bankruptcy  court,  which  entitles  them  to 
participate  in  the  distribution  of  the  assets  as 
general  creditors.  In  re  Medina  Quarry  Co.  (D. 
C,  N.  Y.),  24  Am.  B.  R.  700.  170  Fed.  920.  See 
auh  nom,  "What  is  a  Surrender"  in  this  sec- 
tion, post. 

Acceptance  of  reeelyer's  certificates. —  A  se* 
tiflcate  as  a  psrtial  payment  of  its  claim,  can- 
iifflcate  as  a  partial  payment  of  its  claim,  can- 
not thereafter  assert  a  priority.  Matter  of 
Veler  (C.  C.  A.,  6th  Cir.),  41  Am.  B.  R.  786. 
249  Fed.  633. 

lS6w  Eohout  T.  Chaloupka  (Sup.  Ct,  Neb.), 
11  Am.  B.  R.  266,  60  Neb.  677;  In  re  Gold- 
smith (D.  C.  Tex.),  9  Am.  B.  R,  419,  118  Fed. 
108;  In  re  Hines  (D.  C,  Pa.),  16  Am.  B.  R. 
496.  144  Fed.  142;  Steinhardt  ▼.  National  Park 
Bank,  19  Am.  B.  R.  72,  120  N.  Y.  App.  Diy.  256. 
106  N.  Y.  Supp.  23,  reyg.  18  Am.  B.  R.  86;  In  re 
Stevens  (D.  C..  Ore),  23  Am.  B.  B.  239,  178 
Fed.  842.  Compare  In  re  Little  (D.  C,  Iowa)» 
6  Am.  B.  R.  681.  110  Fed.  621. 

Bctcatloii  of  sccnrities. —  In  the  case  of  In  re 
Davison  (D.  C.  N.  Y.),  24  Am.  B.  R.  460,  179 
Fed.  760.  a  question  arose  as  to  the  possession 
of  life  insurance  policies  which  had  been  as- 
signed to  a  bank  as  security  for  the  payment 
of  a  debt.  The  court  said:  "The  law  does  not 
provide  that  on  crediting  the  value  of  the  se- 
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(5)  Retention  of  ssottutt  ;  effect  on  pboof  of  claim. —  If  the  seeoiity 
is  equal  in  value  to  the  dainiy  he  cannot  prove  any  part  of  his  claim,  although 
the  creditor  bids  in  the  property  at  a  foreclosure  sale  for  less  than  his  claim.^ 
A  creditor  cannot  prove  both  a  debt  and  the  security  thereof,  but  he  may 
prove  either  one.'*^  He  may  rely  on  his  security  and  enforce  it  according  t^ 
his  rights  as  they  exist ;  in  such  a  case  it  is  optional  with  him  to  make  a  formal 
proof  of  his  claim. ^^  If  he  doea  not  present  his  claim  and  rely  on  the  adminis- 
tration of  the  bankrupt  estate,  he  is  rel^ated  to  the  property  retained  as 
security  for  the  debt,  and,  so  far  as  the  estate  is  concerned,  the  debt  is 
released.  ^^  As  has  already  been  explained,  the  value  of  securities  is  often 
arrived  at  summarily  at  first  meetings  to  permit  a  creditor  to  vote  the 
unsecured  balance.  A  claimant  may,  of  course,  be  fully  secured.*^  If  ao, 
he  should  not  be  allowed  to  file  a  proof,  and  does  not  become  a  party  to  the 
proceeding."*  A  creditor  by  proving  an  unsecured  claim  is  not  barred  from 
proving  the  amount  of  a  secured  claim  less  the  sum  realized  on  the  security.^^ 
Where  a  debt  is  secured  by  a  life  insurance  policy  the  value  of  the  policy 
should  be  deducted  therefrom  and  the  balance  may  be  proved  against  the 


curltT  oo  the  debt  and  being  allowed  a  divi- 
dend on  the  balance,  the  secured  creditor  Is  to 
Burrender  the  security,  eren  if  tendered  the 
value  thereof  as  fixed  by  the  court.  The  se- 
cured creditor  has  the  right  to  retain  the 
policies  as  security  for  any  balance  and  any 
premiums  it  may  pay  to  keep  them  alive,  (in 
re    Newland,    7    Nat    Bank.    Reg.    477.)      The 

Solices  belong  to  the  bank  as  security  until  the 
ebt  is  paid,  but  for  purposes  of  a  dividend  as 
well  as  ultimate  payment*  it  is  compelled  to 
credit  now  the  value  of  such  security.  It  does 
not  follow  that  the  policies  and  all  sums  re- 
ceived thereon,  at  maturity  will  become  or  now 
become  the  property  of  the  bank  absolutely,  for 
the  ownership  is  a  Qualified  one  and  the  bank 
cannot  be  deprived  of  them  until  the  notes  are 
fully  paid.  These  policies  were  assigned  to  the 
bank  in  good  faith  more  than  four  months  be- 
fore the  bankruptcy,  and  the  rights  of  the  bank 
therein  and  thereto  are  in  no  way  effected  by 
the  bankruptcy,  except  that  it  is  compelled,  if 
it  elects  to  prove  its  claim,  to  credit  the  present 
value  as  fixed  In  the  mode  provided  by  the  act 
on  the  debt,  and  I  do  not  think  this  operates 
as  an  absolute  sale  and  transfer  to  the  bank. 
.  .  .  The  bankruptcy  law  in  plain  terms  says 
that  in  such  a  case  as  this  the  secured  creditor 
luay  prove  his  debt,  have  the  Talue  of  his  se- 
curity determined,  credit  such  value  and  have  a 
dividend  on  the  balance,  except  In  cases  where 
the  contract  of  pledge  provides  a  way  of  con- 
verting it  into  money,  in  which  case  that  is  to 
be  done  under  and  pursuant  to  the  terms  of 
the  contract  or  agreement  under  which  the 
thing  pledged  is  held.  In  the  absence  of  some- 
thing in  the  bankruptcy  act  to  the  contrary.  I 
am  of  the  opinion  that  In  cases  where  the 
value  of  the  security  is  determined  by  agree- 
ment, arbitration  or  litigation  as  the  court  di- 
rects, it  is  contemplated  that  the  secured  cred- 
itor is  to  retain  such  securities,  after  receiving 
the  dividends  subject  to  such  claims  an  others 
may  have  therein  or  thereon  when  finally  con- 
verted into  money." 

1S6.  Matter   of  Davis    (Ref.,   Pn.>,  2.1   Ain.    B. 
R.  156.  affd.  23  Am.  B.  it.  446.  174  Fed.  556. 


157.  First  National  Bank  v.  Eaaon  (C.  C  ▲, 
5th  Clr.),  17  Am.  B.  R.  588,  149  Fed.  9M;  U  n 
Knight,  Tancey  ft  Co.  (C.  C.  Ala.).  26  Am.  B.  B. 
787.  190  Fed.  898,  holding  In  effect  that  claim- 
ants are  not  entitled  to  prove  the  fall  amoac^ 
of  a  claim  where  a  portion  of  it  has  been  vttle*: 
by  the  sale  of  merchandise  held  as  aecail^  to- 
the  payment  of  the  claim.  Matter  of  BattI* 
Island  Paper  Co.  (D.  C,  N.  Y.).  44  Am.  B.  B 
240,  259   Fed.  921. 

158.  Ward  v.  First  National  Bank  of  Inm- 
ton  (C.  C.  A.,  6th  Cir.),  29  Am.  B.  B.  3U. 
302  Fed.  609;  Kobinson  v.  Boe  (C.  C.  A,  8d 
Cir.),  38  Am.  B.  B.  26,  30,  233  Fed.  936. 

189.  Matter  of  Old  Oregon  Mfg.  06.  (D. 
C,  Wash.),  38  Am.  B.  B.  409.  236  Fed.  804. 

140.  Matter  of  Kenney  (Ref.,  liaia.).  10 
Am.  B.  R.  452,  holding  that  where  a  elaim 
offered  in  proof  ia  fully  secured  it  altonid  be 
disallowed. 

141.  lUiigtrative  cases  on  secured  clafans 
under  the  present  laws  are:  In  re  Frid: 
(Ref.,  Ohio),  1  Am.  B.  R  719;  In  re  Brown 
(D.  a,  Pa.)»  5  Am.  B.  R  220,  104  Fed.  ?«; 
In  re  Rhoads.  2  N.  B.  N.  Rep.  178;  In  rs 
Spring,  2  N.  B.  N.  Rep.  509;  In  re  Peaslef 
(D.  C,  N.  H.).  14  Am.  B.  R.  496,  137  Fed. 
190;  In  re  Grieve  (D.  a,  ODnn.),  18  Am.  B. 
R.  737,  151  Fed.  711.  Under  the  Uw  of  1867. 
Yeatman  v.  New  Orleans,  etc,  95  U.  S.  754; 
In  re  Sauthoff.  Fed.  Gas.  12,379;  In  re  Omsk 
Fed.  Gas.  3,343;  In  re  Dunkerson,  Fed.  Cu. 
4,157;  In  re  Anderson,  Fed.  Gks.  350;  In  re 
Jaycox,  Fed.  Gas.  7,240;  In  re  Kewland,  F^- 
Cas.  10,170;  Matter  of  Friedman  (D.  C  K. 
Y.).  39  Am.  B.  R  777.  241  FW.  003. 

142.  In  re  Ball  (D.  C.,  Vt.),  10  Am.  B.  B. 
564,  123  Fed.   164. 
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estate.***  If  a  trustee  does  not  elect  to  redeem  the  security  by  paying  the  debt, 
the  secured  creditor  may  sell  the  security^  if  under  the  terms  of  his  lien  he 
has  such  right,  and  file  a  claim  for  the  unpaid  remainder  of  his  debt^^  There 
is  no  authority  vested  in  the  court,  upon  finding  that  there  was  an  excess  due 
the  bankrupt  after  the  payment  of  the  secured  daim,  to  enter  a  decree  against 
the  creditor,  who  is  an  adverse  claimant,  for  the  amount  of  the  excess.^^ 
Where  the  claimant  voluntarily  appears  before  the  referee  in  bankruptcy  and 
presents  his  claim  for  allowance  as  a  secured  claim,  alleging  that  he  had  a 
lien  upon  the  land  by  virtue  of  a  mortgage,  deed  of  trust  or  the  like,  the 
referee  has  jurisdiction  to  determine  the  validity  of  the  lien  asserted,  and  to 
adjudge  whether  or  not  the  claim  should  be  allowed  as  a  secured  claim. *^ 
Where  book  accounts  are  assigned  to  secure  a  debt  the  creditor  must  turn  over 
to  the  trustee  the  balance  of  the  amount  collected  by  him  remaining  after 
payment  of  his  debt,  without  reference  to  the  adverse  claim  of  another  cred- 
itor.**® Where  a  lease  did  not  provide  security  for  the  payment  of  water-rates 
and  taxes  by  the  bankrupt  tenant,  the  landlord  must  establish  his  claim  therefor 
before  the  referee.**®  Where  the  security  is  retained  by  the  creditor  he  may 
enforce  his  lien  in  any  court  having  jurisdiction,  although  he  has  availed 
himself  of  the  privilege  of  filing  his  claim  as  a  secured  claim.*** 

(6)  Ascertaining  value  of  sBOXTBrriEs. —  The  methods  of  ascertaining 
the  value  of  the  securities  to  be  deducted  are  prescribed  by  subsection  h.  The 
value  may  be  determined  by  ''  litigation,"  meaning  any  appropriate  action  or 
proceeding  in  the  courts  to  ascertain  the  value  of  the  security,  wherein  the 


148.  In  re  Busby  (D.  C,  Pa.),  10  Am.  R.  R. 
650.  124  Fed.  469;  In  re  Davison  <D.  C.  N.  Y.). 
24  Am.  B.  B.  460,  179  Fed.  760. 

144.  Matter  of  McAualand  (D.  C.  N.  J.),  87 
Am.  B.  R.  51»,  235  Fed.  173,  dtlng  text. 

145.  Matter  of  Mertens  (C.  C.  A..  2d  Cir.),  16 
Am.  B.  R.  862,  142  Fed.  446;  Matter  of  Baib 
(D.  C,  Pa.),  40  Am.  B.  R.  841,  245  Fad.  SOa 

14ff.  In  re  Jackson  Brick  ft  Tile  Co.  (D.  C, 
lie),  26  Am.  B.  R.  916,  189  Fed.  636,  citing 
the  following  caaes:  Channcey  v.  Dyke  Bros, 
(ly.  O.  A.,  8th  Or.),  0  Am.  B.  R.  444,  119 
Fed.  1,  66  C.  C.  A.  679;  In  re  Rochford  (C. 
C.  A.,  8th  Cir.),  10  Am.  B.  R.  608,  124  Fed. 
1«2,  69  C.  C.  A.  JW8;  In  re  Granite  Citv 
Bank  (O.  C.  A.,  8th  Cir.),  14  Am.  B.  R.  404. 
137  Fed.  818,  70  C.  C.  A.  316;  In  re  Schermer- 
horn  (C.  C.  A.,  8th  Cir.),  16  Am.  B.  R.  608, 
146  Fed.  341,  76  C.  C.  A.  216;  In  re  McMahon 
(C.  C.  A.,  6th  Cir.),  17  Am.  B.  R.  631,  147 
Fed.  684,  77  C.  C.  A.  668;  In  re  Dana  (C.  C. 
A.,  8th  Cir.),  21  Am.  B.  R.  683,  167  Fed. 
629,  93  C.  C.  A.  238;  Thomas  v.  Woods  (C. 
O.  A.,  8th  Cir.),  23  Am.  B.  R.  132,  173  Fed. 
686,  97  C.  C.  A.  •636,  26  L.  R.  A.  N.  (N.  S.) 
1180;  Hoimd  Mines  Company  v.  Hawthorn 
(C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  242,  173 
Fed.  882,  97  C.  C.  A.  394;  Whitney  y.  Wen- 
man,  198  U.  S.  639,  14  Am.  B.  R.  46,  26  Sup. 
Ct.  778,  49  L.  Ed.  1167,  and  see  Matter  of 
Soltman  (D.  C,  N.  T.),  88  Am.  B.  R.  270, 
238  Fed.  241. 

Right  of  mortgage  creditor  to  relief.— A 
mortga^  creditor  mey  come  into  a  court  of 
bankruptcy  and  ask  for  any  relief  to  which 
he  would  be  entitled  in  equity.  Matthews 
k  Sons  T.  Webre  Co.  (D.  C,  La.),  32  Am. 
B.  R.  1«0,  213  Fed.  396. 


Possession  of  special  fnnd  by  court.— 
Where  a  bankruptcy  court  had  possession  of 
a  special  fund  which  was  security  for  the 
claims  of  certain  creditors  of  a  bankrupt 
which  claims  were  reserved  for  future  li(^ui- 
dation  in  an  order  confirming  a  composition 
offer,  it  was  held  that  the  special  fund  must 
be  distributed  on  the  liquidation  of  the 
claims  and  before  the  distribution  of  the  con- 
eideration  of  the  composition,  as  otherwise 
secured  creditors  might  get  a  larger  propor- 
tion of  their  claims  than  other  creditors. 
Matter  of  Hollins  &  Co.  (D.  C,  N.  Y.),  37 
Am.  B.  R.  206,  230  Fed.  920. 

148.  Fitch  y.  Richardson  (C.  C.  A.,  1st 
Cir.),  16  Am.  B.  R.  835,  147  Fed.  196.  A 
creditor  whose  security  consists  of  assigned 
accounts  does  not  abandon  his  security  by 
consenting  to  a  liquidation  of  the  bankrupt's 
indebtedness.  In  re  Cyclopean  Co.  (C.  C.  A., 
2d  Cir.),  21  Am.  B.  R.  679,  167  Fed.  971. 

149.  In  re  iodleman- Walsh  Foundry  i;o. 
(D.  C,  N,  Y.),  21  Am.  B.  R.  M9,  166  Fed. 
381. 

160.  Stewart-Noble  Drug  Co.  v.  Bishop- 
Babcodc-Becker  Co.  (CoL  Sup.  Ct.),  38  Am. 
B.  R.  639,  162  Pac.  169,  holding  that  the 
filing  of  a  secured  claim  is  for  Uie  purpose 
of  securing  the  right  to  share  in  the  dividends 
in  case  the  security  is  insufficient  and  the 
bankruptcy  court  thereby  acquires  no  juris- 
diction over  the  enforcement  of  the  security; 
hence,  the  holder  of  such  security  is  not 
estopped  from  attempting  to  enforce  it  in  tiie 
State  court. 
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aecured  creditor  and  the  truflte©  may  be  heard.^  If  the  value  has  been  Icgallj 
determined  outside  of  the  court  of  bankruptcy,  it  will  take  proof  of,  and  be 
governed  by  that  fact.^^-  This  subsection  has  no  application  where  the  securi- 
ties were  not  the  property  of  the  bankrupt.^"  The  agreement  by  the  tenia 
of  which  the  securities  are  pledged  usually  provides  for  a  gale  of  the  securities^ 
and  the  disposition  of  the  proceeds.^"  The  time  for  fixing  the  value  of  th'^ 
security  is  the  date  of  its  actual  conversion  into  money  by  the  creditor  and  not 
the  date  of  the  filing  of  the  petition.^'^  Where  the  security  is  sold  some  time 
after  the  filing  of  the  petition  and  the  proceeds  are  not  enough  to  pay  the 
entire  amount  of  the  creditor's  claims,  it  is  not  permissible  to  apply  the  pro- 
ceeds, first  to  interest  accrued  since  the  filing  of  the  petition,  then  to  the 
principal,  and  afterwards  to  prove  for  the  balance.^"  Where  interest  and 
dividends  accrue  upon  securities  held  by  creditors  of  the  bankrupt  after  the 
date  of  the  petition  in  bankruptcy,  they  may  be  applied  in  payment  of  the 
after-accruing  interest  upon  the  debt.^*®  If  by  action  in  a  State  court,  the 
trustee  should  intervene  and  see  that  the  security  brings  what  it  is  fairly 
worth.*"  Section  6  relating  to  exemptions  does  not  limit  the  provisions  of 
subsection  h,  so  as  to  authorize  a  creditor  to  prove  his  entire  claim  and  to 
receive  dividends  thereon  from  the  estate,  where  such  claim  is  secured  by  a 
mortgage  on  exempt  property.*"  The  value  of  the  security  may  be  ascertained 
by  converting  it  into  money  pursuant  to  the  contract,  and  in  the  absence  of 
fraud,  the  creditor  may  prove  the  balance  of  his  claim.*"  It  is  only  ^«i 
the  securities  have  not  been  disposed  of  by  the  creditor  in  accordance  with 
his  contract  that  the  court  may  direct  what  shall  be  done  in  the  premises. 
Of  course  where  there  is  fraud  or  a  proceeding  contrary  to  the  contract,  the 
interposition  of  the  court  might  properly  be  invoked.*"    Although  the  property 


IM.  Matter  of  Soltman  (D.  C.  N.  T.),  38  Am. 

B.  R.  270.  238  Fed.  241.  afTd.  41  Am.  B.  B.  42, 
249  Fed.  455.    See  Am.  Bnnkr.  Dig.,  I  TOO. 

162.  In  re  Crammond  (D.  C.  N.  Y.).  17  Am. 
n.  IL  22,  145  Fed.  566;  Matter  of  Soltmaun  (C. 

C.  A.,  2d  Clr.).  41  Am.  B.  R.  42.  240  Fed.  455. 

3 S3.  Matter  of  Graves  (D.  C,  Vt).  20  Am.  B. 
R.  S13.  163  Fed.  358.  holding  that  where  the 
bankrupt  is  indorser  upon  a  corporation  uotet 
and  the  proof  of  claim  thereon  sets  forth  that 
the  note  is  secured  by  a  mortgage  on  both  the 
real  and  personal  property  of  the  maker,  the 
bnukruptcy  court  has  no  Jurisdiction  over  the 
mortgaged  property  except  to  ascertain  ita 
ralue  and  to  see  to  Its  proper  application  In 
payment  of  the  note  when  presented  for  aN 
lowance  against  the  bankrupt's  estate.  See  also 
the  opinion  of  the  district  court  in  the  same 
case  reported  in  25  Am.  B.  R.  372.  182  Fed.  443. 

154.  In  re  Wiesen  (D.  C.  Pa.),  15  Am.  B.  B. 
27,  138  Fed.  164. 

]54».  Matter  of  Isaacs  (C.  C.  A..  2d  Clr.).  40 
Am.  B.  R.  468.  240  Fed.  820. 

155.  Sexton  T.  Dreyfus.  219  U.  S.  839,  25  Am. 
B.  R.  3C2.  rerg.  In  re  Kessler  (D.  C.  N.  T.).  23 
Am.  D.  R.  606.  171  Fed.  751. 

186.  Sexton  ▼.  Dreyfus.  210  U.  S.  339,  26  Am. 
B.  R.  3C2. 

157.  Sec  under  ff  11  and  47;  also  In  re  Buse. 
Fed.  Cas.  2,221;  In  ro  Stewart.  Fed.  Cas.  13,4ia 

158.  In  re  Lantzcnheimer  (D.  C,  Iowa), 
10  Am.  B.  R.  720,  124  Fed.  716;  In  re 
Meredith  (D.  C,  Ga.),  16  Am.  B.  R.  331. 
144  Fed.  230;  In  re  Cale  (D.  C,  Minn.).  25 
Am.  B.  R.  367,  182  Fed.  439,  holding  that 
the  right  of  the  general  creditors  to  the  gen- 
eral assets  will  be  protected  and  that  a  cred- 


itor with  an  enforceable  lien  or  claim  a^aiaA 
exempt  property  can  collect  only  the  defi- 
ciency from  the  general  assets.  Iii  re  Baiky 
(D.  a,  Utah),  24  Am.  B.  R.  201,  176  Fed. 
990. 

158.  In  re  Peacock  (D.  a,  N.  Gtr.).  » 
Am.  B.  R.  159,  178  Fed.  851;  British  ft 
American  Mortgage  Co.  v.  Stuart  (CCA, 
5th  Cir.).  31  Am.  B.  R.  544,  810  Fed.  425. 

160.  Hiscock  ▼.  Varick  Bank,  800  U.  8.  28^ 
18  Am.  B.  R.  1,  9,  affg.  15  Am.  B.  B.  363, 
holding  that  the  conrt  may  direct  the  dis- 
position of  a  pledge,  or  the  ftaeertaimnent  of 
its  value,  where  the  parties  hare  failed  to 
do  so  by  their  own  agreement. 

Where  policies  of  life  Licnxanoe  weie  u- 
signed  in  good  faith  to  a  bank  to  seam  tks 

Kyment  of  such  sum  as  may  be  doe  to  tko 
nk  at  the  time  of  the  sett>ment  ef  the 
policy,  and  more  than  four  months  thereafter 
the  assignor  was  adjudicated  a  bankrupt  aad 
the  bank  filed  its  claim  against  his  estita 
and  petitioned  for  the  ascertainment  of  tLe 
value  of  the  securities  to  be  credited  on  t^» 
claim  so  that  the  bank  might  share  m  tb« 
dividends  on  the  unpaid  balance,  it  v*» 
proper  for  the  referee  to  proceed  on  doe 
notice  and  hearing  to  determine  the  vahe  of 
the  policies  in  the  absence  of  an  agreeoeot 
by  the  bank  and  the  trustee  as  to  such  ▼ab*- 
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pledged  as  security  may  be  converted  into  money  as  agreed  between  the  parties, 
yet  ^e  secured  creditor  may  not  dispose  of  the  property  to  himself^  under  the 
.guise  of  a  sale.^*^  Where  a  debt  is  proved  as  a  secured  debt  in  the  usual  way, 
and  the  trustee  objects  on  the  ground  that  the  security  claimed  constitutes  a 
voidable  preference^  {he  court  may  hear  and  decide  the  issue,  and  allow  the 
•claim  as  a  secured  or  unsecured  debt,  before  the  allied  security  is  converted 
into  money^**  It  is  proper  for  the  trustee  to  arrange  with  the  secured  creditor 
to  accept  the  property  held  as  security  in  satisfaction  of  the  daim.^^ 

(7)  Effect  of  pbovinq  sscubed  debt  as  unssoubsd. —  The  law  here  was 
well  settled  prior  to  the  present  statuta  If  a  secured  creditor  proves  his  debt 
:as  unsecured,  he  thereby  waives  his  security.^**  This  rule  yields,  however, 
where  such  a  proof  was  made  by  one  ignorant  of  his  legal  rights  and  without 
fraudulent  intent  ^^  Thus,  where  from  ignorance  or  inadvertence  a  claim 
has  been  proved  as  unsecured  the  court,  in  the  exercise  of  its  discretion,  may 
permit  the  creditor  to  have  his  proof  expunged  so  that  he  may  take  steps  to 
have  the  value  of  the  security  determined  and  to  prove  for  the  excess  only. 
This  right  will  generally  be  accorded  to  one  asking  it  and  excusing  his  mistake^ 
if  neither  the  bankrupt  nor  any  other  party  will  be  injured ;  that  is,  if  their 
rights  after  the  granting  of  an  order  to  expunge  the  proof  will  not  be  less  or 
•different  than  they  would  have  been  had  not  the  mistake  been  made  of  proving 
the  claim  as  unsecured.^^  A  proof  of  claim  may  be  amended  so  as  to  include 
therein  a  statement  of  a  security  in  a  case  where  the  equities  of  general 
^creditors  will  not  be  disturbed.^^    It  has  been  held  that  proof  without  mention 


In  re  Davison  (D.  C,  N.  Y.),  24  Am.  B.  R. 
460,  179  Fed.  750. 

Duty  of  court  to  consider  value. —  In  the 
-absence  of  a  legal  rule  in  the  State  making 
the  sum  for  which  property  sold  to  satisfy 
A  lien  is  bought  is  conclusive  as  to  its  value, 
the  bankruptcy  court  on  allegation  of  inade- 
quate price  realized  at  such  sale  is  by  duty 
bound  to  consider  the  question  of  value.  Mat- 
ter of  McAusland  (D.  0.,  N.  J.),  37  Am.  B.  R. 
519,  235  Fed,  173. 

161.  Van  Kirk  v.  Vermont  Slate  Co.  (D. 
C,  N.  Y.),  15  Am.  B.  R.  239,  140  Fed.  38; 
In  re  Mortens  (D.  C,  N.  Y,),  14  Am.  B.  R. 
22^  134  Fed.  104,  105,  Compare  Turner  v. 
Metropolitan  Trust  Co.  (C.  C.  A.,  9th  CSr.), 
31  Am.  B.  R.  181,  207  Fed.  495. 

PnrchaM  of  prc/perty  by  creditor.^  Where 
4k  proof  of  claim  shows  that  claimant  on  a 
safe  of  property  mortgaged  as  security  for 
its  debt  bought  in  the  property,  the  burden 
is  on  it  to  MOW  that  said  property  was  of 
insufficient  value  to  pay  its  debt.  Matter  of 
McAusland  (D.  C,  N.  J.),  37  Am.  B.  R.  519, 
235  Fed.  173. 

les.  In  re  Quinn  (a  C.  A.,  8th  Cir.),  21 
Am.  B.  R.  264,  165  Fed.  144. 

168.  Matter  of  Rose  (D.  a,  Ky.),  26  Am. 
B.  R.  752,  193  Fed.  815. 

l«4.  In  re  Bloss,  4  N.  B.  B.  147,  Fed.  Cas. 
1«6«2;  Heard  v.  Jones,  15  N.  B.  R.  402;  Bz 
parte  Solomon,  1  G.  ft  a.  26;  Stewart  v.  Isador, 
1  N.  B.  B.  485:  Hatch  v.  Seely.  18  N.  B.  B.  880; 
Ex  parte  Downs,  1  Rose,  96;  In  re  Brand,  8  N. 
B.  R.  824,  Fed.  Cas.  1,808;  In  re  Granger,  8  N. 
B.  R.  80,  Fed.  Caa  5,684;  Matter  of  Burr  Mf^. 
•Co.    (C.  C.  A,  2d  ar.),  82  Am.  B.   B.  706,  217 
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Fed.  16;  Matter  of  Fisk  ft  Boblnson  (D.  C. 
N.  Y.),  84  Am.  B.  R.  194,  186  Fed.  974;  Morrison 
T.  Rieman  (C.  C.  A.,  7th  Clr.),  41  Am.  B.  R. 
326,  249  Fed.  97;  First  National  Bank  v.  Hoff- 
man (Kan.  Sup.  Ct),  41  Am.  B.  R.  850,  171  Pac. 
13. 

One  wlio  elalma  a  meebaato's  Ilea  bat  walvea 
It  on  proYing  a  claim  in  bankruptcy  against  tbe 
contractor,  haTlng  Toted  upon  the  claim  and 
transacted  other  business  as  a  creditor  at  a 
meeting  of  creditors  for  the  election  of  a 
trnstee,  may  not  thereafter  assert  that  through 
the  mistake  made  by  a  clerk  of  tbe  lawyer  who 
drew  the  proof  of  claim,  the  waiyer  therein  was 
broader  than  he  intended  where  the  lien  sought 
to  be  preserved  must  bave  been  collected  out 
of  the  proceeds  of  a  contract  belonging  to  the 
bankrupt  Brown  ▼.  City  National  Bank  (N.  T. 
Sup.  Ct,  Spec.  T.),  26  Am.  B.  R.  688,  72  Misc. 
201.  181  N.  Y.  Supp.  92. 

Conditional  Tcndor. —  Tbe  fact  that  a  creditor 
flies  a  general  claim  against  a  bankrupt  f6r 
the  purchase  price  of  property,  does  not  pre* 
elude  him  from  reclaiming  the  property  under  a 
conditional  sale  contract,  where,  in  his  proof  of 
claim  he  distinctly  preserves  his  right  to  re- 
claim the  property.  Smith  ▼.  Camkin  (C.  C. 
A.,  6th  Cir.),  44  Am.  B.  R,  278,  269  Fed.  5L 

168b  In  re  Brand,  Fed.  Caa  1,809;  In  re  Har- 

"fJ^  ^J^  ^B*  ^1^:  In  TO  Parkes,  Fed.  Cas. 

10,754;  In  re  Baxter.  12  Fed.  72. 

^  IMw  In  re  Hubbard,  1  N.  B.  R.  679.  Fed.  Cas. 

6^818. 

167.  In  re  Wilder  (D.  C,  N.  Y.),  3  Am.  B.  R. 
761, 101  Fed.  104.  See  also  In  re  Fisk  ft  Robin- 
son, 84  Am.  B.  R.  194,  186  Fed.  974. 

AmflndmcBt  of  claim  to  relastate  right  to  se* 
earity.^  Where  a  claimant  has  waived  his  right 
to  security  by  filing  his  claim  without  asserting 
it,  ho  may,  before  receiving  a  dividend,  al- 
though more  than  a  year  after  adjudication, 
be  permitted  to  apply  for  an  order  authorising 
the  filing  nmne  pro  twM  of  an  amended  claim 
thereby  reinstating  his  right  to  security.  Mat- 
ter of  Flak  ft  Robinson  (D.  C,  N.  T.),  84  Am. 
B.  R.  194,  186  Fed.  974. 
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of  the  security  does  not  of  itself  operate  as  a  disehaige  of  a  mortgage  securitj; 
that  while  the  creditor  was  prevented  from  setting  up  the  same  against  the 
.  assignee,  no  one  but  the  assignee  could  avail  himself  of  the  f act^**  Where  Ae 
security  is  the  property  of  the  bankrupt  held  by  an  ^^p^orser,  or  a  penan 
'  secondarily  liable,  it  is  not  necessary  that  the  creditor  should  prove  as  a  secured 
creditor  in  order  to  retain  his  rights  as  against  the  indorser.^^  It  se^ns  that 
notwithstanding  that  a  creditor  has  proved  his  claim  based  upon  a  waive  note 
as  unsecured,  he  may  as9ert  in  a  court  of  competent  jurisdiction  any  right  thai 
he  may  have  on  a  waiver  of  exemption.^^  A  creditor,  having  a  provaUe 
claim,  may,  upon  the  relinquishment  of  his  security,  share  with  the  other 
creditors  in  the  distribution  of  the  estate,  although  tiie  security  was  such  wm 
to  be  ineffectual  against  such  creditors.^^ 

c.  Priority  olaims.—  Subsection  e  of  this  section  yokes  priority  claims  with 
secured  claims,  both  as  to  manner  of  proof  and  the  ascertainmeit  of  the  vahie 
of  the  property.  A  landlord's  claim  for  rent,  constituting  a  lien,  by  State 
statute,  must  be  proved  to  protect  the  landlord's  right  to  priority  of  payment.^'* 
On  the  other  hand,  it  has  been  ruled  that  where  a  claim  is  fully  secured  by 
a  lien  upon  property  of  the  bankrupt,  the  formal  proof  required  by  the  bank- 
ruptcy act,  is  not  necessary  to  the  eoiforoement  of  the  lien.^^'  The  reasons 
for  the  rule  of  prima  facie  proof  applicable  to  proofs  of  claims  do  not  apply 
to  petitions  for  priority.  Thus,  allegations  relating  to  priority  are  not  prtfiia 
fade  evidence  of  their  truth.^^  It  is  thought  that  what  is  said  of  secured 
claims,  antej  applies  equally  to  debts  entitled  to  priority. 

d.  Preference  claims.^^ —  (1)  In-  obnbbal. —  Subsection  g  has  been  as  much 
discussed  as  any  clause  in  the  present  law.  The  former  statute  denied  allow- 
ance to  ar  claim  filed  by  a  creditor  who  accepted  a  preference  '^  having  reason- 
able cause  to  believe  that  the  same  was  made  or  given  by  a  debtor  contrary 

.to  any  provisioiis  of  the  act ;"  nor  could  any  dividend  be  paid  on  such  a  debt 
until  the  creditor  surrendered  his  advantage. ^^  The  vTords  quoted  do  not 
appear  in  the  present  act.  Further,  the  definition  of  "preference**  was,  by 
a  shifting  of  clauses  while  the  bill  was  in  committee,  so  dianged  as  to  lead 
to  the  ruling  that  any  payment  by  debtor  to  creditor,  after,  thou^  without 
.knowledge  of,  actual  insolvency,  was  a  prefer^oe^  even  thou^  Iwjpt^  intent 
and  made  years  before.  This  question  is  discussed  at  length  elsewhere.''^ 
A  few  of  the  more  valuable  cases  on  the  now  historic  controversy  will  be  found 
'.in  the  foot-note.*™    Carson,  Pirie  &  Co.  v.  Ohicago  Title  ft  Trust  Co."*  settled 


laS.  Cock  V.  Farrington,  104  Mass.  212. 
168.  Merchant**  Ba&  v.  Comstock,  66  N. 
Y.  24. 

170.  In  re  Loden  (D.  C,  Ga.),  25  Am.  B. 
R.  917»  184  F^.  066. 

171.  Lacy  ▼.  Citizens'  Bank  (C.  C.  A.,  Sth 
Cir.),  28  Am.  B.  R.  483,  1S8  Fed.  484. 

ITS.  In  re  Hayward  (D.  C,  Pa.),  12  Am. 
B.  R.  264,  180  Fed.  720. 

178.  Courtney  v.  FideUty  Trust  Co.  (C.  C. 
A.,  6tlL  Cir.),  38  Am.  B.  R.  400,  21S  Fed. 
67. 

174.. In  re  Jones  (D.  C,  Midi.),  18  Am. 
B.  R.  206,  161  Fed.  108. 

175.  See  Am.  Bankr.  Dig.,  ||  767-784. 

176.  Act  of  1867,  f  28,  R.  S.,  |  6084.  Com- 
pare In  re  Kingsbury,  Fed.  Cas.  7,816;  In  re 
Walton,  Fed.  Cas.  17,130;  In  re  Forsyth,  Fed. 
Cas.  4,948;  In  re  Currier,  Fed.  Cas.  3,492. 


177.  See  discussion  imder  Sectioii  Sb±y, 

P09t. 

17S.  Dedaxing  paymtnts  in  dns  oonss 
pref erenees.^  In  re  Knost  (Ref.,  Oibio),  2 
Am.  B.  R.  471;  In  re  Gonkafm  (D.  C 
Wash.),  3  Am.  B.  R.  24S,  97  F^  923; 
Columlms  Elee.  Co.  v.  Worden  (C.  C.  A., 
7th  Cir.),  8  Am.  B.  R.  634,  SS  Fed.  400;  1m 
re  Ilzen  (C.  C.  A.»  9th  Cir.),  4  Am.  B.  R 
10,  102  Fed.  295.  CVmfm:  In  re  Piper,  2 
N.  B.  N.  Rep.  8;  In  re  Smoke  (D.  C,  K  Y.). 
4  Am.  B.  R.  434,  104  F^  289;  la  ts  Hall 
(Ref.,  K.  Y.),  4  Am;  B.  R.  671.  Appsiwtly 
contra,  even  since  Carson,  etc,  Co.  ▼.  Cfaiesgo 
Title  ^Trust  a>.,  182  U.  &  438,  5  Am.  KB. 
814;  In  re  DifHatm  (C.  O.  A.,  Ist  Cir.),  7 
Am.  B.  R.  186,  111  Fed.  726. 

179.  1-82  U.  &  43S,  6  Am.  B.  R.  814. 
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the  matter.  After  it,  all  payments  subsequent  to  insolvency  were  preferences, 
the  surrender  of  which  was  required  before  the  claim  of  a  creditor  so  "pre- 
ferred'' could  be  allowed.  A  further  effect  of  that  decision  was  to  declare 
in  substance  that  all  of  the  indebtedness  of  the  bankrupt  to  a  particular 
•creditor,  existing  during  the  period  of  insolvency,  was  to  be  treated  as  one 
'Claim,  and  any  payment  made  and  received,  even  in  good  faith,  by  both  parties 
-during  such  period  was  to  be  treated  as  a  preference,  and  must  be  surrendered 
before  the  balance  of  the  claim,  or  any  part  of  it,  could  be  allowed.^*^  Under 
the  act  before  the  amendment  of  1903  it  was  frequently  held  that  a  creditor 
was  not  required  to  surrender  a  payment  made  on  an  open  account  where,  at 
the  time  of  such  payment  or  subsequent  thereto,  the  creditor  extended  new 
•credits  to  the  bankrupt  in  excess  of  the  amount  of  such  payment,  the  net 
result  of  the  entire  transaction  being  to  increase  the  indebtedness  to  the 
creditor,  and  the  value  of  the  bankrupt  estate  being  enhanced  to  a  like 
amount*®^ 

(2)  Thb  AMENDMEiTTs  OF  1903. —  The  conditions  resulting  from  this  new 
doctrine — a  reversal  of  the  settled  policy  of  all  bankruptcy  laws  to  protect 
transactions  in  due  course  even  up  to  the  moment  of  bankruptcy^*^ — were  so 
unsatisfactory  to  business  men  and  disastrous  to  the  credit  system,  that  the 
demand  for  remedial  legislation  became  practically  unanimous.  Congress 
has  responded  by  amendment  (1)  making  it  certain  that  no  transaction  more 
than  four  months  before  the  bankruptcy  is  a  preference,"*  and  (2)  limiting 
that  which  must  be  surrendered  as  a  condition  precedent  to  proving  a  debt  to 

(a)  preferences  that  are  *' voidable  under  section  sixty,  subdivision  &,'*  and 

(b)  advantages  possessed  by  creditors  "  to  whom  conveyances,  transfers,  assign- 
mentS)  or  incumbrances,  void  or  voidable  under  §  67,  subdivision  e,  have  been 
made  or  given.'' 

(3)  Meaniko  of  the  amendmettts.^ — Considered  broadly,  subsection  g 
seems  now  to  mean  what  the  "  protected  transactions ''  clauses  of  the  English 
system  have  meant  for  nearly  two  centuries.  He  who  has  obtained  an  advan- 
tage over  other  creditors,  in  any  of  the  ways  indicated  in  the  present  law, 
and  only  such  an  one,  must  hereafter  surrender  his  advantage  before  his  claim 
can  be  filed  or  allowed.  The  intention  of  its  framers  is  expressed  in  the 
sentence  next  before  the  last"*    There  may  be  some  question,  for  instance^ 


180.  In  re  DeUing  (D.  C,  N.  Y.),  10  Am. 
B.  R.  688,  124  Fed.  852.  See  also  In  re 
Jonee  (D.  C,  S.  Car.),  10  Am.  B.  R.  613, 
123  Fed.  128.  Contra:  In  re  Wolf  (D.  C, 
Tenn.),  10  Am.  B.  R.  163,  122  Fed.  127,  hold- 
ing that  the  case  of  Carson,  etc.,  Co.  y.  Chi- 
cago Title  k  Trust  Co.,  182  U.  S.  438,  6  Am. 
B.  R.  814,  did  not  apply  to  a  payment  in  full 
of  a  separate  and  independent  debt. 

ISl.  Matter  of  Sagor  (C.  C.  A.,  2  Cir.), 
^  Am.  B.  R.  361,  121  Fed.  668;  Cans  v. 
EUison  (C.  C.  A.,  3d  Cir.),  8  Am.  B.  R. 
163,  114  Fed.  734;  Kimball  ▼.  Rosenham 
Co.  (C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  718, 
114  Fed.  86;  Peterson  v.  Nash  (C.  C.  A., 
8th  Cir.),  7  Am.  B.  R.  181,  112  Fed.  311; 
DiclcKm  V.  Wyman  (C.  C.  A.,  1st  Cir.),  7 
Am.  B.  R.  186,  111  Fed.  726.  These  cases 
were  cited  and  apparently  approved  in  the 
«a8e  of  Jaquith  y.  Alden,  189  U.  S.  78,  0  Am. 
B.  R.  73.    See  also  Yaple  ▼.  Dahl-Millakan 


Grocery  Co.,  193  U.  S.  626.  11  Am.  B.  R. 
606;  Matter  of  Watkinson  (D.  C,  Pa.),  16 
Am.  B.  R.  38,  143  Fed.  602. 

188.  See  English  Act  of  1883,  X  49.  Set 
also  historical  review  in  In  re  Hall,  4  Am. 
B.  R,  671. 

188.  This  change  is  considered  in  detail 
tmder  |  60. 

184.  The  Intention  of  Congress  is  indi- 
cated by  the  foUowing  from  the  analysis 
accompanyincr  the  House  revision  of  the 
amendatory  bill. 

"  Carson,  etc.,  Co.  v.  Chicago  Title  k  Trust 
Co.,  182  U.  S.  438,  6  Am.  B.  R.  814,  havmg 
held  that  |  60-a  is  a  definition  of  'prefer- 
ence,' it  necessarily  follows  that  payments 
and  other  hona  fide  transactions  after  actual 
Insolvency,  thouph  in  due  course  of  trade  and 
without  knowledge  or  reasonable  cause  to 
believe  that  a  preference  was  intended,  must 
be,  under  |  67-g,  surrendered  before  a  ereditor 
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about  the  necessity  of  surrendering  where  the  advantage  consists  of  a  lien 
through  legal  proceedings  within  the  preference  period,  such  a  lien  not  being 
strictly  either  a  conveyance^  transfer,  or  assignment,  or  even  an  incumbrance 
in  the  common  meaning  of  the  word.  The  intention  to  require  the  surrender 
of  such  an  advantage  ia  nevertheless  clear ;  nor  is  it  doubts  that  the  words  oi 
the  law  accomplish  it  The  discrepancies  between  a  preference  which  is  an 
act  of  bankruptcy.^®*  and  one  that  is  even  now  merely  voidable  may  also 
cause  discussion.  Again,  the  intention  is  clear.  If  not  voidable  under  §  604)) 
a  preference  need  not  be  surrendered ;  reasonable  cause  to  believe  a  preferenos 
intended  must  appear.^^  But  as  to  transfers  it  must  appear  that  they  were 
made  with  a  fraudulent  intent ^^  Cases  imder  the  former  law  are  not  in 
point,  save  remotely,  and  are,  therefore,  not  cited.  Still,  whatever  be  the 
ultimate  decisions  as  to  transactions^  less  common  or  more  subject  to  suspicion, 
the  exasperating  practice  of  requiring  the  surrender  of  mere  payments,  made 
and  received  in  due  course,  is  at  an  end.  It  is  now  definitely  established 
that  where  a  creditor  at  adjudication  has  a  claim  for  a  balance  due  upon  an 
open  account  for  goods  sold  and  delivered  to  the  bankrupt  within  the  four 
months'  period,  payments  received  by  the  creditor  within  said  four  months^ 
and  in  good  faith,  without  knowledge  of  the  bankrupt's  insolvency,  do  not 
constitute  preferences  which  must  be  surrendered  before  proof  of  the  claim 
for  the  balance  due  will  be  allowed.^^ 

(4)  Effect  of  amendments  of  1903. —  The  effect  of  this  change  in  §  57-g 
is  to  make  only  those  preferences  voidable  which  are  made  so  by  §  60-b,  or 
by  §  67-e,  which  latter  refers  only  to  conveyances  made  witii  intent  to 
defraud  creditors  or  rendered  invalid  by  some  statute  of  the  State.  Section 
60-b,  thus  referred  to,  makes  transfers  voidable  by  the  trustee  when  the 
creditor  has  reasonable  cause  to  believe  that  the  debtor  intends  thereby  to 
create  a  preference.^®  Only  creditors  whose  transactions  have  been  entirdj 
in  due  course  will  be  apt  to  offer  proofs  for  allowance.  This  objection  will, 
therefore,  not  often  be  made.  If  it  is — as  to  prevent  voting  for  trustee- 
it  must  usually  be  heard  and  decided  somewhat  summarily.  The  action  of 
the  creditor  in  surrendering  or  not  will  often  turn  on  the  decision.  Whether, 
if  he  does  not  surrender  after  the  point  is  raised,  he  can  thereafter  prove  his 
debt  is  a  question ;  it  is  thought  that,  even  after  a  refusal,  the  creditor  c«i 
surrender  at  any  time  before  a  suit  is  brought.  *®®  For  time  when  this  amend- 
ment went  into  effect,  see  "supplementary  section  to  amendatory  act,'^  pod. 

(5)  Cases  prior  to  amendment  of  1903  STrLi,  valuable. —  The  amend- 
ments just  considered  have  rendered  many  cases  decided  under  the  law  of 
1898  no  longer  applicable,   and  they  will  not  be  cited.     Some  cases  app 


who  received  aucli  a  payment  could  prove  the 
bidance  of  his  debt.  This  was  not  what  was 
intended  by  the  framers  of  the  law.  There 
is  a  very  urgent  and  widespread  demand  for 
such  an  amendment  as  will  obviate  this  men- 
ace to  trade.'' 

The  fundamental  purpose  of  this  provi- 
sion is  to  secure  an  equality  of  distribu- 
tion of  the  assets  of  a  bankrupt  estate. 
Keppel  V.  Tiffin  Savinfrs  Bank,  197  U.  S.  856, 
13  Am.  B.  R.  652. 

1S5.  Compare  §  3*a(2)  with  S  60-a-b. 

186.  In  re  Hinea  (D.  C,  Pa.),  16  Am. 
B.  K.  496,  144  Fed.  142. 


187.  In  re  Bloch  (C.  C.  A.,  2d  Cir.),  15 
Am.  B.  R.  748,  142  Fed.  674. 

188.  Wild  &  Co.  V.  Provident  Life  ft  Tm*t 
Co  (Sup.  Ct.),  214  U.  S.  292,  22  Am.  B.  R 
109 ;  Yaple  v.  Dahl-Milliken  Grocery  Ca,  193 
U.  S.  626,  11  Am.  B.  R.  696;  Matter  of 
Farmer's  Store  k  Supplv  Co.  (D.  C,  W.  Viu). 
32  Am.  B.  R.  638,  214  Fed.  605. 

188.  In  re  First  Kat.  Bank  of  Loiiisn]3« 
(C.  C.  A.,  6th  ar.),  18  Am.  B.  R.  766.  155 
Fed.   100. 

190.  Compare  caaee  under  this  seetioo,  fob- 
title  **  What  ia  a  Surrender,**  yoat 
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nevertheless  still  of  value.  Those  bearing  on  (1)  what  is  a  preference,  and 
(2)  vtrhether  a  credit  granted  in  good  faith  after  the  commission  of  a  pref- 
erence may  be  set  o£F  against  the  preference  in  determining  the  amount  to 
be  surrendered,  will  be  found  elsewhere. ^^  That  until  surrender  a  creditor 
has  not  a  provable  debt  and  may  not  be  a  petitioning  creditor  in  an  involun* 
tary  case  is  still  the  law.^^  So  also,  it  seems,  is  the  doctrine  that  where 
the  principal  creditor  cannot  prove  without  surrendering,  a  guarantor  cannot^ 
Likewise,  the  rule  that  creditors  who  cannot  prove  without  surrendering  their 
advantage  on  a  particular  debt,  cannot  prove  other  and  detadied  debts  not 
BO  tainted,^®*  also  that  it  is  inmiaterial  whether  the  creditor  is  entitled  to 
priority  or  not.^^  The  difference  betweeir  a  mere  preference  and  a  voidable 
preference,  discussed  in  some  of  the  cases,^^  now  becomes  important;  the 
former  need  not  be  surrendered.**^ 

(6)  When  subbendbb  rbquikbd. — (I)  In  general, — ^As  the  law  now  stands 
no  claim  is  allowable  where  the  claimant  has  received  any  advantage  over  his 
co-claimants  by  means  of  a  preference  which  is  voidable  under  §  60-b,  or  by 
means  of  a  conveyance,  transfer,  assignment  or  incumbrance  which  is  void 
or  voidable  under  §  67-e.**®  A  correct  understanding  of  what  is  required 
imder  this  section  will  necessitate  a  careful  reading  of  the  provisions  of  those 
sections  and  of  the  cases  cited  in  the  discussion  thereunder.  A  creditor  who 
has  a  voidable  preference  may  make  and  file  his  formal  proof  of  claim  without 
surrendering  his  preference,  and  in  that  sense  his  claim  is  provable.  In  other 
words,  it  is  susceptible  of  a  formal  statement  in  vniting  which  may  be  filed 
in  court.  But  the  claimant  may  not  secure  an  allowance  of  his  claim,  he 
may  not  vote  upon  it  at  a  meeting  of  creditors,  he  may  not  obtain  any  advan- 
tage bv  means  of  it  in  the  bankruptcr^  proceedings,  until  he  first  surrenders 
his  preference. ^•^^  It  is  incumbent  on  the  parties  opposing  a  claim  to  prove 
that  in  fact  a  preference  has  been  received.^**    The  surrender  must  be  made 


191.  See  diBcussion  under  Section  Sixty  of 
ibis  work. 

198.  In  re  Kof^ers  (D.  C,  Ark.),  4  Am. 
B.  R.  540,  102  Fed.  687. 

193.  In  re  Schmechel  Co.  (D.  C.»  Mo.), 
4  Am.  B.  R.  719,  104  Fed.  64;  In  re  Hurl- 
butt  (C.  C.  A.,  2d  dr.),  16  Am.  B.  R.  198, 
141  Fed.  958. 

194.  In  re  Tealow  (D.  C,  Minn.),  4  Am. 
B.  R.  757,  104  Fed.  •229;  In  re  Conhaim 
(D.  C,  Wash.),  3  Am.  B.  R.  249,  97  Fed. 
923;  Matter  of  Beswick  (Ref.,  Ohio),  7  Am. 
B.  R.  395;  In  re  Meyer  (D.  C,  Tex.),  8  Am. 
B.  R.  598,  115  Fed.  997;  Swarta  v.  Fourth 
Nat.  Bank  (C.  C.  A.,  8th  Oir.),  8  Am.  B.  R. 
673,  117  Fed.  1.  Contra,  mider  the  former 
law,  In  re  Arnold,  Fed.  Caa.  661;  In  re 
Richter,  Fed.  Cas.  11,808.  But  see  In  re 
Bamee^  Fed.  Cas.  1,013. 

A  creditor  having  two  distinct  claims  of 
the  same  class,  both  of  which  are  due  at 
the  time  of  his  receiying  a  preferential  pay- 
ment upon  one  of  them,  is  not  entitled  to 
prove  either  daim  until  he  has  surrendered 
the  preference.  In  re  Mayo  Contracting  Co. 
(D.  C,  Mass.),  19  Am.  B.  R.  651,  157  Fed. 
469. 

196.  In  re  Bashline  (D.  C,  Pa.),  6  Am. 
B.    R.    104.    109    Fed.    965;    In    re    Proctor 


(Ref,  Iowa),  6  Am.  B.  R.  660:  In  re  Read 
(Ref.,  N.  Y.),  7  Am.  B.  R.  111. 

196.  Compare,  for  instance,  In  re  Hall 
(Ref.,  N.  T.),  4  Am.  B.  R.  671.  For  a  case 
where  hona  fides  was  the  test,  see  In  re 
Wyly  (D.  C,  Tex.),  8  Am.  B.  R.  604,  116 
Fed.  38.  And  compare  In  re  Bullock  (D.  C., 
K  Car.),  8  Am.  B.  R.  646,  116  Fed.  667. 

197.  Cases  where  transactions  thought 
preferences  under  the  former  law  were  held 
not  so,  are  the  following:  In  re  Stevens^ 
Fed.  Cas.  13,391;  In  re  Horton,  Fed.  Cas. 
6,707;  In  re  Independent  Ins.  Co.,  Fed.  Cas. 
7,019.  The  elementa  of  ''preference"  under 
that  law  were  so  different  from  those  under 
the  present  law  as  amended  as  to  render 
these  and  similar  cases  valuable  only  bm 
suggestions,  not  as  precedents. 

198.  Matter  of  National  Boat  k  Engine  Co. 
(D.  C,  Me.),  33  Am.  B.  R.  154,  216  Fed.  208, 
citing  Collier  on  Bankruptcy  (9th  ed.),  731. 

199.  StefFWis  V.  Nave-M<Cord  Co.  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  609,  150  Fed.  71; 
In  re  Qreenberger  (D.  C,  N.  Y.),  30  Am. 
B.  R.  117,  203  Fed.  583.  See  Am.  Bankr. 
Dig.  IS  767-780. 

900.  In  re  Hickey  (D.  C,  la.),  7  Am.  B.  R. 
282,  112  Fed.  287. 
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to  the  trustee,  and  not  to  the  bankrupt  or  any  other  person.***  It  is  no  objec- 
tion to  a  surrender  that  there  is  no  trustee  to  receive  the  same  since  the  estate 
can  be  reopened  under  section  2  (8).*** 

(II)  Compulsory  swrrender  not  a  penalty. —  Subsection  g  was  not  intended 
to  impose  a  penalty,  but  merely  to  give  creditors  wlib  received  preference 
options  to  keep  what  they  have  received  and  take  no  dividends  from  the  estate, 
or  to  surrender  theirpreference  and  share  equally  with  other  creditors  m  the 
general  distribution.^  And  this  right  would  not  appear  to  be  affected  by  tho 
fraud  of  the  creditor  in  trying  to  secure  an  advantage  over  other  creditors, 
in  the  preferential  payment  of  his  debt,  which  was  valid  at  its  inception.** 
As  held  by  the  Supreme  Court  the  act  contains  no  language  forfeiting  the 
whole  or  any  part  of  an  otherwise  valid  claim,  on  the  ground  that  the  creditor 
has  afterward  been  guilty  of  f raud,^'*  and  this  being  so  the  courts  have  no 
authority  to  enlarge  the  statute  by  adding  such  a  provision.^^ 

(III)  Result  of  transactions  hen£ficial  to  estate. — The  fact  that  the  net  result 
of  transactions  within  the  four  months  was  beneficial  to  the  estate  does  not 
relieve  the  creditor  from  surrendering  a  large  payment  made  on  an  aoconnt 
which  had  run  for  a  long  time  prior  to  such  period.*^  But  payments  on  a 
running  account  are  not  to  be  considered  as  preferences,  required  to  be  su^ 
rendered,  where  new  sales  succeed  payments  and  the  net  result  is  to  increaao 
the  value  of  the  estata^^    Where  in  a  running  account  payments  by  the  bank- 


901.  In  re  Bailey  (D.  C.»  Utah),  ^24  Am. 
B.  R.  201,  176  Fed.  990. 

sot.  In  re  Feinberg  &  Sona  {J>.  C,  Ma8a.)f 
26  Am.  B.  R.  587,  187  Fed.  283,  holding  that 
when  at  the  time  proofs  of  daima  against  the 
bankrupt's  estate  were  presented  to  the  court 
there  was  a  trustee  capable  of  acting,  but  the 
claims  were  not  submitted  for  aUowanoe  until 
after  the  trustee's  final  account  had  been  al- 
lowed and  he  had  been  discharged,  and  a  com- 
position agreement  made  prior  thereto  had 
l>een  confirmed  by  the  court,  and  it  appears 
that  the  claimant  had  received  from  the 
bankrupt  a  preference  voidable  under  section 
60-b,  the  surrender  of  the  preference  is  a 
condition  precedent  to  the  allowance  of  the 
claims. 

803.  In  re  Conhahn  (D.  C,  Wash.),  8  Am. 
B.  R.  260,  97  Fed.  923;  Keppel  ▼.  Tiffin 
Savings  Bank,  197  U.  S.  356,  13  Am.  B.  R. 
552. 

A  preferred  creditor's  claim  will  be  dis- 
allowed unless  he  surrenders  his  preference. 
In  re  Coffey  (Ref.,  N.  Y.),  19  Am.  B.  R. 
148,  167. 

904.  Matter  of  BergdoU  Motor  Co.  (C.  C. 
A.,  3d  Cir.),  37  Am.  B.  R.  501,  233  Fed.  410, 
holding  that  a  creditor  whose  receipt  of  a 
voidable  preference  has  been  set  aside,  may 
subsequently  prove  his  claim,  which  was 
untainted  by  fraud  in  its  inception,  although 
he  attempted  to  secure  a  preferential  pay- 
ment by  fraud. 

205.  Keppel  v.  Tiffin  Savings  Bank,  197 
U.  S.  362,  13  Am.  B.  R.  552. 

206.  Matter  of  Bergdoll  Motor  Co.  (C.  C. 
A.,  3d  Cir.),  37  Am.  B.  R.  501,  233  Fed.  410. 

207.  In  re  Watkinson  (Ref.,  Pa.),  17  Am. 
B«  R.  56. 


808.  Wild  &  Co.  ▼.  Life  k  Trust  Co.  (Q 
C.  A.,  3d  Cir.),  18  Am.  B.  R.  506,  153  Fed. 
562,  affg.  17  Am.  B.  R.  66.  This  case  wu 
reversed  by  the  Supreme  Court  on  the  grmnd 
that  the  court  below  had  directed  a  tarrender 
of  a  payment  made  during  tiie  four  mootit^ 
period,  notwithstanding  the  fact  that  tht 
creditor  had  no  knowledge  of  the  insolTe&cy 
of  the  bankrupt  See  214  U.  S.  292.  22  Asl 
B.  R.  109.  The  decision  in  this  case  is  based 
upon  Carson,  etc.,  Ca  ▼.  Chicago  Title  k 
Trust  Co.,  182  U.  S.  438,  5  Am.  B.  B.  814, 
and  Jaquith  v.  Alden,  189  U.  S.  78,  9  Am. 
B.  R  73. 

Payments  on  rnnnisg  aecoimts.— In  thi 
ease  of  Ja^th  ▼.  Alden,  189  U.  a  78,  • 
Am.  B.  R.  773,  it  was  held  that  when  a 
deot  for  goods  sold  to  the  bankrapt  vpoa% 
running  accotmt  was  all  incurred  withia 
the  four  months'  period  while  he  was  ia- 
solvent,  of  which  fact  the  creditor  vu 
ignorant,  payments  on  account  do  not  eoi- 
stitute  preferential  transfers  which  must  to 
surrendered  before  the  creditor  can  proft 
his  claim,  although  the  greater  part  thereof 
was  for  goods  sold  before  the  last  pajmeal 
Wfa  made;  Matter  of  fiagor  k  Bra  (C  C.  -v 
2d  Cir.),  9  Am.  B.  R.  361,  121  Fed.  608. 
In  the  case  of  Yaple  v.  Dahl-Millskts 
Grocery  Co.,  193  U.  S.  526,  11  Am.  H.  R  598, 
it  was  held  that  where  a  creditor  has  a  daiiB 
against  an  insolvent  debtor  for  the  balaoes 
due  upon  an  open  account  for  goods  sold  ani 
delivered  four  months  before  the  debtor's 
adjudication  as  a  bankrupt,  and  during  tht 
same  period  makes  a  number  of  sales  of 
merchandise  on  credit  which  becomes  a  pari 
of  the  debtor's  estate,  payments  on  accoant 
from  time  to  time  received  in  good  faith 
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rupt  within  the  four  months'  period  have  induced  new  credits  which  resulted 
in  the  net  increase  of  the  estate,  the  creditor  may  be  said  to  have  once  suiv 
rendered  his  preference  by  the  giving  of  the  subsequent  credit,  but  where 
the  bankrupt,  beginning  far  beyond  the  four  months'  limit,  makes  a  number 
of  purchases  and  then  finally  within  the  four  months  makes  a  large  payment 
on  account,  the  creditor  has  been  preferred.** 

(IV)  Intent  to  prefer. — A  preference  must  have  been  actually  intended  in 
fact  on  the  debtor's  part,  or  there  must  have  existed  what  the  law  regards  as 
the  equivalent  of  such  an  intent  on  his  part,  and  such  intent  is  not  to  be 
conclusively  presimied  from  the  mere  fact  that  the  debtor  knows  himself  to 
be  insolvent.  A  trust  deed  given  to  secure  the  repayment  of  funds  mis- 
appropriated within  four  months  prior  to  the  bankruptcy  of  the  grantor 


without  knowledge  of  the  debtor's  inBolvency 
<m  the  part  of  the  creditor,  do  not  eonatitate 
preferencee  which  he  is  obliged  to  eurrender 
(efore  he  can  prove  his  claim.  In  the  case 
ol  In  re  Jourdan  (C.  C.  A.,  let  Cir.),  7 
Am.  B.  R.  186,  111  Fed.  726,  the  court  said: 
''While  the  Supreme  Court  has  adopted  a 
liberal  construction  of  the  statute  in  ques- 
tion and  we  are  bound  to  foUow  it,  there 
must  be  a  limit  to  that  method  of  interpre- 
tation and  these  cases  reach  it.  It  is  beyond 
all  reason  to  hold  because  a  creditor  has,  in 
the  ordinary  course  of  business,  during  the 
four  months  preceding  bankruptcy  received 
payments  which  under  some  circumstances 
might  operate  as  a  preference  in  some  views 
of  the  law,  that  that  fact  can  be  held  to  bar 
the  proof  of  his  claim  when,  looking  at  all 
the  transactions  together,  they  demonistrate 
not  only  that  they  were  without  any  inten- 
tion to  acquire  any  unjust  preference,  but 
also  that  they  have  increased  the  net  indebted- 
ness to  the  creditor  and  correspondingly 
Increased  the  bankrupt's  estate.  In  order  to 
avoid  so  unreasonable  a  result,  we  might 
say  that  aU  the  transactions  covered  by  the 
account  current  should  be  regarded  as  one, 
00  that  it  could  not  be  held  that  the  effect 
of  the  payments  was  to  enable  the  creditors 
at  bar  to  obtain  a  greater  percentage  of  their 
debt  than  any  other  creditor  of  the  aame 
class,  within  the  meaning  of  paragraph  a  of 
section  60/' 

Payments  to  an  attorney  in  the  settle- 
ment of  a  running  account  places  him  hi 
the  same  position  as  any  other  creditor  whose 
claims  have  been  paid  within  the  four  months' 
period,  and  such  payments  to  the  extent  of 
an  excess  of  a  reasonable  allowance  will  be 
deemed  preferential.  In  re  Shiebler  ft  Co. 
(D.  C,  N.  Y.),  20  Am.  B.  R.  777,  163  Fed. 
M5. 

209.  In  re  Watkinson  (D.  C,  Pa.),  17  AnL 
B.  R.  66,  146  Fed.  142;  Kimball  v.  Rosen- 
ham  Co.  (C.  C.  A.,  8th  Cir.),  7  Am.  B.  R. 
718,  114  Fed.  85. 

210.  In  re  Mayo  Contracting  Co.  (D.  C., 
Mass.),  19  Am.  B.  R.  551,  157  Fed.  469.  See 
Am.  Bankr.  Dig.  §  771. 

Receipt  of  payment  ou  pre-existing  debts 
by  the   creditors,  within   the  four  months' 


period,  ie  snfBcient  eauae  to  believe  a  prefer- 
ence intended.  In  re  Andrews  (C.  G.  A., 
Ist  Cir.),  16  Am.  B.  R.  387,  144  Fed.  922, 
affg.  14  Am.  B.  R.  247. 

The  test  is  whether  the  creditor  who  is 
charged  with  having  received  a  voidable  pref- 
erence had  at  the  time  of  receiving  it  such 
information  as  ought  to  have  led  a  reasonably 
prudent  man  to  the  conclusion  that  a  prefer- 
ence was  thereby  intended.  In  re  Pfaffinger 
(D.  C,  Ky.),  18  Am.  B.  R.  807,  154  Fed.  628; 
Constam  v.  Haley  (C.  C.  A.,  6tih  Cir.),  30 
Am.  B,  R.  650,  206  Fed.  260. 

Partial  payment  on  a  note  does  not  con- 
stitute a  preference  which  must  be  surren- 
dered under  this  8ubdivi«ion.  Rutland 
County  Nat.  Bank  v.  Craves  (D.  C,  Vt), 
19  Amt.  B.  R.  446,  156  Fed.  169. 

Surrender  of  money  paid  to  wife  for 
family  expenses.-^  Where  the  wife  of  a 
bankrupt  filed  a  claim  to  the  allowance  of 
which  objection  was  made,  that  within  the 
four  months'  period  prior  to  the  adjudication 
the  bankrupt  had  made  payment  to  his  wife 
which  constituted  a  preference,  to  be  sur- 
rendered before  allowance  of  her  claim,  and 
the  only  evidence  relating  io  such  payment 
was  the  testimony  of  the  wife  herself  who 
stated  that  the  sum  was  to  be  paid  to  and 
used  by  her  for  living  expenses  and  not  in 
part  payment  of  the  debt,  a  finding  by  the 
referee  that  a  preference  had  been  received 
which  should  be  surrendered  before  allowance 
of  her  claim  was  improper.  Neumann  y. 
Blake  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  676, 
178  Fed.  916. 

Payment  by  corporation  to  oflScer.— Where 
claimant  who  was  bankrupt's  president  and 
manager  ascertained  after  he  became  con- 
nected wdth  bankrupt  thst  it  was  insolvent 
and  waa  in  a  position  to  know  that  such 
condition  continued  until  bankruptcy  inter- 
vened, bankrupt  was  chargeable  with  his 
knowledge,  and  payments  made  to  claimant 
within  the  four  months'  period  on  accoimt 
of  money  loaned  by  him  to  bankrupt  consti- 
tuted preferences  which  were  recoverable  by 
bankrupt's  trustee  and  which  should  be  sur- 
rendered before  a  claim  for  the  balance  dua 
on  such  loan  oould  be  allowed.     Cooper  v. 
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constitutes  a  preference  which  must  be  surrendered  before  proof  of  the  claim 
based  upon  the  misappropriation.^^^  It  must  appear  affirmatively,  wheie  tht 
surrender  of  a  preference  is  insisted  upon,  that  the  creditor  had  reasonable 
cause  to  believe  that  the  transaction  would  result  in  a  preference,  and  to  this 
end  the  trustee  attacking  the  creditor's  claim  has  the  burden  of  proving  the 
essential  elements  of  a  voidable  preference.'" 

(Y)  Distinct  and  independent  debts. — Where  payments  were  made  upon 
an  indebtedness  during  the  period  of  four  months  prior  to  the  debtor's  buik- 
ruptcy,  and  notes  were  given  for  the  balance,  such  notes  cannot  be  proved  as 
independent  debts  without  a  surrender  of  such  payment.*^  A  creditor  who 
holds  two  separate  and  distinct  debts  against  the  estate  of  a  bankrupt  must 
surrender  a  preferential  payment  on  one  of  such  debts  before  he  can  prove 
the  other.'"  But  where  such  payment  is  made  upon  a  distinct  and  independ- 
ent debt  from  that  which  is  sought  to  be  proved  it  need  not  be  surrendered.^ 
Thus,  if  a  creditor  has  received  a  preference  from  a  firm  composed  of  two 
persons,  but  has  an  individual  claim  against  one  of  them,  he  may  prove  the 
latter  without  surrendering  his  preference.*** 

(7)  Payment  op  notes  discounted  at  a  bank. —  The  payment  of  notes 
given  to  third  parties  and  discounted  by  a  bank  is  a  preferential  payment  to 
the  bank  and  not  to  the  payees  of  the  notes,  and  must  be  surrendered  befote 
the  bank  can  prove  its  claim  for  other  indebtedness  of  the  bankrupt*"    In 


Miller  (C.  C.  A.,  Mi  Cir.),  SO  Am.  B.  R.  194, 
203  Fed.  383. 

Creditor's  knowledge  of  debtor's  insolyency 
or  intent  to  prefer. — A  farmer  operating  a 
dairy  farm  which  he  rented,  within  tour 
months  before  bankruptcy  executed  a  chatteJ 
mortgage  to  a  creditor  and  also  assigned  a 
portion  of  the  money  due  from  the  sale  of  the 
nrilk.  The  creditor  knew  that  all  the  prop- 
erty on  the  farm  was  mortgaged  to  himself 
and  others  and  that  the  farmer  was  unable 
to  pay  his  bills  as  he  had  "  dunned  "  him  on 
several  occasions.  Held  on  all  the  eyidenee, 
that  the  creditor  had  knowledge  of  the 
debtor's  insolvency  or  intent  to  prefer,  and 
that  he  must  surrender  the  preferences  before 
being  allowed  his  claim.  Matter  of  French 
(D.  C,  N.  Y.),  37  Am.  B.  R.  2S9,  231  Fed. 
255. 

Accommodation  indorser;  tnirender  of 
preference  paid  to  holder.— An  accommoda- 
tion indorser  before  notes  are  paid  is  a  cred- 
itor, his  claim  is  provable  as  a  contingent 
claim  foimded  on  a  contract,  and,  therefore, 
he  must  refund  to  the  bankrupt  estate  any 
preferential  part  payment  made  by  the  maker 
to  the  holder  on  account  of  the  notes  before 
he  can  prove  his  own  claim  for  payments  aa 
indorser.  Piatt  v.  Ives  (Inf.  Ct.  of  Errors, 
Conn.),  3^  Am.  B.  R.  846,  86  Atl.  579. 

211.  Burgoyne  v.  McKlllip  (C.  a  A.,  8th 
Cir.),  25  Am.  B.  R.  387,  182.  Fed.  452.  in 
which  case  it  was  also  held  that  in  case  of 
embezzlement  or  misappropriation  of  funds 
by  a  bankrupt,  the  person  defrauded  may  at 
his  option  assert  a  demand  as  upon  implied 
contract  to  repay  and  such  demand  is  prov- 
able in  bankruptcy.  The  aceptance  of  a 
trust  deed  as  security  for  the  repayment  of 


such  funds  is  an  election  to  assert  saeh  t 
demand. 

212.  Peck  k  Co.  v.  Wbitmer  (C.  C.  A.,  8tk 
Cir.),  30  Am.  B.  R.  722.  231  Fed.  89$. 

215.  Ihinn  v.  Cans  (C.  C.  A..  3d  Cir.).  If 
Am.  B.  R.  316,  129  Fed.  750;  In  re  Thaof 
son  (D.  C,  Pa.),  10  Am.  B.  R.  288,  121  Fed 
607 ;  arising  under  the  act  before  the  uamSr 
ment  of  1003. 

214.  In  re  Mayer  <D.  C.  Tex.).  8  Am.  B.  B. 
r»DS,  115  Fed.  997;  LiTlngaton  T.  Helnwiuin  (C 
C.  A..  6th  Cir.),  10  Am.  B.  R.  89,  120  Fed.  7»: 
Matter  of  Sllvernall  (D.  C.  Kan.),  33  Am.  a  B. 
69,  218  Fed.  079. 

210.  In  re  Abraham  Steers  Lnmber  Co.  (C.  C 
A.,  2d  Cir.),  7  Am.  B.  K.  332,  112  Fed.  406,  lif^ 
6  Am.  B.  E.  315,  110  Fed.  738;  In  re  Seiy  (tt 
C,  Ga,),  7  Am.  B.  R.  700,  113  Fed.  9e9;  In  w 
Bullock  (C.  C,  N.  C),  8  Am.  B.  B.  6IIl  UJ 
Fed.  667;  In  re  Wolf  A  LeTj  (C.  C  Teon.).  1« 
Am.  B.  B.  153,  122  Fed.  127. 

216.  In  re  Comstock  A  Co.,  12  N.  B.  B.  UH 
Fed.  Cas.  8,079. 

217.  Bortholow  t.  Bean,  18  Wail.  (U.  S.j  «35; 
lu  re  Hill  &  Co.  (C.  C.  A..  7tli  Cir.).  12  Am-  B 
R.  221,  120  Fed.  315;  In  re  Thompson  (D.  C, 
Pa.).  10  Am.  B.  R.  288,  121  Fed.  6W,-  "wira 
V.  Fourth  Nat.  Bank  (C.  C.  A..  Slli  Or.).  J^  Am. 
B.  B.  673,  U7  Fed.  1;  In  re  Waterbuij /«tf^ 
ture  Co.  (D.  C,  Ct.).  8  Am,  B.  B.  79,  U4  T^ 
226;  Matter  of  Mattheu^  (Rpf.,  .Vies.),  M  Af- 
B.  B,  721;  In  re  Wrlgbt-Dana  Hardware  Cj. 
(D.  C.  N.  Y.).  31  Am.  B.  R.  192,  201  Ftd. 
036;  State  Bank  of  Oearwater  r.  Ingnm  (C  i. 
A.,  8th  Cir.),  38  Am.  B.  R.  447. 

Where  It  appears  that  a  creditor  of  a  baak- 
rupt  holding  notes  and  a  deed  of  troat  as  sj 
curlty  therefor,  took  them  with  knowledge  « 
the  bankrupt's  InsolTency,  a  bank  wbteh  1«  nw 
a  holder  for  value  of  the  notea  "»d  wWcd  w 
protected  b7  •  solvent  endorser,  abonld  nof  w 
allowed  tn  enforce  Its  claim.  Bridfatos  >*} 
Bank  t.  Way  (C.  C.  A..  4th  Cir.),  43  AB.  B  ^ 
204.  2S3  Fed.   731.  . 

Credit    by    elcarlnc    house.— In   tbt  ca*  ^" 
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determining  the  preference  to  be  surrendered  by  the  bank,  the  increase  of 
the  contingent  indebtedness  of  the  bankrupt  on  the  indorsement  of  notes 
given  to  it  by  customers  and  discounted  by  the  bank  should  not  be  con- 
sidered, since  it  cannot  be  said  that  such  increased  indebtedness  resulted 
in  a  corresponding  increase  of  the  bankrupts  estate.^^ 

(8)  What  is  a  avBsxsi>En. — (I)  Compulsory  surrender;  effect  on  proof. — 
Here  the  doctrines  declared  under  the  law  of  1867  seem  at  least  somewhat 
applicable.  The  phrasing  of  that  statute  undoubtedly  colored  some  of  the 
decisions  under  it  In  a  former  edition  of  this  work,  the  following  language 
was  used:  "Under  well-recognized  principles  of  law,  a  surrender  that  is 
compulsory  is  not  a  surrender.  The  element  of  fraud  is  usually  present,  but 
may  be  lacking;  the  test  is:  was  the  act  a  voluntary  one?  Each  case  turns 
on  its  own  facts  and  there  is  some  conflict,  but  the  weight  of  decision  under  the 
present  law  supports  this  view."  *^  This  view  as  here  expressed  received  the 
approval  of  four  of  the  nine  judges  of  the  Supreme  Court,  but  the  majority 
maintained  a  contrary  view.^^  The  rule  as  now  established  is  as  follows:  A 
creditor,  who  has  received  a  voidable  preference  and  retained  the  same  until 
deprived  thereof  by  a  judgment  of  the  court,  may  surrender  the  preference 
and  thereafter  prove  his  claim  against  the  estata^ 

(II)  Rvle  under  former  law. — Under  the  former  law,  there  were  no 
authoritative  decisions.  They  varied  from  the  rigid  rule  that,  if  a  suit  was 
brought  to  recover,  it  was  too  late,^^  to  the  rather  watery  doctrine  that,  even 
after  judgment  adverse,  the  recusant  creditor  was  entitled  to  time  to  reflect 
and  decide  whether  he  would  pay  costs  and  yield,  or  continue  recusant.^** 

(III)  Surrender  hy  direction  of  court  or  as  a  result  of  litigation. — ^A  creditor 
should  not  be  punished  for  submitting  to  the  court  the  question  as  to  whether 
the  alleged  preference  is  voidable;  upon  determining  that  it  is  voidable,  the 
court  should  fix  a  reasonable  time  within  which  the  creditor  may  surrender 
and  have  his  claim  allowed.  Where  a  creditor  has  been  compelled  to  sur- 
render by  direction  of  the  court  in  a  litigation  to  compel  such  surrender, 
he  is  entitled  to  prove  his  claim  and  to  dividends  thereon;  the  court  may 


Rector  v.  City  Deposit  Bank  Co.,  200  U.  S. 
405,  15  Am.  B.  R.  336,  it  waa  held  that 
credit  by  clearing  house  association  of  check, 
payable  to  a  bank  subsequently  adjudicated 
a  bankrupt,  to  the  account  of  another  bank 
in  the  association,  was  an  illegal  preference 
•which  must  be  surrendered, 

218.  In  re  Hill  &  Co.  (C.  C.  A.,  7th  Cir.), 

12  Am.  B.  R.  221,  130  Fed.  315. 

219.  Collier  on  Bankr.  {4th  and  5th  Ed.)» 
citing  In  re  Greth  (D.  C,  Pa.),  7  Am.  B.  R. 
698,  112  Fed.  978;  In  re  Owings  (D.  C, 
Mo.),  6  Am.  B.  R.  454,  109  Fed.  623;  In  re 
Keller  (D.  C,  Iowa),  6  Am.  B.  R.  351;  109 
Fed.  131 ;  In  re  Beiber,  2  N.  B.  N.  Rep.  943. 
Contra:  In  re  Baker,  2  N".  B.  N.  Rep.  195. 

220.  Keppel  v.  Tiffin  Savings  Bank,  197 
U.  S.  356,  13  Am.  B.  R.  552. 

221.  In  re  Oppenheimer  (D.  C,  Iowa),  15 
Am.  B.  R.  267,  140  Fed.  51 ;  In  re  Lange  Co. 
(D.  C,  Iowa),  22  Am.  B.  R.  414,  170  Fed. 
114.    Compare  In  re  Privett  (D.  C,  N.  Car.), 

13  Am.  B.  R.  151,  132  Fed.  592,  holding  that 
a  creditor  who  has  received  a  preferential 
payment  may  either  surrender  his  preference 


and  file  his  claim,  or  abandon  his  claim  and 
stand  on  his  preference;  he  cannot  do  both; 
TJndon  Central  Life  Ins.  Co.  ▼.  Drake  (C.  C. 
A.,  8th  Cir.),  32  Am.  B.  R.  252,  214  Fed. 
536 ;  Matter  of  Wenatchee  Hgts.  Orchard  Co. 
(C.  C.  A.,  9th  Cir.),  32  Am.  B.  R.  620, 
214  Fed.  227. 

Effect  of  fraud  In  receiying  preference. — ^A 
preferred  creditor  may  prove  his  claim  not- 
withstanding there  has  been  no  surrender  of 
his  preference  by  him  beyond  what  is  involved 
in  tne  payment  of  a  final  judgment  secured 
against  him  in  a  proceeding  instituted  by 
the  trustee  to  avoid  the  preference.  This 
is  true,  although  the  creditor,  in  furtherance 
of  his  fraud  in  receiving  the  preference,  ex- 
posed the  estate  to  delay  and  expense  by 
prolonged  and  unwarranted  litigation.  Mat- 
ter of  Bergdoll  Motor  Co.  (D.  C,  Pa.), 
36  Am.  B.  R.  265,  230  Fed.  248. 

^^'  In  re  I^'  ^^*  ^^^'  ^A*^^-  Compare 
Phelps  V    cfATnBi  ^^-  ^*®-  ^^S^^^- 

228    >  ,^    tr  Fry,  F^.  Cu.^.  \^,\^%-,  Hood. 
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settle  the  amount  of  dividend  coming  to  him,  and  the  final  decree  may  direct 
him  to  pay  over  the  full  amount  of  his  preference,  with  interest,  less  the 
amount  of  his  dividend.^^  Where  as  a  result  of  the  litigation  the  creditor 
surrenders  a  preferential  payment  he  is  entitled  to  prove  his  claim  against 
the  estate  irrespective  of  whether  the  suit  to  avoid  the  preference  was  insti- 
tuted in  a  State  court  or  in  a  court  of  bankruptcy,  even  though  more  than  a 
year  had  expired  from  the  time  of  the  bankrupts  adjudication.^**  The  court 
may  sumimarily  diminish  or  expunge  an  allowed  claim  unless  the  claimant 
pays  to  the  trustee  the  value  of  property  of  the  bankrupt  which  he  has  taken 
and  converted  to  his  own  use  wifiiout  any  prior  claim  to  it,  after  the  petiticm 
in  bankruptcy  was  filed.^^  The  surrender  must  be  to  the  trustee,  and  not  to 
the  bankrupt*^ 

c.  Subrogation  daims. —  (l)  In  oenebal. — Under  subsection  t  a  surety  or 
indorser  or  other  person  secondarily  liable  for  the  bankrupt  may  pro?©  the 
principal  creditor's  debt,  but  only  when  the  principal  creditor  could  prove  an<i 
does  not*^  The  proving  party  simply  has  the  same  relief  he  would  harp  h^'^. 
if  the  principal  creditor  had  proved  his  claim. 


as4.  Ptge  T.  Rogers  (Sup.  Ct.),  2U  U.  8.  57S. 
U  Am.  B.  B.  496:  Katter  of  Weuatcbee  Hgts. 
Orchard  Co.  (C.  C.  A.,  9tb  Clr.),  32  Am.  B.  B. 
€90.  214  Fed.  227. 

Compolaorjr  aarreBder  of  preferences. —  Tbe 
aarreuder  clanae  contained  in  section  &7-g 
alionid  not  be  construed  aa  inflicting  a  penalty 
apoD  creditors  coming  within  the  scope  of  the 
enlarged  preference  clauses  of  the  bankruptcy 
act  thereby  entailing  an  unjust  and  unprecedent 
result.  The  surrender  clause  was  intended 
simply  to  prevent  a  creditor  from  creating  In- 
equality  in  the  distribution  of  the  assets  of  a 
bankrupt  estate  by  retaining  a  preference,  and 
at  the  same  time  collecting  dividends  from  the 
estate  by  a  proof  of  his  claim  against  it.  When- 
ever the  preference  has  been  abandoned  or 
yielded  up  and  thereby  the  danger  of  inequality 
baa  been  prevented,  such  creditor  is  entitled  to 
stand  upon  an  equal  footing  with  other  cred- 
itors and  prove  his  claim.  Keppel  v.  Tiffin 
Bavlngs  Bank.  197  U.  S.  356.  13  Am.  B.  R.  652. 

Where  within  the  four  months'  period  a  bank- 
rupt corporation  pays  its  notes  secured  by 
mortgage  upon  property  of  the  indorser  and 
judgment  in  an  octlon  to  recover  the  payment 
as  an  alleged  preference  is  rendered  in  favor  of 
the  trustee,  more  than  a  year  after  the  adjudi- 
cation in  bankruptcy,  the  bank,  upon  payment 
Into  court  of  the  full  amount  of  the  said  Judg- 
ment with  interest  and  costs,  is  entitled  to 
prove  its  claim  upon  the  note  as  on  rnsecured 
claim.  In  re  Lange  Co.  (D.  C,  la.),  22  Am.  B. 
R.  414.  170  Fed.  114. 

Right  to  prove  as  unscciired  creditor  where 

ftreferenee  tu»s  been  set  nslde. —  Where  a  bank 
n  good  faith  has  asserted  a  preference  based 
upon  certain  deeds  of  trust  executed  by  the 
bankrupt  which  were  subsequently  held  fraud- 
ulent and  void,  It  is  entitled  to  prove  as  an  un- 
secured creditor  for  the  amount  of  Its  indebted- 
ness. In  re  Elletson  Co.  (D.  C,  W.  Va.),  28 
Am.  B.  R.  434.  193  Fed.  84. 

225.  In  re  Baker  Notion  Co.  (D.  C,  N.  T.).  24 
Am.  B.  R.  £08,  180  Fed.  922.  See  In  re  Ven- 
strom  (D.  C.  Wash.),  80  Am.  B.  R.  569,  205  Fed. 
825;  Matter  of  Hamilton  Automobile  Co.  (C. 
C,  A.,  7th  Clr.),  31  Am.  B.  R.  205.  200  Fed.  690, 
holding  that  a  claim  disallowed  because  of  the 
creditor's  refusal  to  surrender  a  preference  may 
be  subsequently  reconsidered  and  allowed  after 
the  rect>Tery  of  the  preference  by  the  trustee. 

2S6.  In  re  Patterson  Co.  (C.  C.  A.,  8tb  Clr.). 
25  Am.  B.   R.  £55,  186  Fed.  C29. 

227.  In  re  Currier,  13  N.  B.  R.  08.  Fed.  Cas. 
S.492. 


228.  Swarts  T.  Siegei  (C.  C  A.,  8U  ClrJ.  • 
Am.  B.  R.  689,  117  Fed.  13 ;  In  re  Nlckeisoa  (D. 
C,  Mass.),  8  Am.  B.  R.  707.  116  Fed.  UMtt;  U  it 
Carter  (D.  C,  Ark.),  15  Am.  B.  R.  126^  138  ftd. 
846b  where  a  mortgage  was  given  by  a  nianM 
woman  on  her  separate  estate  to  secure  her 
husband's  debt  to  a  bank»  and  she  wu  pef- 
mitted  to  prove  her  claim  for  money  paid  oa 
the  loan,  in  the  name  of  the  bank;  la  re  Mc- 
Guire  (D.  C.  Ohio),  13  Am.  B.  R.  701.  137  Fed. 
967.  See  In  re  Coe  (D.  C,  N.  Y.),  M  Am.  B. 
R.  618,  157  Fed.  308;  In  re  Lange  Ca  (D.  C, 
Iowa).  22  Am.  B.  R.  414.  170  Fed.  U4;  SesaierT 
Paducah  Distilleries  Co.  (C.  C.  A^  5th  Or),  a 
Am.  B.  R.  723,  168  Fed.  44;  Matter  of  Miaiiattat 
Brush  Mfg.  Co.  (D-  C,  N.  T.),  31  Am.  B.  R. 
747,  200  Fed.  907;  In  re  SalTator  Biewlag  C-^ 
<C.  C.  A.,  2d  Clr.).  28  Am.  B.  R.  56^  M  1^ 
089 ;  Moore  v.  Rlcims  (C.  C.  A..  «th  Or.).  «  Aa. 
B.  R.  19.  257  Fed.  54a 

A   earponUion    formed    by    a  dcbCsr  for  tt« 

purpose  of  putting  his  property  out  of  V» 
hands  but  not  out  of  his  control  la  tntd  of 
the  rights  of  his  creditors.  Is  not  entitled  to  l>< 
subrogated  to  execution  liens  paid  off  by  It  1^ 
fore  the  debtor  was  adiodlcated  bankmpt.  Mat- 
ter of  Liner  (D.  C,  W.  Va.).  42  Am.  B.  R.  «a, 
G53  Fed.  £45. 

Where  the  creditor  baa  exlM«ated  Us  rlfMi 

by  proving  his  claim  a  person  who  is  Indiiidv- 
nlly  liable  on  the  claim  cannot  file  his  iUIb 
ngalnst  the  bankrupt  based  upon  tbe  same  ob- 
llgotlon.  Matter  of  American  Paper  Co.  (D.  C 
N.  J.).  40  Am.  B.  R«  121,  243  Fed.  751 

Sale  of  property. —  If  a  refleree  allows  nb- 
rogation,  common  creditors  are  entitled  to  bavf 
the  property  sold  in  order  that  it  may  be  de- 
termined whether  it  will  bring  a  surplus  tor 
their  benefit  and  in  order  that  tH  property 
itself  will  not  suffer  dissipation,  deterloratira 
and  loss  pending  the  determination  of  their  coo- 
test  against  the  right  to  subrojratioa  In  ei*^ 
they  determine  to  contest  it.  LUIer  Bldr  Co 
V.  Reynolda  (C.  C  A..  4th  Clr.),  40  Abl  R  B^ 
371.  246  Fed.  90. 


Claim    of    Indorser    of ^    _ 

tlons'  Jolat  nota.— Bankrupt,  a  eorpont^ 
and  one  of  its  promoters,  who  was  ^^^^^^ 
in  no  other  business  except  the  maaageoient  or 
the  company's  affairs,  executed  a  Joio< 
negotiable  note  payable  to  the  order  of  tb* 
third  peraon  who  indorsed  it  over  to  cltlm- 
ant  bank,  for  its  f^ce  value  leas  tbe  dlseooiit 
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(2)  Claim  op  pmncipajl  to  bb  pbovbd. — It  is  the  fixed  liabilily  of  the 
bankrupt  to  the  creditor  which  is  to  be  proved,  not  the  contingent  liabilitjr 
of  the  bankrupt  to  the  surety.'*  The  surety  proves  not  his  contingent  claim, 
but  the  claim  of  the  creditor,  and  he  must  prove  it  in  the  creditor's  name. 
This  right  to  prove  arises,  not  from  the  original  contract,  but  from  the  equities 
of  the  subsequent  transaction.**^  Since  the  right  to  prove  exists  primarily  in 
the  principal  creditor,  the  surety  cannot,  after  discharging  part  of  the  debt, 
be  subrogated  pro  tanto  and  prove  to  that  extent  against  the  estate.^^  It  is 
dear  that  if  the  principal  creditor  does  not  prove  the  debt,  the  surety  is  not 
released  by  the  bankrupt's  discharge.*^  The  doctrine  of  subrogation  may  be 
applied  to  permit  a  third  party  who  pays  a  debt  and  takes  into  his  possession 
personal  property  held  as  security  therefor,  to  prove  the  amount  of  such  debt 
against  the  estate  of  the  bankrupt  debtor.^^  A  surety  paying  the  debt  of  his 
principal  after  bankruptcy  may  set  off  the  amoimt  so  paid  against  his  debt 
to  the  bankrupt,  and  this  is  so,  irrespective  of  the  provisions  of  the  bank** 
ruptcy  act.^** 

(3)  Subety  on  attachment  bonds. — A  surety  on  an  attachment  bond 
^ven  by  a  bankrupt  is  a  creditor,  and  if  the  surety  pays  a  judgment  rendered 
in  an  action  on  such  bond,  after  the  adjudication  of  the  bankrupt,  he  is  sub* 
rogated  to  the  rights  of  the  attachment  creditor,  and  may  prove  the  debt  against 
the  bankrupt^^  The  attachment  creditor  may  not  waive  its  claim  or  with- 
draw proof  thereof,  with  the  effect  of  depriving  the  surety  of  the  right  to  prove 
the  daim.*"* 

(4)  Restobation  of  pbepxbxntiax.  payments. — Where  preferential  pay- 
ments have  been  made  by  the  bankrupt  to  the  holder  of  notes  to  be  applied 
thereon,  and  an  indorser  subsequently  pays  the  balance  due  on  such  notes,  ho 
is  subrogated  to  the  rights  of  ^e  holder  cum  (mere^  and  can  only  prove  such 


TIm  company  aeknowledged  th*  debt  to  be  its 
oiwn  and  Bought  to  secure  it  by  a  deed  of 
tmsty  and  it  appeared  that,  at  the  time,  it 
was  purchasing  new  -stock  and  materiaL 
^eM,  that  bankrupt  having  received  the  bene- 
iit  of  the  proceeds  of  the  note  it  was  liable 
therefor,  and  the  indorser  being  liabie  to 
claimant  bank  on  his  indorsement,  he  was 
•entitled  to  file  proof  of  claim.  In  re  EUet- 
son  Co.  (D.  C,  W.  Va.)i  28  Am.  B.  R.  434, 
193  Fed.  84. 

Sas.  Insley  ▼.  Gardside  (C.  C.  A.,  0th  Cir.), 
10  Am.  B.  R.  52,  121  Fed.  S90,  citing  OolMer 
on  Bankruptcy  (3d  ed.),  p.  383. 

980.  In  re  Bingham  (D.  C,  Vt.),  2  Am. 
B.  R.  223,  04  Fed.  796.  See  also  Courier,  etc., 
Co.  ▼.  Schaefer-Myers  Co.  (C.  C.  A.,  6th 
Cir.),  4  Am.  B.  R.  183,  101  Fed.  600;  In  re 
Schmechel,  etc.,  Co.  (D.  €.,  Mo.),  4  Am. 
B.  R.  710,  104  Fed.  64. 

asi.  In  re  Heyman  (D.  C,  K.  T.).  2  Am. 
B.  R.  651,  05  Fed.  800,  and  cases  cited. 

382.  National  Bank  of  South  Reading  r. 
Sawyer  (Sup.  Ct.,  Mass.),  6  Am.  B.  R.  154; 
In  re  Perkins,  Fed.  Cas.  10,083.  Compare 
Smith  V.  Wheeler,  5  Am.  B.  R.  46,  55  N.  Y. 
App.  Div.  170,  66  N.  Y.  Supp.  780. 

888.  In  re  Rudd  (D.  C,  N.  Y.),  25  Am. 
B.  R.  35,  180  Fed.  312. 

284.  See  In  re  Dillon  (D.  C,  Maaa.),  4 
Am.  B.  R.  68,  100  Fed.  031,  holding  thai 


where  upon  the  dissolution  of  a  firm  one 
partner  agrees  with  his  retiring  copartners 
to  become  responsible  for  the  payment  of  all 
firm  debts  and  liabilities,  the  retirmg  part> 
ners  Isecome  in  equity  sureties  for  the  remain- 
ing partner,  and  this  relation  is  recognized 
in  bankruptcy. 

885.  Kilpatrick  y.  United  States  Fidelity  k 
Guaranty  Co.  (C.  C.  A.,  5th  Cir.),  87  Am. 
B.  B.  36,  228  Fed.  687. 

886.  Waiver  by  pzindpal;  effect.—  A  cred- 
itor held  an  attachment  bond  against  a  debtor 
who  was  afterwards  adjudicated  a  bankrupt. 
After  the  adjudication  judgment  was  entered 
on  the  bond  in  a  proceeding  pending  at  the 
time  of  the  adjudication.  Thereafter  the 
creditor  waived  hie  right  to  dividends  from 
the  bankrupt's  estate.  Heldy  that  the  surety 
on  the  bond  was  a  creditor  at  the  time  of 
the  adjudication  and  at  that  time  had  the 
right  to  insist  on  the  liquidation  of  any  claim 
which  the  creditor  had  against  the  bank- 
rupt^ estate,  and  to  discharge  its  liability 
on  the  bond,  and  therefore  the  creditor  waa 
powerless  to  waive,  without  consideration 
passing  to  the  surety,  and  without  its  oon* 
sent,  any  rights  it  had  against  the  estate 
of  the  bimkrupt.  Kilpatrick  v.  United  Statea 
Fidelity  k  Guaranty  Co.  (C.  €.  A.,  6th  <^,)» 
87  Am.  B.  R.  86,  228  Fed.  587. 
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uotes  and  participate  in  the  distribution  of  the  bankrupt's  estate  when  he 
restores  the  preferential  pajments.^'^  Additional  Ulustrative  cases  will  be 
found  in  the  foot-note.^^  General  Order  XXI  (4)  should  also  be  read  in  eon- 
nection  with  this  subsection. 

f .  Penalty  and  forfeiture  claimB. —  The  purpose  of  subsection  ;  is  dear.  The 
creditors  at  large  are  not  to  be  mulcted  "  except  to  the  amount  of  the  pecuniaiT 
loss  sustained/'  interest  and  costs^  because  of  debts  owing  the  sovereign  as 
a  penalty  or  forfeiture.  This  clause  does  not  affect  a  claim  for  a  statntoij 
p^Lalty  imposed  for  non-payment  of  a  tax,  in  the  nature  of  interest^  A 
penalty  imposed  by  statute  for  a  wrongful  act  is  not  a  provaUe  claim  in  b^ialf 
of  the  person  for  whoso  benetit  such  penalty  is  i.nposed,*^^  and  the  same  is 
truo  of  a  penalty  for  using  the  mails  to  defraud.**^  A  claim  for  a  penal  tr 
inflicted  upon  a  corporation  for  a  failure  to  file  a  report  falls  within  thi? 
subsection  and  is  therefore  not  provabla^*^  A  judgment  secured  on  a  penalty 
is  not  provable,  except  as  to  any  pecuniary  loss  sustained  by  the  act  ont  of  which 
the  penalty  arose,  together  with  actual  and  reasonable  costs  and  interest,  be- 
cause it  is  not  for  a  fixed  liability.^^.  The  general  subject  of  debts  due  the 
State  is  considered  elsewhere.*** 


IV.  CONTEST  OF  CLAIMS. 

a.  In  general.-—  It  is  provided  by  subsection  a  that  claims  duly  proved  shall 
be  allowed  '^  unless  objection  to  their  allowance  shall  be  made  by  the  parties 
in  interest.''  It  is  then  provided  in  subsection  /  that  such  objections  shall 
be  heard  and  determined  ^^  as  soon  as  the  convenience  of  the  court  and  the 
best  interests  of  the  estates  and  the  claimant  will  permit."  Subsections  i 
and  I  provide  for  a  reconsideration  and  rejection  after  allowance.*** 

b.  Objection  before  allowance.— -( l )  Pbocesdings  on  contest. — Conteste 
on  claims  usually  arise  from  objections  stated  at  the  time  claims  are  called 
before  the  election  of  a  trustee.  The  result  is  a  trial,  as  of  an  issue  in  eqnity. 
the  objections  being  the  bill,  the  proof  of  debt  the  answer,***    On  the  call  of 


287.  LiTingston  v,  Heineman  (C.  G.  A.,  6th 
Gir.),  10  Am.  B.  R.  30,  120  Fed.  786. 

Surrender  of  preference  by  enrety,  ete. — 
Hie  rule  ie  thuB  stated  in  the  case  of  In  re 
Siegel-HiUman  Dry  Goods  Go.  (D.  G.,  Mo.), 
7  Am.  B.  R.  351,  111  Fed.  980:  <'An  indorser, 
An  accomTnodation  maker,  or  a  surety  on  the 
obligation  of  a  bankrupt,  is  a  creditor,  and 
a  payment  on  such  an  obligation  by  the  prin- 
cipal debtor  while  insolvent  to  the  innocent 
holder  of  the  contract,  'W'itliin  four  months 
before  the  filing  of  tlie  petition  for  adjudica- 
tion in  bankruptcy,  will  constitute  a  prefer- 
ence which  will  debar  the  indorser,  accom- 
modation maker,  or  surety  from  the  allow- 
ance of  any  claim  in  his  favor  against  the 
estate  of  the  bankrupt,  unless  the  amount 
is  first  returned  to  that  estate."  See  also 
In  re  Lyon  (C.  C.  A.,  2d  Cir.),  10  Am.  B. 
R.  25,  121  Fed.  723;  Swarts  v.  Siegel  (a 
C.  A.,  8th  Gir.),  8  Am.  B.  R,  689,  117  Fed. 
13;  In  re  Scherzer  (D.  G.,  Iowa),  12  Am.  B. 
R.  451,   130  Fed.  631. 

ass.  In  re  Ghristensen,  2  K.  B.  N.  Rep. 
1094;  In  re  New  (D.  G.,  Ohio),  8  Am.  B.  R. 
566,  116  Fed.  116;  Whithed  ▼.  Pillsbury. 
Fed.  Gas.  17,572.  Gompare  also  Hayer  v. 
Gomstock  (Sup.  Gt.,  Iowa),  7  Am.  B.  R.  493, 


116  Iowa  187,  and  Phillipa  v.  Dreher  Shoe 

Go.  (D.  C.,  Pa.),  7  Am.  B.  R.  826,  112  Fed. 

404;  Gwarta  v.  Bank  (C.  G.  A.,  8th  dr.),  8 

Am.  B.  R.  673.  117  Fed.  1. 
tt8.  Matter  of  Scheldt  Bros.  (D.  C,  Ohio), 

23  Am.  B.  R.  778.  177  Fed.  599. 
MO.  In  re  Southern  Steel  Go.  (D.  C.,  AU.)r 

25  Am.  B.  R.  358,  183  Fed.  498,  in  whidi 

eaae  it  was  held  that  a  atatatory  pensltj  for 
cutting  trees  under  Gode  of  Alabama,  seetkie 
0085,  is  not  In  the  natnre  of  an  implied  con- 
tract to  reimburse  the  owner  of  the  tnes  to 
the  extent  of  the  damsgre  caused,  but  la  as  tr- 
bitrsry  fine  imposed  on  the  wron^ocr  and  is 
not  therefore  a  claim  which  may  be  prowd 
against  a  bankrupt. 

241.  Matter  of  York  SUk  Mffr.  Co.  (D.  C,  Pt  >. 
28  Am.  B.  R.  660.  188  Fed.  735. 

Mia.  United  States  t.  Birmingham  Tnirt  * 
Sarluprs  Co.  (C.  C.  A.,  5th  dr.),  43  Am.  B.  R- 
430,  258  Fed.  562. 

242.  Matter  of  Abramson  and  richhaodier  (T 
C.  A.,  2d  Cir.),  82  Am.  B.  R,  158.  210  'Vd.  m 
See  also  United  States  t.  Btrmlngham  Trust  * 
SaringB  Co.  (C.  C.  A,,  5th  Ctr,).  43  Am.  B.  R. 
430,  258  Fed.  662. 

24S.  See  nnder  Sections  Seventeen  and  Sixtr- 
four. 

244.  See  Am.  Bankr.  Dig.  ||  747-7S5. 

245.  For  a  breach  of  promise  case  In  l»ak* 
mptcy,  see  In  re  Crocker  (Bel.  N.  T.).  8  *■- 
B.   R.  188. 
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claims  duly  approved  and  filed  there  must  be  an  opportunity  for  objections 
to  allowances  by  parties  in  interest.^^  If  the  claimant  appears  at  a  hearing 
on  his  claim  and  participates  in  a  proceeding  without  objecting  to  the  form 
of  the  objections^  he  thereby  waives  any  informality  which  may  have  existed.^^ 

(2)    FOKM  OF  AND  MANNEB  OF  MAKING  OBJECTIONS. In  SOme  districtS,  it 

is  ibe  custom  to  dispatch  business  by  noting  an  oral  objection,  with  the  proviso 
that  it  shall  be  reduced  to  writing  and  filed  within  ten  days,  or  the  claim 
stand  allowed.  A  trustee's  objections  may  be  stated  orally,  although  preferably 
they  should  be  filed  in  writing.^^  Although  the  statute  is  silent  as  to  the  form 
of  the  objections,  it  is  better  that  they  should  be  in  writing,  and  sufficiently 
explicit  to  indicate  to  the  claimant  the  nature  and  character  thereof .^^  The 
maimer  of  making  sudh  objections  is  largely  committed  to  the  discretion  of 
the  referea*^  They  need  not  be  under  oath.^  Delay  by  a  trustee  of  several 
months  after  a  claim  has  been  filed  before  objecting  thereto  does  not  necessarily 
Tender  him  guilty  of  such  laches  as  to  justify  overruling  his  ecKceptions.^^*' 

(3)  Who  may  object. —  The  phrase  "parties  in  interest"  applies  to  those 
w:ho  have  an  interest  in  the  res  which  is  to  be  administered  and  distributed  in 
the  proceeding  and  does  not  include  those  who  are  merely  debtors  or  alleged 
debtors  of  the  bankrupt  ^^  Stockholders  of  a  bankrupt  corporation  having 
no  provable  claims  against  the  corporation  are  not  parties  in  interest.^^  An 
unsecured  creditor  may  object  to  the  proof  of  claim  by  another  unsecured 
creditor.^" 

(4)  Testimony  upon  heabing  objections. — Testimony  taken  at  meetings 
of  creditors,  which  the  claimant  did  not  attend  and  of  which  he  received  no 
notice,  is  not  admissible  upon  the  hearing  of  his  daim.^^  A  verified  proof 
of  claim  will  be  considered  as  testimony  in  behalf  of  the  claimant ;  no  infers 
ence  is  to  be  drawn  from  his  failure  to  testify  in  his  own  behalf  since  he  is 
subject  to  call  by  the  court  or  contestant  to  explain  his  claim.^**®  The  verifiei? 
claim  of  the  claimant  has  some  probative  force.  It  is  prima  facte  evidence 
of  the  all^ations  contained  therein.  A  person  who  objects  to  the  claim  must 
produce  some  evidence  in  support  of  the  assertion  that  the  claim  is  invalid.*^ 


S46.  In  re  Bade  Bay  Automobile  .Co.  <D. 
C,  ^klass.),  19  Am.  B.  R.  836,  158  Fed.  679, 
refvg.  19  Am.  B.  R.  33;  In  re  Two  Rivera 
Woodenware  Co.  (C.  C.  A.,  Tth  Cir.),  29 
Am.  B.  R.  618,  199  Fed.  877. 

247.  Orr  V.  Park   (C.  C.  A..  6th  CIr,),  25  Am. 

B.  R.  554,  183  Fed.  683,  citing  Collier  ou  Bank- 
ruptcy (8th  ed.),  p.  608. 

248.  In  re  Cannon  (D.  C,  Pa.),  14  Am.  B.  R. 
114,  133  Fed.  837;  Irwin  v.  Maple  (C.  C.  A..  6th 
Clr.),  41  Am.  B.  B.  532,  252  Fed.  10. 

C49.  In  re  Royce  Dry  Goods  Co.  (D.  C,  Mo.). 
13  Am.  B.  R.  257,  188  Fed.  100. 

260.  In  re  Cannon  (D.  C,  Pa.),  14  Am.  B. 
R.  114.  133  Fed.  837. 

DUcrctlon  of  referee. —  The  bankruptcy  act 
and  the  rules  In  bankruptcy  are  silent  as  to 
the  form  of  objections  to  claims  against  the 
bankrupt  estate  and  the  manner  of  making 
such  objections  should  be  largely  committed 
to  the  discretion  of  the  referee.    Orr  v.  Park  (C. 

C.  A.,  5th  Clr.).  25  Am.  B.  R.  554,  188  Fed.  683. 
dtlng  Collier  on  Bankruptcy  (8th  ed.),  p.  608. 

251.  In  re  Wooten  (D.  C,  N.  Car.),  9  Am.  B. 
R.  247,  118  Fed.  67a 

251a.  Matter  of  Star  Spring  Bed  Co.  <D.  C, 
N.  J.).  43  Am.  B.  R.  328,  267  Fed.  176. 

252.  Matter  of  Sully  A  Co.  (C.  C.  A.,  2d  Clr.), 
18  Am.  B.  R.  128.  152  Fed.  619. 


solidated  (D.  C,  Mc),  28  Am.  B.  R.  880. 
198  Fed.  316. 

854.  In  re  Hatem  (D.  C,  N.  Car.),  20 
Am.  B.  R.  470,  161  Fed.  895. 

356.  In  re  Hersey  (D.  C,  Iowa),  22  Am. 

25S.  In  re  Pittsburg  Lead  &  Zinc  Co.,  Con* 
B.  R.  863,  171  Fed.  1004. 

25«.  Baumhauer  v.  Austin  (C.  C.  A.,  5th  Clr.). 
26  Am.  B.   R.  386.  186  Fed.  260,  revg.  24  Am. 

B.  R.  760,  179  Fed.  966;  Moore  v.  Crandall   (C. 

C.  A.,  9th  Clr.),  30  Am.  B.  R.  517,  205  Fed.  689. 
267.  Verified  claim  as  evidence. —  In  the  case 

of  Whitney  v.  Dresser,  200  U.  S.  532, 
15  Am.  B.  R.  326,  the  court  said:  "The 
words  of  the  statute  suggest  if  they  do  not 
distinctly  Import  that  the  objector  la  to  go 
forward  and  show  that  the  formal  proof 
Is  evidence  eren  when  pnt  In  issue.  The 
words  are  'Objections  to  claims  shall  be 
heard  and  determined  as  soon,'  etc.  (§  57-f). 
It  is  the  objection  in  the  claim  which  ia 
pointed  out  for  hearing  and  determination. 
This  indicates  that  the  claim  is  regarded 
as  having  a  certain  standing  already  estab- 
lished by  the  oath.  Some  force  also  may 
be  allowed  to  the  word  '  proof  *  as  used  in 
the  act.  Convenience,  undoubtedly,  is  on  th© 
side  of  this  view.     Bankruptcy  proceedinga 
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Where  a  claimant  promptly  files  his  claim  and  offers  evidence  in  support  of 
ebjeotions  to  a  subsequent  claim  which  is  identical,  the  sobeequent  daimaiU 
may  be  permitted  to  introduce  evidence  in  rebuttaL'^ 

(5)  DBTBBMiNATioir  OF  BEFKBEE. — The  rig^t  to  a  review  of  the  lefero^i 
decision  is  generally  recognized;  but  the  decision  below  is  in  effect  that  of  a 
court  of  first  instance  and  on  questions  of  fact  the  judge  will  not  distoib  it, 
unless  clearly  erroneous.'^  Where  a  referee's  order  disallowing  a  claim  upon 
claimant's  proof  has  been  reversed,  the  matter  should  be  remanded  to  enable 
the  trustee  to  controvert  the  claim.^^  A  claim  may  be  allowed  in  part  and  it 
is  not  error  for  a  referee  to  deduct  one  item  and  allow  the  claim  as  reduced 
without  requiring  it  to  be  resworn.*^ 

c.  Beooniideration  and  rejection. — (1)  Pbactics  and  pbtition. — (I)  /» 
general. — A  claim  once  allowed  can  be  re-examined  and  excluded  in  whok 
or  in  part,  but  the  methods  prescribed  by  this  section  seem  to  be  exdneiTa'^ 
Such  a  claim  may  be  reconsidered  for  cause  before  the  estate  has  been  doeed 
and  a  subsequent  disposition  thereof  may  be  made  according  to  the  equities.* 


are  more  summary  than  ordinary  8uits» 
Judges  of  practical  experience  have  pointed 
out  the  expense,  embarrassments  and  delaj 
which  would  be  caused  if  a  formal  objection 
necessarily  should  put  the  creditor  to  the 
production  of  evidence  or  require  a  continu* 
ance.  Justice  is  secured  by  the  power  to 
continue  the  consideration  of  a  claim  when* 
ever  it  appears  there  is  good  reason  for  it. 
We  believe  that  the  understanding  of  the 
profession,  the  words  of  the  act  and  eon* 
tenient  and  just  administration  are  all  on 
ihe  side  of  treating  a  sworn  proof  of  claim 
me  some  evidence  even  when  it  is  denied/' 

Burden  of  proof. — The  preeentation  of  a 
claim  evidenced  by  promissory  notes,  sup* 
ported  by  deposition  and  proof  or  duly  ex- 
ecuted by  the  treasurer  of  a  corporation  con- 
stitutes a  prima  facie  cause  against  the 
estate  and  casts  the  burden  upon  the  objector 
to  go  forward  with  proof.  Matter  of  Mont- 
gomery (D.  C,  Tex.)»  25  Am.  B.  R.  431, 
186  Fed.  955.  See  also  In  re  Garter  (D.  C, 
Kan.),  15  Am.  B.  R.  126,  128  Fed.  848, 
holding  that  the  presentation  of  the  claim 
fn  proper  form,  duly  verified  except  as  to 
I^articuIarB  which  the  court  treats  as  waived, 
presents  a  prima  faeie  case  in  favor  of  the 
claimant  upon  which  it  has  a  right  to  rest 
and  the  burden  of  proof  is  upon  the  oDjeec- 
ort;  In  re  Cannon  (D.  C,  Pa.),  14  Am.  B. 
B.  114,  133  Fed.  837;  In  re  Sumner  (D.  C, 
K.  Y.),  4  Am.  B.  R  123,  101  Fed.  224.  In 
the  case  of  In  re  Schwarz  (D.  C,  N.  T.), 
29  Am.  B.  H.  700,  200  Fed.  309,  it  was  held 
that  the  presentation  of  «  promissory  note 
aocompsnied  1^  a  duly  verifled  claim  casts 
upon  a  creditor  objecting  thereto  the  burden 
ox  fumii^ing  some  evidence  to  rebut  that 
furnished  by  possession  of  the  note  and  by 
the  verified  lulegations  of  the  claim;  but 
upon  such  testimony  being  presented  and 
further  evidence  being  offered  in  support  of 
the  note,  the  question  to  be  determined  is 
whether    the    claimant    has    sustained    the 


burden  of  proof,  which  necessafOy  nati  vpM 
him  to  establish  his  claim.  Matter  ef  Prttt  C^ 
(D.  C.  N.  Y.).  42  Am.  B.  R.  406^  2SS  Fed.  tlT; 
Matter  of  U.  8.  Molybdenum  Co.  (D.  C^  Me.), 
48  Am.  B.  B.  401.  256  Fed.  790;  Matter  W 
O'Gara  &  Masuire  (D.  C.  N.  J.).  44  Am.  B.  B. 
4e,  26e  Fed.  936.  Compare  Matter  of  Oemn 
8av.  ft  Loan  Assn.  (C.  C  A^  7th  dr.),  42  ▲& 
&  R.  6Se,  253  Fed.  722.  _ 

SSS.  In  re  Dunlap  Carpet  Co.  (D.  C  Fa),  w 
Am.  B.  R.  664.  206  Fed.  720. 

tSS.  In  re  Wood  (D.  C.  N.  Cac),  t  Ab.  B. 
R.  685.  86  Fed.  846;  In  re  Uder  (D.  C,  N.  T). 
S  Am.  a  R.  182.  es  Fed.  811.  See  also  la  re 
CUrk  (D.  C,  Wash.),  7  Am.  B.  R.  86.  Ill  Fed. 
883  ;Matter  of  La  Jolla  Lumber  ft  Mill  Co.  (IX 
C,  Cal.),  40  Am.  B.  R.  273,  24S  Fed.  lOOL 

The  flBdlnaa  of  Ibet  of  a  vefcrce  as  to  to  tb* 
Talidlty  of  a  claim  will  not  be  orermled,  ex- 
cept upon  coDTlDClng  proof  that  be  was  vreei 
fn  his  conclusions.  In  re  Hatem  (D.  C,  2i 
Car.).  20  Am.  B.  R.  470i  161  Fed.  886.  A  nkne% 
decision,  allowing  the  bankrupt  i  rebate  opea 
his  purchases  as  against  the  creditor'i  deUa 
may  be  affirmed,  although  the  court  nay  aot 
hare  come  to  the  same  conclusion.  In  re 
Donglas  ft  Sons  Co.  (D.  C,  Conn.).  S  Am.  B.  B. 
113,  114  Fed.  772.  The  determinatloB  of  • 
referee  as  to  the  ralldlty  of  a  claim  spod  ob- 
jections filed  by  the  trustee  should  be  sat' 
tained  when  it  does  not  appear  ttat  it  m 
clearly  erroneona  In  re  Oreenlleld  (D.  CL.  Pa). 
27  Am.  B.  R.  427,  188  Fed.  Sa 

BIsht  of  banknipt  te  priuft  data  «* 
guardlaa  after  Kfaoel  of  dlMhttrge.— Where  ft 
Tolnntary  bankmpt  has  been  refosed  s  dv* 
charge^    his    application    to    have   the   settee 

of  the  referee  i-eviewed  in  refnsmg  to  sUov 
his  daim  as  guardian  for  his  ehildxes  to  b» 
filed  is  without  merit,  because  in  no  event 
could  he  be  discharged  from  the  ssme.  li»^ 
ter  of  Roberto  (D.  C,  W.  Va.),  32  Am.  &  I* 
641,  213  Fed.  005. 

too.  In  re  liTingston  Co.  (C.  C  A.»  tt 
Oir.),  16  Am.  B.  R.  885,  144  Fed.  87L 

261.  In  re  Goldstein  (D.  C,  lCs»),  9 
Am.  B.  R.  301,  190  Fed.  665. 

262.  In  re  Roanoke  Fnmaee  Coi  (IX  C 
Pa.),  18  Am.  B.  R.  661,  152  Fed.  846;  Kit- 
ten of  Collins  (D.  C,  la.),  37  Ant.  B.  &  M 
235  Fed.  937.    See  Am.  Bsnkr.  Dig.  |  780. 

268.  In  re  Eifinger  (D.  C,  Md.).  25  A^- 
B.  R.  024,  184  Fed.  724. 
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The  time  for  filing  the  petition  for  reconsideration  of  a  claim  may  be  fixed  by 
rule  of  the  District  court,  which  may  authorize  an  extension  of  time  for  good 
cause  shown,^^  or  if  not  so  fixed,  objections  after  allowance  should  be  made 
within  the  year  within  which  an  amended  proof  of  claim  might  have  beea 
filed.^  Upon  reconsideration  the  court  may  either  diminish  the  claim  or  ex- 
punge it  entirely.^ 

(II)  Jurisdiction  of  eovrt  or  referee. — The  practice  is  indicated  in  General 
Order  XXI  (6).  The  referee  is  the  court  of  first  instance;  the  register  under 
the  former  law  was  obliged  to  certify  such  contests  to  the  judge.  If  a  claim 
is  rejected,  it  must  be  "  for  cause,"  and  "  before  but  not  after  the  estate  has 
l)een  closed."  The  district  court  has  no  jurisdiction  to  act  upon  a  petition 
for  a  rehearing  of  the  claim  during  pendency  of  appeal  under  §  SS-a.^**  A 
bankruptcy  court  in  which  an  estate  is  being  administered  has  full  power  to 
inquire  into  the  validity  of  any  alleged  debt  or  obligation  of  the  bankrupt 
upon  which  a  demand  or  claim  against  the  estate  is  based.^^ 

(III)  Petition;  who  may  present. —  The  application  is  by  petition,^*®  by 
parties  in  interest,*®  and  when  there  is  a  trustee  in  existence  can  only  be 
presented  by  him,  and  then  only  when  demanded  by  the  interests  of  all  the 
creditors.*'*^  But  where  no  trustee  has  been  appointed  the  bankrupt  may  move 
to  set  aside  and  expunge  a  claim  which  has  been  allowed.^^  If  a  trustee 
refuses  to  move  for  the  reconsideration  of  a  claim  which  has  been  allowed 
when  he  ought  to  do  so,  he  may  be  compelled  to  act  or  to  permit  the  objecting 
creditors  to  act  in  his  name.^'    The  right  of  a  creditor  who  moves  to  expunge 


SQSa.  Matter  of  Caledonia  Coal  Co.  (D.  C, 
Iflch.),  48  Am.  B.  B.  93.  254  Fed.  742. 

264.  A  delAjr  by  a  tnmtee  In  buikruptojr  of  m 
year  lu  filing  a  petition  for  the  re-examination 
of  a  claim  doee  not  conatitnto  lacbea,  where  it 
appears  that  the  delay  haa  not  reaalted  in  In- 
Jury  or  prejudice  to  the  claimant  which  would 
make  it  inequitable  to  allow  the  trustee  to  file 
hie  objections  to  the  claim.  Matter  of  Cale- 
donia Coal  Co.  (D.  C,  Mich.),  43  Am.  B.  R.  93, 
264  Fed.  742. 

Time  wlthlB  which  objection  should  be 
made. —  After  the  lapse  of  four  years  8luc«  the 
allowance  of  a  claim  the  trustee  is  estopped 
from  objectlnir  to  the  sufficiency  of  the  form 
of  the  claim.  Matter  of  Collins  (D.  C,  W.  Va.). 
32  Am.  B.  R.  785,  216  Fed.  247. 

265.  In  re  Paterson  Co.  (C.  C.  A..  8th  Clr.). 
2S  Am.  B.  R.  855,  186  Fed.  629. 

266.  First  Not'l  Bank  ▼.  State  Nat'l  Bank  (C. 
C.  A.p  0th  Cir.),  12  Am.  B.  R.  429,  440,  131  Fed. 
422. 

267.  Lesser  ▼.  Gray,  236  U.  8.  70,  34  Am.  B. 
B.  & 

268.  See  form  of  petition  and  notice  among 
the  "Supplementary  Forms."  post.  See  also 
Hnfrar  and  Alexander's  Bankruptcy  Forms  (2d 
Bd.).  As  to  a  time  limit  on  such  petitions, 
eee  In  re  Chambers  (Ref.,  B.  I.),  6  Am.  B.  R. 
707.  As  to  a  petition  against  sereral  creditors, 
see  In  re  Lyon  (Ref.,  N.  T.),  7  Anx  B.  R.  61. 

26».  Matter  of  Sully  &  Co.  (C.  C.  A.,  2d  Clr.), 
18  Am.  B.  R.  123,  152  Fed.  610. 

Stockholders  of  n  b«nknipt  corporation  upon 
whom  has  been  levied  an  assessment  which 
tbey  will  have  to  pay  if  tbe  claim  tbey  object 
to  is  allowed,  are  "parties  In  interest,"  and  may 
move  to  set  aside  the  order  allowing  such  claim 
and  to  expunge  and  disallow  tbe  same.  Rosen- 
baum  V.  Dutton  (C.  C.  A.,  8th  Clr.),  80  Am.  B. 
R.  155,  203  Fed.  83& 

270.  Matter  of  Lewensobn  (C.  C.  A.,  2d  Clr.), 
9  Am.  B.  R.  368,  121  Fed.  538;  Matter  of  Sully  & 
Co.  (D.  C,  N.  T.).  15  Am.  B.  R.  804,  142  Fed. 
895.  Compare  In  re  T^vy  (Ref.  N.  Y.},  7  Am. 
B.  R.  56;  In  re  Howard  (D.  C,  Gal.),  4  Am.  B. 
R.  09,  100  Fed,  630. 


BeeonsideniUon  of  claius;  rights  of  ered* 
itors. —  WheK  certain  creditors  have  made  ob* 
JectioD  to  and  conducted  a  controversy  over  a 
claim  in  their  own  names,  having  voluntarily 
assumed  the  liability  for  costs  and  expenses, 
and  have  shown  that  the  claim  should  be  dis- 
allowed, the  court  will  not  ignore  what  haa 
been  done,  upon  the  technical  ground  that  the 
trustee  is  tbe  only  person  to  dispute  the  valid- 
ity of  claims  against  a  bankrupt's  estate.  la 
re  Canton  Iron  &  Steel  0>.  (D.  C,  Md.).  2S  Am. 
B.  R.  791,  197  Fed.  767. 

271.  In  re  Ankcny  (D.  C,  Iowa).  4  Am.  B. 
R.  72,  100  Fed.  614,  2  N.  B.  N.  249. 

97%  Refnaal  of  trustee  to  act. —  In  the 
case  of  In  re  Stem  (C.  C.  A.,  8tli  Cir.). 
16  Am.  B.  R.  510,  144  Fed.  956,  the  court 
said:  ^Ih  respect  to  opposing  tbe  allowance 
of  claims  and  movinff  for  their  reconsidera- 
tion after  they  have  been  allowed,  the  trus- 
tee is  not  bound  to  comply  with  every  request 
preferred  by  objecting  creditors,  irrespective 
of  its  merits,  nor  is  he  clothed  with  absolute 
discretion  to  refuse.  As  the  representative  of 
the  estate,  he  is  bound  to  exercise  his  judg- 
ment and  to  act  for  the  best  interests  of  all 
concerned,    but    suibject   to   the    supervising 

g>wer  of  the  referee  and  the  district  judf;e. 
e  does  not  act  judicially  but  only  admin- 
istratively, and  u  he  refuses  to  oppose  a 
claim  or  to  move  for  its  reconsideration  when 
he  ought  to  do  so,  he  may  be  compelled  to 
act  or  to  permit  the  objecting  creditors  to 
act  in  his  name."  See  also  In  re  Lewensohn 
(C.  C.  A.,  2d  dr.),  9  Am.  B.  R.  368,  121 
Fed.  638;  In  re  Baird  (D  C,  Pa.),  7  Am, 
B.  R.  448,  112  Fed.  900;  Chatfield  v.  O'Dwyer 
(a  a  A.,  8th  Cir.),  4  Am.  B.  R.  313,  101 
Fed.  797;  Matter  of  Ferrer  (D.  C,  Pcrto 
Rico),  ZZ  Am.  B.  R.  785»  holding  that  if  a 
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the  allowance  of  another  creditor's  claim  is  no  higher  than  that  of  the  bank- 
rupts.^ Creditors  themselves  should  not  be  permitted  to  supersede  the 
trustees,  and  intervene  for  the  purpose  of  a  re-examination,*^*  A  referee  may, 
upon  his  own  motion,  take  such  action  as  may  be  necessary  to  correct  an 
erroneous  determination  as  to  the  allowance  of  a  claim,  due  notice  being  given 
to  the  parties  concemed.^^ 

(IV)  Practice  on  application;  pleadings,  hearings  wnd  evidence. —  He  a^ 
plication  must  be  made  promptly  or  it  will  be  denied  because  of  laches. 
But  it  has  been  held  that  reconsideration  may  be  allowed  after  twelve  months 
have  elapsed  since  the  filing  of  a  claim,  where  it  appears  that  no  dividend 
has  been  paid  on  the  claim  and  nothing  has  happened  to  prejudice  the  rights 
of  the  claimant.^^  When  application  is  made  to  increase  or  decrease  the 
sum  at  which  a  claim  has  previously  been  allowed,  the  better  practice  is  to 
vacate  the  former  order  of  allowance,  and  allow  the  claim  for  the  new 
amount ^^  The  creditors  whose  claims  it  is  sought  to  reconsider  should  be 
given  an  opportunity  to  oppose  the  application  for  reconsideration.  The 
bankrupt  is  not  interested  in  the  application  and  is  charged  with  no  duty 


trustee  wrongfully  refuses  to  take  the  neces- 
sary action  to  secure  a  reconsideration,  an 
order  will  be  granted,  compelling  the  trustee 
to  show  cause  why  he  should  not  move  for 
a  reconsideration. 

Remedy  of  creditors. — ^Where  a  general 
creditor  is  dissatisfied  with  the  allowance  of 
the  claim  of  another  creditor,  his  proper 
remedy  is  a  demand  upon  the  tmsxee  to 
move  for  a  reconsideration  or  review  of 
such  claim,  or,  if  the  trustee  upon  demand 
declines  to  act,  then  by  a  motion  to  the 
District  Court  that  the  trustee  be  required 
to  move,  or  that  the  objecting  creditor  be 
permitted  to  move  in  his  own  name.  In  re 
Mexico  Hardware  Co.  (D.  C,  N.  Mex.),  28 
Am.  B.  R.  736,  197  Fed.  650. 

S78.  In  re  Arnold  &  Co.  (D.  C,  Mo.),  18 
Am.  6.  R.  320,  133  Fed.  789. 

874.  Matter  of  Sully  ft  Co.  (D.  C,  N.  Y.), 
15  Am.  B.  R.  304,  142  Fed.  895. 

Application  for  reexamination  in  the  in- 
terest of  bankrupt's  debtors. —  That  an 
application  by  creditors  whose  claims  have 
been  proven  and  allowed  for  an  order  com- 
pelling a  trustee  to  petition  for  the  re- 
examination of  the  claims  of  other  credi- 
tors was  made  in  the  interest  of  alleged 
debts  of  the  bankrupt  is  not  a  sufficient 
reason  for  denying  it  where  it  does  not  ap- 
pear that  in  other  respects  the  application 
was  not  a  meritorious  one  as  the  application 
being  a  legitimate  one  and  the  assertion  of 
a  clear,  legal  right,  under  section  57, 
should  not  have  been  denied  upon  a  con- 
sideration of  motive.  Matter  of  Sully  & 
Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  123, 
152  Fed.  619. 

Debtors  of  a  bankrupt  estate  are  denied 
the  right  to  move  for  the  reconsideration 
of  claims  which  have  been  allowed.  In  re 
Pittsburg  Lead  ft  Zinc  Co.,  Consolidated 
(D.  C,  Mo.),  28  Am.  B.  R.  880,  198  Fed. 
316. 


275.  International  Agricoltural  Coip.  r. 
Cary  (C.  C.  A.,  6th  Cir.),  38  Am.  B.  R.  753, 
in  which  the  court  said:  "While  it  ii 
probably  the  better  practice  generally  for  the 
referee  to  act  upon  petition  of  the  trustee  or 
of  creditors,  and,  in  case  the  infofmatioii 
comes  in  the  first  instance  to  the  referee,  tu 
direct  the  trustee  to  institute  proceeding 
for  re-examination,  yet  we  cannot  think  that 
the  referee  is  without  jurisdiction  to  act.  u 
in  the  case  in  question,  upon  his  own  motion. 
There  may  or  may  not  have  been  good  resMi 
for  proceeding  sua  9ponte,  but  the  presence 
or  absence  of  such  reason  is  not  fatal  \a 
jurisdiction.  A  court  of  bankruptcy  is  ft 
court  of  equity  (Bardes  v.  National  Bink, 
178  U.  S.  524,  535,  4  Am.  B.  R.  163) ;  ^ 
proceedings  therein  are  more  aummaiy  tlua 
in  ordinary  suits ;  and  it  cannot  be  that  aa 
equity  court,  acting  under  such  siuamary 
practice,  is  powerless,  in  the  interests  of 
justice,  on  its  own  motion  to  take  steps  to 
correct  what  it  believes  to  have  been  sa 
erroneous  action  had  upon  insufficient  knovl- 
edge;  and  the  general  rule  is  that  fiim  credi- 
tors are  not  entitled  to  receive  dividends 
from  the  separate  estates  of  the  partners 
imtil  separate  creditors  have  been  paid  ia 
full." 

276.  In  re  Hamilton  Furniture  Co.  (D* 
C,  Pa.),  8  Am.  B.  R.  688,  116  Fed.  115; 
i.n  Matter  of  Hinckel  Brewing  Co.  (D.  C 
N.  Y.),  10  Am.  B.  R.  484,  123  Fed.  492;  Mat- 
ter of  CoUins  (D.  C*.  W.  Va.),  32  Am.  B.  B. 
785;   215  Fed.  247. 

The  question  of  laches  is  a  question  of 
law  where  the  facta  are  undisputed.  Mat- 
ter of  SuUy  k  Co.  (C.  C.  A.,  2d  Or.),  1« 
Am.  B.  R.  123,  152  Fed.  619. 

a77.  In  re  Globe  Laundry  (D.  C,  Tttm-K 
28  Am.  B.  R.  831,  198  Fed.  865. 

278.  In  re  &nith  tBef.,  N.  Y.),  t  Am. 
B.  R.  648. 
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concerning  it  and  is  therefore  not  entitled  to  be  heard  upon  it^^  The  claimant 
is  entitled  to  "  due  notice "  by  mail ;  the  time  is  usually  fixed  by  the  referee. 
It  is  customary  to  notify  the  claimant's  attorney  of  record  also.  The  issue 
is  made  by  the  petition  and  the  proof  of  debt,  the  burden  being  on  the 
petitioner,  at  least  to  overcome  the  prima  facie  case  made  by  the  proof  of 
debt.^^  Objections  to  proofs  of  claims  should  be  set  forth  in  the  form  of 
a  petition  for  review.^^  Each  creditor  must  file  his  own  objections,  and  make 
an  issue,  he  cannot  adopt  the  answer  of  the  bankrupt.^^^  The  defense  of 
usury  is  as  available  to  the  debtor's  trustee  in  bankruptcy  as  to  the  debtor 
himself. ^^  A  trustee's  petition  for  the  reconsideration  of  an  allowed  claim 
should  allege  facts  which,  if  true,  are  sufficient  cause  for  a  re-examination. 
It  is  not  necessary  to  allege  facts  which,  if  proved,  would  defeat  the  claim.^®* 
Although  the  bankrupt  has  failed  to  deny  an  allegation  that  one  of  the  peti- 
tioners is  a  creditor,  the  petitioner  must  prove  his  claim,  and  the  trustee 
or  any  creditor  may  contest  the  daim.^^  Neither  party  is  entitled  to  a  jury.*^ 
The  customary  rules  of  evidence  apply.^^  The  practice  on  trials  in  equity 
should  be  followed.^^ 

(V)  Decision;  form  of  order. —  The  result  is  an  order  either  (1)  reallow- 
ing  the  claim,  or  (2)  rejecting  it,  or  (3)  reducing  or  increasing  it.  The  referee 
cannot  allow  the  claim  conditionally.^^.  If  the  claim  is  rejected.  Form  No.  39 
should  be  used ;  if  it  is  reduced.  Form  No.  38.  The  referee  cannot  pass  upon 
and  decide  controversies  involving  questions  of  fact  pertaining  to  or  involving 
the  interests  of  third  parties  in  property  belonging  to  the  estata*^  After  a 
decision  and  before  a  formal  order  has  been  entered,  the  referee  may,  in  his 
discretion,  deny  a  trustee's  motion  to  dismiss  hia  petition  for  a  reconsideration 
and  disallowance.^ 


979.  In  re  Effinger  (D.  C,  M<L).  25  Am. 
B,  R.  924,  184  Fed.  724. 

380.  In  re  Doty  (Ref.,  N.  Y.),  5  Am.  B.  R. 
58;  In  re  Sumner  (D.  C,  N.  Y.),  4  Am.  B. 
R.  123,  101  Fed.  223.  Compare  also  In  re 
Saunders,  Fed.  Crb,  12,371. 

The  burden  of  proof  is  upon  a  creditor 
moving  for  the  re-examination  of  another's 
claim  on  the  ground  of  an  alleged  release 
of  the  same  to  the  bankrupt.  In  re  Howard 
(D.  C,  Cal.).  4  Am.  B.  R.  69,  100  Fed.  630. 

281.  Matter  of  Linton  (Ref.,  Pa.),  7  Am. 
B.  R.  676. 

Irregular  procedure. — Wliere  creditors  have 
filed  exceptions  to  a  claim  which  have  been 
treated  precisely  as  a  petition  for  the  re- 
consideration and  disallowance  of  the  claims, 
an  order  disallowing  the  claim  will  not  be  set 
aside  on  the  ground  that  a  petition  for  re- 
consideration and  disallowance,  and  not  ex- 
ceptions, should  have  been  filed.  In  re  Can- 
ton Iron  &  Steel  Co.  (D.  C,  Md.),  28  Am.  B. 
R.  791,   197  Fed.  767. 

882.  Ayres  v.  Cone  (C.  C.  A.,  8th  Cir.). 
14  Am.  B.  R,  739,  746,  138  Fed.  783. 

283.  In  re  Stem  (G.  C.  A.,  8th  Cir.).  16 
Am.  B.  R.   570,  144  Fed.  956. 

284.  In  re  Watkinson  &  Co.  (D.  C.  Pa.), 
12  Am.  B.  R,  370,  130  Fed.  218. 

Sufficiency  of  petition. —  Where  the  peti- 
tion for  reconsideration  of  a  claim  avers  the 
renewal  and  extension  of  an  obligation  with- 
out the  knowledge  of  the  bankrupt,  but  does 


not  aver  that  the  renewed  obligation  was 
taken  in  lieu  of  the  original  obligation  or 
that  there  was  a  consideration  given  for  the 
contract  of  renewal,  it  is  sufficient  to  let  in 
proof  showing  an  extension.  In  re  Ankeny 
(D,  C,  la.),  4  Am.  B.  R.  72,  100  Fed.  614. 
2  N.  B.  N.  249. 

285.  In  re  Harper   (D.  C,  N.  Y.),  23  Am. 

B.  R.  918,  175  Fed.  412. 

286.  In  re  Christensen  (D.  C,  Iowa),  4 
Am.  B.  R.  99,  101  Fed.  243;  Barton  v.  Bar- 
bour, 104  U.  S.  126. 

287.  See,  in  this  connection,  In  re  Shaw   (D. 

C,  Pa.),  6  Am.  B.  R.  499,  109  Fed.  780.  Con- 
sult also  In  re  Merrill,  Fed.  Cas.  9,460;  In  re 
Moore.  Fed.  Cas.  9,752;  Canby  v.  McLear,  Fed. 
Cas   2  378 

Owil  confMslons.  denied  and    uncorroborated, 
are   not  sufficient   to    s^port    a    claim,     y^ -JS 
Kaldenberg   (D.  C,   N.  Y.),  5   Am.  B.  B.  «,  1«> 

"'m'cimpare  the   Equity  R^e.      Sg.  ^o  In 
re  Keller   (D.  C.   Iowa).  6  Am.   B.  ».  5»». 

Fed.  118.  ^     ^.    -.^m-w©*.— NV^^^*  ^^* 

Expiration  of  tlm«  to  *"•  "KL   an  ana^vet  lo  a 
time  allowed  a  claimant  to  mc^  J     ^x^^  ^^^^^"ll 
petition  to  expunge  >^\ J^^^^^ilcaUo^  tot  \e^^ 
an  answer  beln^  ^^^^'^^'^^t^     ^^^  ^^?^^a«.^S. 
to  file  nn   answer,    ^f^^^^^l  J^'^'^VT^   tltm. 
presented  all  ^^^^   *«5*^^S''^(T>      <^-    ^'"'^^ 
lu   re  Lewis,    E<-U    ^^'''   ^^       ^^    co.   CD.  C.. 
B.  K.  C57,  ir>3  Fed.   *«^- ^.    ftrO*^^«I.        ^^  .^ 
88«a.  Matter    of     X3gite<VO^e^      et.x->»,*t^  Msv. 

289!  In  re   ^^^^?X      f^'  ^"      ^    ,   J?5i^''^%S.  «^- 
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(VT)  Review  of  order. —  The  right  of  a  party  aggrieved  by  such  an  order 
to  review^  and  the  practice  on  a  review,  and  the  binding  effect  of  the  rulings 
below  on  questions  of  fact,  are  considered  elsewhere  ;^^  likewise^  the  effeet 
of  proving  judgments  in  other  courts.^" 

(VII)  Costs  and  expenses, — Costs,  while  often  not  allowed  on  such  con- 
tests, are  discretionary.  Where  it  appears  that  either  the  daim  or  the  can- 
test  was  not  in  good  faith,  they  will  usually  be  given.^"*  The  referee  is  not 
entitled  to  extra  compensation  for  hearing  and  deciding,  but  lie  can  insist 
on  reimbursement  or  indemnity  for  his  expenses,  as  in  the  employment  of 
a  stenographer,  and  the  like.^^  Illustrative  cases  imder  the  present  law,  not 
already  cited,  will  be  found  in  the  foot-note.** 

(2)  Recoveby  of  DiviDENns  IN  SUCH  oASBs. — ^It  is  the  tmsteei's  duty  to 
recover  a  dividend  that  has  been  paid,  if  a  daim  is  rejected,  or  the  pro- 
portional part,  if  it  is  reduced.  The  statute  is  silent  as  to  how  this  shonld 
be  done.  The  claimant  being  a  party,  it  would  seem  possible  to  reqniro 
him  to  repay  as  a  part  of  the  order  rejecting  or  reducing,  and  then,  at  the 
instance  of  the  trustee,  proceed  in  contempt  if  the  claimant  does  not  obey. 
In  any  event,  the  trustee  can  proceed  by  suit  in  the  proper  court."* 

V.  TIME  LIMITATION  ON  THE  ALLOWANCE  OF  CLAIMS. 

a.  Purpose  and  effect  of  limitation. — (1)  In  geksbal. —  Subsection  n  is  neir 
and  provides  that  daims  cannot  be  proved  against  the  bankrupt  estate  subse- 
quent to  one  year  after  the  adjudication."^    The  purpose  of  the  law  is  to  give 

a  tmstee  petitioner  cannot  be  allowed  to  specu- 
late upon  the  cbauces  of  obtaining  a  favorable 
decision  and  npon  learning  that  the  decision 
win  be  unfavorable  frustrate  the  whole  pur- 
pose of  the  proceeding  by  dismissing  his  pe- 
tition. 

tdl.  See  pp.  607-675,  ante;  also  General  Order 
XXVII. 

29t.  Consult  Section  Sixty-three,  post. 

MS.  Compare  In  re  Little  River  Lumber  Co. 
(D.  C,  Ark.),  8  Am.  B.  U.  eS2,  101  Fed.  668; 
Matter  of  Elk  Valley  Coal  Co.  (D.  C,  Ky.),  81 
Am.  B.  R.  546,  210  Fed.  386;  Matter  of  All  Star 
Feature  Corp.  (D.  C,  N.  Y.),  87  Am.  B.  B.  610, 
232  Fed.  lOOi;  In  re  Troy  Woolen  Co.,  Fed.  Cao. 
14,208. 

294.  General  Order  X. 

286.  In  re  Headley  (D.  C,  Mo.),  8  Am.  B.  B. 
272,  87  Fed.  765;  In  re  Wise.  2  N.  B.  N.  Bep. 
250:  In  re  Smith  (Bef.,  N.  Y.),  2  Am.  B.  B.  64a 

206.  When  creditors  may  he  required  to  re- 
fund dividends. —  After  an  adjudication  in 
bankruptcy  a  judgment  was  entered  against  the 
bankrupt  in  an  action  pending  in  the  State 
court  at  the  time  the  petition  was  filed.  The 
bankruptcy  court  ordered  that  the  Judgment 
creditors  perfect  an  appeal  within  sixty  days, 
otherwise  the  court  would  not  delay  its  action. 
Ko  appeal  having  been  perfected  within  sixty 
days,  dividends  were  paid  according  to  the 
Judgment  of  the  State  court;  but  thereafter  an 
appeal  was  perfected  and  the  Judgment  re- 
versed. It  was  held  that  the  Judgment  cred- 
itor, not  having  appealed  within  the  time  fixed. 
must  refund  the  dividends  received  prior  to  the 
reversal  of  bis  Judgment  on  the  ground  that 
having  waived  the  condition  as  to  time  reopened 
and  litigation  they  should  abide  the  final  re« 
suit  Nelson  t.  Heckschcr  (C.  C.  A.,  4th  Clr.), 
^  Am.  B.  R.  514,  219  Fed.  670. 

287.  In  re  Stein  (D.  C,  Ind.),  1  Am.  B.  B. 
662,  94  Fed.  124;  Bray  T.  Cobb  (D.  C,  N.  Car.), 
8  Am.  B.  R.  788.  100  Fed.  270;  In  re  Shaffer  (D. 
C,  N.  Car.),  4  Am.  B.  R.  728,  104  Fed.  982;  In  re 
Rhodes  (D.  C,  Pa.),  6  Am.  B.  B.  197.  106  Fed. 


231;  In  re  Leibowlti  <D.  C.  Tex.).  6  Am.  B.  B« 
268,  106  Fed.  617.  Mote  also  HntehinsoD  ▼. 
Otis  (C.  C.  A..  1st  Or.),  8  Am.  B.  B.  382.  US 
Fed.  937 :  In  re  Moeblus  (D.  C,  Pa.)»  8  Am.  & 
R.  690,  116  Fed.  47;  In  re  Hawk  (C.  C  A,  Stk 
Cir).  8  Am.  B.  R.  71.  U4  Fed.  916;  In  re  Roses- 
berg  (D.  C,  Pa.),  16  Am.  B.  R.  465.  144  Fed. 
442;  Stelnhardt  T.  Mat.  Park  Bank.  19  Am.  a 
R.  72,  120  N.  Y.  App.  Div.  256,  106M.  Y.  Sapp. 

28,  revg.  18  Am.  B.  R.  86;  Cartwright  v.  Wesc 
(Ala.  Sup.  Ct),  26  Am.  B.  R.  831.  65  So.  917, 
citing  Collier  on  Bankruptcy  (8tb  ed.),  pp.  612. 
613.  As  to  expiration  of  year,  aee  In  re  09- 
operative  Knitting  Mills  (D.  C.  N.  T.).  30  Asi. 
B.  B.  181.  202  Fed.  1016. 

Bffect  of  snbseetloB.— This  snbdivlslOB. 
**  while  providing  that  no  claim  ehall  be  proved 
subsequent  to  one  year  after  the  adjudicatloB, 
provides  by  Implication  and  effect  that  tsy 
claim  may  be  proved  within  one  year  after  the 
adjudication."  (Opinion  of  referee.)  Matter  of 
Bell  Piano  Co.  (D.  C.  N.  Y.),  IS  Am.  B.  B.  181 
156  Fed.  272. 

Where  over  two  years  and  six  months  after 
the  adjudication  In  bankruptcy  of  one  of  sev- 
eral  persona  who  had  signed  a  written  agree- 
ment to  Jointly  guarantee  the  payment  of  noM. 
claims  were  filed  by  the  other  guarantors  tor 
the  bankrupt's  proportionate  liability  which  M 
been  paid  by  them,  said  claims  should  be  dis- 
missed. Matter  of  Bdelen  (D.  C,  Ky.).  4D  Asi. 
B.  R.  834,  248  Fed.  680.  _. 

Bffect  of  order  dlsmtssfag  tavelwaMr  9f>>* 
tlon  after  Adjudication.— Where  an  adJndK^- 
tlon  was  made  on  January  7.  1919.  and  the  m- 
Judication  vacated  by  an  order  granted  ^"'.J' 
1919,  which  order  was  vacated  on  November  » 
1919,  and  the  order  of  adjudication  and  tse  le- 
celver  reinstated,  it  would  seem  that  the  r»5 
would  not  expire  until  a  year  from  Notemoff 

29,  1919,  or  in  any  event  that  the  time  non 
April  8,  1919.  to  November  29.  1W9.  riiojW  g 
deducted.  Matter  of  Malkan  (D.  C  N.  i.).  • 
Am.  B.  R.  86,  266  Fed.  867. 
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to  each  and  every  creditor  one  year  after  adjudication  in  which  to  prove  and 
£Ie  his  claim.  It  is  optional  with  him  to  do  so  or  not  This  provision  is 
intended  for  the  benefit  of  creditors  who  file  their  proofs  of  claim  promptly 
and  to  give  them  the  benefit  of  their  own  diligence.  It  was  also  intended  to 
facilitate  the  administration  and  settlement  of  the  assets  of  bankrupts.^^ 
The  authorities  hold  that  the  language  of  this  subsection  is  more  than  a 
limitation  of  time  and  is  an  absolute  prohibiticm.'^  But  this  prohibition  is 
not  binding  on  the  United  States."^  If  an  appeal  is  brought  from  the  order 
of  adjudication  it  has  been  hdd  that  the  time  begins  to  run  from  the  date 
of  the  dismissal  of  the  appeaL^^ 

(2)  Application  of  LiinrATiON. — It  has  no  application  to  an  adverse 
daim  of  title  to  properly  in  the  possession  of  a  trustee;  such  a  claim  is  not  a 
debt  of  the  bankrupt  or  his  estate.*^  Nor  does  it  apply  to  a  controversy  arising 
between  an  assignee  of  a  proven  claim  and  the  assignor.*^  The  limitation 
was  not  intended  to  apply  to  a  claim  arising  after  the  bankruptcy  proceedings 
were  instituted,  as  part  of  the  cost  of  administration.*^  The  requirement 
is  in  line  with  the  policjr  of  the  statute  to  compel  rapidity  of  administration, 
and  is  applicable  where  a  composition  has  been  effected.  The  section  only 
applies  to  claims  sought  to  be  asserted  in  bankruptcy;  it  would  not  prevent 


''No  statutory  right  to  file  a  proof  of 
olaim  Bubaequent  to  tiie  expiration  of  a  year 
after  adjudication  ezifttB."  Matter  of  Ingalla 
Bros.  (C.  C.  A.,  2d  Cir.),  13  Am.  6.  R.  612, 
137  Fed.  517.  The  court  has  no  discretionary 
power  to  permit  the  filing  and  proof  of  a 
claim  after  the  expiration  of  the  statutory 
period.  In  re  Sanderson  (D.  C,  Vt.),  20 
Am.  B.  R.  396»  160  Fed.  278. 

An  application  by  creditors  who  were 
neither  deprived  of  an  opportunity  to  as- 
certain the  value  of  the  assets  and  whether 
or  not  property  had  been  concealed  or  other-* 
wise  improperly  disposed  of,  nor  prevented 
from  filing  theur  claims  in  time,  for  leave  to 
file  and  prove  claims,  will  be  denied,  where, 
after  the  expiration  of  a  year  following  ad* 
Judication,  it  is  discerned  that  assets  sched- 
uled and  stated  to  be  of  no  value  are  valu- 
able. In  re  Peck  (D.  C,  N.  Y.),  20  Am.  B. 
R.  629,  161  Fed.  762. 

2S8.  In  re  Peck  (D.  C,  N.  Y.),  20  Am.  B. 
R.  629,  161  Fed.  762,  affd.  21  Am.  B.  R. 
707.  168  Fed.  48. 

299.  Matter  of  Bfmberir  (D.  C.  N.  Y.).  0  Am. 
B.  R.  OOL  121  Fed.  942;  Hatter  of  BIckmore 
Shoe  Co.  (D.  C,  6a.),  45  Am.  B.  R.  24,  263  Fed. 
926L 

Sztenslon  of  time.— f  57d,  requiring  claims 
to  be  proved  within  one  year  from  adjudication. 
Is  prohibitory  and  leaves  the  court  no  dlacre- 
tion  to  extent  the  time.  Hence,  a  creditor  who 
hae  failed  to  prove  a  scheduled  claim  within 
the  period  required  Is  not  entitled  to  have  his 
claim  allowed  againit  the  objection  of  the  bank- 
rupt out  of  moneys  deposited  by  the  bankrupt 
for  the  purposes  of  a  composition,  although  such 
deposit  is  sufficient.  Matter  of  Blond  (D.  C, 
Kass.),  84  Am.  B.  R.  193,  188  Fed.  452. 

800.  In  re  Stover  (D.  C,  Pa.),  11  Am.  B.  R. 
845,  127  Fed.  894;  United  States  v.  Birmingham 
Trust  &  Savings  Co.  (C.  C.  A.,  6th  Cir.),  43  Am. 
a  R.  430.  258  Fed.  562.  

801.  Tn  re  Lee  (D.  C,  Pa.),  22  Am.  B.  R.  82a 
271  Fed.  206. 


SOS.  Nanman  Co.  v.  Bradahaw  (O.  C.  A., 
8th  Cir.),  27  Am.  B.  R.  565,  193  Fed.  350. 

803.  Matter  of  Breakwater  Co.  (D.  C,  Pa.), 
86  Am.  B.  R.  752. 

804.  Matter  of  Green  (D.  C,  Pa.),  86  Am. 
B.  R.  188,  231  Fed.  253. 

806.  In  re  Brown  (D.  C,  Colo.),  10  Am. 

B.  R.  688,  123  Fed.  886;  Matter  of  BIckmore 
Shoe  Co.  (D.  C,  6a.),  46  Am.  B.  B.  24,  263  Fed. 
926.  Contra.  Matter  of  Aarons  (D.  C,  N.  J.), 
40  Am.  B.  R.  229,  243  Fed.  634. 

WhMw  m  eonipesltloii  Is  effected  a  bankrupt 
may  be  heard  to  object  to  the  allowance  of  the 
claim  offered  for  proof  after  the  expiration  of 
the  year,  although  he  in  good  faith  omitted  it 
from  his  schedules.  In  re  Lane  (D.  C.  Mass.), 
11  Am.  B.  R.  136.  125  Fed.  772.  But  it  was 
doubted  in  In  re  Fox  (Ref..  Ohio),  6  Am.  B.  R. 
626,  whether  the  year's  limitation  for  proving 
claims  against  bankrupt  estates,  laid  down  in 
section  67-n,  had  any  application  to  com- 
position cases.  In  the  case  of  In  re  French 
(D.  C,  Mass.),  25  Am.  B.  R.  77.  181  Fed. 
683,  it  was  held  that  in  proceedings  for  the  con- 
firmation of  a  composition  the  bankrupt 
has  the  right  to  appear  in  opposition  to  the 
allowance  of  claims  which,  although  sched- 
uled, had  not  been  filed  within  the  year  and 
he  would  have  this  right  even  if  he  had  in« 
advertently  omitted  such  claims  from  his 
schedules;  claims  which  have  not  been  filed 
within  one  year  after  adjudication  are  not 
only  barred  from  allowance  in  bankruptcy 
proceedings  but  lose  all  standing  before  the 
court  for  the  purpose  of  composition. 

When  an  estate  is  to  be  administered  it  is 
necessary  to  put  a  time  limit  to  the  proving 
of  claims,  because  the  rate  of  dividend  de- 
pends upon  what  claims  are  proven,  but  this 
is  not  so  in  a  composition  because  the  divi- 
dend is  necessarily  fixed  by  the  bankrupt 
upon  the  schedules  alone.  Matter  of  Atlantic 
Construction  Co.  (D.  C,  N.  T.),  35  Am.  B. 
R.  838,  828  Fed.  571. 
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the  creditor  from  setting  up  his  claim,  which  had  not  be^ti  pieeented  within 
the  year,  as  a  defense  in  an  action  brought  against  him  by  die  troBtee.'^ 

(3)  FiIaBD  with  eefebeb. —  The  word  "proved"  must  be  read  to  include 
filing  the  claim  with  the  referee;  consequently  no  claim  can  be  allowed  against 
the  baiikirupt  estate  unless  it  has  not  only  been  filed  but  also  filed  witii  the 
referee  within  one  year  after  the  date  of  the  adjudication.'*'^  It  is  not  suffi- 
cient that  a  sworn  statement  of  the  claim  be  made  within  the  time  limitation, 
but  such  sworn  statement  must  be  filed  or  presented  in  some  form  in  the  bank- 
ruptcy proceeding  to  prevent  such  claim  from  being  barred  by  the  statute''^ 

(4)  Peesentation  to  trustee. —  Where  a  claim  is  duly  presented  to  the 
trustee  within  the  year,  it  is  a  sufficient  compliance  with  the  requirement  of 
the  statute,  although  not  delivered  to  the  referee  until  after  that  time.'"* 

(5)  Presentation  of  facts  showing  claim. —  It  has  been  held  that  a 
presentation  of  facts  before  the  court  establishing  the  existence  of  a  valid  claun 
against  the  bankrupt  estate  is  a  sufficient  compliance  with  the  Tequiremeot 
that  a  claim  must  be  filed  within  one  year  after  the  adiudication.  ** 


806.  Norfolk  ft  W.  R.  Co.  v.  Graham  (0. 
C.  A.,  4tli  Cir.),  Id  Am.  B.  R.  610,  145  Fed. 
809. 

307.  Matter  of  PettingiU  €0.  (Ref.,  Mass.), 
14  Am.  B.  R.  763. 

308.  In  re  French  (D.  C,  Mass.),  26  Am. 
B.  R.  77,  181  Fed.  683. 

309.  Orcutt  Co.  ▼.  Green,  204  U.  S.  96,  17 
Am.  B.  R.  72,  revg.  13  Anr.  B.  R.  612  (euh 
nom»  Matter  of  IngaUs  Bros.),  see  In  re 
Co-operative  Knitting  Mills  (D.  C,  N.  Y.), 
80  Am.  B.  R.  181,  202  Fed.  1016. 

Presentation  of  claim  to  trustee. —  In  the 
case  of  Orcutt  Co.  v.  Green,  204  U.  S.  96, 
17  Am.  B.  R,  72,  revg.  13  Am.  B.  R.  612 
{sub  nom.  Matter  of  Ingalls  Bros.),  the 
court  said:  "General  Order  XXI  provides 
that  '  proofs  of  debt  received  by  any  trustee 
shall  he  delivered  to  the  referee  to  whom 
the  cause  is  referred.'  There  is  nothing  in 
that  provision  inconsistent  with  or  opposed 
to  anything  stated  in  the  bankruptcy  law 
upon  the  subject  and  we  must  therefore 
take  the  statute  and  the  order  and  read 
them  together,  the  order  being  simply  some- 
what of  an  amplification  of  the  law  with 
respect  to  procedure,  but  nothing  which  can 
be  construed  as  beyond  the  powers  granted 
to  the  court  by  virtue  of  the  law  itself. 
The  question  is  not  wliether  any  one  but  the 
court  or  referee  can  pass  upon  a  claim  and 
allow  it  or  disallow  it.  Tliat  must  be  done 
by  the  court  or  referee,  but  it  is  simply 
■whether  a  delivery  of  a  claim  properly 
proved  to  the  trustee  is  a  suflTicient  filing. 
The  law  provides  (subsection  c  of  section 
67)  that  a  claim  after  being  proved  may,  for 
the  purpose  of  allowance,  be  filed  by  the 
claimants  in  the  court  where  the  proceedings 
are  pending,  or  before  the  referee  if  a  cause 
lijis  been  referred;  but  that  does  not  pro- 
hibit their  being  filed  somewhere  else  prior 
to  their  allowance  and  the  order  in  bank- 
ruptcy in  substance  provides  that  they  may 
be  filed  after  being  proved  with  the  trustee. 
6uch  order  is  equivalent  to  saying  that 
proofs  of  debt  or  claim  may  be  received  by 


the  trustee.  When  they  are  so  reeeived  by 
him  they  are  in  legal  effect  received  by  the 
court,  whose  official  the  trustee  is.  Hvhng 
been  received  by  the  trustee  under  authoritv 
of  law,  the  proofs  of  debt  are  thereby  saft- 
dently  filed  so  far  as  creditors  are  conoeraed 
and  it  is  the  duty  of  the  trustee  to  delxrer 
them  to  the  referee.  If  a  trustee  inadvert- 
ently  neglects  to  perform  that  duty  it  is  tlie 
neglect  of  an  officer  of  the  court  and  the 
creditors  are  in  no  way  responsible  there- 
for. The  presentation  and  filing  having  beai 
made  within  the  time  provided  for  and  witii 
one  of  the  proper  officers,  his  failure  to  de- 
liver to  the  reteree  cannot  be  held  to  be  a 
failure  on  the  part  of  the  creditor  to  prop- 
erly file  his  proofs."  In  the  case  of  Matter 
of  Eessler  (C.  C.  A.,  2d  dr.),  26  Am.  B.  R. 
612,  184  Fed.  61,  it  was  held  that  where  a 
proof  of  claim  against  a  bankrupt  estate  has 
been  delivered  to  its  trustee,  the  daim  is 
sufficiently  filed  and  it  is  the  duty  of  the 
trustee  to  deliver  it  to  the  referee. 

310.  Presentation  of  facts  showing  mdeM- 
edness.— In  re  Strobel    (D.  C,  N.  Y.),  20 
Am.  B.  R.  884,  163  Fed.  787;   In  re  Roeher 
(C.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  464.  127 
Fed.  122,  in  which  case  a  document  inarti- 
ficially  ^awn  setting  forth  the  amonnt  duf 
and   claiming   a  lien   on   a   certain  speeiil 
fund  due  the  bankrupt  was  considered  a  pro'^f 
of  claim;  In  re  Standard  Telephone  ft  tAec 
trie  Co.    (D.  C,  Wis.),  26  Am.  B.  R.  Ml, 
186  Fed«  686,  in  which  case  the  claimant  «as 
the  holder  of  certain  bonds  secured  by  mort- 
gage given  by  the  bankrupt  campany  aod 
covering    all    its    property;    the   mort|rip^ 
filed  a  petition  before  the  referee  setting  up 
a  mortgage  and  praying  that  it  he  declared 
a  first  lien  upon  the  property  of  the  huk- 
nipt;   issue  was  joined  on  the  petitian  sad 
at  a  hearing  before  the  referee  the  bonds  were 
put  in  evidence;  the  referee  found  thut  the 
mortgage  was  void,  but  it  was  held  that  tbe 
facts  presented  established   a  bona  f^  ^ 
debtedness  and  was  sufficient  as  a  proof  « 
claim. 
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(6)  EzoEPTiONS  TO  BEQUiBEMENTS. — An  exception  seems  to  be  made  in 
favor  of  tax  claims,  which  need  not  even  be  filed,"*  and  where  the  administra- 
tion was  halted  by  an  adjustment  out  of  court,  sufficient  money  being  deposited 
to  pay  all  claimants.'^  Other  exceptions  are  made  by  the  language  of  the 
subsection,  as  where  the  claimant  is  an  infant  or  insane. 

b.  Claimi  against  property. —  The  presentation  of  claims  against  specific 
property  in  the  possession  of  the  trustee  is  on  a  different  basis,  as  to  time  limi- 
tation, than  the  allowance  of  claims  against  the  estate,  upon  which  dividends 
are  to  be  awarded.  In  such  a  case  the  court  may,  for  the  prompt  administra- 
tion of  the  estate,  require  such  claims  to  be  presented  within  a  reasonable 
time,  to  be  fixed  by  order,  or  thereafter  to  be  barred.'"  The  court  may  do 
this  in  the  exercise  of  its  equity  jurisdiction,  which  includes  the  power  to 
limit  the  time  within  which  a  remedy  may  be  pursued,  and  to  refuse  relief 
where  by  laches  the  claimant  has  unduly  delayed  the  prosecution  of  his  claim.*** 

c.  Liquidated  by  litigation. —  (1)  In  oeiteral. —  The  subsection  makes  an 
express  exception  in  the  case  of  claims  "liquidated  by  litigation."*"    It  has 


SIX.  In  re  Cleanfast  Hosiery  Co.  (Ref., 
N.  Y.),  4  Am.  B.  R.  702. 

318.  In  re  Lockwood  ( D.  C,  N.  Y. ) ,  4  Am. 

B.  R.  731,  104  Fed.  794. 

S18.  In  re  Lathrop,  Haakins  &  Co.  (C.  C. 
A.,  2d  Cir.),  34  Am.  B.  R.  789,  223  Fed. 
912;  In  re  Mclntyre  &  Co.  (C.  C.  A.,  2d  Cir.), 
24  Am.  B.  R.  4,  176  Fed.  552;  Pennsylvania 
Steel  Co.  ▼.  New  York  City  Ry.  Co.,  198  Fed. 
721,  741-2;  a.  c.  216  Fed.  458,  472. 

314.  Matter  of  Lathrop,  Haakins  &  Co.  (C. 

C.  A.,  2d  Cir.),  34  Am.  B.  R.  739,  223  Fed. 
912,  in  which  the  order  of  the  conrt  provided 
that  "  all  claimants  who  did  not  file  noti  :e 
of  claim  to  the  said  stock  on  or  before  May 
1,  1910,  should  be  forerer  barred  from  mak- 
ing any  claim  or  asserting  any  title  or  in- 
terest in  or  to  any  of  the  stocks,  bonds  or 
securities  of  this  estate  or  the  proceeds 
thereof,"  and  the  court  said:  "  The  order  did 
not  fix  a  time  for  general  creditors  to  file 
claims  against  the  estate.  That  the  court 
could  not  have  done,  as  the  Bankruptcy  Act 
in  providing  in  section  57,  subdivision  n, 
that  'claims  shall  not  be  proved  against  a 
bankrupt  estate  subsequent  to  one  year  after 
the  adjudication '  plainly  implies  that  credi- 
tors shall  be  entitled  to  file  claims  at  any 
time  within  the  year.  But  the  court  sousht 
by  its  order  to  require  persons  claiming 
stocks  or  bonds  then  in  tne  possession  (» 
the  receiver,  or  which  might  subsequently 
come  into  his  possession  or  into  the  pos- 
session of  the  trustee,  to  give  notice  of  tneir 
claims  within  a  time  specified  or  be  barred 
of  the  right  to  recover  them  from  the  receiver 
or  trustee.  We  are  at  a  loss  to  under- 
stand why  the  authority  of  the  court  to 
make  such  an  order  should  be  denied.  It  is 
said  that  such  an  order  is  in  effect  a  short 
statute  of  limitations,  and  that  as  such 
beyond  the  power  of  the  court  to  establidi. 
In  making  the  order  the  court  was  in  the 
exercise  of  its  equity  jurisdiction.  The 
equity  courts,  in  Jurisdictions  where  the  dis- 


tinction between  law  and  equity  is  main- 
tained, while  not  bound  by  statutes  of  limi- 
tation not  in  totidem  verbis  applicable  to 
equitable  demands  have  nevertheless  from 
the  earliest  times  asserted  the  right  to  adopt 
and  apply  statutes  of  limitation  to  cases 
over  which  their  jurisdiction  was  concurrent 
with  that  of  the  courts  of  law.  And  in 
cases  over  which  the  courts  of  equity  have 
exercised  an  exclusive  jurisdiction  they 
have  acted  upon  the  maximum  vigtlantihua 
non  dormientihus  aequiiaa  auhvenit  and 
recognized  laches  as  a  defense  peculiar  to 
the  chancery  courts  and  refused  to  grant 
relief  to  one  who  has  unduly  delayed  the 
prosecution  of  his  claim:.  And  it  has  also 
been  the  practice  of  equity  courts  in  appoint- 
ing receivers  to  limit  the  time  within  which 
claimants  could  assert  a  claim  against  the 
receivers  so  appointed.  In  the  exercise  of 
the  right  thus  to  limit  rights  of  action  the 
equity  courts  have  not  derived  their  power 
from  any  statute  but  have  exercised  an  in- 
herent power.  It  is  too  late  in  the  history 
of  these  courts  to  challenge  their  right  in 
this  respect." 

815.  See  Am.  Bankr.  Dig.  |  733. 

Liquidation  by  litigation. —  Where  in 
a  litigation  as  to  property  in  possession  of 
the  bankrupt  at  adjudication,  it  is  deter- 
mined, more  than  a  year  thereafter,  that  the 
transaction  ^by  which  delivery  of  the  prop- 
erty was  made  constituted  a  sale  sufficient 
to  pass  the  title,  the  defeated  claimant  may 

Srove  for  purchase  price  as  a  claim  "liqui- 
ated  by  litigation  "  within  this  section.  In 
re  Landis  (D.  C,  Pa.),  19  Am.  B.  R.  420, 
156  Fed.  318.  A  creditor's  claim  under  a 
chattel  mortgage,  recorded  in  the  wrong 
county,  having  been  defeated,  and  his  claim 
of  ownership  of  property  in  possession  of 
the  bankrupt  having  been  determined  against 
him  under  decisions  made  more  than  a  year 
after  his  adjudication  in  bankruptcy,  his 
claims  may  be  allowed  under  this  subdivision. 
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been  held  that  this  exception  should  be  interpreted  as  if  it  read :  ''  If  the  finsl 
judgment  therein  is  rendered  within  thirty  days  before  the  expiration  of  suA 
time  or  at  any  time  thereafter."  ^^  A  final  judgment  establishing  the  amount 
of  a  deibt  or  claim  should  be  framed  in  such  a  limited  form  as  not  to  involve  a 
judgment  in  personam,  but  be  adequate  to  enable  the  creditor  to  reap  the  beofr 
fit  of  a  proof  of  claim.^** 

(2)  What  constttittbs  uriOATioif.— «The  phrase  ''liquidated  by  litigar 
tion ''  is  general,  and  the  object  of  the  exception  which  is  made  to  the  stato- 
tory  limit  of  time  is  plainly  to  allow  the  proof  of  the  claim  after  the  expiration 
of  a  year  by  a  creditor  who  during  that  time  was  engaged  in  litigation  with 
the  bankrupt's  estate  conoeming  its  liability  to  him."^  The  litigation  referred 
to  means  litigation  between  the  claimants  and  the  bankrupt*^ 

(3)  Bbcoveby  of  pbefxsences  ob  smmNG  asibb  ubns  aivd  t&aitbfkbs. — 
A  suit  to  recover  a  preference  is  a  ''  litigation ''  within,  the  meaning  of  this 
dause,  and  after  judgment  against  a  creditor  in  such  suit,  he  may  prove  his 
claim  within  sixty  days  thereafter.'^*  An  agreement  by  a  secured  creditor 
and  trustee  in  bankruptcy  as  to  the  value  of  the  creditor's  security,  made 
pending  a  litigation  in  the  State  courts  in  which  both  were  parties,  constitutes 
a  liquidation  by  litigation.***^  Where  it  is  sought  to  establish  the  validity  of  & 
mortgage  upon  the  bankrupt's  properly  in  a  proceeding  before  the  referee, 


In  re  Stobel  (D.  C.  N.  Y.).  20  Am.  D.  R.,  8S4, 
160  Fed.  916.  As  to  effect  of  portions  of  claim 
being  "liquidated  by  litigation,"  see  In  re  Ven- 
strom  (D.  C,  Wssh.),  30  Am.  D.  B.  569,  206  Fed. 
S25. 

816.  Powell  V.  Learltt  (C.  C.  A..  1st  Clr.),  18 
Am.  B.  R.  10,  150  F^d.  89;  In  re  Keyes  (D.  C, 
Mass.).  20  Am.  B.  R.  183,  ICO  Fed.  768;  Barry  v. 
New  York  Holding  A  Constmctlon  Co.  (Mass. 
Sup.  Jnd.  Ct.),  41  Am.  B.  R.  134.  118  N.  E.  630. 
Compare  Matter  of  Edelen  (D.  C,  Ky.),  40  Am. 
B.  R.  834,  248  Fed.  680. 

Action  to  establish  Talldlty  of  mortgage. — 
Where,  In  an  action  brought  by  a  creditor  in  the 
State  court  to  establish  the  ralidity  of  a  mort- 
gage upon  a  bankrupt's  stock-in-trade,  the  final 
judgment  was  rendered  In  favor  of  the  trustee 
after  the  expiration  of  the  year  subsequent  to 
the  bankrupt's  adiudlcatlon,  declaring  such 
mortgage  to  be  an  Invalid  preference,  the  claim 
of  the  creditor  is  "liquidated  by  litigation" 
within  the  meaning  of  section  67-n,  and  he  Is 
entitled  to  prove  the  same  as  an  unsecnred  debt 
at  any  time  within  sixty  days  of  the  rendition 
of  the  Judgment  In  the  action  in  the  State  court. 
Powell  V.  Leavltt  (C.  C.  A.,  Ist  Clr.),  18  Am.  B. 
R.  10,  150  Fed.  E9.  It  has  been  held,  however, 
that  if  a  secured  creditor  delays  filing  bis  claim 
until  after  the  year  because  the  security  Is  be- 
ing liquidated,  he  loses  all  right  to  file  It.  In 
re  Sampter  (C.  C.  A,  2d  Cir.),  22  Am.  B.  R. 
857,  170  Fed.  938,  96  C.  C.  A.  9a  See  also  In  re 
Baker  Notion  Co.  (D.  C.  N.  Y.),  24  Am,  B.  R. 
808.  180  Fed.  922. 

816*.  Barry  v.  New  York  Holding  A  Construc- 
tion Co.  (Mass.  Sup.  Jud.  Ct),  41  Am.  B.  R.  134, 
lis  N.  E.  639. 

317.  In  re  Noel  (C,  C.  A.,  Ist  Cir.),  18  Am. 
B.  IL  10,  150  Fed.  89,  revg.  18  Am.  B.  R. 
457. 

The  liquidation  intended  is  the  determina- 
tion in  ^e  bankruptcy  court  or  eleewhere  of 
the  amount  or  validity  of  a  claim  deposited 
by  the  trustee,  or,  at  the  time  of  the  bank- 
ruptcy, not  of  such  a  nature  as  to  be  capable 
of  exact  measurement  in  terms  of  dollars. 
Matter  of  Damon  &  Co.  (Itef.,  N.  Y.),  14 
Am.  B.  R.  800;  First  National  Bank  of 
Atlanta  ▼.  Cameron  (C.  C.  A.,  6th  Cir.),  SI 


Am.  B.  R.  200.  As  to  the  meaninsT  of  words 
''liquidated"  by  ''litigation'*  see  the  followloff 
cases:  Hutchinson  t.  Otis  (C.  C  A.,  Ist  Qr.), 
8  Am.  B.  R.  382.  115  Fed.  937,  a.  c  In  Suprente 
Court,  190  U.  S.  652,  10  Am.  B.  R.  133;  Id  n 
Prlndle  Pump  Co.  (Ref.,  N.  Y.).  10  Am.  B,  B. 
406;  In  re  Uertens  (C.  C.  A.,  2d  ar.),  16  Am. 
B.  R.  825.  147  Fed.  177;  In  re  Noel  (C  C.  A. 
1st  Cir.).  IS  Am.  B.  R.  10^  150  Fed.  89;  In  re 
Keyes  (D.  C,  Mass.).  20  Am.  B.  R.  ISS,  1S5.  Itt 
Fed.  763 ;  Matter  of  Bdelen  (D.  C.  Ky.).  40  Aa. 
B.  B.  834,  248  Fed.  5S0;  Barry  t.  New  Tork 
Holding  ft  Cbnstrnctlon  Co.  (Mass.  Sap.  Jsd. 
Ct),  41  Am.  B.  R.  134,  118  N.  B.  e39:  Moore  t. 
Simms  <C.  C.  A.,  6th  Cir.),  44  Am.  B.  R.  !»,  257 
Fed.  640.  A  claim  for  a  deficiency  arlsinf  upos 
the  foreclosure  of  a  mortgage  wltbln  s  yetr 
After  the  mortgagor's  adjudication  is  not  pro?- 
able  after  the  expiration  of  that  period.  la  rt 
Sampter  (C.  C.  A.,  2d  dr.),  22  Am.  R  R.  ST. 

170  Fed.  038. 

S18.  In  re  Thompson's  Sons  (D.  C.,  Pa.).  10 
Am.  B.  R.  5S1,  123  Fed.  174,  holding  that  whert 
the  amount  of  the  bankrupt's  debt  is  uot  in 
controversy,  the  fact  that  litigation  ensues  be- 
tween the  creditor  and  the  surety  of  the  baak- 
rupt  to  determine  the  surety's  liability  does  not 
make  the  claim  of  the  surety  against  the  bank- 
rupt  estate  one  ''liquidated  by  litigation;'*  In 
re  Pittsburg  Industrial  Iron  Works  (Bet.  PtX 
22  Am.  B.  R.  851;  In  re  Daniel  (Ref.  Tex.).  20 
Am.  B.  R.  284,  holding  that  where  the  llti]P- 
tion  was  as  between  the  claimant  and  third  par- 
ties as  to  securities  held  by  the  claimant  It  wts 
no  a  "liquidation  by  litigation,"  so  as  to 
permit  proof  by  the  claimant  after  his  cla|n 
to  the  securities  had  been  decided,  in  p^^, 
adversely  thereto. 

319.  In  re  Cbventry-Evana  PumHnre  O* 
(D.  C,  N.  Y.),  22  Am.  B.  K.  623,  171  Fei 
673.  See  also  In  re  Lange  Co.  (D.  a,  Ia.)» 
22  Am.  B.  R.  414»  170  Fed.  114;  Matter  ef 
GUiill  (D.  €.,  Ohio),  30  Am.  B.  R.  794;  Mit^ 
ter  of  BergdoU  Motor  Co.  (D.  C.»  Pi^)>  ^ 
Am.  B.  B.  266,  230  Fed.  248. 

SSO.  First  National  Bank  of  Atlaato  ?. 
Cameron  (C.  C.  A.,  6tli  Cir.),  31  An  &  ^ 
696,  200  Fed.  611. 
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And  it  is  decided  by  the  leferee  that  such  mortgage  is  void,  the  decision 
is  a  process  of  ^'liquidation,'^  so  as  to  authorize  the  filing  by  the  mortgagee 
of  a  claim  as  an  unsecured  creditor  within  sixty  days  after  the  question 
was  determined.*^^  The  provision  applies  to  a  case  where  a  creditor  has 
claimed  to  hold  a  security  and  has  litigated  that  question  and  been  defeated ; 
in  such  a  case  the  creditor  may  thereafter  prove  as  a  general  creditor.*^ 

(4)  Limitation  as  to  timb. — The  words  "such  time"  refer  to  the  one 
year  after  or  following  adjudication.'^  If  the  final  judgment  is  rendered 
more  than  thirty  days  before  the  expiration  of  the  period  of  one  year  after 
the  adjudication,  the  claim  of  the  creditor  will  be  barred  unless  he  files  the 
same  prior  to  the  expiration  of  the  year.*^  If  final  judgment  in  the  liti- 
gation was  rendered  within  the  period  of  thirty  days  before  the  expiration 
of  the  year,  the  claim  must  be  filed  within  sixty  days  after  the  rendition  of 
the  judgment**^ 

d.  Proof  after  ^q^iration  of  year.— -A  claim  may  be  offered  for  proof  after 
the  expiration  of  the  year  where  the  delay  in  its  presentation  was  caused 
by  the  fraud  of  the  bankrupt  in  so  preparing  his  schedules  as  to  lead  cred^ 
iters  to  believe  that  there  was  practically  no  estate  for  distribution.*^  The 
statute  was  intended  to  affect  the  right  of  a  tardy  creditor  to  prove  in  com- 
petition with  creditors  who  had  been  diligent,  not  the  right  of  a  bankrupt  to 
prevent  the  payment  of  a  creditor  whose  tardiness  had  been  caused  by  the 
bankrupt's  own  fraud."^  But  the  section  must  be  strictly  construed  to  carry 
into  effect  its  evident  purpose.  The  expiration  of  the  year  terminates  the 
jurisdiction  of  the  court  in  respect  to  the  filing  of  claims.***    The  fact  that  liie 


881.  In  re  Standard  Telephone  &  Bleetrio 
Ck).  (D.  C,  Wis.),  26  Am.  B.  R.  601,  186 
Ted,  686. 

888.  Matter  of  Salrator  Brewing  Go.  (B. 
<J.,  N.  Y.),  26  Am,  B.  R.  21,  188  Fed.  622, 
siting  In  re  Keyes  (D.  C,  Mass.),  20  Am. 
B.  R.  183,  160  Fed.  763;  In  re  8trobel  (D. 
€.,  N.  Y.),  20  Am.  B.  R.  884,  163  Fed.  787; 
Keppel  T.  Tiffin  Savings  Bank,  197  U.  S.  866, 
13  Am.  B.  R.  662;  Page  y.  Rogers,  211  U.  S. 
476,  21  Am.  B.  R.  406. 

888.  In  re  Peck    (D.  C,  N.  Y.),  20  Am. 

B.  R.  629,  161  Fed.  762.  See  Matter  of 
Dwnon  A  Co.  (Ref.,  N.  Y.),  14  Am.  B.  R.  800. 

884.  In  re  Sampter  (C.  C.  A.,  2d  Cir.),  22 
Am.  B.  R.  367,  170  Fed.  938,  96  C.  C.  A.  98. 

885.  Additional  sixty  days,  when  to  com- 
mence.—  In  re  Cloyer  Creamery  Ass'n    (C. 

C.  A.,  7th  Cir.),  23  Am.  B.  R.  684,  176  Fed. 
'907,  holding  a  claim  to  be  barred  because  not 
filed  within  sixty  days  after  the  rendition 
of  judgment  in   an  action  brought  in  the 

State  court  liquidating  the  claim.  But  see 
Matter  of  Eldred  (D.  C,  N.  Y.),  19  Am. 
B.  R.  62,  166  Fed.  686,  where  the  court  said: 
^  Claims  shall  not  be  prored  against  a  bank- 
rupt estate  subsequent  to  one  year  after  the 
adjudication  except  in  a  case  of  litigation, 
when  ninety  days  additional  may  possibly  be 
added;  and  in  the  case  of  infancy  or  insanity 
«  creditor  laboring  under  these  disabilities 
without  notice,  may  have  six  months  longer 
within  which  to  file  a  claim."  This  state- 
mem  of  the  court  was  not  essential  to  the 
determination  of  the  question  at  issue  and 


may  not  be  considered  controlling  upon  thia 

Siestion.  The  language  of  the  subsection 
early  indicates  that  the  additional  sixty 
days'  time  begins  to  run  at  the  date  of  the 
rendition  of  the  judgment. 

886.  In  re  Towne  (D.  C,  Mass.),  10  Am. 
B.  R.  284,  122  Fed.  318.  The  construction 
of  section  67 -n  forbidding  proofs  subsequent 
to  one  year  after  adjudication  is  too  nar- 
row. National  Bank  t.  Williams  (C.  0.  A., 
6th  Cir.),  20  Am.  B.  R.  79,  86,  169  Fed.  616. 
Compare  In  re  Peck  (C.  C.  A.,  2d  C^r.),  21 
Am.  B.  R.  707,  168  Fed.  48. 

887.  In  re  Hawk  (C.  C.  A.,  8th  dr.), 
8  Am.  B.  R.  71,  114  Fed.  916;  In  re  Moe- 
biuB  (D.  C,  Pa.),  8  Am.  B.  R.  690,  116  Fed. 
47;  In  re  Leibowitz  (D.  C,  Tex.),  6  Am. 
B.  R.  268,  lOS  Fed.  617;  In  re  Rhodes  (D.  C. 
Pa.),  6  Am.  B.  R.  197,  106  Fed.  231;  In  re 
Shaffer  (D.  C,  N.  Car.),  4  Am.  B.  R.  728, 
104  Fed.  982;  Bray  v.  Cobb  (D.  C,  S.  Car.), 
3  Am.  B.  R.  788,  100  Fed.  270;  Matter  of 
Knosco  (D.  C,  Ohio),  31  Am.  B.  R.  238,  208 
FMl.  201. 

886.  In  re  Knosco  (D.  O.,  Ohio),  31  Am. 
B.  R.  23a,  208  Fed.  201. 

An  unsecnred  claim  filed  more  than  two 
years  after  adjudication  is  too  late  under 
section  67-n  of  the  Bankruptcy  Act,  which 
provides  that  claims  with  certain  exemptions, 
shall  not  be  proved  subsequent  to  one  year 
after  adjudication.  Matter  of  Trion  Manu- 
facturing Co.  (D.  C,  Qa.) ,  ^5  Am.  B.  R.  480, 
224  Fed.  621. 
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bankrupt  has  fraudtdently  concealed  assets  may  not  be  relied  upon  to  extend 
the  time  within  which  claims  may  be  proved.^^  The  period  is  not  enlarged 
or  started  anew  by  the  discovery  of  imschedule  assets.^^  The  time  may  not 
be  extended  where  the  creditor  fails  to  file  proof  of  his  claim  because  actins; 
uader  the  advice  of  counsel  he  believed  that  his  rights  under  an  attachment 
might  be  prejudiced,^^  nor  where  the  delay  was  caused  by  the  creditor's  attranpt 
to  establidi  a  lien  on  the  bankrupt's  property^^^  nor  where  Ibe  creditor's  failnrf^ 
to  make  and  file  his  claim  in  time  was  due  solely  to  accident  and  mistake,^ 
nor  where  the  creditor  claims  he  was  misled  by  the  schedules^  which  stated 
that  a  particular  asset  was  of  little  or  no  valua'^  It  has  be^i  suggested,  how- 
ever, that  the  statute  would  not  run  against  the  claim  of  a  creditor  who  had 
sought  to  maintain  as  valid  an  allied  preferential  payment  but  had  not  sac- 
ceeded.****  Where  a  creditor  has  been  compelled  to  surrender  a  voidable  pref- 
erence he  will  be  permitted  to  prove  his  claim  after  the  expiration  of  a  year.*'* 
The  fact  that  the  creditor  did  not  receive  the  required  notice,  and  within  the 
period  of  one  year  had  no  knowledge  of  the  bankruptcy,  does  not  authorise  a 
proof  of  the  claim  after  the  expiration  of  such  period.'*'     The  filing  of  a 


329.  Effect  of  concealment  of  assets. —  In 

the  case  of  In  re  Meyer  (D.  C,  Or.),  25  Am. 
B.  R.  44,  181  Fed.  004,  the  oourt  said: 
"  Section  57-n  of  the  Bankruptcy  Act  so  far 
as  applicable  here  provides  'that  no  claim 
shall  be  proved  against  a  bankrupt  subse- 
quent to  one  year  after  adjudication.'  The 
provision  has  been  repeatedly  construed  by 
the  courts  and  tiiey  are  practically  agreed 
that  it  is  more  than  a  limitation  and  is 
prohibitory  and  that  the  courts  have  no 
power  or  Secretion  to  extend  the  time  therein 
specified  or  permit  the  proof  of  claims  after 
the  expiration  of  the  year,  even  if  the  claim- 
ant has  been  misled  by  the  fraudulent  eon- 
eealment  of  assets  of  the  bankrupt."  See 
also  In  re  Peck  (C.  O.  A.,  2d  Gir.),  21  Am. 
B.  R.  707,  168  Fed.  48,  98  C.  C.  A,  470 ;  In 
re  Ingalls  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am. 
B.  R.  612,  137  Fed.  617,  70  C.  C.  A.  101 ; 
In  re  Muskoka  Lumber  Co.  (D.  C.,  N.  Y.), 
11  Am.  B.  R  761,  127  Fed.  886;  In  re  Shaf- 
fer (D.  C,  N.  Car.),  4  Am.  B.  R.  728,  104 
FM.  982. 

In  the  case  of  In  re  Paine  (D.  C,  Ky.), 
11  Am.  B.  R.  351,  127  Fed.  246,  the  court 
said :  *'  It  may  well  be  that  Congress  could 
with  wisdom  have  put  into  the  clause  an  ex- 
ception covering  cases  where  there  had  been 
A  fraudulent  concealment  of  assets ;  but  that 
was  a  matter  exclusively  for  Congress  to  de- 
termine and  not  for  the  courts  to  remedy. 
This  court  at  least  assumes  no  power  to  in- 
terpolate an  exception,  and  thus  put  into 
the  statute  what  Congress  declined  to  em- 
brace therein.  The  language  of  the  clause 
is  plain  and  unequivocal.  There  is  no  am^- 
biguity  shout  it  and  it  admits  of  no  construc- 
tion. The  decisions  are  equally  dear  to  the 
effect  that  no  proof  of  debt  can  be  made  after 
the  expiration  of  one  year  after  the  adjudica- 
tion, except  in  those  instances  where  tiie 
period  is  extended  by  the  act  to  not  exceed- 
ing one  year  and  six  montliA.'* 


380.  Chapman  v.  Whitsett  (C.  C.  A.,  3tk 
Cir.),  38  Am.  B.  R.  424,  236  Fed.  873. 

881.  In  re  Baird  &  Co.  (D.  C,  Pa.),  18 
Am.  B.  R.  228,  154  Fed.  215. 

888.  In  re  Noel  (D.  C,  K.  H.),  16  im. 
B.  R.  467,  144  Fed.  439. 

888.  In  re  Sanderson  (D.  C,  Vt),  SO  Am. 
B.  R.  306,  160  Fed.  278. 

884.  In  re  Peck  (C.  C.  A.,  2d  Cir.),  21 
Am.  B.  R.  707,  168  Fed.  48,  affg.  20  An 
B.  R.  029,  161  Fed.  702. 

886.  In  re  Fagan  (D.  C  S.  Car.),  IS  Am. 
B.  R.  520,  140  Fed.  758.  Contra:  in  n* 
Kempter  (D.  C,  la.),  16  Am.  B.  R.  676. 
142  Fed.  210;  Matter  of  Damon  (Ref.,  K. 
Y.),  14  Am.  B.  R,  809. 

886.  In  re  Lange  Co.  (D.  C,  la.),  22  Am. 
B.  R.  414,  170  Fed.  114,  in  which  esse  the 
court  holds  that  the  Supreme  Court  of  tlie 
United  States  does  not  -regard  the  daims 
of  creditors  who  have  hSai  deprived  uf 
merely  voidable  preferences  by  the  ivdgam' 
of  a  court  at  the  suit  of  the  trustee,  tf 
falling  within  the  provisions  of  section  67-i. 
but  as  claims  accruing  under  section  57-g 
at  the  time  the  preference  is  surrendered  or 
the  creditor  is  deprived  thereof  by  the  judg- 
ment of  the  court,  and  that  they  msv  bp 
proved  and  allowed  before  the  nettlemcnt  of 
the  estate. 

Judgment  declaring  payment  veidaUe 
preference. — ^A  creditor  may  offer  a  proof  of 
claim  within  sixty  days  of  a  jndgmmt  d^ 
daring  payment  of  safd  claim  to  be  a  void- 
able preference,  although  more  than  a  jetr 
has  passed  since  the  adjudication.  Matter  of 
Bergdoll  Motor  Co.  (C.  C.  A.,  8d  Cir.),  57 
Am.  B.  R.  501,  233  Fed.  410. 

887.  Hatter  of  Prindle  Pump  Co.  (BfL 
N.  Y.),  10  Am.  B.  R.  406;  In  re  Mn^oka 
Lumber  Co.  (D.  C,  K.  Y.>.  11  Am.  B.  B 
761,  127  Fed.  888. 
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clear  statement  of  the  claim  in  writing,  duly  verified,  within  the  year  is 
sufficient,  even  though  it  may  bo  liquidated  and  allowed  after  that  time.*** 

VL  EFFECT  OF  PROOF  AND  ALLOWANCE. 

a.  In  general. —  Under  the  former  law,  a  creditor  who  proved  his  claim 
could  not  proceed  thereon  in  another  court.^^  This  is  not  the  law  now.  He 
can  proceed,  though  he  will  usually  be  halted  by  a  stay.*^  He  becomes, 
however,  a  party  to  the  bankruptcy  proceeding,  with  all  that  that  condition 
implies.^^  If  his  claim,  voluntarily  filed,  is  disallowed  it  is  a  bar  to  a  suit 
against  the  bankrupt  on  the  same  cause  of  action  in  another  jurisdiction.^^ 
The  action  of  a  referee  in  bankruptcy  in  allowing  a  claim  is  res  adjudicata  aa 
to  all  who  have  been  made  parties  to  the  proceedings  in  the  bankruptcy  court.^' 
But  it  has  been  held  that  a  creditor  who  has  proved  in  bankruptcy  a  claim 
based  on  a  contract  and  has  been  paid  dividends  thereon,  may  proceed  in  a 
State  court  to  recover  in  tort  for  the  balance  due.***  A  reservation,  in  a 
customer's  proof  of  claim,  of  whatever  rights  he  has  against  the  bankrupts  on 
account  of  their  failure  to  return  stock  covered  by  a  receipt,  does  not  preclude 
him  after  discovery  that  his  shares  of  stock  have  been  returned  to  the  trustee, 
from  reclaiming  them  as  his  own.*** 

b.  Waiver  of  lien. —  A  creditor's  lien  may  be  waived  by  the  proof  and 
allowance  of  his  claim.***  How  far  a  proof  of  debt  that  is  not  affected 
by  a  discharge  amounts  to  a  waiver  has  not  yet  been  much  discussed  under  the 
present  law.  Under  former  laws,  proving  for  such  a  debt  did  not  estop  the 
creditor  from  aaserting  it  against  after-acquired  property.**^ 


S38.  In  re  Mertens  (C  C.  A.,  2d  Cir.).  16  Am. 
B.  R.  825.  147  Fed.  177. 

Where  a  wife  succeeds  In  an  action  against 
her  husband  and  his  trustee  In  bankruptcy, 
commenced  within  a  year  after  adjudication, 
her  claim  Is  '*proyen*'  within  the  meaning  of 
the  act.  Buckingham  y.  Estes  (C.  C.  A.,  6th 
Clr.),  12  Am.  B.  R,  182,  128  Fed.  584.' 

889.  Act  of  1867,  |  21 ;  In  re  Heyers,  Fed.  Cas. 
9,518;  Cook  v.  Coyle.  113  Mass.  262. 

840.  In  re  Buchan's  Soap  Corporation  (D.  C. 
N.  Y.).  22  Am.  B.  R.  382,  180  Fed.  1017;  Roth  t. 
Pechin  (Pa.  Sup.  Ct),  41  Am.  B.  R.  845,  103 
Atl.  804. 

841.  Wlswall  ▼.  Campbell,  93  U.  S.  347.  Com- 
pare In  re  Jones,  Fed.  Cas.  7.447;  In  re  Coffey 
(Ref,  N.  Y.),  19  Am.  B.  R.  148;  In  re  Kenyon 
(D.  C,  Ohio),  19  Am.  B.  R.  105.  156  Fed.  863. 
citing  Collier  on  Bankruptcy  (6th  Ed.),  437,  and 
holding  that  a  claimant  may  not  rescind  his 
agreement  after  proof  of  his  claim.  Matter  of 
Kinnane  Co.  (D.  C,  Ohio),  33  Am.  B.  R.  243, 
217  Fed.  488»  citing  Collier  on  Bankruptcy  (10th 
Ed.),  749. 

Election  of  remedies. —  Proof  of  claim  against 
the  bankrupt  bars  the  claimant  from  bringing 
an  action  against  another  party  on  the  ground 
that  the  bankrupt  was  acting  as  agent  of  such 
party  In  Incurring  the  liability.  Com.  Bank, 
etc.  V.  Central  Nat.  Bank  (Mo.  Ct.  of  App.),  41 
4m.  B.  R.  660,  203  8.  W.  662. 

842.  Hagardlne,  etc.,  Co.  v.  Hudson  (C.  C.  A., 
8tb  Cir.),  10  Am.  B.  R.  225,  122  Fed.  282,  affg.  6 
Am.  B.  R.  657;  Elmore,  Quillian  ft  Co.  t. 
Henderson -Mizel]  Mercantile  Co.  (f^up.  C7t.,  Ala.), 
82  Am.  B.  R.  668,  179  Ala.  548.  qnotlng  text  with 
approval. 

843.  Elmore,  Quillian  &  Co.  r.  Henderson- 
Mlzell  Mercantile  Co.  (Sup.  Ct.,  Ala.).  82  Am. 
B.  R.  658.  719  Ala.  548;  Spencer  Commercial 
Club  ▼.  Bartmesn  (Ind.  App.  Ct.),  43  Am.  B.  R. 
569,  128  N.  E.  435. 

844.  Matter  of  Mensln   (C.  C.  A.,  2d  Cir.),  38 


Am.  B.  R.  435,  238  Fed.  773,  revg.  87  Am.  B.  R. 
468,  233  Fed.  333.  And  see  Friend  v.  Talcott 
228  U.  S.  27,  30  Am.  B.  R.  31 ;  Bay  State  Milling 
Co.  V.  Busman  Fener  Co.  (Conn.  Sup,  Ct.  of 
Errors),  39  Am.  B.  R.  132,  100  Atl.  19. 

Effect  on  right  agminst  third  party. —  Pro- 
ceedings  in  bankruptcy  against  a  bankrupt  ten- 
ant In  which  a  landlord  has  filed  a  claim  for 
rent  are  not  a  bar  to  an  action  for  conversion 
in  the  State  court  against  a  purchaser  from  the 
tenant  of  property  on  which  the  landlord  has  a 
lien.  Boles  t.  Missouri  Valley  Elevator  Co. 
(Iowa  Sup.  Ct.),  41  Am.  B.  R.  439,  166  N.  W. 
1057. 

845.  Thomas  v.  Taggart  (Sup.  Ct.),  200  U.  8. 
.185,  19  Am.  B.  R.  710,  affg.  17  Am.  B.  R.  467; 
Matter  of  Berry  &  Co.  (C.  C.  A..  2d  Cir.),  23  Am. 
B.  R.  27,  174  Fed.  409.  holding  that  where  a 
customer  of  a  firm  of  stockbrokers  with  full 
knowledge  of  all  the  facts,  elects  to  prove 
against  their  estate  In  bankruptcy,  for  the 
value  of  corporate  stock  hypothecated  by  them, 
be  cannot  subsequently  claim  the  stock  or  Its 
profits  specifically.  See  also  Matter  of  Kaplan 
V.  Myers  (C.  C.  A.,  3d  Cir.),  39  Am.  B.  R.  367, 
241  Fed.  459. 

846.  A  lien  created  by  the  commencement  of 
a  Judgment  creditor*8  action  within  the  four 
months*  period  to  set  aside  an  alleged  fraudu- 
lent transfer  by  a  bankrupt  is  waived  by  the 
proof  and  allowance  of  the  creditor's  claim 
upon  his  Judgment  In  the  bankruptcy  proceed- 
ing without  a  disclosure  of  the  pendency  of  the 
action.  Dunn  Salmon  Co.  v.  PiUmore,  19  Am. 
B.  R.  172,  56  Mlse.  546,  106  N.  Y.  Supp.  546.  See 
Sessler  t.  Paducah  Distilleries  Co.  (C.  C.  A., 
5th  Cir.),  21  Am.  B.  R.  723,  168  Fed.  44. 

847.  In  re  Robinson,  Fed.  Cas.  11,939;  In  re 
Clews.  Fed.  Cas.  2.891;  McBean  t.  Fox.  1  111. 
App.  177.  The  opposite  was  true  under  the  law 
of  1841.  Chapman  v.  Forsyth.  2  How.  202.  Bee 
also  Clay  v.  Smith,  3  Pet.  411. 


SECTION  FIFTT-EIOHT. 


NOnCB  TO  CREDITORS. 

§  58.  Notice  to  creditors.— a  Creditors  shall  have  at  least  ten  days* 
notice  by  mail,  to  their  respective  addresses  as  they  appear  in  the  list 
of  creditors  of  the  bankrapt,  or  as  afterwards  filed  with  the  papers 
in  the  case  by  the  creditors,  unless  they  waive  notice  in  writing,  of 
(1)  all  examinations  of  the  bankrupt;  (2)  all  hearings  ui>on  applica- 
tions for  the  confirmation  of  compositions;  (3)  all  meetmgs  of 
creditors;  (4)  all  proposed  sales  of  property; (5)  the  declaration  and 
time  of  payment  of  dividends ;  (6)  the  filing  of  the  final  accounts  of 
the  trustee,  and  the  time  when  and  the  place  where  they  will  be 
examined  and  passed  upon;  (7)  the  proposed  compromise  of  any  con- 
troversy; (8)  the  proposed  dismissal  of  the  proceedings,  and  (9)  there 
shall  he  thirty  days*  notice  of  aU  applications  for  the  discharge  of 
bankrupts.^ 

b  Notice  to  creditors  of  the  first  meeting  shall  be  published  at  least 
once  and  may  be  published  such  number  of  additional  times  as  the 
court  may  direct ;  the  last  publcation  shall  be  at  least  one  week  prior  to 
the  date  fixed  for  the  meeting.  Other  notices  may  be  published  as  the 
court  shall  direct 

c  All  notices  shall  be  given  by  the  referee,  unless  otherwise  ordered 
by  the  judge. 


▲mlogoiu  proritioiiB:  In  U.  S.:  Am  to  notioet  of  fin*  niMltiig;  Aet  of  1807,  |  11,  K.  &, 
I  5019;  As  to  notice  of  filing  tnutaa'a  aooount»  Aet  of  1867,  |  28,  R.  S^  I  6086;  As 
to  notice  of  diridends.  Act  of  1867,  |  27,  R.  8.,  |  5102;  Act  of  1841,  |  0;  Aet  of 
1800,  I  29;  Aa  to  notice  of  application  for  dieehaige,  Aet  of  1867,  f  29;  B.  8.,  §  6109; 
Act  of  1841,  I  4;  Aa  to  notice  of  application  for  oonflrmation  of  oompoaitioiu,  B.  &, 
I  610aA;  Aa  to  notice  of  meetings  in  gm&nl,  Aet  of  1867,  |  17,  B.  &,  f  5094. 
In  Eiig.:  Generally  to  different  aectiona,  to  Schednle  I  and  the  General  Snka;  ^m 
is  no  corresponding  sin^e  section  on  notices  in  the  English  act. 

In  Can.:    Act  of  1919,  M  42,  83.  ^    _     ^  ^^  ^   .  .  .•. l 

Cross-references:    To  the  law:    Examinations  of  bankrupts,  how  condocted,  6  7  (9) ;  esaah 

nation  of  bankrupt  and  other  persona,  |  21-a» 

Applications  for  the  confirmation  of  eompoeitioiia  and  hearings  thereon,  6  12-^  «^ 

Discharge  of  bankrupts,  application  for,  and  hearing,  |  14-b. 

Meetings  of  creditors,  first  and  final,  |  55. 

Dividends,  declaration  and  payment,  |  65. 

Final  accounts  of  trustees,  when  made,  {  47-a(8). 

Compromise  and  arbitration  of  oontrorersies,  ||  26,  27,  57-h. 

Sales  of  property  of  bankrupt  by  trustee,  |  70-b. 


^Amendment  of  1010  in  italics. 
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referenoes—  {Continued) 

Dismissal  of  prooeedings,  |  50-g. 

Publication  of  notices,  where  made,  |  28. 
To  the  General  Orders:    Service  of  notices  upon  attorneys  of  creditors,  IV* 

Indemnity  for  expense  of  publishing  or  mailing  notices,  X. 

Application  for  discharge  to  be  heard  by  judge,  XII (3). 

Notice  to  trustee  of  his  appointment^  XVI. 

Sales  of  property,  how  conducted,  XVIII. 

Creditors  may  file  deeignationa  of  places  where  notices  may  be  sent»  XXI  (2). 
To  the  Official  Forms:     Notice  of  first  meeting  of  creditors,  Na  18. 

Notice  to  trustee  of  his  appointment.  No*  24. 

Notice  of  declaration  of  dividend.  No.  41. 

Petition  and  order  for  sale  of  perishable  property.  No.  40. 

Notice  of  petition  for  removal  of  trustee.  No.  63. 

Order  of  notice  on  petition  for  discharge.  No.  67. 

6ee  also  Supplementary  Forms,  poat;  Hagar  and  Alexander's  Bankmptcy  Fornix 
(2ded.). 


SYNOPSIS  OF  SECTION. 

HOTIOB  TO   dUBDITORfl* 

L  Notice  to  Creditors  Generally,  827. 

a.  In  general,  827. 

b.  Noticea  under  rules  and  forme,  828. 

c.  Canetrudum  and  scope  of  section,  828. 

d.  When  notice  not  necessary,  829. 

e.  Combined  notices,  829. 

f .  Effect  of  notice  on  jurisdiction,  830. 

g.  Presumption  that  notice  was  gioen,  830. 

IL  When  Notice  Required,  830. 
a.  In  general,  830 . 
f  b.  Of  examination  of  bankrupt,  830. 

c.  Of  proposed  confirmation  of  composition,  830. 

d.  Of  application  for  discharge  or  reooooMdn  thereof,  831. 

e.  Of  proposed  sales,  831. 

f  .  Of  dedaration  and  paym>ent  of  dividends,  832. 

g.  Of  filing  final  accounts,  833. 
I  KOfa  proposed  compromise  of  a  controversy,  833. 

|i  LQfa  proposed  dismissal  of  a  proceeding,  833. 

t  h  Of  appointment  of  receivers,  834. 

-j  k.  Of  petition  for  attorney*  s  aUowanee,  835. 

1.  Of  filing  voluntary  petition  after  invohmiary  petition,  83S. 
m.  0/  meetings  generally,  835. 

^  m.  Notice  to  Creditcm  by  Publication,  835. 

^,  17.  By  Whom  Notices  Are  Given,  836. 


I.  NOTICE  TO  CREDITORS  GKNERAIXY.  ^^  ^^  ^^^^^ 

a.  In  general. —  The  present  statute  requires  a  notice  to  <swft^^^   %ot««Vi^ 
important  step  in  a  bankrupt  proceeding.     Its  predeceaaot  ^^^   >MKfc 
loose  in  this  r^ard,  notices  being  often  discretionary,     an^V^ 
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[§  6& 


method  subject  to  the  directioa  of  the  court^  The  present  law,  peihaps, 
goes  too  far  the  other  way.  Notices  should  not  contain  the  names  of  the 
creditors  or  the  amounts  of  their  claims,  as  seems  sometimes  to  have  been 
the  practice  under  the  law  of  1867.  Subsection  a  requires  that  the  notice 
given  shall  be  (1)  by  mail,  (2)  at  least  ten  days  before  the  day  set  for  the 
meeting^  and  (3)  addressed  to  the  creditors  at  '^  their  respective  addresses  as 
they  appear  in  ihe  list  of  creditors  ...  or  as  afterwards  filed  with  the 
papers  in  the  case."  The  last  clause  quoted  seems  to  cover  cases  where  a 
creditor's  address  is  changed  during  the  proceeding,  or  is  found  to  have 
been  incorrect  in  the  schedules,  as  well  as  those  where  a  creditor  requires 
a  referee  to  mail  to  a  specified  address.^  Notices  may,  however,  be  waived. 
For  the  first  meeting,  the  addresses  given  in  the  schedule  should  be  used,' 
thereafter,  those  specified  on  the  proof  of  debt,  unless  a  request  giving  a 
specified  address  be  filed  as  provided  in  Greneral  Order  XXI  (2).  fte  suffi- 
ciency of  addresses  given  in  the  schedtdes,  is  discussed  under  section  7  (8), 
and  as  to  the  effect  of  a  failure  to  schedule  properly  under  §  17.  Whether  or 
not  the  use  of  initials  and  the  omission  of  a  street  address  will  make  notices 
to  such  persons  ineffectual  will  almost  invariably  depend  on  extrinsic  cir- 
cumstances.*   The  cases  under  the  former  law  vdll  be  found  of  little  value. 

b.  Notices  under  roles  and  forms. —  The  general  orders  provide  for  notices 
in  certain  cases  and  regulate  the  method  of  service.  Notices  which  are  not 
required  by  the  act  or  the  general  orders  to  be  served  personally  on  the 
party  may  be  served  on  his  attorney.*^  Property  may  be  sold  under  an  order 
of  the  court  with  or  without  notice  to  the  creditors.^  Any  creditor  may  file 
with  the  referee  a  request  that  all  notices  to  which  he  may  be  entitled  Aall 
be  addressed  to  him  at  any  place,  to  be  designated  by  the  post-office  box  or 
street  number,  as  he  may  appoint;  and  thereafter,  and  until  some  other  desig- 
nation shall  be  made  by  such  creditor,  all  notices  shall  be  so  addressed;  and 
in  other  cases  notices  shall  be  addressed  as  specified  in  the  proof  of  debt.^ 
The  official  forms  prescribe  the  form  of  the  notice  of  the  first  meeting,®  and 
of  the  application  for  a  discharge.®  So  also  is  the  form  of  the  notice  to  cred- 
itors of  the  payment  of  a  dividend.*^ 

c.  Construction  and  scope  of  section. —  This  section  should  be  read  and 
construed  together  with  §  59.  The  former  enumerates  the  proceedings,  of 
which  notice  is  to  be  given  to  creditors,  and  prescribes  the  length  of  time 
of  the  notice  and  the  mode  of  giving  it  to  the  creditors,  while  the  latter 
is  particularly  directed  to  the  subject  of  filing  and  dismissing  petitions.*^ 


1.  6*66  "Analogous  Provisions,"  onto. 

S.  Oeneral  Order  XXI  (2). 

8.  In  re  Schiller  (D.  C,  Va.),  2  Am.  B.  K. 
704,  96  Fed.  400. 

Where  addresses  of  creditors  are  unknown. 
—  When  the  bankrupt  gives  a  list  of  credit- 
ors, but  states  that  their  addresses  are  un- 
known, the  referee  should  require  the  ad- 
dresses to  be  furnished,  or  satisfactory  proof 
to  be  made  that  the  same  cannot  be  ascer- 
tained after  due  search  had  been  made.  In 
re  Dvorak  (D.  C,  la,),  6  Am.  B.  K.  68,  107 
Fed.  76. 

4.  Claflin  v.  Wolflf  (N.  J.  Ct.  of  Errors  & 
App.),  38  Am.  B.  R.  862,  96  Atl.  73,  holding 
that  in  the  case  of  a  well  known  business 
firm  which  on  its  business  letter  heads  uses 
initials  and  does  not  give  any  street  address, 
a  notice  to  such  firm  addressed  to  the  city  in 


which  it  transacts  bunness  is  sufficient; 
Kreitlein  v.  Ferger,  238  U.  S.  21,  34  Am.  B. 
K.  862,  59  L.  Ed.  1184,  holding  that  a  sched- 
ule containing  the  address  "Indianapolis, 
Ind.*'  is  prima  facie  sufficient. 

5.  General  Orders  TV. 

6.  General  Orders  AViiI.  See  also  Am. 
B.  K.  Dig.  {  59&.  Compare,  post,  this  sec- 
tion, "Of  proposed  sales j"   p.   831 

7.  General  Orders  XXI  (2). 

8.  Official  Form"  No.  18. 

9.  Form  No.  57.  Additional  Forms  for 
other  necessary  notices  will  be  found  in 
"  Oupplementaiy  Forms,'*  post;  and  see 
Hagar  &  Alexander's  Bankruptcy  Forms  (2d 
Ed.). 

10.  Official  Form  No.  41. 

11.  Matter  of  Levi  A  Klauber  (C.  C.  A., 
2d  Cir.),  15  Am.  B.  R.  294,  142  Fed.  962. 
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d.  When  notice  not  necenary. — A  notice  of  a  meeting  of  creditors  is  not 
neoessaiy  where  the  referee  is  the  sole  judge  and  acts  independently  of  the 
creditors;  unless,  of  course,  required  by  subsection  a.  Neither  is  it  essen- 
tial, where,  though  similar  to  or  the  negative  of  a  meeting  of  which  notice  is 
necessary,  the  statute  does  not  specifically  require  it.  Thus,  a  ten-day  notice 
need  not  be  given  of  the  appointment  of  a  special  referee,^  or  of  a 
receiver,^  or  of  examinations  before  the  first  meeting,*^  or  of  a  trial  on  a  con- 
tested claim,^*  or  of  sales  of  perishable  property,"  or  of  the  hearing  of  excep- 
tions to  the  trustee's  report  on  exemptions,"  or  of  many  other  minor  steps  in  a 
proceeding.*®  Indeed,  no  notice  whatever  need  be  given  in  some  of  them. 
Where  possible,  however,  the  ten-day  notice  by  mail  should  always  be  given, 
unless  otherwise  prescribed  by  the  general  orders  or  local  rules.  Such  is  the 
policy  of  the  law.  Congress  has  made  no  provision  for  giving  notice  to  cred- 
itors of  the  institution  of  involuntary  proceedings,  other  than  that  which 
results  by  operation  of  law  from  the  filing  of  the  petition,^  but  it  is  as  true  of 
the  present  law  as  it  was  of  the  act  of  1867  that  the  filing  of  a  petition  is  a 
caveat  to  all  the  world  and  in  effect  an  attachment  and  injunction.^ 

e.  Combined  notices. —  Form  No.  18,  itself,  is  a  combined  notice — of  the 
first  meeting  and  of  the  examination  of  the  bankrupt.  It  is  possible  also  to 
notify  creditors  in  one  notice,  say,  of  (1)  a  proposed  compromise,  (2)  a  pro- 
posed sale  to  be  followed,  without  objection,  by  a  public  auction  forthwith, 
(3)  the  declaration  and  (4)  the  payment  of  a  final  dividend,  and  (5)  a 
final  meeting  to  pass  on  the  trustee's  account.^  Notices  should  be  combined 
and  meetings  consolidated,  where  possible.^ 


1».  Bray  v.  Cobb  (D.  C,  N.  Car.),  1  Am. 
B.  R.  163,  91  Fed.  102. 

IS.  In  re  Abrahamaon  (Ref.,  N.  Y.),  1  Am. 
B.  R.  44. 

14.  Id. 

15.  Bankr.  Act,  §  67-k. 

16.  General  Order  XVIII  (3).  See  alao 
Am.  B.  R.  Dig.  f  595. 

17.  General  Order  XVII. 

IS.  In  re  Stotts  (D.  C,  la.),  1  Am.  B.  R. 
641,  93  Fed.  438,  holding  that  where  an  attor- 
ney is  employed  by  the  trustee  of  a  bankrupt, 
an  allowance  for  such  services  may  be  made 
by  the  referee  without  notice  to  the  creditors. 

19.  Matter  of  Zotti  (Ref.,  N.  Y.),  23  Am. 
B.  R.  601,  holding  that  the  filing  of  the  peti- 
tion was  a  command  to  aU  having  possession 
of  property  which  the  bankrupt  at  that  mo- 
mnnt  owned,  to  hold  the  same  subject  to  the 
orders  of  the  court.  The  '*  rem  "  was  reached 
by  the  filing  of  the  petition^  no  matter  where 
it  was. 

Oral  notice  to  a  sheriff  that  a  petition  in 
bankruptcy  has  lieen  filed  against  a  debtor 
whose  property  has  been  attached  and  no- 
tice of  the  appointment  of  a  receiver  in  bank- 
ruptcy, and  the  issuance  of  a  restraining 
order  is  sufficient,  and  he  thereafter  deals 
with  the  property  at  his  peril.  Matter  of 
Lufty  (D.  C,  N.  Y.),  19  Am.  B.  R.  614,  156 
Fed.  873. 

Constructive  notice. —  Notice  of  facts 
which  would  incite  a  person  of  reasonable 


prudence  to  an  inquiry  under  similar  oir- 
cumstances  is  notice  of  all  the  facts  which 
a  reasonably  diligent  inquiry  would  develop. 
Coder  v.  McPherson  (C.  C.  A.,  8th  Cir.),  18* 
Am.  B.  R.  623,  152  Fed.  951. 

90.  Mueller  v.  Nugent,  184  U.  S.  1,  14,  7 
Am.  B.  R.  224,  269 ;  Bailey  v.  Baker  Ice  Ma- 
chine Co.,  239  U.  S.  268,  35  Am.  B.  R.  814 ; 
State  Bank  of  Chicago  v.  Cox  (C.  C.  A.,  7th 
Cir.),  16  Am.  B.  R.  32,  143  Fed.  91;  Matter 
of  Pittsburg-Big  Muddy  Coal  Co.  (C.  C.  A., 
7th  Cir.),  32  Am.  B.  R.  452,  215  Fed.  703; 
Clay  V.  Waters  (0.  C.  A.,  8th  Cir.),  24  Am. 

B.  R.  293,  178  Fed.  385;  In  re  Billings   (D. 

C,  Ala.),  17  Am.  B.  R.  80,  145  Fed.  395; 
Matter  of  Schon  (D.  C,  Conn.),  32  Am.  B. 
R.  494,  213  Fed.  514;  In  re  Brealauer  (D.  C, 
N.  Y.),  10  Am.  B.  R.  33,  121  Fed.  910;  In 
re  Mertens  {T>,  C,  N.  Y.),  12  Am.  B.  R.  699, 
131  Fed.  507;  In  re  Donnelly  (D.  C,  Ohio), 
26  Am.  B.  R.  304,  188  Fed.  1001.  See  also 
Am.  B.  R.  Dig.  §  236. 

SI.  For  one  of  these  notices,  see  ''  Supple- 
mentary Forms,"  post;  Hagar  and  Alexan- 
der's Bankruptcy  Forms  (2d  Ed.). 

SS.  Justice  Brown  said  in  In  re  Price  (D. 
C,  N.  Y.),  1  Am.  B.  R.  419,  91  Fed.  636, 
that  ''Hereafter  the  published  and  mailed 
notices  of  applications  for  a  discharge  should 
contain  a  notice  of  examination  of  the  debtor 
to  avoid  the  necessity  of  further  notice  to 
all  creditors  in  case  such  an  exammation  is 
allowed. 
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f.  Effect  of  notice  on  jurisdiction. —  The  filing  of  the  petition  gives  juria- 
diction,  both  in  rem  and  in  personam.^  Failure  to  receive  the  notice  is, 
therefore,  not  an  objection  to  the  r^ularity  of  the  proceeding.**  The 
important  fact  under  the  present  law  is:  was  the  debt  duly  scheduieA* 
If  so,  there  seems  to  be  jurisdiction  of  the  creditor,  even  without  notice: 
Illustrative  cases  under  the  former  law  will  be  found  in  the  foot-note." 

g.  Presumption  that  notice  was  given. —  It  is  made  by  subsection  c  the  official 
duty  of  a  referee  to  give  the  notices  prescribed  by  the  section.  It  will  be  pre- 
sumed, nothing  appearing  to  the  contrary,  that  the  officer  has  properly  and 
legally  performed  the  duty  devolved  upon  him.^  As  for  instance,  it  has  been 
held,  authoritatively,  that  an  order  of  discharge  will  be  presumed  to  be  based 
on  sufficient  notice  to  creditors,  and  that  the  introduction  of  the  order  casts 
a  burden  upon  a  creditor  attacking  it  to  show  that  there  was  absence  of  notice 
or  other  statutory  cause  affecting  the  validity  of  the  order.^  Where  the 
record  shows  that  notices  were  served  as  provided  by  law,  it  is  not  sufficient  to 
assert  merely  that  the  notices  were  not  received ;  there  must  be  evidence  adduced 
indicating  that  the  notices  were  not  sent** 

IL  WHEN  NOTICE  SBQXTIBED. 

a.  In  general. —  The  mandatory  phrasing  of  subsection  a  indicates  that  for 
all  the  proceedings  there  enumerated  the  ten-day  notice  by  mail  is  absolutely 
essential.^ 

b.  Of  examination  of  bankmpt.^^ — Subdivision  (1)  requires  notice  o{  an 
examination  of  the  bankrupt.  This  refers  to  an  examination  under  §  7  (9) ; 
it  may  to  one  under  §  21-a.  But  a  bankrupt  may  be  examined  at  any 
continuance  of  a  meeting  in  the  call  of  which  his  examination  has  been 
noticed,  and,  if  present  at  any  other  meeting,  he  can,  it  is  thou^t,  be 
examined  even  without  such  a  notice,"*  If  examined  for  the  purpoee  of  pre- 
paring schedules,**  or  on  the  hearing  of  his  diacharge,  no  notice  to  creditors 

seems  to  be  required.** 

c.  Of  proposed  confirmation  of  oomposition.*^^  ITotice  of  the  confirmation  of 

a  composition  is  required  under  subdivision  (2).     In  this  connection  §  1^ 


S8.  Southern  Loan  &  Tniat  G6.  v.  Benbow 
(D.  C,  N.  Car.),  3  Am.  B.  R.  9,  96  Fed.  614; 
Bayl  V.  Lapham,  27  Ohio  St.  452. 

The  filing  of  the  petition  in  bankruptcy 
against  a  debtor  is  notice  to  all  his  credi- 
tors of  the  pendency  of  the  proceeding.  Mat- 
ter of  Levi  &  Klauber  {C  C.  A.^  2d  Cir.),  16 

Am.  B.  R.  294,  296,  142  Fed.  962. 

84.  In  re  Stetson^  Fed.  Gas.  13,381.  See 
also  Claflin  v.  Wolff  (N.  J.  Ct.  of  Errors  & 
App.),  38  Am.  B.  R.  652,  96  Atl.  73. 

26.  See  Bankr.  Act,  §  17  (3),  and  disona- 
sion  thereunder;  Keefanner  v,  Hevenor  (Sup. 
Ct.  App.  Div.,  N".  Y. ) ,  32  Am.  B.  R.  580,  148 
N.  Y.  Supp.  434. 

26.  Thurmond  y.  Andrews,  10  Bush  (Ky.)» 
400;  Heard  v.  Arnold,  56  Ga.  570;  Pattison 
V.  Wilbur,  10  R.  I.  448;  xu  re  Archenbrown, 
Fed.  Cas.  504. 

27.  Claflin  v.  Wolff  (N.  J.  Ct.  of  Errors  A 
App.),  38  Am.  B.  R.  852,  96  Atl.  73. 

28.  Kreitlein  v.  Fercrcr,  238  U.  S.  21,  34 
Am.  B.  R.  862,  59  L.  Ed.  1184. 

29.  Claflin  v.  Wolflf  (N.  J.  Ct.  of  Errors  & 
App.),  38  Am.  B.  R.  852,  96  AtL  73. 


89.  In  re  Gilbert,  2  N.  B.  N.  Bepu  73S;  Jo  n 
Campbell,  Fed.  Cai.  2,34a 

SI.  See  also  Am.  B.  R.  Diff.,  |  48. 

81a.  Beaven  ▼.  Stuart  (C.  C.  A..  5Ui  dr.),  41 
Am.  B.  R.  81,  280  Fed.  972. 

at.  In  re  Franklin  Syndicate  (D.  C^  ^- 
T.),  4  Am.  B.  R.  244,  101  Fed.  4U2;  U  it 
Abrahamson  (Bet.,  N.  Y.),  1  Am.  B.  K.  A 
holding    that,    aiUoogh    tne    atatuU   coiitea* 

plates  an  examination  of  bankrupts  at  a  tiiafr 
directed,  of  which  the  creditors  shall  ktfs 
notice,  yet  a  bankrupt  may  be  directed  t» 
furnish  information  to  aid  Uie  court  aad  ito 
oflScer,  the  receiver,  in  the  preeerratioo  of 
the  estate  for  the  benefit  of  creditors,  vA 
such  information  may  be  elicited  by  an  emu- 
ination,  and  notice  to  the  creditors  maj  ^ 
dispensed  with. 

38.  In  re  Price  (D.  C,  N.  Y.),  1  Am.  B. 
R.  419,  91  Fed.  635,  holding  that  tbe  fa^ 
lished  and  mailed  notices  of  application  for 
a  discharge  should  contain  a  notice  of  exuB* 
ination  of  the  debtor  to  avoid  the  wetaatf 
of  further  notice  to  all  creditors  in  case  i«^ 
an  examination  is  allowed. 

34.  See  also  Am.  B.  R  .  Dig.  |  701. 
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should  be  consulted  While  the  usual  notice  must  be  given  of  an  applica- 
tion for  the  confirmation  of  a  composition,^  it  usually  takes  the  form  of  an 
order  to  show  cause,  entitled  in  the  district  court  and  issued  by  the  court.*^ 
It  seems  that  a  like  notice  is  not  required  on  an  application  to  set  aside  a 
composition.    Still,  it  is  customary.^ 

d.  Of  application  for  disoharge  osr  revooation  thereof.^'^ — Subdivision   (2) 

formerly  provided  for  notice  of  at  least  ten  days  of  an  application  for  a  dis- 
charge.    The  amendatory  act  of  1910  added  a  new  subdivision  9  providing 

for  a  notice  of  thirty  days  in  case  of  an  application  for  a  discharge.  The  pro- 
vision as  to  thirty  days  notice  is  positive  and  should  be  strictly  complied  with.^^ 
The  Supreme  Court  has,  in  Form  No.  57,  suggested  a  method  which  is  both  cum- 
bersome and,  in  so  far  as  it  attempts  to  take  from  the  district  judge  the  power 
to  fix  the  practice,^  of  doubtful  force.  Such  notice  should  take  the  form  of 
a  short  show  cause  order,  the  original  aigned  by  the  judge  and  attested  by  the 
clerk,  the  same  to  be  mailed  either  by  the  clerk  or  by  the  referee,  or  the  attorney 
in  charge  if  so  *'  ordered  by  the  judge.*'  This  practice  is  r^ulated  by  rules 
in  the  different  districts,^  and,  in  some,  prior  to  the  amendatory  act  of  1903, 
fees  were  charged  for  this  service.  Unless,  however,  there  are  district  rules 
modifying  it,  the  practice  suggested  by  the  Supreme  Court  should  be  followed.** 
Personal  notice  of  the  application  is  not  essential  to  the  binding  force  of  a 
decree  granting  a  discharge.^  It  is  not  necessary  that  the  notice  shall  have 
been  actually  received  and  read  by  creditors,  but  mailing  in  the  manner  pre- 
scribed by  the  statute  is  suflBcient.^  A  bankrupt  is  entitled  to  reimbursement 
for  the  expense  of  notice  to  creditors  of  an  application  for  his  discharge.** 
A  default  upon  a  motion  to  discharge  a  judgment  will  be  opened,  where  the 
creditor  did  not  have  proper  notice  of  the  proceeding.***  Since  notice  of  an 
application  for  a  discharge  is  required,  it  is  not  necessary  to  give  notice  to 
-creditors  of  an  application  to  extend  the  time  within  which  to  make  the  appli- 
cation for  the  discharge.*®  It  seems  that,  on  an  application  to  revoke  a  dis- 
<5harge,  any  notice  fixed  by  the  court  is  sufficient*^ 

e.  Of  proposed  sales.*^ — Notice  of  all  proposed  sales  of  property  is  required 
by  subdivision  (4).  In  this  connection  §  70-b  should  be  consulted.  The 
requirement  that  notice  be  given  of  every  proposed  sale  of  assets  has  proven 
an  unfortunate  restriction  on  discretion.  The  time  necessary,  substantially  two 
weeks  after  application,  often  makes  advantageous  sales  impossibla  This  diffi- 
culty doubtless  led  to  General  Order  XVIII,  under  which  most  sales  are  now 


8.1.  In  re  Bloodworth-Stembridfre  Co.  (D.  C. 
Oa.)»  2ft  Am.  B.  R.  168,  178  Fed.  872;  Matter  of 
Fox  (D.  C,  N.  Y.),  34  Am.  B.  B.  812,  222  Fed. 
135. 

M.  See  In  re  Hoole,  8  Fed.  490. 

87.  Bee  under  Section  Thirteen,  ante.  Com- 
pare In  re  Hamlin,  Fed.  Cas.  5,903. 

88.  See  also  Am.  B.  R.  Dig.,  I  1068. 

8Sa.  Mfittor  of  I^angfeldt  (D.  C,  Fla.),  41  Am. 
B.  R.  680,  253  Fed.  468. 

89.  That  is,  as  in  derogation  of  Bankr.  Act, 
i  68-c. 

40.  See,  for  instance,  the  practice  in  the 
Korthem  District  of  New  York,  1  N.  B.  N.  .124. 

41.  Order  of  Judge. — Notice  to  creditors  of 
the  hearing  of  an  application  for  a  discharge 
and  the  fixing  of  the  date  therefor  should  be 
upon  the  order  of  the  judge  In  accordance  with 
Supreme  Court  Form  No.  67.  In  re  Ilockman 
(D.  C,  Pa.),  80  Am.  B.  R.  921,  200  Fed.  880. 

42.  Hanover  National  Bank  t.  Moysea,  IBS 
17.  S.  181,  8  Am.  B.  R.  1. 


48.  In  re  Downing  (D.  C,  N.  T.),  28  Am.  B. 
B.  778,  199  Fed.  SfiO;  daflin  v.  Wolff  (N.  J. 
Ct.  of  Brrors  &  App.),  88  Am.  B.  R.  852,  96  AtL 
72. 

44.  A  iMUikriipt  Is  entitled  to  be  reimbursed 
under  General  Order  X,  for  the  amount  ad- 
vanced by  him  for  the  issuance,  publication 
and  mailing  of  necessary  notices  to  creditors  of 
an  application  for  his  discharre.  In  re  Hatcher 
(D.  C.,  Tex.),  16  Am.  B.  R.  722,  145  Fed.  658. 

46.  Matter  of  Quackenbush,  19  Am.  B.  R. 
€47,  122  App.  Div.  450,  106  N.  Y.  Supp.  773. 

46.  In  re  Fritz  (D.  C.  N.  Y.),  23  Am.  B. 
R.  84,  173  Fed.  560,  bolding  that  tbe  matter 
is  one  of  discretion,  and  notice  to  all  cred- 
iters  does  not  seem  necessary. 

47.  Compare  under  Section  Fifteen. 

48.  See  also  Am.  B.  R.  Dig.  S§  595-596. 
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made.  Under  this  order  the  court  or  a  referee  may  direct  a  private  sale,  with 
or  without  notice,  for  good  and  sufficient  cause  shown.^  The  word  "perish- 
able "  has  been  construed  with  extreme  liberality.^  This  is  hardly  necessair — 
that  is,  if  General  Order  XVIII  (2)  is  not  in  derogation  of  the  statute — 
provided  good  cause  can  be  shown  for  a  private  sale;  at  least,  such  a  con- 
struction can  f  arily  be  put  upon  that  general  order.  However,  when  substan- 
tial loss  will  not  result,  the  command  of  the  statute  should  be  obeyed.  If 
notice  of  a  proposed  sale  is  given,  it  is  often  so  phrased  as  also  to  give  notice 
of  a  meeting  of  creditors  to  attend  a  public  sale  of  the  property  immediatdv 
thereafter.**  If  a  creditor  actually  attaids  a  sale  of  a  bankrupt's  property 
and  bids  on  the  same  it  is  immaterial  whether  he  received  the  usual  notice 
of  sale  by  mail  or  not*®  If  an  order  of  sale  lapses  for  any  cause  and  a  subse- 
quent order  of  sale  is  made,  notice  should  be  given  to  creditors  and  lienors*^ 
f.  Of  declaration  and  payment  of  dividends. — Subdivision  (5)  requires 
notice  of  the  declaration  and  time  of  payment  of  divid^ids.  This  seems  to 
imply  two  meetings;  indeed,  since  the  amendatory  act  of  1903,  two  meel- 


49.  Sale  withont  notice;  discretion  of  xef- 
eree.— In  re  Hawkins  (D.  C,  N.  Y.),  11 
Am-.  B.  R.  49,  125  Fed.  633,  holding  that  the 
discretionary  power  of  a  referee  directing  a 
private  sale  of  the  bankrupt's  property,  with- 
out notice  to  creditors,  ought  not  to  be  dis- 
turbed unless  it  clearly  appears  that  his  dis- 
cretion was  improvidently  exercised. 

An  order  to  sell  perishable  property,  even 
real  estate,  rests  in  the  sound  discretion  of 
the  court,  and  where  it  is  not  affirmatively 
shown  that  gross  injustice  has  been  done  to 
the  creditors,  a  sale  of  such  property  at  pri- 
vate sale  by  the  trustee,  will  not  be  disturbed 
for  lack  of  notice  to  a  creditor  of  the  appli- 
cation of  an  order  to  sell  or  for  confirmation 
of  the  sale.  In  re  Milne  Mfg.  Co.  (Ref.^  N. 
Y.),21  Am.  B.  R.  468. 

Notice  of  trustee's  sale;  sufficiency  of 
publication.— The  act  of  March  3,  1893,  (27 
Stat.  761 ) ,  recjuiring  publication  once  a  week 
for  at  least  lour  weeks  before  the  sale  of 
real  property,  which  requirement  has  been 
construed  to  mean  twenty-eight  days  at  least, 
does  not  bind  the  Federal  courts  in  their 
administration  of  the  bankruptcy  act;  and, 
in  the  absence  of  reason  to  believe  that  pub- 
lication three  days  earlier  would  have  made 
a  real  difference  for  any  purpose,  the  publi- 
cation of  notice  of  sale  of  the  bankrupt's 
real  estate  once  a  week  during  each  of  the 
four  weeks  preceding  the  time  set  for  the 
sale,  the  first  publication,  however,  being  but 
twenty -five  days  before,  is  sufficient.  In  re 
National  Mining  Exploration  Co.  (D.  C, 
Mass.),  27  Am.  B.  R.  92,  103  Fed.  232;  In 
re  La  France  Copper  Co.  (D.  C,  Mont.),  30 
Am.  B.  R.  381,  205  Fed.  207.  Contra:  In  re 
Britannia  Mining  Co.  (D.  a.  Wis.),  28  Am. 
B.  R.  651,  197  Fed.  459. 

No  notice  to  stockholders  of  a  bankrupt 
corporation  of  a  proposed  sale  of  assets  is 
necessary.     In  re  Witherbee    (C.  C.  A.,  Ist 
Cir.),  30  Am.  B.  R.  814,  202  Fed.  896. 
^   5a  In  re  Edes  (D.  C.,  Me.),  14  Am.  B.  R. 


382,  384,  136  Fed.  595;  In  re  (Smith,  1  N. 
B.  N.  180;  Anon.,  1  N.  B.  204.  Ctmtn: 
In  re  Beutel's  Sons  (Ref.,  Ohio),  7  Am.  F- 
R.  768,  holding  that  perishability  within  th « 
meaning  of  the  term  in  bankruptcy  involw* 
physical  deterioration  of  the  property  itwl*. 
Mere  depreciation  in  value  is  not  enoogh.  . 
stock  of  hardware  cannot  be  sold  withmit  no- 
tice to  creditors  as  ''perishable  property* 
although  hj  delay  it  is  becoming  uaseaaoa- 
able. 

Sale  of  building  deteriorating  ia  valie.— 
vVhere  a  building,  used  as  a  manufacturiog 
plant  by  an  involuntary  bsnkmpt,  was  rap- 
idly deteriorating  in  value  and  was  nnaaliUe, 
and  an  offer  was  made  therefor  of  a  som, 
representing  its  fair  value,  which  offer  wv 
conditioned  upon  conveyance  being  ma^ 
within  a  shorter  period  of  time  than  would 
allow  notice  to  be  given  in  accordance  with 
the  usual  practice  in  sales  of  bankrupt  prop- 
erties, ana  where  great  loss  would  be  oces- 
sioned  by  failure  to  make  the  sale,  the  court 
is  justified  in  making  an  order,  allowing  tiie 
trustee  to  consummate  tiie  sale  without  no- 
tice, and  a  sale  so  made  w^  not  be  set  aside. 
In  re  Milne  Mfg.  Co.  (Ref.,  N.  Y.),  21  Am. 
B.   R.   468. 

51.  See  discussion  under  subtitle  '^  Com- 
bined Forms,"  ante,  in  this  section. 

5SL  In  re  CaldweO  (D.  C,  Ga.),  M  Am.  B. 
R.  495,  178  Fed.  377;  Pace  v.  Berry  (Kv. 
Ct.  of  App.),  40  Am.  B.  R.  53.  195  S.  W.  ISV 

58.  Allgair   v.   Fisher    (C.   G.   A.,  3d  Cir 
16  Am.  B.  R.  278,  143  Fed.  962,  holding  th.^ 
where  the  order  of  a  referee  authorijdn^ 
private  sale  of  the  bankrupt's  property  i: 
a  set  price,  within  thirty  days,  expires  by 
reason  of  the  failure  of  the  trustee  to  mike 
the  sale,  a  sale,  made  under  a  furtber  order 
of  the  referee,  at  a  price  much  less  than  i^ 
set  price,  will  be  set  aside  where  it  appetn 
that  the  sale  and  the  order  authoriflaf  i^ 
were  made  withont  notke  to  credifton  or 
lienors. 
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ings  are  necessaiy."  Following  the  practice  under  the  former  law,  the  forma 
include  one  to  be  used  by  the  trustee  in  instructing  creditors  to  call  for  their 
dividends.*"^  This  form  is  archaic  and  rarely  used,  dividend  checks  being 
mailed  direct  with  receipts  attached,  or  so  phrased  as  to  amount  to  receipts 
when  indorsed.  It  is  common  practice,  too,  to  combine  in  one  notice  (1)  that 
for  the  declaration  of  dividends  and  (2)  that  for  the  payment  of  the  dividends 
so  declared.*^  Where  creditor  claims  are  disallowed,  or  if  for  any  reason 
theix  claims  are  voluntarily  withdrawn,**  they  will  not  be  heard  to  object  to 
any  failure  to  give  or  defect  in  a  notice  as  to  the  declaration  of  a  dividend. 

g.  Of  filing  final  accounts. —  Notice  of  the  filing  of  final  accounts  and  of  the 
time  and  place  where  they  may  be  examined  is  required  by  subdivision  (6). 
In  this  connection  §§  4:7-a  (8),  55-f,  and  65-b  should  be  consulted.**  The 
notice  is  one  of  ten  days,  but  the  return  day  must  be  at  least  fifteen  days  after 
the  filing  of  the  trustee's  final  report  and  account.  A  meeting  for  such  purpose 
cannot  now  be  held  until  three  months  after  the  first  dividend.^ 

h.  If  a  proposed  compromise  of  a  controversy. —  Subdivision  (7)  refers  to 
§27;  perhaps,  at  least  by  analogy,  to  §  26.  No  compromise  can  be  made, 
no  matter  how  advantageous,  save  on  the  statutory  notice.  The  requirement 
is  often  met  by  combining  such  a  notice  with  one  for  a  meeting  for  general 

purposes. 

i.  Of  a  proposed  dismissal  of  a  proceeding.®^ — Subdivision  (8)  clearly  refers 

to  §  59-g,  and  the  cases  cited  under  §  59  should  be  consulted.  The  practical 
difficulty  of  notifying  creditors  whose  names  and  addresses  are  unknown, 
as  in  most  involuntary  cases  before  adjudication,  is  apparent.  It,  however, 
does  not,  it  is  thought,  limit  the  mandatory  effect  of  this  provision.®^  Notice 
to  the  creditors  of  the  bankrupt  of  a  proposed  dismissal  of  the  proceedings 
is  indispensable,  and  an  order  of  dismissal  without  notice  is  erroneous.® 
It  has  been  held  that  the  provision  requiring  notice  of  a  proposed  dismissal, 
construed  with  section  59-g,  does  not  require  notice  where  the  dismissal  is 


54.  See  Bankr.  Act,  J  65-b,  as  amended. 

55.  Form  No.  17. 

56.  See  "Supplementary  Forms,"  post. 

57.  Matter  of  Leslie  A  Griffith  Co.  (D.  C, 
Mass.),  36  Am.  B.  R.  744,  230  Fed.  465. 

58.  American  Sav.  Bank  A  Trust  Co.  v. 
Munson  (Wash.  Sup.  Ct.),  38  Am.  B.  R.  55, 
159  Pac.  1195. 

59.  Compare  In  re  Stein  {D.  C,  Ind.),  1 
Am.  B.  R.  662,  94  Fed.  124,  for  the  law 
before  the  amendatory  act  of  1903. 

80.  See  under  Section  6ixty-flve  of  this 
work. 

81.  See  also  Am.  B.  R.  Dig.  §  173. 

83.  For  instance,  see  Neustadter  y.  Chi- 
cago Dry  Goods  Co.   (D.  C,  Wash.),  3  Am. 

B.  R.  96,  96  Fed.  830;  Matter  of  Lederer  (D. 

C,  N.  Y.),  10  Am.  B.  R.  492,  125  Fed.  96. 
Dismissal  of  proceedings;  notice  to  cred- 
itors.— An  alleged  bankrupt  had  more  than 
twdve  creditors,  three  of  whom  joined  in  an 
involuntary  petition  against  him.  Two  of 
the  petitioning  creditors  colluded  to  compel 
the  alleged  bankrupt  to  pay  the  claim  of  the 
third  who  was  permitted  to  withdraw  as  a 

{petitioning   creditor.     All   but    two    of    the 
isted  creditors,  aside  from  the  original  peti- 
tioning creditors,  signed  a  statement  in  writ- 

53 


ing  that  they  objected  to  an  adjudication  and 
agreed  not  to  participate  in  any  effort  to 
that  end.  The  notices  to  creditors,  contem- 
plated by  sections  58-a(8)  and  59-d,  of  a 
proposed  dismissal  of  the  proceedings  for 
lack  of  sufficient  number  of  petitioning  cred- 
itors and  to  give  other  creditors  an  opportun- 
ity to  intervene,  were  not  given  and  no 
creditors  intervened.  It  was  held  that  one  of 
the  petitioning  creditors  having  withdrawn 
and  the  other  two  being  estopped  from  pro- 
ceeding with  the  J- et  it  ion  because  of  conduct 
in  violation  of  their  duty  as  petitioning  cred- 
itors^ the  two  remaining  creditors  who  had 
not  joined  in  the  creditors'  statement  would 
not  nave  been  sufficient  to  make  a  jurisdic- 
tional petition  and  the  court  was  warranted 
in  dismissing  the  proceedings  without  the 
giving  of  the  notice  of  proposed  dismissal 
to  creditors,  especially  after  issue  had  been 
joined  and  a  hearing  had  and  where  the 
question  of  lack  of  notice  to  other  cred- 
itors was  raised  for  the  first  time  upon  ap- 
peal. Cummins  Grocery  Co.  v.  Talley  (C.  C. 
A.,  6th  Cir.).  26  Am.  B.  R.  484,  187  Fed.  607. 
68.  In  re  Plvmouth  Cordage  Co.  (C.  C.  A»» 
8th  Cir.),  13  Am.  B.  R.  665,  135  Fed.  1000. 
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on  the  initiation  of  the  court,  en  account  of  a  voluntaiy  bankrupt's  f ailuie  ta 
take  the  necessary  preliminaiy  steps  to  bring  the  creditors  before  the  court; 
the  provision  relates  only  to  applications  for  dismissals  by  parties  in  interest^ 
The  section  contemplates  notice  to  creditors  when  the  petition  is  about  to  be 
dismissed  for  want  of  prosecution  or  by  consent  of  tiie  parties  already  in 
court,  and  has  no  application  to  the  dianissal  of  the  petition  on  the  merits 
after  hearing.^  A  dismissal  of  a  petition  without  notice  to  creditors  is  not 
void  because  the  bankruptcy  court  has  jurisdiction  of  the  subject-matter  and 
of  the  parties,  and  its  erroneous  orders  and  judgments  are  as  valid,  in  the 
absence  of  direct  proceedings  to  review  them,  as  those  in  which  there  is  no 
error.^  In  an  involuntary  proceeding,  where  no  list  of  creditors  has  been 
schedtded,  the  court  may  dismiss  the  petition  upon  the  bankrupt's  motioD, 
without  notice  to  those  creditors  who  have  not  intervened.*^  The  notice^  if 
before  a  reference  to  the  referee,  should  perhaps  take  the  form  of  an  order  to 
show  cause,  and  be  served  as  above  suggested  in  the  same  manner  as  the  lib 
order  in  an  application  for  discharge.^ 

j.  Of  appointment  of  receivers.^ — A  receiver  of  the  property  of  an  aDeged 
bankrapt  ought  never  to  be  appointed,  except  in  rare  cases,^  without  notice 
to  the  all^d  bankrupt ;  but  an  appointment  without  notice  is  not,  in  a  con- 
stitutional sense,  a  deprivation  of  property  without  due  process  of  law." 
Neither  should  a  receiver  be  appointed  without  notice  to  adverse  claimant 
in  possession  of  the  property,^  or  a  State  court  receiver 5*  in  possession  of 
the  property. 


04.  Matter  of  Orisp  (D.  C,  Tenn.),  88  Am. 
B.  R.  657. 

86.  Lackawanna  Leather  Go.  t.  La  Foite 
Carriage  Co.   (C.  C.  A.,  7th  Cir.)»  31  Am. 

B.  R.  658,  211  Fed.  318. 

88.  Effect  of  dismissal  without  notice. — 
In  re  Plymouth  Cordage  Cb.  (C.  C.  A.»  8th 
Cir.),  13  Am.  B.  R.  666,  674,  135  Fed.  1000; 
In  re  Jemieon  Mercantile  Co.  (C.  C.  A.^  6th 
Cir.),  7  Am.  B.  R.  688,  112  Fed.  966,  50  C. 

C.  A.  641,  upon  the  motion  of  all  the  jpetition- 
erB,  a  petition  in  bankruptcy  was  dismissed 
without  notice  to  the  creditors.  Eleyen 
months  and  twenty-three  days  after  this  dis- 
missal other  creditors  appeared,  and  asked 
permission  to  join  in  the  dismissed  petition 
and  to  prosecute  the  proceeding,  and  their 
application  was  denied.  The  court  held  that 
the  dismiesal  of  the  petition  without  giving 
notice  to  the  creditors  was  not  yoid,  and  that 
the  application  was  too  late  to  be  seriously 
considered;  Neustadter  ▼.  Chicago  Dry  Goods 
Co.  (D.  C,  )Va8h.),  3  Am.  B.  R.  96,  96  Fed. 
830;  In  re  Jamaica  Slate  Roofing  k  Supply 
Co.  (D.  a,  N.  Y.),  28  Am.  B.  R.  763,  197 
Fed.  240. 

In  this  case  the  court,  after  referring  to 
sections  68  and  59,  said :  "  It  is  my  opinion 
that  these  provisions  of  the  law  relate  to 
dismissals  wnich  in  effect  withdraw  the  cases 
without  submission  to  the  court  for  its  deci* 
sion  upon  the  merits,  and  there  appears  to 
be  no  requirement  of  notice  to  creditors  who 
have  not  appeared,  of  trials  of  hearings  in 
involuntary  oases,  but  if  the  law  does  require 
notice   to   creditors   of   hearings   upon  the 


merits,  still  the  rendering  of  a  final  judg- 
ment without  notice  to  tSe  creditors  voula 
be  an  irregularity  or  error,  the  effect  of  vhich 
would  be  to  make  the  judgment  voidsUe  or 
reversible,  ae  to  partiee  to  the  record,  aad 
void  as  to  others.'^ 

87.  Matter  of  Levi  (G.  a  A.,  2d  C6i.),  16 
Am.  B.  R.  294,  142  Fed.  962. 

88.  See  p.  831,  ante,  and  in  the  "Snpfls- 
mentary  Forms,"  past, 

88.  See  also  Am.  B.  B.  Dig.,  |  29& 

70.  In  re  Abrahamson  (Rdt.,  N.  Y.),  1  i^ 
B.  R.  44. 

71.  Bankr.  Act,  |  2  (33) ;  Latimer  v.  M^ 
Neal  (C.  C.  A.,  3d  Or.),  16  Am.  B.  B.  4^ 
142  Fed.  451. 

Bankrapt  in  priaoa^— The  ^ppoininmi  ct 
a  receiver  of  a  bankrupt  before  adjudicatioa 
without  notice  to  the  bankrupt,  who  wis  m 
prison  for  engaging  with  two  others,  ^lo  ^ 
absconded,  in  procuring  money  ^^''^"'8^^ 
mails  by  fraudulent  representations,  ^^ 
not  to  be  void  as  taking  property  ^^fr 
due  process  of  law,  where  a  notiee  would  is 
all  probability  defeat  the  very  object  of  tht 
appointment.  In  re  Francis  (D.  C.,  ?*•)»  1* 
Am.  B.  R.  676,  136  Fed.  912. 

78.  T.  S.  Faulk  &  Go.  v.  Steiner  (CCA, 
6th  Cir.) ,  21  Am.  B.  R.  823, 166  Fed.  Ml. 

78.  Hotice  to  state  leoelven— Atthoo^ 
notice  to  an  alleged  bankrupt  of  sa  ippf 
cation  for  the  appointment  of  a  reeeivw  » 
excused  by  showing  that  the  defeodiBi  fetf 
absconded,  notice  of  such  appticatioD  aMU 
be  given  to  a  state  receiver,  smcs  thereew 
in  bankruptcy,  when  appcdnted,  neesMU  w 
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k.  Of  petition  for  attomey't  allowanoe.— A  petition  for  the  allowance  of 
an  attorney's  fee  under  section  64-b  (3)  must  be  upon  notice  to  the  parties 

interested/^ 

h  Of  filing  Tolimtary  petititnL  after  involiULtary  petition. — When  a  bank- 
rupt against  whom  an  involuntary  petition  is  pending  files  his  yoluntary 
petition  notice  should  be  given  to  tiie  creditors  filing  the  involuntary  petition 
before  any  adjudication  is  made  upon  the  yoluntary  petition,  and  then  such 
action  should  be  taken  as  the  hearing  shows  to  be  for  the  best  interest  of 

the  estata^ 

m.  Of  meetingB  generally. —  In  addition  to  the  requirements  as  to  notice 
of  the  different  steps  already  mentioned,  subsection  a  also  requires  that 
the  parties  in  interest  shall  have  the  statutory  notice  of  ^^all  meetings  of 
creditors."  This  omnibus  phrase  seems  to  include  every  gathering  to  pass  on 
matters  that  may  be  submitted  to  creditors.  It  does  not,  therefore,  include 
meetings  where  the  referee  or  judge  acts  independently  of  them.  A  first 
meeting  or  a  special  meeting  to  fill  a  vacancy  in  the  office  of  trustee  must^ 
therefore,  be  regularly  noticed.^ 

nL  HOTICS  TO  CSEDlTOnS  BT  PUBLICATION. 

Subsection  b  provides  that  only  the  notice  of  the  first  meeting  must  be 
published.  It  should  be  so  publidied  at  least  once,  and  the  last  publication 
must  be  "  at  least  one  week  prior  to  the  date  fixed  for  the  meeting."  Pub- 
lication must  be  in  the  official  newspaper.''^  Whether  other  notices  shall  be 
published  depends  either  on  the  standing  rules  of  the  district  or  the  order 


the  po6Be88ion  of  the  receiver  in  the  state 
eourt.  Bauman  Diamond  Co.  ▼.  Hart  (C. 
C.  A.,  5th  Cir.),  27  Am.  B.  R.  632,  192  Fed. 
498. 

74.  In  re  Toung  (D.  C,  K.  Car.),  16  Am. 
B.  K.  106,  142  Fed.  891. 

75.  In  re  Dwyer  (D.  C,  N.  Dak.),  7  Am. 
B.  R.  432,  112  Fed.  777;  International  SUver 
Go.  T.  New  York  Jewelry  Co.  (C.  C.  A.,  6th 
dr.),  37  Am.  B.  R.  91,  283  Fed.  946,  holding 
that  where  an  involnntai^  proceeding  is  pend- 
ing and  a  volnntarr  petition  is  rabeeqnently 
filed  notice  thereof  anoold  be  gi^en  to  the 
petitioning  creditors,  and  opportunity  be 
tiius  afforded  to  determine  the  coarse  most 
likely  to  conserve  the  interests  of  the  estate; 
Hatter  of  Continental  Coal  Corp.  (C.  C.  A., 
tth  dr.),  38  Am.  B.  R.  168,  238  Fed.  113. 

Want  of  notice  of  Tolimtary  petition.-— 
In  the  case  of  In  re  New  Chattanooga  Hard- 
ware Co.  (D.  C,  Tenn.),  27  Am.  B.  R.  77, 
90,  190  Fed.  241,  the  court,  in  commenting  on 
the  Dwyer  case,  said:  "  I  am  clearly  of  opin- 
ion that  the  want  of  formal  notice  to  the 
petitioning  creditors  of  tho  application  for 
an  adjudication  in  the  voluntary  case,  which 
it  is  stated  in  the  Dwyer  case  should,  as  a 
matter  of  nroper  practice,  be  given,  is  not 
now  a  valid  objection  to  an  adjudication  in 
the  voluntary  proceedings,  as  it  appears  that 
the  petitioning  creditors  in  both  toe  involun- 
tary cases  have  in  fact  had  actual  notice  of 
the  application  for  an  adjudication  under  the 
voluntary  petition,  and  have  appeared  in  op- 


position thereto,  so  that  the  failure  to  give 
them  formal  notice  is  entirely  immaterial." 
76.  Not  so  of  a  ''special  meeting,'*  called 
under  General  Order  XXI  (6) ;  there  the 
court  fixes  what  is  due  notice. 
.  Notice  of  special  meeting. —  In  the  cas» 
of  In  re  Stoever  (D.  C,  Pa.),  6  Am.  B.  R. 
250,  106  Fed.  356,  the  court  said:  ^  I  am  of 
opinion  that  the  notice  in  question,  namely, 
of  a  special  meeting  called  upon  the  petition 
of  a  creditor,  imder  paragraph  6  of  General 
Order  21,  to  have  a  re-examination  of  cer- 
tain claims,  should  have  been  sent  out  by 
the  referee,  and  that  this  duty  did  not  rest 
upon  the  petitioner.  Paragraph  6  provides 
that  Mue  notice  [of  aneh  meeting]  shall  be 
given  by  mail  addreased  to  the  creditor 
whose  claim  is  to  be  re-examined,  but  does 

not  ipedfjr  hj  whom  the  aetlee  shall  be  given. 
I  think,  however,  that  this  omission  is  sup- 
plied by  the  Bankruptcy  Act  in  dense  'c'  of 
section  68,  which  declares  that  'all  notices 
shall  be  given  by  the  referee  unless  otherwise 
ordered  by  the  judge.'  It  was  suggested  that 
this  clause  should  be  confined  to  the  eight 
notices  enumerated  in  clause  'a*  of  the  same 
section,  but  I  am  unable  to  assent  to  the  cor- 
rectness of  this  construction.  As  the  lananage 
is  'all  notices,'  and  there  Is  no  other  quaiiflca- 
tion  than  this  'nnless  otherwise  ordered  by  the 
Judge,'  I  can  see  no  reason  to  limit  the  meaning 
of  the  word  %1L' " 

Closhig  estator— The  creditors  must  have  ten 
days  notice  of  a  final  meeting  of  creditors 
before  closing  the  estate.  Matter  of  Levy  (D. 
C.  Pn.),  44  Xni.  B.  B,  *4B,  261  Fed.  432. 

77.  Bankr.  ^^,  \  ». 
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of  the  court  in  each  case.    It  is  customaiy  on  dischaige  applications  aiLd  sales. 
Failure  to  publish,  while  not  going  to  the  jurisdiction,  is  probably    so   far 
an   irr^ularity  as  to  render  void  any  meeting  for  which  publication    is 
necessary J^     Proof  of  publication  should  be  made  by  affidavit  of  the  pro- 
prietor or  foreman  of  the  newspaper.^ 

IV.  BY  WHOM  HOTICBS  ARS  GIVBH. 

Notices  must  be  given  by  the  referee,  '^  unless  otherwise  ordered  by  tb^ 
judge."     If  by  the  former,  the  official  business  ^ivelope  can  be  used;  petr- 
haps  if,  under  the  order  of  the  judge,  actually  mailed  by  another.    Notices 
are  sometimes  printed  on  postal  cards,  sometimes  on  slips  and  indoeed  m 
envelopes.     The  law  imposes  this  duty  upon  the  referee,  and  it  will  \)e  ^Te> 
sumed  that  he  has  properly  performed  it.^    If  the  referee  mails  the  notiflp 
he  is  entitled  to  indemnity  for  his  actual  expense  in  so  doing,  but,  espeeiillj 
since  §  72  was  added  by  the  amendatory  act,  to  no  fee.     No  compensatkia 
thus  being  possible,  the  judge  has  often  in  the  past  '^  otherwise  ordered,''  u  e., 
he  has,  by  standing  rule,  directed  such  notices  to  be  mailed  by  the  bankrapt 
or  his  attorney,  and  this  practice  will  perhaps  become  general.     In  that  case, 
proof  must  be  made  by  affidavit  and  filed  with  the  referee.     If  the  referee 
mails  the  notices,  a  certificate  in  his  record*book  that  he  mailed  notiees  to  all 
creditors  at  the  addresses  given  in  the  schedules,  or  as  afterward  filed  wiA 
the  papers  in  the  case,  is  enough.^ 

78.  In  re  Hall,  Fed.  Caa.  6,022.    See  aleo  80.  Clailiii  ▼.  Wolff  (N.  J.  Ct  of  Bnon  k 

In   re  Bellamy,  Fed.   Caa.   1,260;   Wiley  v.  App.),  38  Am.  B.  R.  862,  98  AtL  73. 

Pavey,  61  Ind.  457.  81.  Thia  practice  ia  outlined  in  1  N.  B.  K. 

78.  For  fonn  see  1  K  B.  X.  118.    See  aleo  112,  113,  118. 
**  Supplementary  Forma,"  pott. 
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